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CIRCUIT  COURT,  DISTRICT  OF' NEVADA, 
Newton  et  al  v.  Hagerman. 

November  26,  I884, 

State  Insolvent  Laws— Discharge  Undeb. — A  diacharKe  under  a  state  insolventllaw 
!>  r.o  bar  to  an  action  by  a  citizen  of  another  state  who  did  not  appear  or  take  part  in  .the 
•a«lfency  proceedings. 

The  opinion  states  the  facts. 

BothchQd  dt  Baum,  for  the  plaintiffs. 
ElliB  d  Judge,  for  the  defendant. 

Sabin,  J.  In  April,  1883,  plaintiffs,  then  and  now  citizens  of  the 
State  of  California,  residing  at  the  city  of  San  Francisco,  brought 
this  action  in  the  seventh  district  court,  for  the  county  of  Washoe, 
state  of  Nevada,  against  defendant,  then  and  now  a  resident  of  said 
county,  to  recover  one  thousand  one  hundred  and  eighty-eight  dol- 
lars and  four  cents,  on  account  of  goods  b^  them  sold  and  delivered 
to  defendant,  at  said  city  of  San  Francisco,  on  or  about  October 
8, 1881.  By  an  amended  oopiplaint,  duly  filed,  plaintiffs  reduced 
their  demand  on  the  same  cause  of  action  to  the  sum  of  one  thou- 
sand and  sixty  dollars  and  seventy-six  cents,  and  prayed  judgment 
aocordingly.  Defendant  demurred  to  the  amended  complaint,  and, 
pending  that  demurrer,  the  case  was  removed  to  this  court. 

In  this  court  the  demurrer  was  overruled,  and  defendant  given 
time  to  plead.  Thereupon  defendant  filed  his  answer  in  this  court, 
setting  up  his  discharge  in  insolvency  under  the  state  statute,  duly 
issued  and  granted  tfuly  28,  1883,  by  the  said  district  court  of 
Washoe  county,  and  that  the  same  was  so  granted  while  this  action 
^as  pending  in  said  court,  and  that  plaintiff's  demand  was  in- 
cloded  in  said  discharge. 

To  this  answer  plaintiffs  demur,  on  the  ground  that  the  matters 
^  pleaded  constitute  no  defense  to  this  action. 

Upon  the  argument  of  this  demurrer,  it  was  admitted  that 
plaintifis  did  not  appear  in  said  insolvency  proceedings,  instituted 
oy  defendant,  did  not  prove  their  demand  against  defendant,  or  in 
jnj  way  share  or  participate  in  the  distribution  of  ary  estate,  by 
defendant,  surrendered  for  the  benefit  of  his  creditors.  The 
ansver  virtually  admits  these  facts,  as  it  alleges  that  all  of  defend- 
tet'a  creditors,  * 'excepting  plaintiffs,"  took  part  in  said  insolvency 
proceedings. 


2  West  Coast  Bepobteb.  [Cir.  Ct.  Ney. 

The  question,  then,  ^eiised  by  this  demurrer,  is  simply  this: 
What,  if  any,  extrar't(dr]titorial  force  or  effect  have  state  insolvent 
laws?  •;,  \ 

If  these  ]awj9.  Hftve  no  force  or  effect  beyond  the  limits  of  the 
state,  and  are<|tpplicable  only  to  contracts  between  citizens  of  the 
state  made,  subsequent  to  the  passage  of  the  insolvent  laws,  then 
the  matters  .pleaded  in  the  answer  are  no  bar  to  plaintiffs'  recovery 
in  t^is  action. 

It  would  seem,  from  an  examination  of  the  authorities  on  this 
subject;  both  national  and  state,  that  there  is  little  or  no  ground  for 
.ttirgiiment  upon  this  question. 

The  case  of  Sturges  v.  Crowninshield,  4  Wheat.,  122,  involving 
.  the  subject  of  state  insolvent  laws,  and  their  force  and  effect,  was 
decided  in  1819,  followed  by  the  case  of  McMillan  v.  McNeil,  de- 
cided the  same  year. 

From  that  time  to  the  present,  a  period  of  more  than  sixty  years, 
there  has  been  an  unbroken  line  of  decisions,  both  national  and 
state,  which  are  decisive- of  this  question. 

In  Baldwin  v.  Hale,  1  Wall.,  223,  the  court,  adopting  the  views 
of  Mr.  Justice  Story,  says:  ''His  views,  as  to  the  result  of  the  va- 
rious decisions  of  this  court  is,  that  they  establish  the  following 
propositions  :  1.  That  state  insolvent  laws  may  apply  to  all  contracts 
within  the  state  between  citizens  of  the  state.  2.  That  they  do  not 
apply  to  contracts  made  within  the  state  between  a  citizen  of  the 
state  and  a  citizen  of  another  state.  3.  They  do  not  apply  to  con- 
tracts not  made  within  the  state."  And  the  court  holds  tnat:  ''in- 
solvent laws  of  one  state  cannot  discharge  the  contracts  of  citizens 
of  other  states,  because  they  have  no  extra-territorial  operation, 
and,  consequently,  the  tribunal  sitting  under  them,  unless  in  cases 
where  a  citizen  of  such  other  state  voluntarily  becomes  a  party  to 
the  proceeding,  has  no  jurisdiction  in  the  case.  Legal  notice  can- 
not be  given,  and,  consequently,  there  can  be  no  obligation  to 
appear,  and,  of  course,  there  can  be  no  legal  default."  • 

In  addition  to  the  authorities  cited  by  Mr.  Justice  Clifford  in  this 
opinion,  see  also,  1  Wall.,  234;  6  Wheat.,  131;  12  Id.,  213;  14  Peters. 
67;  5How.,  295;  20  Id.,  170;  39N.T.,  342;  44  Id.,  597;  3Selden,  500; 
74  Maine,  156;  54  Vt.,  493,  and  cases  there  cited;  55  Vt.,  187;  130 
Mass.,  503;  134  Id.,  488;  9  Allen,  27;  Abb.  Nat.  Dig.,  Vol.  3,  p. 
48-9. 

In  the  cases  above  cited  every  phase  of  the  question  here  involved 
is  fully  discussed,  and  a  review  of  them  is  unnecessary  here,  since 
little  can  be  added  thereto,  and  nothing  can  weaken  or  overthrow 
their  binding  authority. 

In  Ogden  v.  Sanders,  12  Wheat.,  213,  the  court  holds  that  a  dis^ 
charge  granted  under  a  state  law,  "as  against  citizens  of  othel 
states,  is  invalid  as  to  all  contracts,"  and  to  the  same  effect  in  I 
How., '309,  '' a  certificate  of  discharge  under  an  insolvent  will  nol 
bar  an  action  brought  by  a  citizen  of  another  state  on  a  contrac! 
made  with  him." 
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The  fact  that  plaintiffs  were  prosecuting  this  action  in  the  state 
court,  at  the  time  and  in  the  same  court  which  granted  the  discharge 
here  pleaded,  is  of  no  consequence.  That  fact  could  not  give  the 
state  court  jurisdiction  over  plaintiffs  in  the  insolvency  proceed- 
ings, and  any  order  of  that  court,  made  in  such  proceedings,  affect- 
ing plaintifiEs'  rights  in  this  action,  was  void:  20  How.,  170;  Hyde 
etal.  V.  Stone,  14  Peters,  67. 

In  Hills  et  al.  v.  Carlton,  74  Me.,  156,  plaintiffs,  citizens  of 
Massachusetts,  brought  suit,  upon  an  account,  against  defendant,  a 
citizen  of  Maine,  in  the  state  court.  After  suit  brought,  and  while 
the  same  was  pending,  defendant  procured  his  discharge  in  insol- 
reocj,  and  pleaded  the  same  in  defense  to  plaintiffs'  action.  It  was 
held  to  be  no  bar  to  plaintiffs'  right  of  recovery. 

In  Sturges  v.  Crowninshield,  supra,  the  court  say:  ''Every  bank- 
rupt or  insolvent  system  in  the  world  must  partake  of  the  character 
of  a  judicial  investigation.  Parties  whose  rights  are  affected  are 
entitled  to  a  hearing.  Hence,  any  bankrupt  or  insolvent  system 
professes  to  summon  the  creditors  before  some  tribunal  to  show 
canse  i^ainst  granting  a  discharge  to  the  bankrupt.  But  on  what 
principle  can  a  citizen  of  another  state  be  forced  into  the  courts  of  a 
state  tor  this  investimtion  ?  The  judgment  to  be  passed  is  to  pros- 
trate his  rights,  and  Wi  the  subject  of  those  rights  the  constitution 
exempts  him  from  the  jui'isdiction  of  the  state  tribunals,  without 
regard  to  the  place  where  the  contract  may  originate." 

The  case  of  Bedell  et  al.  v.  Scruton,  54  Yt.,  493,  is  directly  in  point 
on  this  subject. 

The  court  say:  ''It  must  now  be  regarded  as  settled  beyond 
question  that  a  discharge  granted  by  a  state  court  of  insolvency  is 
no  bar  to  the  claim  of  a  non-resident  creditor,  who  does  not  take 
part  in  the  insolvency  proceedings  or  submit  himself  ii^  any  way  to 
the  jurisdiction  of  the  insolvency  tribunal;  nor  is  the  rule  affected 
bj  the  place  where  the  contract  is  made  or  to  be  performed,  or  the 
fomm  in  which  it  is  sought  to  be  enforced.  The  debt  attends  the 
person  of  the  creditor,  and  unless  he  is  within  the  jurisdiction  of 
the  coilrt,  no  discharge  granted  by  it  can  affect  his  rights.  It  is  a 
question  of  citizenship,  and  state  courts  and  state  laws  are  power- 
less to  affect  the  rights  of  non-resident  creditors  by  any  jurisdiction 
thej  may  have  or  exercise  over  the  person  of  the  debtor,  or  by  any 
proceedings  in  rem  affecting  the  debt  itself." 

The  demurrer  to  the  answer  is  sustained,  and  defendant  will  be 
given  till  next  rule  day  to  plead  further  if  he  shall  so  desire. 
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DISTRICT  COURT,    DISTRICT  OF  CALIFORNIA. 
Serodino  et  al.  V,  The  Bark  Mabel,  eto. 

Walston  et  al  v.  The  Same.  i 

Beed  v.  The  Same. 

December  15,  1884, 

Salvaob  Services— Coxpbnsatiok  to  Salvors.— The  services  of  the  libellaots,  after  a  re- 
view of  the  facts,  held  to  have  been  a  salvage  service,  bat  not  one  of  a  high  degree  of  merit,     J 
for  which  compensation  should  be  awarded  as  stated  in  the  opinion. 

Libels  for  salvage  service.     The  opinion  states  the  facts. 

W.  H.  Cook,  proctor  for  libellant  Serodino  et  al. 
Milton  Andros,  proctor  for  libellant  Walston  et  al. 
Daniel  1.  Sullivan,  proctor  for  libellant  Beed. 
Page  &  EelU,  proctors  for  the  claimants. 

Hoffman,  D.  J.  In  the  month  of  September  last,  towards  the 
close  of  the  whaling  season,  the  bark  '*  Eliza,"  while  endeavoring 
to  make  her  way  oat  of  the  Arctic  ocean,  became  involved  in  the  ice 
in  the  vicinity  of  the  Sea  Horse  islands.  At  the  distance  of  from 
five  to  six  miles  from  her  was  the  bark  "  Mabok"  which  having  been 
overtaken  by  a  similar  misf ortane  had  been  arandoned  by  her  crew, 
who,  as  was  afterwards  ascertained,  had  succeeded  in  reaching  the 
shore. 

The  master  of  the  ''Eliza,"  renouncing  all  hope  of  extricating 
his  vessel,  attempted  to  secure  the  safety  of  himself  and  his  crew  by 
the  same  expedient.     After  some  seven  or  eight  days  passed  on  the 
ice,  and  in  endeavoring  to  find  clear  water,  the  party  (with  the  ex- 
ception of  four  of  the  number),  ''seeing  no  hope  ahead,"  returned 
to  the  "Eliza."    Four  of  the  seamen  were  so  disabled  by  swollen 
feet  and  fatigue,  that  they  took  refuge  on   board   the  deserted 
'*  Mabel."    The  master,  believing  that  his  only  chance  of  safety  lay 
in  being  able  to  survive  the  rigors  and  dangers  of  an  arctic  winter 
on  board  his  own  vessel,  promptly  addressed  himself  to  making  such 
preparations  for  his  long  imprisonment  as  were  possible.  '  Witn  this 
view  a  party  was  sent  to  the  '*  Mabel  "  to  bring  from  her  such  pro- 
visions as  could  be  transported,  on  their  return  the  men  asked  per- 
mission to  make  a  second  trip  for  the  same  object.     This  having 
been  given,  they  started  for  the  "  Mabel "  on  the  afternoon  of  Sep- 
tember 27th,  intending  to  remain  on  the  "  Mabel  "  all  night  and  to 
return  to  the  "Eliza  '  in  the  morning.     During  the  night  noises 
were  heard  which  appeared  to  indicate  that  the  ice  was  moving  or 
breaking  up,  and  in  the  morning  they  found  that  the  ice  hsA  broken 
up  between  the  "Mabel  "and  the  "Eliza,"  and  that  between  the 
two  vessels  a  lane  of  broken  ice  and  water  had  opened.     As   they 
had  no  boats  their  return  to  the  ' '  Eliza "  was  hopelessly  cat  ofi. 
The  two  vessels  were  still  in  sight  of  each  other  but  as  the  day  wore 
on  they  contined  to  drift  in  opposite  directions,  and  towards  night- 
fall were  out  of  sight  of  each  other. 
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Daring  the  next  day  the  ''Mabel "  remained  fast  in  the  ice,  bat 
on  the  day  after,  the  men,  nineteen  in  namber,  under  the  orders  of 
Mr.  Beed,* first  mate  of  the  ''Eliza,"  saceeeded,  after  unshackling 
the  chains  of  her  anchor,  etc.,  in  navigating  her  into  clear  water. 

Her  course  was  then  directed  to  Bering  straits  en  route  for  San 
Francisco,  but  the  navigation  was  not  unattended  with  risk,  as  she 
had  no  chronometer,  and  Mr.  Beed's  acquintance  with  navigation 
ras,  as  he  himself  admits,  '*  limited." 

Some  three  or  four  days  afterwards,  when  the  *  'Mabel"  had  reached 
Bering  straits,  she  fell  in  with  the  bark  "Bainbow"  from  which  she 
obtained  a  supply  of  clothing  for  the  men,  of  which  they  stood  in 
Deed,  a  chronometer,  and  the  services  of  Mr.  Walston,  fourth  mate 
of  the  "Bainbow,"  who  joined  the  "Mabel"  to  assist  Mr.  Beed  in 
navigating  her  to  San  f'rancisco  where  she  safely  arrived  after  a 
Toyage  of  thirty-eight  (38)  days.  The  "Eliza"  which  had  also 
effected  her  escape  had  preceded  her  by  a  few  days. 

It  was  not  denied  at  the  bar  that  the  service  performed  by  Mr. 
Beed  and  his  men  constituted  a  salvage  service. 

Whatever  weight  should  be  given  to  a  consideration  of  the 
motives  with  which  they  originally  went  on  board  the  '  'Mabel"  and 
of  the  circumstances l^hioh  prevented  their  return  to  their  own  ship 
and  compelled  them  to  risk  their  lives  upon  the  chance  of  saving  the 
''Mabel,"  yet,  from  the  moment  when  by  falling  in  with  the  ' '  Bain- 
bow," on  Doard  of  which  their  safety  would  nave  been  secured, 
their  service  in  bringing  the  vessel  to  this  port  and  restoring 
her  to  her  owners  was  unquestionably  a  salvage  service — but  it  was 
not  in  my  opinion  a  service  of  a  high  degree  of  merit. 

When  the  salvors  went  on  board  tne  "  Mabel "  they  had  no  thought 
whatever  of  saving  her.  The  sole  object  was  to  add  to  their  chances 
of  surviving  the  rigors  of  an  arctic  winter,  which  they  had  then  no 
hope  of  escaping,  Dy  replenishing  the  stores  of  the  "  Eliza."  Mr. 
Beed  declares  very  emphatically  that  he  would  have  returned  to  the 
'*Eliza'^  had  it  been  practicable.  That  they  saved  the  "Mabel," 
and  that  but  for  them  she  would  have  been  lost  is  undeniable.  But 
they  saved  her  under  circumstances  which  without  the  exercise 
of  anj  Tolition  on  their  part  had  indissolubly  bound  up  the  preser- 
vation of  their  own  lives  with  the  safety  of  the  vessel.  Their  con- 
duct ap  to  the  time  of  making  the  "Bainbow  "  must  have  been  the 
same,  tnough  they  had  known  they  were  not  to  receive  any  pecuniary 
recompense  whatever. 

The  case  of  the  "Two  Friends,"  2d  Wm.  Bob.,  349,  has  been 
referred  to  as  bearing  in  some  of  its  details  a  close  resemblance  to 
the  case  at  bar.  In  the  "Two  Friends,"  the  salvors  had  been 
obliged  to  abandon  their  own  vessel  which  had  struck  upon  a  reef 
and  they  were  making  for  the  island  of  Cuba  in  the  long  boat  or 
jolly  boat,  "having  secured  a  sufficiency  of  provisions,  some  sails 
and  a  compass,  and  having  further  provided  themselves  with  two 
coils  of  rope  for  the  purpose  of  saving  their  lives." 
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When  about  thirtj-five  miles  from  Havana  they  fell  in  with  die 
"Two  Friends"  which  had  also  struck  upon  a  reef  and  had  been 
abandoned  b^  her  crew.  She  was  at  once  boarded  by  the  salvors, 
who  after  weighing  her  anchors  and  throwing  overboard  a  part  of 
her  cargo  '*  succeeded  in  getting  the  vessel  to  sea,  pursuing  a  course 
toward  England,  because  they  had  no  information  as  to  the  destina- 
tion of  the  vessel  and  from  the  description  on  her  stem  they  were 
led  to  suppose  that  she  belonged  to  the  Island  of  Jersey."  The 
vessel  reacned  Dartmouth  after  a  voyage  of  from  twenty-five  to 
thirty  days. 

The  value  of  the  property  was  one  thousand  two  hundred  and 
thirty-seven  pounds  sterling.  The  court  allowed  three  hundred 
pounds  sterling. 

In  the  protest  it  is  stated,  that  they  asked  ''for  the  benefit  of 
the  ship  and  cargo,  and  of  all  persons  interested  in  the  same,  and 
for  the  preservation  of  their  own  lives."  • 

The  case  does  not  disclose  what  were  the  circumstances  which 
constituted  the  danger  to  the  lives  of  a  boat's  crew  provided  with 
sails,  provisions  and  a  compass,  in  a  tropical  sea,  and  thirty-five 
miles  aistant  from  Havana. 

But,  admitting  that  the  desire  to  secure  thA  own  safety  in  some 
degree  influenced  their  conduct,  it  is,  I  think,  evident  that  the  ser- 
vice was  substantially  a  salvage  service,  wholly  unlike  the  involun- 
tary and  compulsory  service  performed  by  the  libellants  in  getting 
the  ''Mabel  *'  out  of  the  ice,  and  taking  her  to  Bering  straits. 

The  appraised  value  of  the  property  saved  is  five  thousand  three 
hundred  and  ninety- two  dollars  and  twenty-five  cents;  but  from 
this  must  be  deducted  the  sum  due  the  "Bain bow"  for  the  clothes 
furnished  the  salvors.  Mr.  Walston,  fourth  mate  of  the  ' '  Bain- 
bow,"  must,  I  think,  be  considered  a  co-salvor.  The  large  number 
of  the  salvors  (nineteen,  not  including  the  mate)  will  reduce  the 
amount  of  their  distributive  shares.  But  I  do  not  feel  at  liberty, 
on  that  account,  to  enhance  the  estimate  of  the  value  of  the  service; 
eight  or  nine  men  would  have  been  abundantly  sufficient  for  the 
navigation  of  the  vessel.  The  large  number  on  board  must  have 
sensibly  diminished  the  arduousness  of  their  labors. 

At  the  time  the  master  of  the  "  Bainbow"  permitted  Mr.  Wal- 
ston to  go  on  board  the  "Mabel,"  the  cruise  of  the  former  vessel 
had  not  been  finished.  She  proposed  to  continue  it  for  a  week  or 
ten  days  longer.  By  parting  with  her  fourth  mate,  she  not  only 
lost  his  services,  but,  by  his  flU)sence,  one  of  her  four  boats  became 
unavailable.  In  point  of  fact,  she  took  no  more  whales;  but,  had 
any  been  sighted,  the  absence  of  Mr.  Walston  ihight  have  occa- 
sioned a  serious  loss.  I  think  the  "Bainbow"  is  entitled  to  some 
compensation. 

I  think  myself  justified  in  slightly  exceeding  the  percentage  on 
the  value  of  the  property  saved,  allowed  by  Dr.  Lushington,  in 
"The  Two  Friends,"  m  view  of  the  high  rate  of  wages  which  ob- 
tains on   this  coast,    as  compared  with  that  prevailing  in  England 
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fortj  jears  ago.  Had  the  imminent  peril  to  whiohHhe'salvors  were 
exposed  been  yoluntarily  encountered  in  a  gallant  attempt  to  save 
the  liyes  or  property  of  others,  I  should  have  been  greatly  influ- 
enced by  it.  1  shall  allow  to  each  of  the  seamen  the  sum  of  sixty 
dollars.  To  Mr*  Seed  and  Mr.  Walston,  one  hundred  and  fifty 
dollars  each,  and  to  the  ''  Bainbow/'  one  hundred  dollars,  together 
with  the  amount  of  her  bill  for  supplies.  The  costs  to  paid  by  the 
claimants. 


SUPREME  COURT  Oi  NEVADA, 

LaNGWOBTHY  v.   Ck>LEMAN. 

Filed  December  16,  1884. 

Admisston  op  Evidence— Exception— Groond  of  most  bb  Stated.— The  ruling  of  the 
&ul  coiui  on  the  admission  of  testimony,  although  excepted  to,  will  not  be  reviewed  on 
App^,  unless  the  ground  of  the  objection  or  exception  was  stated. 

utscRimos  IK  Deed— Construction  of.— A  description  in  a  deed  as  "one  stockade 
esbin  and  adobe  front;  said  cabin  is  known  as  the  Egan  cabin,  aud  situated,  etc.,"  will  pass 
tbe  Und  on  which  such  buildings  stood. 

Appeal  from  a  judgment  of  the  fifth  judicial  district  court,  en- 
tered in  favor  of  tiie  plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial.    The  opinion  states  the  facts. 

D.  8.  Truman^  for  the  appellant. 
Cwrler  cfe  Bowler^  lot  the  respondent. 

liBONAjaD^  J.  This  is  an  action  to  recover  possession  of  a  town 
lot  and  building  thereon,  with  damages.  Plaintiff  alleges  owner- 
ship in  himself  and  ouster  by  defendant. 

Plaintiff  recovered  judgment  for  the  possession  of  the  premises 
described  in  his  complaint,  together  with  one  hundred  and  eight 
dollars  damages,  the  value  of  the  rents.  Defendant  appeals  from 
the  judgment  and  an  order  denving  his  motion  for  a  new  trial. 

Plaintiff  claims  title  through  one  Parker  Belyea,  by  quit-claim 
deed,  dated  May  14,  1881. 

Defendant  asserts  that  the  title  is  in  his  wife,  by  deed  from  Mrs. 
Hattie  Belvea,  wife  of  Parker  Belyea,  dated  November  9,  1882. 

Mrs.  Belyea  testified  that,  prior  to  her  marriage,  she  paid  one 
John  Egan  one  hundred  and  fifty  dollars  for  the  property,  and 
recei?ed  a  deed  therefor  in  her  name;  that  the  money  paid  was  her 
own,  and  that  the  property  was  purchased  for  herself  alone;  that 
the  deed  was  put  in  a  trunk  and  never  recorded;  that  she  had  made 
diligent  search  for  the  same  but  could  not  find  it;  that  Parker  Bel- 
yea, her  husband,  had  no  authority  or  power  to  make  the  deed  to 
plaintiff. 

On  the  contrary,  plaintiff  testified  that  the  deed  from  Egan  was 
to  Belyea,  and  not  to  his  wife. 

It  was  not  claimed  that  Egan  made  two  deeds,  and  the  principal 
question  of  fact  in  the  case  was  whether  his  conveyance  was  to  Par- 
ker Belyea  or  to  his  wife. 
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The  transcript  shows  that  defendant  objected  to  the  oral  testi- 
mony of  plaintiff  upon  the  point  in  question,  that  his  objection  was 
overruled,  and  that  he  excepted.  But  it  is  not  shown  that  any 
ground  of  objection  or  exception  was  stated. 

We  cannot  review  the  ruling  under  such  circumstances:  Sharon y. 
Minnock,  6  Nov.,  382;  Lightle  v.  Berning,  15  Nev.,  389. 

The  record  shows,  also,  that  in  view  of  the  fact  that  plaintiff  had 
testified  that  he  had  Egan's  deed  in  his  possession  the  court  re- 
served its  decision  in  the  case  until  plaintiff  had  time,  after  the  trial, 
to  return  the  deed  for  inspection;  that  after  going  home  plaintiff  sent 
to  the  judge  a  deed  from  Beljea  to  Franklin,  but  said  in  his  letter 
that  he  did  not  find  any  other,  though  he  was  confident  he  had  in 
hispossession  the  deed  from  Belyea  to  him. 

Without  recognizing  the  propriety  of  such  practice,  it  is  enough 
to  say  that  the  contents  of  plaintiff's  letter  cannot  be  considered  as 
evidence  in  the  case,  and  the  result  of.  the  whole  matter  is  this: 
Oral  testimony  was  admitted  on  behalf  of  the  defendant,  without  ob- 
jection, that  the  deed  in  question  was  from  Egan  to  Mrs.  Belyea: 
and  equally  positive  testimony  was  admitted  on  behalf  of  plaintiff, 
no  grounds  of  objection  or  exception  having  been  stated,  to  the  effect 
that  the  deed  was  to  Mrs.  Belyea. 

The  court  evidentlv  gave  credit  to  plaintiff 's  statement  and  found 
accordingly,  although  that  fact  does  not' appear  to  have  been  found 
in  terms. 

It  is  our  duty,  however,  to  presume  it,  since  there  is  no  finding 
opposed  to  it,  and  such  finding  is  necessary  to  support  the  judg- 
ment: More  V.  Lott,  13  Nev.,  380;  Sadler  v,  Immel,  15  Nov.,  270. 

Counsel  for  appellant  contends  that  the  deed  from  Belyea  to 
plaintiff  was  inadmissible  because  it  did  not  show  a  conveyance  of 
the  premises  sued  for;  that  it  conveyed  no  title  to  lot  eighteen,  de- 
scribed in  the  complaint;  that  by  it  Belyea  did  not  attempt  to  con- 
vey more  than  a  stockade  cabin  and  adobe  front;  that  no  land  was 
conveyed,  or,  at  most,  only  so  much  as  was  actually  occupied  by  the 
buildings  described. 

The  language  of  the  deed  referred  to  is  as  follows:  *  *  * 
**  That  said  party  of  the  first  part  for  and  in  consideration  of 
*  *  *  does  by  these  presents  *  *  *  forever  quit-claim  unto 
the  said  party  of  the  second  part  ^  ^  *  all  that  certain  lot, 
piece  or  paxcel  of  land  situated  *  *  *  and  particularly  de- 
scribed as  follows,  to  wit:  One  stockade  cabin  and  adobe  front; 
said  cabin  is  known  as  the  Egan  cabin,  and  situated  ^  «  ^,  To- 
gether with  all  and  singular  the  tenements    *    *    *." 

Then  follows  the  habendum  clause  usually  contained  in  convey- 
ances of  real  estate. 

The  objection  now  made  was  not  made  in  the  trial  court.  It  can- 
not be  presented  and  considered  here  for  the  first  time. 

So  far  as  the  record  shows,  the  deed  was  admissible  to  show  title 
in  plaintiff  to  the  property  described  therein,  whatever  it  was,  and 
no  more. 
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We  are  not  required  to  go  further  than  to  hold  that  the  grantor 
ifitended  to  conyey  the  land  on  which  the  buildings  described  stood. 
in  order  to  uphold  the  judgment. 

Construing  the  deed  most  fayorable  to  the  grantee,  and  consider- 
mgthe  character  of  the  property  and  all  the  circumstances  sur- 
roanding  the  parties,  vre  haye  no  doubt  that  the  intention  of  Belyea 
was  to  conyey  not  only  the  stockade  cabin  and  adobe  front,  but  at 
least  the  land  on  which  they  stood  as  well. 

It  was  conceded  at  the  trial,  and  admitted  in  the  pleadings,  that 
the  buildings  occupied  lot  eighteen,  in  block  twenty-nine,  and,  for 
aught  that  appears  in  the  record  to  the  contrary,  the  buildings  may 
eoTer  the  entire  lot.  We  certainly  cannot  presume  that  they  do 
not. 

It  is  said  that  the  written  portion  of  the  deed  must  control  the 
printed.  But  there  is  no  eyidence  before  us  showing  what  part  is 
written  and  what  printed.  The  entire  instrument  may  be  in  writ- 
ing. 

It  is  said,  also,  that  plaintiff  ought  not  to  recoyer,  because  he 
showed  two  yalid  outstonding  titles,  so  far  as  he  is  concerned, 
either  of  which  defeats  him,  as  they  are  both  superior  to  his  from 
Belyea,  and  that  he  failed  to  connect  himself  with  either. 

It  18  said,  first,  that  he  showed  title  in  the  Alexander  company, 
datbg  from  a  suryey  made  by  one  Lefler,  December  31,  1877,  and 
deed  from  Lefler  to  the  company,  dated  March  22,  1878. 

For  some  reason  not  reye^ed,  plaintiff  was  not  allowed  to  intro- 
duce a  deed  of  this  property  from  the  Alexander  company;  but  with- 
out objection,  his  agent,  Mr.  Stocker,  gaye  the  following  testimony. 
''I  was  acting  as  Mr.  Langworthy's  agent  in  this  matter.  I  went 
to  the  Alexander  company  to  get  the  deed  from  them  to  these  prem- 
ises for  Mr.  Langworthy,  and  got  it." 

The  deed  was  undoubtedly  the  best  eyidence  of  a  conyeyance  of 
the  property,  but  Stocker's  testimony  haying  been  admitted  without 
objection,  it  cannot  be  said  there  was  no  eyidence  of  a  conyeyance 
of  the  title  to  plaintiff  by  the  Alexander  company :  Sherwood  y. 
Sisaa,  6  Nev.,  349;  Dalton  y.  Dalton,  14  Ney.,  426. 

Besides,  in  his  answer,  and  by  the  testimony  of  his  witnesses, 
defendant  alleged  and  asserted  that  Egan  went  on  to  lot  18,  and 
erected  a  cabin  under  a  contract  with  the  Alexander  company,  and 
had  power  to  conyey  the  property  to  Mrs.  Belyea.  In  fact,  defend- 
^t  aid  not  claim  any  title  superior  to  Egan's.  If  Mrs.  Belyea  got 
a  valid  title,  as  against  plaintiff,  by  acquiring  Egan's  interest,  it  is 
difficult  to  see  why  plaintiff  did  not  get  the  same,  as  against  her 
and  her  grantee,  if  he  receiyed  a  yalid  deed  from  Belyea  of  Egan's 
interest 

It  is  said  also  that  the  deed  sent  by  plaintiff  to  the  judge,  after 
the  trial  ended,  shows  that  the  title  was  ^onyeyed  by  Belyea  to 
Franklin  long  prior  to  date  of  the  deed  from  Belyea  to  plaintiff. 

If  plaintiff  sent  such  a  deed  it  was  not  put  in  eyidence,  and  the 
court  had  no  right  to  consider  it  in  deciding  the  case. 
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But  the  record  does  not  show  that  this  deed  purported  to  convey 
the  proDcriy  in  question. 

This  language  is  in  the  transcript:  ''The  court  said:  Mr.  Lang- 
worthy  has  sent  me  a  deed  made  by  Mr.  Belyea  to  Mr.  Franklin,  but 
says  in  his  letter  that  he  does  not  find  any  other,  bat  is  confident 
that  he  has  it  in  his  possession." 

If  the  deed  referred  to  by  the  court  should  be  considered  in  evi- 
dence, still  the  record  would  not  show  a  prior  conveyance  of  the 
property  in  controversy. 

But  there  is  no  legal  evidence  of  a  conveyance  antecedent  to  the 
one  from  Belyea  to  plaintiff. 

We  cannot  say  the  court  erred  in  refusing  to  find  that  Mrs.  Belyea 
purchased  the  property  of  John  Egan,  and  that  she  did  not  author- 
ize her  husband.  Parker  Belyea,  to  convey  .the  same  to  plaintiflf. 
The  evidence  was  conflicting,  as  before  stated,  and  we  cannot  dis- 
turb the  court's  conclusions. 

It  is  said  the  court's  so-called  findings  of  fact  are  merely  conclu- 
sions of  law,  and  so  they  are. 

But  if  appellant  was  dissatisfied  with  them  he  ought  to  have  asked 
for  others.     Failing  to  do  so,  he  cannot  now  complain. 

Judgment  and  order  appealed  from  affirmed. 


SUPREME  COURT  OF  OREGON, 
Skllwood  v.  Gray  et  al. 

nUd  November  26,  I884. 

MoRTOAOE — Effect  of — Is  mere  Secdritt. — In  this  state  a  mortgage  works  no  change 
in  the  ownership  of  the  property.  It  is  a  mere  security  for  the  repajrment  of  a  debt,  and 
serres  simply  to  create  a  lien  or  incumbrance  upon  the  property  mortgaged. 

The  same— Foreclosure  sale— Junior  incumbrancers. — A  sale  under  a  decree  fore- 
closing a  mortgage  conveys  ail  the  interest  of  the  mortgagor  in  the  premises  mortgaged, 
subject  only  to  the  right  of  junior  lienholders  to  redeem. 

The  same — Action  against  junior  incumbrancers. — A  purchaser  at  a  sale  under  a 
foreclosure  suit,  whether  upon  his  own  mortgage  or  not,  to  which  a  subsequent  incumbrancer 
not  made  a  party,  may  maintain  a  suit^to  coropelsuch  subsequent  incumbrancer  to  redeem 
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or  be  foreclosed.  If,  however,  the  Henior  mortgagee  has,  since  the  sale,  realized  upon  other 
securities  given  him  by  the  mortgagor,  the  proceeds  of  which  were  applied  in  pa3rnient  of 
the  mortgage  debt,  his  right  to  compel  such  subsequent  incumbrancer  to  rederan  or  be  fore- 
closed, is  lost. 

Appeal  from  Moltnomah  county.     The  opinion  statee  the  facts. 

W.  W.  Chapman,  for  the  appellant. 
J7.  B.  Nicholas,  for  the  respondents. 

LoBD,  J.  This  is  a  suit  instituted  by  the  plaintiff,  as  a  senior 
mortgagee^  to  compel  the  defendants  to  redeem  his  mortgage,  or , 
that  they  be  foreclosed.  The  facts  out  of  which  the  controversy] 
arose  are :  That,  on  the  first  day  of  February,  1875,  the  plainti^ 
loaned  to  C.  M.  Carter  the  sum  of  three  thousand  dollars,  and  took 
a  note  therefor,  payable  two  years  after  the  said  date,  with  interest 
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at  the  rate  of  one  per  cent,  per  month,  payable  monthly,  secured 
b?  a  mortgage  on  blocks  133  and  110,  Carather's  addition,  and 
blocb  35,  47  and  68,  in  Carter's  addition  to  the  city  of  Portland. 
Tiiat,  by  the  terms  of  said  mortgage,  default  in  the  payment  of  any 
installment  of  interest  should  render  the  entire  sum  of  the  principal 
iod  interest,  then  accrued,  dae,  and  the  mortgage  might  be  fore- 
dosed.  That,  on  the  twenty-fourtii  day  of  January,  1877,  the 
plaintiff  commenced  suit  to  foreclose  said  mortgage  against  Garter 
and  wife,  who  executed  the  mortgage,  and  Geo.  P.  Gray,  one  of 
the  defendants  in  this  suit,  who  had  in  the  meantime  obtained  judg- 
ment against  Carter,  which  was  a  lien  on  his  interest  in  the  mort- 
gaged property.  Gray  was  not  served  with  the  summons,  and  made 
no  appearance  in  the  suit.  That,  on  the  twenty-fourth  day  of  Feb- 
niary,  1877.  a  decree  was  rendered  by  the  court,  in  said  suit,  in 
/aTor  of  the  plaintiff  for  the  amout  due  on  the  note  and  attorneys' 
fees,  and  directing  a  sale  of  the  mortgaged  property  to  satisfy  the 
same.  That  in  pursuance  of  such  decree,  and  on  tne  ninth  day  of 
March,  1877 ,  the  said  property  was  sold  by  the  sheriff,  and  the 
plaintiff'  became  the  purchaser  for  the  sum  of  seyen  hundred  and 
nfty  dollars,  and,  after  due  confirmation  of  such  sale,  received  a 
sheriff's  deed  for  the  property,  and  entered  into  the  possession  of 
the  premises.  Subsequently,  Gray  caused  an  execution  to  be  issued 
npon  his  judgment,  which  was  a  junior  lien,  and  sold  the  same 
property  on  the  rieventh  day  of  February,  1878,  and  the  defendant 
Delashmntt  b^icame  the  purchaser  for  the  sum  of  thirty-two  dollars; 
on  the  sixteenth  day  of  May,  1878,  received  a  sheriff's  deed  for 
the  property. 

At  the  time  of  making  the  loan  to  Carter,  the  plaintiff  received 
from  him,  by  assignment,  as  additional  and  collateral  security  for 
the  repayment  of  such  loan  three  promissory  notes  against  P.  A. 
Varqaam,  amounting  altogether  to  the  sum  of  two  thousand  four 
and  fifty  dollars  bearing  date  December  11,  1874,  and  payable  two 
jniB  and  ten  months  thereafter  with  interest  at  the  rate  of  ten  per 
Mni  per  annum^  secured  by  mortgage  upon  the  real  property  of 
the  said  Marquam.  That  on  the  fourth  day  of  April,  1879,  the 
phiintiff  without  any  knowledge,  as  he  alleges,  of  the  sale  under  the 
jod^ent  of  the  defendant  Gray,  entered  an  acknowledgment  of 
satisfaction  upon  the  margin  of  the  decree  entered  in  the  foreclosure 
soit,  in  words  to  wit:  "Full  payment  and  satisfaction  of  this  judg- 
ment is  hereby  acknowledged."  That  on  the  eighth  day  of  Septem- 
her,  1878,  the  plaintiff  executed  a  quit  claim  deed  for  blocc  one 
hmdred  and  tborty-three  in  Caruthers  Addition  to  D.  P.  Thompson 
(or  the  consideration  of  one  thousand  dollars.  The  defendant 
Delashmitt,  afterwards  recovered  possession  of  the  property  in  an 
iction  of  ejectment  against  Sellwood,  the  plaintiff  herein,  and  the 
>aid  D.  P.  Thompson,  and  subsequently  conveyed  by  quit  claim  said 
Meek  one  hundred  and  thirty-three  back  to  the  said  Thompson. 

Upon  this  state  of  facts  the  plaintiff  has  brought  this  suit  for  the 
porpose  of  compelling  the  defendant  to  redeem  his  mortgage  for  the 
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full  amount  and  accruing  interest,  or  else  that  a  decree  of  fore- 
closure be  entered  against  them  barring  all  their  rights  and  interests 
in  the  mortgaged  property. 

As  preliminary  to  and  for  better  understanding  of  the  question 
iuTolved,  and  to  be  decided,  it  will  be  necessary  to  ascertain  the 
legal  and  equitable  relations  which  the  parties  respectively  occupy 
to  each  other.    In  this  state  a  mortgage  does  not  operate  as  at 
common  law,  to  vest  in  the  mortgagee  an  estate  upon  condition  the 
breach  of  which  works  a  forfeiture,  and  the  estate  oecomes  absolate. 
It  is  in  fact  what  the  parties  intended  and  as  equity  treated  it,  a 
mere  security  for  the  repayment  of  the  debtor  obligation  and  serves 
simply  to  create  a  lien  or  incumbrance  upon  the  property.    The 
title  both  before  and  after  condition  broken  remains  in  the  mort- 
gagor until  foreclosure  and  judicial  sale.     The  mortage  works  do 
change  in  the  ownership  of  the  property.     It  is  still  tihe  property  of 
the  mortgagor  in  law  and  in  equity,  is  liable  for  his  debts,  may  be 
sold  under  execution,  or  conveyed  or  devised,  is  subject  to  dower,  or 
may  be  again  mortgaged,  as  any  other  estate  in  land.     Nor  do  any 
of  the  Qualities  or  incidents  of  an  estate  in  land  attach  in  the  mort- 
gagee; he  has  but  a  lien  upon  the  land  as  a  security  for  repayment 
and  which  cannot  operate  to  affect  the  possession  of  the  mortgagor 
without  his  consent,  or  to  transfer  his  estate  in  the  land  except  after 
default  and  by  force  of  a  judicial  sale  under  a  decree  of  foreclosure. 
But  before  such  proceedings  are  had,  payment  of  the  debt  by  the 
mortgagor  will  extinguish  the  lien,  and  free  the  estate  from  the 
mortgage. 

Although  this  right  of  the  mortgagor  to  intervene  after  default, 
and  before  judicial  sentence,  and  discharge  the  mortgage,  is  usually 
termed  his  **  equity  of  redemption,"  it  is  not  so,  in  fact  or  in  equity, 
in  the  sense  which  recognized  the  legal  estate  in  the  mortgager  de- 
fensible before  and  absolute  after  default,  and  which,  on  the  condi- 
tion of  paying  his  debt,  allowed  him  to  redeem  a  forfeited  estate  and 
demand  a  reconveyance:  KortoiTht  v.  Eaday,  21  N.  Y.,  365.  His 
equity  of  redemption  is  the  right  to  redeem  from  the  mortgage,  to 
pay  off  the  mortgage  debt,  until  this  right  is  barred  by  a  decree  of 
foreclosure,  but  until  this  right  is  barred,  his  estate  in  law  or  in 
equity  is  just  the  same  after  as  it  was  before  default.  It  is  a  right, 
though,  of  which  the  law  takes  no  cognizance,  and  is  enforceable 
only  m  equity,  and  has  nothing  to  do  with  our  statute  of  redemp- 
tions: Wiley  jBanks  &  Co.  v.  Ewing,  et  ai.,  47  Ala.,  418;  Ansen  v. 
Anson,  20  Iowa,  56.  This  is  a  valuable  right,  and  exists  not  only 
in  the  mortgagor  himself,  but  in  every  other  person  who  has  an 
interest  in,  or  legal,  or  equitable  lien  upon  the  mortgaged 
premises,  and  includes  judgment  creditors,  all  of  whom  may  insist 
upon  a  redemption  of  the  mortgage:  4  Kent's  Com.,  162;  2  Story's 
Eq.,  sec.  1,023;  Willard's  Equity  Jur.,  447;  Holmes  v.  Byber,  34 
Mo.,  262.  Nor  can  one  against  his  consent  be  deprived  of  this 
right  without  due  process  of  law.  To  bar  his  right  of  redemption, 
he  must  be  made  a  party  to  the  foreclosure,  or  the  proceeding  as  to 
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him  will  be  a  nullity :  Jones  on  Mort.,  see's  1,047,  1,395-6.  When, 
therefore,  the  plaintiff  instituted  this  suit  of  foreclosure,  against 
Carter,  the  mortgt^ee,  and  obtained  a  decree  for  the  sale  61  the 
proper^,  without  making  the  defendant,  Gray,  a  party,  the  proceed- 
ing as  to  him  was  a  nullity.  But  the  sale  effected  some  important 
results.  Except  as  to  the  defendant.  Gray,  who  was  not  bound  by 
it,  it  had  operated  to  cut  off  the  right  of  the  mortgagor  to  redeem, 
and  to  change  the  ownership  of  the  property  from  the  mortgagor  to 
the  mortgagee  who  had  become  the  purchaser.  The  relations  of 
the  parties  were  changed,  and  stood  thus:  As  to  the  defendant. 
Gray,  it  stood  as  if  no  such  sale  had  been  made;  he  had  a  right  to 
redeem  upon  paying  the  amount  of  the  incumbrance.  The  plaintiff, 
aspnrchaser  at  the  foreclosure  sale,  took  all  the  rights  of  his  senior 
mortgage^  and  so  much  of  the  mortgagor's  equity  of  redemption  as 
was  not  bound  by  the  subsequent  lien  of  the  defendant,  Gray. 

InYroomy.  iJitmSts,  4  Paige,  531,  the  chancellor  says:  ''The 
<^ect  of  a  statute  foreclosure  is  to  transfer  to  the  purchaser  the 
rights  of  the  mortgagee,  so  far  as  he  has  any  claim  or  interest  in 
the  mortgaged  premises,  for  the  security  of  his  debt,  and  also  to 
transfer  to  him  so  much  of  the  equity  of  redemption  as  would  not 
be  bound  by  the  lien  of  a  junior  mortgage  or  judgment.  The  title 
vhich  Bacon  acquired  in  this  case  under  the  sale  to  him,  was  there- 
fore precisely  the  same  as  if  he  had  taken  an  assignment  of  Watson's 
mortage,  and  the  deed  of  Ditmas  and  wife  of  all  their  interest  in 
the  premises,  subject,  of  course,  to^  the  right  of  any  intermediate 
inenmbrances  by  mortgage  or  judgment  to  redeem  the  promises  by  the 
pajment  of  the  amount  due  on  the  Watson  mortgage,  with  interest 
thereon,  if  the  legal  claims  of  such  incumbrances  were  not  paid." 
So  here,  the  title  which  this  plaintiff  acquired  under  the  sale  to  him, 
vas  precisely  the  same  as  a  third  party  would  have  acquired  at  such 
sale  by  the  assignment  of  his  mortgage,  and  the  deed  of  Garter  and 
wife  of  all  their  interest  in  the  premises,  subject  only  to  the  right  of 
the  defendant  Gray  as  a  junior  lien-holder  to  redeem :  2  Hilliard  on 
Mort.,  158,  sec.  56;  Gower  v.  Winchester,  33  Iowa,  303;  Bogers  v. 
Holyoke,  13  Minn.,  225.  He  had  all  the  estate  of  the  mortgagor 
iod  mortgagee,  subject  only  to  the  lien  of  the  Gray  judgment,  and 
the  right  of  redemption  under  it.  As  all  persons  otherwise  enti- 
tled, who  were  not  made  parties  to  the  suit,  may  redeem  after 
^d  notwithstanding  a  foreclosure  and  sale:  Pom.  Eq.  Jr.,  sec. 
1,220  and  Dote;  so  does  the  corresponding  right  belong  to  the  pur- 
chaser at  a  sale  under  a  foreclosure  suit,  whether  upon  his  mort- 
^e  or  not,  to  which  a  subsequent  incumbrancer  was  not  made  a 
party  to  maintain  a  suit  to  compel  such  subsequent  incumbrancer 
to  redeem  or  be  foreclosed:  Parker  y.  Child,  25  N.  J.  Eq.,  41; 
Shaw  y.  Heidy,  48  Iowa,  468.  In  such  a  suit  the  rights  of  the 
senior  mortgagor  are  the*  equiyalent  of  the  junior  in  the  enforce- 
loent  of  the  remedy  for  redemption.  One  can  require  the  other  to 
f^eem  from  the  mortgage  or  oe  foreclosed  of  his  right  of  redemp- 
tiDn,  and  the  other,  upon  paying  or  tendering  the  amount  of  the 
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mortgage  debt,  is  entitled  to  redeem  and  be  subrogated  to  the  riehts 
of  the  mortgagor.     ''The  party  offering  to  redeem/'  says  Bradley, 
J.,  in  Collins  v.  Biggs,  14  Wall.,  491,  ''proceeds  upon  the  hypoth- 
esis that  as  to  him  the  mortgage  has  never  been  foreclosed,  and  is  still 
in  existence;  therefore,  he  can  only  lift  it  by  paying  it:"    Knowles 
V.  Bobbin,  20  Iowa,  101;   Gage  v."  Brewster,  31  N.  Y.,  218;  John- 
son V.  Harmon,  19  Iowa,  56;  Holmes  v.  Byber,  34  Md.,  262.    The 
party,  therefore,  seeking  to  compel  the  junior  incumbrancer  to  re- 
deem must  proceed  upon  a  like  nypothesis,  that  his  mortgi^e  as  to 
such  incumbrancer  has  never  been  foreclosed,  and  is  still  in  exist- 
ence and  unpaid.     And  this  is  the  ground  upon  which  the  plaintiff 
must  stand  in  this  case.     Except  as  against  the  defendant  and  those 
claiming  under  him,  he  has  got  the  title  or  estate  of  a  mortgagor 
and  mortgagee,  and  he  must  prevail  in  this  suit  unless  the  mortgage 
has  been  paid  and  discharged. 

In  Benedict  V.  Oilman,  4  Paige,  61,  the  chancellor  says:  "Un- 
der a  statute  foreclosure,  if  there  are  judgments  subsequent  to  the 
mortgage  which  remain 'a  lien  upon  the  property  at  the  time  of  the 
sale,  under  the  statute  the  purchaser  takes  the  whole  legal  and  equit- 
able interest  in  the  property  as  against  the  mortgagor  and  all  per- 
sons claiming  under  hiin,  subject,  however,  to  the  equitable  rights 
of  the  judgment  creditors  to  redeem  in  the  same  manner  as  if  such 
foreclosure  had  not  taken  place.  The  amount  which  such  judgment 
creditors  are  to  pay  upon  the  redemption  of  the  premises  does  not 
depend  upon  the  sum  bid  at  the  sale,  but  is  regulated  by  the  amount 
actually  due  at  the  time  of  such  sale,  unless  it  lias  been  subseqaentl^ 

Slid  by  the  person  who  was  equitably  bowid  to  pay  the  same.''  h\ 
radley  v.  Snyder  et  al,  14  111.,  267,  the  court  in  commenting  upoii 
and  applying  Benedict  v.  Oilman,  supra,  said:  ''So,  here,  unlesfi 
Thompson,  the  mortgagor  has  paid  the  balance  due  upon  the  morti 
gage  after  the  sale,  the  present  complainants  must  pay  it  as  well  as  th^ 
purchase  money  in  order  to  redeem,  except  the  costs  of  forolosur^ 
for  which  they  are  not  responsible,  for  they  were  not  parties.^ 
And  so  we  must  say  in  this  case,  unless  Garter,  the  mortgagor,  hai 
paid  the  balance  due  upon  the  mortgage  after  the  sale,  the  defend 
ants  must  pay  it  as  well  as  the  purchase  money  or  else  be  forecloses 
of   their  right  to  redeem.     It  therefore  becomes  the  duty  of  thi 

Elaintiff  in  this  suit  to  show  by  proper  evidence  the  amount  due  oi 
is  mortgage,  and  which  the  defendants  must  redeeem  or  be  fore 
closed  of  their  equity  of  redemption,  as  the  object  of  the  suit  is  t 
cut  off  this  right  to  redeem  or  in  the  event  of  redemption  "  to  dis 
tribute  the  money  between  the  mortgagee  and  the  purchrser  i 
equitable  proportions,  so  as  to  reimburse  the  latter  his  purchas 
money  and  pay  the  former  the  balance  of  his  debt:*'  Collins  v.  Riggti 
supra. 

The  evidence  disclosed  by  the  record,  is  to  the  effect  that  at  th 
time  of  the  execution  of  the  mortgage  to  the  plaintiff  by  Carter,  th 
mortgagor,  that,  to  secure  the  plaintiff  from  any  loss  upon  hiB  loai 
and  to  pay  the  mortgaged  debt  in  the  event  the  property  ahou] 
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fail  to  sell  for  enough  to  discharge  it»  the  mortgagor  placed  in  his 
baDds  the  Marquam  notes  referred  to  as  collateral  secnrity,  and  as 
a  fund  for  such  reimbursement,  and  for  which  the  plaintijOfgaye  him 
A  receipt  or  writing  in  which  it  was  stipulated,  in  addition,  that  in 
case  the  notes  were  paid  before  the  mortgage  became  due,  the  plaint- 
iff might  at  his  option,  apply  the  proceeds  thereof  in  the  payment 
of  his  mortgage,  or  turn  it  over  to  the  mortgagor.     The  effect  of  this 
stipulation  was  to  authorize  the  plaintiff  to  apply  the  Marquam  notes 
in  payment  of  the  mortgage  before  it  was  due,  a  right  which  he 
would  not  have  had  without  this  stipulation.     But  the  right  to  apply 
the  proceeds  of  the  notes  after  the  sale,  and  the  deficiency  was  ascer- 
tained (and  which  would  have  been  a  lien  upon   other  property), 
can  hardly  be  questioned.     The  object  of  the  notes  when  paid  was 
to  discharge  any  deficiency  resulting  from  such  sale,  probably  to 
prevent  a  resort  to  other  property  of  the  mortgagor;  ana  the  accept- 
ance of  them  for  this  purpose,  made  it  the  duty  of  the  plaintiff, 
when  the  money  came  into  his  hands  to  thus  apply  it,  as  the  mort- 
gagor had  directed,  and  to  which  he  had  assented,    and  turn  over 
the  surplus,  if  any,  to  the.  mortgagor.     He  was  bound  to  do  so  just 
as  mucn  as  if  without  this  fund  Garter  had  tendered  or  paid  him  the 
balance  due  him  on  his  mortgage.   And  the  evidence  shows,  that  he 
did  thus  apply  it;  that  when  the  notes  were  paid,   he   accepted  the 
money  in  lieu  of  them,  and  appropriated   it  to  his  own  use,  invest- 
ing some  of  the  proceeds  thereof  in  other  real  property,  and  entered 
upon  the  record  satisfaction  and  discharge  of  the  mortgage.     It  was 
in  effect,  and  in  fact,  a  voluntary  payment  by  Carter,  of  the  mort- 
gage debt,  for  in  thus  applying  it  to  the  payment  of  his  mortgage, 
he  did  what  Carter  had  authorized  him  to  do.     It  does  not  stand 
opon  the  ground  of  payment  by  resort  to  other  property  of  the  mort- 
gagor by  means  of  an  execution  issued  to  satisfy  such  deficiency, 
and  thus  enforce  the  payment  of  the  mortgage  debt. 

That  receipts  or  marginal  entries  may  be  explained  upon  some 
state  of  facts  as  deci(^d  by  some  of  the  authorities  cited ,  is  not 
questioned.  But  the  difficulty  here  is,  there  is  no  need  of  explana- 
tion, for  the  successive  acts  which  led  to,  and  terminated  in  the  dis- 
charge of  the  mortgage  are  only  consistent  with  what  preceded, 
and  was  intended  by  their  agreement.  In  our  judgment  these  follow 
as  a  necessary  consequence,  and  unquestionably  were  done  with  the 
design  and  intention  of  effecting  just  the  result  produced.  Nor  is 
the  mortgagor,  so  far  as  this  record  discloses,  making  any  objection 
to  such  result.  The  money,  therefore,  which  the  plaintiff  received 
in  payment  of  the  Marquam  notes,  and  which  was  applied  by  him  in 
the  discharge  of  his  mortgage,  must  be  considered  upon  the  facts 
presented  by  this  record  as  a  yoluntary  payment  by  the  mortgagor 
for  that  purpose.  Subsequent  to  the  foreclosure  and  sale,  the  de- 
fendant. Gray,  having  issued  execution  upon  his  judgment,  the  prop- 
erty was  again  sold  and  the  defendant,  Delashmutt,  became  the  pur- 
chaser, and  thereafter  recovered  the  same  from  the  plaintiff,  in  an 
^tion  of  ejectment.    Just  prior  to  this,  the  plaintiff  had  sold  one 
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of  the  blocks  to  Thompson,  for  a  larger  sum  than  he  paid  for  the 
whole  property.  This  block  must  be  restored  or  accounted  for.  The 
theory  of  this  suit  is  inconsistent  with  the  right  to  dispose  of  the 
property.  But,  as  the  defendants  have  confirmed  the  sale  of  the 
block  to  Thompson,  it  may  be  considered  that  the  money  shall  stand 
for  the  property  and  be  applied  as  a  payment  on  his  mortgage.  To 
this,  we  understand  the  defendants  assent.  Applying  this  amount 
in  addition  to  the  Marquam  notes,  and  the  mortgage  is  paid  and 
discharged,  and  the  plaintiff  without  any  cause  of  suit. 

The  decree  of  the  court  below  dismissing    the  bill  must  be 
affirmed. 


State  v.  Mubbat. 

Filed  December  2,  I884. 

Criminal  Law — Murdbb— Insanity  as  a  DsrsNaE. — If  the  evidence  showa  that  the  de- 
fendant, in  a  prosecution  for  murder,  at  the  time  of  the  killing  was  laboring  under  such  a  de- 
fect of  reason  as  not  to  know  the  nature  and  quality  of  the  act  he  was  doing  was  wrong,  the  de- 
fense of  insanity  will  be  established^  but  if  it  appear  that  the  acccused,  although  sufifering 
from  mental  derangement,  had  capacity  and  reation  sufficient  to  daable  him  to  distinguish  be- 
tween right  and  wrong,  as  to  the  particular  act  he  did;  that  he  had  a  knowledge  and  con- 
sciousness that  it  was  wrong  and  criminal,  and  would  subject  him  to  punishment,  the  defense 
will  fail.  Such  defense,  under  section  159  of  the  criminal  code,  must  be  established  beyond 
a  reasonable  doubt. 

Appeal— Review  of  evidenoe— Error  without  prejudice.  ~~The  appellate  court  will 
not  undertake  to  decide  upon  the  facts  submitted  to  the  jury;  but  where  a  refusal  to  instruct 
tile  jury  is  assigned  as  error,  it  may  properly  look  into  the  evidence  before  it,  in  order  to  as- 
certain whether  the  imrtv  complaining  has  received  any  injury  therefrom;  and,  if  it  appear 
from  the  whole  case  before  the  court,  that  the  ruling  could  not  have  injured  the  party 
against  whom  it  was  made,  it  will  not  reverse  the  judgment,  although  the  ruling  was  er- 
roneous. 

Murder— Lying  in  wait— Killing  person  other  than  the  one  intended. — An  as- 
sassin who  lies  in  wait,  harborii^  a  murderous  design  to  slay  a  human  being,  is  guilty  of 
murder  in  the  first  degree,  although  he  did  not  kill  the  particular  person  he  designed  to. 

Insanity— Opinion  or  non-professional  witness— Intimate  Aoquaintancr. — An  in- 
timate acquaintance  of  a  person  accused  of  crime,  may,  under  section  696  of  the  civil  code, 
testify  as  to  his  opinion  of  the  mental  sanity  of  such  person,  t^  reason  for  such  opinion  be- 
ing given,  but  he  cannot  detail  all  the  conversations  had  with  such  person,  or  give  his  state- 
ments literally  or  in  substance.  • 

The  same— The  opinions  of  non-professional  witnesses  as  to  the  mental  conditions 
of  a  pnsoner  are  not  admissible  in  evidence,  except  under  the  circumstances  provided  for  in 
■ciction  696  of  the  civil  code.  To  warrant  such  testimony,  the  witness  must  be  an  "intimate" 
acquaintance  of  the  prisoner.    What  constitutes  an  "intimate**  acquaintance  commented  on. 

Appeal  from  Multnomah  county.    The  opinion  states  the  facts. 

A.  Lenhart,  for  the  appellant. 
W.  B.  Gilbert f  for  the  respondent. 

Thateb,  J.  This  appeal  is  from  a  judgment  of  conviction  of  the 
appellant  by  the  circuit  court;  for  the  county  of  Multnomah  for  the 
crime  of  murder  in  the  first  degree.  The  indictment  charged  the 
appellant  with  having,  on  the  sixth  day  of  January,  1884,  in 
said  county  of  Multnomah,  purposely  and  of  deliberate  and  premedi- 
tated malice,  killed  Alfred  Jenke,  by  shooting  him  with  a  shotgun. 
The  trial  upon  said  indictment  was  had  in  January,  1884,  aad   the 
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principal  ground  of  defense  was  that  appellant,  when  he  committed 
the  act,  was  insane.     The  trial  of  the  case  occupied  some  ten  days, 
during  which  time  a  great  number  of  exceptions  were  taken,    but 
the  appellant's  counsel  has  presented  only  a  comparatively  few  of 
them  for  our  consideration  on  the  appeal.     They  were  taken  to   the 
mliogs  of  the  circuit  court  in  exclaaing  testimony  offered  by  appel- 
lant's  counsel  upon  the  trial,  and  in  admitting  testimony  offered  on 
behalf  of  the  state,  and  objected  to  by  appellant's  counsel.     Also 
in  the  refusal  by  the  court  to  charge  the  jury  as  requested  by  appel- 
lant's counsel.     These  various  exceptions  are  presented  by  what  the 
eonnsel  for  the  prisoner  and  the  state  term  a  bill  of  exceptions,  but 
it  is  hardly  entitled  to  that  appellation.     Instead  of  a  statement  of 
the  exceptions  with  so  much  of  the  evidence,  or  other  matter  as  is 
necessary  to  explain  them,  and  no  more,  as  provided   by  the  civil 
code,  the  whole  testimony  and  proceedings  of  a  ten  days'  trial,  in« 
clpding  newspaper  articles  and  every  incident  connected  with  the 
trial,  have  been  thrown  into  a  mass  and  certified  here  for  our  exam- 
ination.   Such  a  practice  is  not  only  nnlawyer-like,  but  is  an  impo- 
sition upon  this  court.     The  transcript  includes  nearly  four  hun- 
dred pages  legal-cap  writing  when  it  should  not  include  more  than 
thirtj.    It  presents  an  unwieldy  document,  imposes  a  difficult  labor 
apon  the  court,  to  search  out  and  ascertain  the  points  assigned  as 
error,  and  creates  an  unnecessary  expense  upon  the  county  in  which 
the  trial  was  had.     It  is  a  shameful  procedure,  and   the  judges  of 
the  circuit  courts  should  interfere  and  put  a  stop  to  such  kind  of 
practice.     The  points  of  error  contended  for  by  the  counsel  for  the 
appellant  are: 

First — ^The  exclusion  of  the  evidence  of  John  L.  Smith,  Ed. 
Veodenhall  and  H.  T.  McGuire,  in  regard  to  the  particular  conver- 
sations they  respectively  had  had  with  the  appellant. 

Second — ^The  exclusion  of  the  evidence  of  J.  H.  Lyon  as  to  what 
he  knew  of  the  mental  temperament  of  the  appellant;  as  to  whether 
it  iras  mild  or  otherwise,  and  as  to  what  his  opinion  was  concerning 
the  sanity  or  insanity  of  the  defendant  on  the  fifth  day  of  January; 
^  evidence  of  E.  O.  Brandstedter  as  to  whether  he  had  the  same 
opinion  then  concerning  appellant's  sanity  or  insanity  that  he  had 
hefore;  the  evidence  of  Almon  Smith  as  to  how  appellant's  conduct 
npon  the  night  of  the  homicide  compared  with  tne  conduct  and  ac- 
tions of  a  rational  man,  and  as  to  whether  he  remembered  any  con- 
^rsation  be  bad  had  with  appellant  about  appellant's  wife,  and  the 
statement  of  them. 

Third — ^The  admission  of  the  opinions  of  Dr.  O.  P.  S.  Plumner, 
Samael  Smith  and  William  Hickey  as  to  the  sanity  of  the  appellant* 
Another  ground  of  error  claimed  is  that  the  evidence  was  insufficient 
^  jostify  the  verdict.  The  refusal  of  the  court  to  give  the  sixth  in- 
s^tion  asked  for  by  appellant's  counsel  seems  to  be  the  only  one 
especially  noticed  in  the  brief  submitted.  That  instruction  was  as 
Allows: 
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''If  the  jury  find  from  the  evidence  that  the  defendant  committed 
the  crime  charged,  and  at  the  time  of  the  commission  of  the  act  he 
was  not  of  sound  mind,  but  was  affected  with  a  delusion,  and  such  a 
delusion  was  the  efficient  cause  of  his  doing  the  act,  and  that  he 
would  not  have  done  it  but  for  the  delusion,  then  he  must  be 
acquitted." 

The  insufficiency  of  the  evidence  to  support  the  verdict  was 
claimed  upon  the  ground  that  under  the  evidence  the  killin£|  could 
have  been  no  more  than  murder  in  the  second  degree,  and,  in  view 
of  that  point,  the  court  was  asked  to  charge  the  jury  that  ''from 
the  evidence  in  this  case  the  defendant  cannot  be  convicted  of  mur- 
der in  the  first  degree"  and  that  "if  the  jury  find  from  the  evidence 
that  the  defendant  committed  the  act  complained  of,  and  without 
knowing  the  deceased  to  be  Alfred  Jenke  at  the  time  of  the  shoot- 
ing, then  in  no  event  can  the  defendant  be  convicted  of  murder  in 
the  first  degree."  See  eighth  and  ninth  instructions  asked  by  the 
appellant's  counsel  and  refused  by  the  circuit  court. 

When  a  person  is  charged  with  the  commission  of  a  crime  he  is 
entitled  under  the  law  to  interpose  as  a  defense  a  plea  of  insanity; 
that  is,  an  unsoundness  of  mind,  a  derangement  of  intellect,  mad- 
ness; and  if  it  be  established  upon  the  trial  that  the  accused,  at  the 
time  of  the  commission  of  the  act  was  laboring  under  such  a  defect 
of  reason  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing  was  wrong,  the  defense  will  be  made  out;  but  if  it  appear  that  the 
accused,  although  suffering  from  mental  derangement,  had  capacity 
and  reason  sufficient  to  enable  him  to  distinguish  between  right  and 
wrong  as  to  the  particular  act  he  did;  that  ho  had  a  knowledge  and 
consciousness  that  it  was  wrong  and  criminal  and  would  subject 
him  to  punishment,  the  defense  will  fail:  See  vol.  2,  sec.  372, 
Greenleaf 's  Evidence. 

The  question  has  often  arisen  as  to  the  degree  of  proof  required 
to  establish  insanity  in  such  a  case.  It  has  been  held  to  be  suffi- 
cient if  the  jury  were  reasonably  satisfied  by  a  preponderance  of  the 
evidence.  That  question,  however,  in  this  state  is  settled  by  statute, 
which  provides  that  "  when  the  commission  of  the  act  charged  as  a 
crime  is  proven,  and  the  defense  sought  to  be  established  is  the 
insanity  of  the  defendant,  the  same  must  be  proven  beyond  a  reason- 
able doubt."    See  sec.  159,  crimincd  code. 

It  necessarily  follows,  therefore,  that  the  defense  of  insanity  under 
the  laws  of  this  state  will  be  of  no  avail  unless  it  is  proven  beyond 
a  reasonable  doubt  that  the  accused,  at  the  time  of  the  commission 
of  the  act,  labored  under  a  diseased  state  of  mind,  and  that  it 
was  so  excessive  that  it  overwhelmed  his  reason,  conscience  and 
judgment. 

If  the  jury  in  this  case  had  found  that  the  appellant,  at  the  time 
he  shot  Jenke,  was  not  of  sound  mind;  that  he  was  laboring  under 
a  delusion;  that  it  was  the  efficient  cause  of  his  doing  the  act;   and 
that  he  would  not  have  done  it  but  for  the  delusion,  it  would    not 
necessarily  have  followed  that  he  should  have  been  acquitted.      He 


Snp.  Ct.  Or.]  State  v.  Mubrat.  19 

still  may  have  been  conscious  that  he  was  doing  a  criminal  act  that 
wonld  subject  him  to  punishment.    If  he  knew  enough  to  know  that 
he  was  violating  the  law  by  the  commission  of  the  act,  it  will  not 
excuse  him,  although  he  had  surrendered  his  judgment  to  some  mad 
passion,  which,  for  the  time  being,  was  exercising  a  strong  influence 
OTer  his  conduct.     If  the  appellant's  counsel  had  included  in  the 
said  sixth  instruction  requested  to  be  given,  the  following:   "And 
that  at  the  time  appellant  did  the  act  he  had  no  knowledge  of  right 
and  wrong  respecting  it,"  there  would  have  been  less  reason  for  its 
refusal.    But,  even  then,  it  would  not  have  been  correct  under  the 
provisions  of  the  statute  referred  to  above.     The  jury  in  such  a  case 
must  be  satisfied  beyond  a  reasonable  doubt  as  to  the  insanity  of 
the  accused,  and  the  proposed  instruction  should  have  been  framed 
80  as  to  include  the  qualification  imposed  by  the  said  provision,  in 
order  to  entitle  it  to  be  given.    Besides,  there  is  nothing  in  the  evi- 
dence that  would  have  justified  the  jury  in  finding  that  the  appellant 
was  insane.     He  had  become  jealous  of  his  wife,  and  it  preyed  upon 
his  mind.     He  indulged  in  drinking  intoxicating  beverages,  as  peo- 
ple often  do  when  vexed  and  annoyed,   and  became  infuriated  and 
d^irous  of  killing  some  one,  and  did  not  seem  to  have  much  choice 
as  to  whom  it  should  be,  provided  it  wassome  one  who  should  wait  upon 
his  wife.     Upon  the  evening  of  the  day  of  the  homicide,  his  wife 
was  at  the  Masonic  hall  in  Portland,  attending  a  ball,  and  he  was 
about  the  place  vowing  vengeance  against  the  man  who  should 
escort  her  home.     Apart  of  the  time  he  was  in  the  ball  room,  and 
at  other  times  was  at  a  saloon, across  the  street  therefrom.     He  was. 
STidently  in  a  rage  incited  by  jealousy  and  aggravated  by  drink.     If 
he  had  been  arrested  by  some  policeman  and  locked  up  for  the 
mght  it  would  most  probably  have  frustrated  his  murderous  inten- 
tions, but  as  he  was  not  interfered  with  by  any  one  he  was  enabled 
to  carry  them  out.     He  was  doubtless  in  a  frenzied  condition  of 
mind,  occasioned  by  allowing  his  evil  passions  to  control  his  actions. 
His  whole  demeanor  indicated  a  violent  state  of  anger  which  he 
made  no  effort  to  control.     A  jury  would  hardly  be  supposed  to 
pronounce  it  a  case  of  insanity,   such  as  would,   under  the  law, 
excuse  a  person  for  the  commission  of  a  homicide.     This  court  will 
not  undertake  to  decide  upon  the  facts  submitted  to  the  jury,   but 
when  a  refus(^l  to  instruct  the  jury  is  assigned  as  error  it  may  prop- 
erly look  into  the  evidence  before  it,  in  order  to  ascertain  whether 
the  i)arty  complaining  has  received  any  injury  therefrom,  and  if  it 
appear  n'om  the  whole  case  before  the  court  that  the  ruling  could 
Aot  have  injured  the  party  against  whom  it  was  made,  it  will  not  re- 
Terse  the  judgment,  although  the  ruling  was  erroneous.     But  we 
have  examined  the  charge  given  b^  the  circuit  court  to  the  jury  in 
reference  to  this  question  of  insanity,  and  are  of  the  opinion  that  it 
was  fair  and  substantially  correct.     The  jury  were  told  that  if  they 
were  satisfied  that  at  the  time  the  prisoner   committed  the  act,   he 
w;iH  laboring  under  such  a  defect  of  reason  from  disease  of  the  mind, 
as  not  to  know  the  nature,  quality  or  consequences  of  the  fi^ct  he  was 
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committing,  or  if  he  did  know  it,  t&at  he  did  not  clearly  understaQtl 
that  what  he  was  doing  was  wrong,  then  they  should  acquit  him 
upon  the  ground  of  insanity.  This  was  as  far  as  the  court  could 
possibly  go  in  favor  of  the  appellant,  under  the  law.  It  was  cer- 
tainly as  liberal  as  his  counsel  jcould  reasonably  ask. 

The  point  attempted  to  be  made  by  the  appellant's  counsel  that 
the  evidence  was  insufficient  to  justify  a  verdict  of  murder  in  the 
first  degree,  is  clearly  untenable.     Tlie  counsel  contends  that  the 
evidence  did  not  show  such  a  deliberation  and  premeditation  as  is 
necessary  to  constitute  that  degree  of  murder,  and  refers  us  to  sec- 
tion 619,  criminal  code,  the  latter  portion  of  which  provides  that 
^'deliberation  and  premeditation,  when  necessary  to  constitute  mur- 
der in  the  first  degree,  shall  be  evidenced  by  poisoning,  lying  in 
wait,  or  some  other  proof  that  the  design  was  formed  and  matured 
in  cool  blood,  and  not  hastily  upon  the  occasion.**    This  clause  of 
said  action  evidently  requires  tnat  there  shall  be  proof  in  such  a 
case  that  the  accused  not  only  designed  the  killing,  but  that  tlie  de- 
sign was  formed  and  matured  iu  cool  blood,  and  not  hastily  upon 
the  occasion.     In  cases  of  poisoning  or  lying  in  wait,  the  facts  them- 
selves are  sufficient  proof  that  the  design  was  so  formed  and  ma- 
tured.    In  this  case  there  was  clear  proof  of  lying  in  wait.     The 
circumstances  proved  at  the  trial  strongly  indicated  that  the  appel- 
lant intercepted  his  wife  and  the  deceased  when  going  home  from 
the  ball,  and  deliberately  shot  deceased  and  shot  at  his  wife;  and  it 
was  shown  by  testimony  that  he  had  declared  openly  while  the  ball 
was  going  on  that  he  would  kill  the  man  who  should  take  his  wife 
home  that  night.     His  counsel  does  not  contend  that  the  design 
was  formed  and  matured  hastily  upon  the  occasion,  or  that  it  was 
not  a  deliberate  and  premeditated  act;  but  he  claims  that  the  evi- 
dence shows  that  the  appellant  did  not  intend  the  killing  of  the  par- 
ticular person  he  did  kill.     And  the  circuit  court  charged  the  jury 
that  ''  if  they  had  any  reasonable  doubt  as  to  whether  the  intention 
might  not  have  been  to  kill  the  defendant's  wife,  or  some  person 
other  than  Alfred  Jenke,  and  that,  missing  his  aim,  the  defendant 
killed  Alfred  Jenke  by  mistake,  then  the  crime  is  murder  in  the 
second  degree."    I  am  unable  to  understand  how  the  fact  claimed 
by  counsel  and  suggested  by  the  court  in  the  charge  could  possibly 
have  lessened  the  degree  of  appellant's  guilt.     That  was  not  the  mle 
at  common  law :  See  Wharton  s  American  law,  965.     And  I  oannot 
see  that  the  statute  has  chanced  it.     Providing  for  two  degrees  of 
murder  does  not  necessarily  chaiige  the  rule.     The  peculiar  charac- 
teristic of  the  crime  is  malice.    That  must  exist  in  either  case,  but 
in  the  case  of  murder  in  the  first  degree  it  must  have  been  deliberate 
and  premeditated.     The  term  ''malice,"  however,  as  used  in  con- 
nection with  the  crime,  "is  not  restricted  to  spite  or  malevolence, 
but  is  understood  to  mean  that  general  malignity  and  recklessness 
of  the  lives  and  personal  safety  of  others  which  proceed  from  a  heart 
void  of  a  just  sense  of  social  duty,  and  fatally  bent  on  mischief  :'* 
See  vol.  3,  sec.  144,  Greenleaf 's  evidence. 
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The  assassin  who  lies  in  wait,  harboring  in  his  bosom  a  murderous 
design  to  slaj  a  human  being,  cannot  extenuate  his  offense  because 
lie  did  not  kill  the  particular  person  he  designed  to.     All   the   cir- 
cmnstances  constituting  murder  in  the  first  degree  are  present,  and 
if  he  is  guilty  at  all,  he  is  guilty  of  that  crime,  and  there  is  no 
more  reason  for  lessening  the  degree  of  the  crime  in  consequence  of 
that  circumstanca  than  there  would  be  in  acquitting  him  out  and 
out.    He  has  exhibited  the  same  malignity  and  recklessness  in  the 
one  event  he  would  have  displayed  in   the   other,  and  the  conse- 
quences to  society  are  just  as  fearful.  But  if  the  views  of  appellant's 
counsel  and  of  the  circuit  court,  as  manifested  in  the  part  of  the 
charge  referred  to,  were  correct,  we  would  have  no  right  to  disturb 
the  verdict  of  the  jury.     There  was  evidence  in  the  case  tending  to 
show  that  the  appellant  intended  to  kill  any  man  who  should  go 
home  with  his  wife  that  night,  iiTespective  of  the  person   it  might 
be,  and  their  verdict  that  he  intended  to  kill  Jeuke  is  final  U])on 
that  poiofc.     The  exclusion  of  the  evidence  of  Smith,  Mendenhall 
and  McGuire,  witnesses  produced  on  behalf  of  the  defendant  as  to 
what  was  said  in  the  respective  conversations  which  they  had  with 
him,  was  not  error.     His  counsel  could  not  claim,  as  a  matter  of 
right,  the  privilege  of  calling  out  statements  the  appellant  made  in 
the  varfous  talks  they  had  with  him.     The  statute   permitting  the 
opinion  of  an  intimate  acquaintance  to  be  given  respecting  the  men- 
tal sanity  of  a  person,  does  not  contemplate  that.     The  section  re- 
ferred to,  section  696,  civil  code,  provides   that  evidence  may  be 
given  on  the  trial  of  the  following  facts  : 

*'  10.  *  *  *  the  opinion  of  an  intimate  acquaintance  respect- 
ing the  mental  sanity  of  a  person,  the  reason  for  the  opinion  being 
given." 

Under  ihis  subdivision  of  the  section  the  inquiry  will  be  first, 
whether  the  witness  is  acquainted  with  the  person,  and  the  character 
of  that  acquaintance.  Second,  what  the  opinion  of  the  witness  is 
respecting  the  mental  sanity  of  the  person ;  and,  third,  the  witness' 
reason  for  his  opinion.  The  reason  may  be  based  upon  the  pecu« 
liar  appearance  of  the  person,  his  change  of  demeanor,  the  strange 
manner  of  his  conversation,  or  any  other  singular  feature  he  exhib- 
its. Such  inquiry  does  not  necessarily  extend  to  the  subject  of  the 
conversation  or  to  the  words  used  by  tne  parties  to  it,  unless  called 
out  upon  the  cross-examintion.  The  appellant's  counsel  has  cited 
OS  to  several  authorities  in  support  of  the  right  to  call  out  the  state- 
ments made  in  such  conversations  as  they  occurred.  Among  them 
is  note  4  to  section  440,  1  Green.  E v.,  which  says  that  "  when  the 
witness  has  had  opportunities  for  knowing  and  observing  the  conver- 
sation, conduct  and  manners  of  the  persons  whose  sanity  is  in  ques- 
tion, it  has  been  held,  upon  grave  consideration,  that  the  witness 
may  depose  not  only  to  particular  facts  but  to  his  opinion  or  belief 
as  to  the  sanity  of  the  party  formed  from  such  actual  observations." 
The  otiier  antnorities  to  which  he  refers  do  not  seem  to  be  iu  point, 
and  I  can  not  see  that  this  goes  farther  than  we  have  indicated 
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above;  the  language  quoted  from  the  note  implies  no  more  than  the 
witness  may  de8cril3e  the  conversation,  conduct  and  manner  of  the 
person  whose  sanity  is  in  question.     To  undertake  to  detail  all  the 
conversations  a  witness  has  had  with  such  person ,  or  to  give  his  state- 
ments literally  or  in  substance,  would  be  protracting  a  trial  to  an 
unnecessary  length  and  be  likely  to  elicit  a  gre&t  amount  of  irrele- 
vant and  immaterial  matter.     The  substantive  part  of  this  character 
of  evidence  is  the  opinion  of  the  witness  that  usually  has  been 
formed  from  many  circumstances  that  would  be  difiScult  to  describe, 
but  they  have  impressed  the  mind  of  the  witness,  and  to  great  ex- 
tent have  influenced  his  belief;  the  reason  for  the  opinion  may  not 
be  clear  and  satisfactory,  but  the  fact  that  he  has  been  an  intimate 
acquaintance  with  the  person,  has  been  able  to  observe  any  striking 
difference  in  his  manner  and  conduct,  to  mark  the  changes  exhibited 
and  to  compare  his  habits  and  actions  with  those  of  hjs  past  life, 
adds  great  weight  to  his  testimony  on  that  question.     If  the  witness 
has  discovered  any  singularity  in  the  style  of  the  person's  conversa- 
tion, or  incoherency  in  his  manner  of  talking,  he  can  testify  to  it 
vnthout  detailing  what  was  said  at  the  time.     There  was  no  neces- 
sity of  dragging  out  the  trial  of  the  case  longer  than  it  was.     It  cer- 
tainly occupied  time  enough  without  that. 

The  testimony  of  Lyon,  Bradstedter  and  Almon  Smith  was  prop- 
erly excluded.     The  question  to  Lyon  as  to  what  he  knew  of  the 
mental  temperament  of  appellant,  and  as  to  whether  it  was  mild  or 
not,  that  to  Bradstedter  as  to  whether  he  had  the  same  opinion  then 
he  had  before  concerning  the  sanity  or  insanity  of  the  appellant,  and 
that  to  Smith  as  to  whether  he  remembered  any  conversations  he  had 
with  appellant  about  appellant's  wife  and  what  statements  he  made, 
so  far  as  we  are  able  to  discover,  were  immaterial;  and  the  question 
to  Smith  as  to  how  the  appellant's  conduct  upon  the  night  of  the 
homicide  compared  with  the  conduct  and  actions  of  a  rational  man, 
called  for  the  opinion  of  a  non-professional  witness,  which  was  not 
admissible,  except  under  the  circumstances  provided  for  in  the  stat- 
ute above  referred  to.     The  admission  in  evidence  of  the  opinions 
of  Dr.  Plummer,  Samuel  Smith  and  William  Hickey  was  oDJected 
to  in  each  case  upon  the  grounds  of  the  incompetency  of  each  of 
said  witnesses  to  give  an  opinion  upon  the  subject.     The  only  ques- 
tion raised  by  the  objection  was  as  to  whether  these  witnesses  were 
intimate  acquaintances  of  the  appellant  within  the  sense  and  mean- 
ing of  said  subdivision  10  of  section  696,  civil  code;  the  meaning  of 
the  word  "  intimate/'  as  used  in  said  provision  of  the  statute,  is  close 
friendship  or  acquaintance,  familiarity.     It  is  there  employed  to 
qualify  the  word  acquaintance,  and  the  legislature  evidently  intended 
by  the  terms  ''intimate  acquaintance  "  that  the  witness,  in  order  to 
be  competent  to  give  an  opinion  in  such  a  case,  should  be  more  than 
a  casual  or  an  ordinary  acquaintance  of  the  person  whose  sanity  was 
drawn  in  question.     The  preliminary  examination  of  these  witnesses 
disclosed  the  fact  that  each  of  them  had  been  acquainted  with  the 
appellant  for  several  years  and  been  upon  familiar  terms  with  him. 
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Dr.  Plommer  testified  that  he  was  an  intimate  acqnaintanoe  of  the 
apf)ellant;  that  he  was  engaged  in  the  sale  of  drugs,  paints,  oil  and 
glass,  and  that  appellant  had  dealt  with  him  for  several  years;  thought, 
he  had  met  him  daring  the  last  year  fifty  times;  that  appellant  had 
done  work  for  him;  had  painted  his  bam;  that  he  talked  with  him 
probably  a  dozen  times  about  the  work  while  it  was  being  done. 
Samuel  Smith  testified  that  he  had  been  acquainted  with  the  appel- 
lant about  four  years  and  a  half;  that  he  knew  him  very  well ;  that 
during  a  time  about  three  years  before,  he  met  him  very  often;  that 
within  the  last  year  he  had  seen  him  every  Sunday  at  a  certain  beer 
garden;  had  passed  and  repassed  him  on  the  street,  and  had  con- 
Tersations  with  him  frequently;  had  met  him  often;  talked  with  him 
at  the  beer  garden  ana  heard  him  converse  with  others;  met  him 
nearly  every  Sunday  afternoon  and  evening  during  the  past  summer 
at  the  beer  garden;  noticed  that  he  had  a  little  girl  witn  him  at  one 
time  and  a  dog  at  another;  thought  they  had  been  at  the  beer  garden 
on  as  many  as  twenty  Sundays.     ' 

William 'Hickey  testified  that  he  had  been  a  policeman  in  Port- 
land off  and  on  for  the  last  fourteen  years;  that  he  had  known  ap- 
pellant since  18G7;  became  acquainted  with  him  about  five  years 
ago  at  the  St.  Louis  hotel;  was  intimate  with  him;  had  lived  near 
him;  had  met  him  a  great  deal,  and  had  conversations  with  him  every 
time  he  met  him;  had  charge  of  the  beat  in  which  appellant  lived. 

The  testimony  of  neither  of  these  witnesses  is  entirely  satisfac- 
tory as  to  his  qualifications  to  give  an  opinion  respecting  the  appel- 
lant's mental  sanity.  They  each,  however,  show  a  state  of  facts 
from  which  it  mignt  be  inferred  that  they,  severally,  were  such 
acqoaintances,  as  the  statute  prescribes;  and  the  question  as  to 
whether  or  not  they  maintained  that  relation  to  the  appellant  had 
nltimately  to  be  determined  by  the  jury.  The  circuit  court  may  have 
believed  the  jury  better  qualified  to  pass  upon  the  question  than  the 
court  was,  and  as  the  evidence  tended  to  show  that  the  witnesses 
▼ere  intimate  acquaintances  of  the  appellant  concluded  to  leave  it 
to  them.  Again,  thet  circuit  court  was  a  better  judge  of  the  ques- 
tion  than  this  court  can  be.  The  witnesses  were  before  that  court 
and  it  could  form  a  better  idea  as  to  their  competency  in  that  par- 
ticular than  this  court  is  able  to,  not  having  seen  and  heard  them 
testify.  In  view  of  these  circumstances  we  do  not  believe  we  would 
be  justified  in  interfering  with  the  conviction  of  the  appellant  upon 
this  point.  The  appellant's  counsel  also  ur^ed  at  the  hearing  as  an 
objection  to  the  admission  of  the  said  opinions  that  the  reasons 
npoQ  which  they  were  formed  were  not  given.  That  objection 
should  have  been  made  at  the  trial.  The  witnesses  could  have  been 
required  to  give  the  reasons  for  their  opinions,  and  if  that  were 
refused  it  should  have  been  made  a  special  ground  of  objection, 
which  does  not  appear  to  have  been  done.  A  point  has  also  been 
sn^ested  in  regard  to  the  admission  of  evidence  of  appellant's  ex- 
cessive drinking  during  the  year  preceding  the  time  of  the  homi- 
cide.   That  evidence  may  have  been  material  to  explain  or  account 
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for  appellant's  change  of  conduct  and  peculiarity  of  manner  daring 
that  time  regarded  by  his  witnesses  as  evidence  of  his  insanity,  and 
we  presume  that  it  was  admitted  for  that  purpose.  We  are  unable 
to  discover  any  such  error  in  the  record  as  would  reqaire  a  reversal 
of  the  judgment  of  conviction,  and  we  therefore  affirm  it. 

Let  the  usual  judgment  of  affirmance  be  entered  herein  applicable 
to  this  class  of  cases. 


Dalton  et  al.  V,  East  Portland. 

Filed  December  8,  1S84, 

Taxation— Common  Council  of  East  PoRnAND— Raising  Assbssmbnt. — The  common 
council  of  Eaat  Portland,  while  it  has  power  to  equalize  the  assesement  for  municipal  pur- 
posen,  has  no  power  to  list  and  value  the  taxable  property  of  the  city  for  the  purpose  of 
making  an  assessment,  nor  to  add  real  or  personal  property  to  the  assessment  already  made, 
which  may  have  been  omitted,  nor  to  raise  the  aggregate  assessed  value  t>f  each  and  every 
assessment  a  given  per  cent,  above  the  value  as  assessed  and  certified  to  them. 

Appeal  from  Multnomah  county.     The  opinion  states  the  facts. 

E.  0.  Doud  and  IraJoiveSy  for  the  appellant. 
S.  i?.  Ean^ingion^  for  the  respondent. 

Lord,  J.  The  property  of  the  plaintiffs  was  levied  upon  and  ad- 
vertised to  be  sold  by  the  defendant,  for  the  payment  of  taxes. 
The  object  of  this  suit  is  to  enjoin  such  sale,  and  the  collection  of 
the  taxes  upon  which  it  is  predicated.  The  question  to  be  decided 
arises  upon  a  general  demurrer  to  the  sufficiency  of  the  complaint 
as  a  cause  of  suit.  That  portion  of  the  complaint  to  which  the  con- 
troversy is  mainly  directed,  and  out  of  which  the  disputed  question 
arises,  is,  in  substance,  that  for  the  levy  of  the  city  taxes  for  1884, 
the  city  recorder  took  from  the  assessment  roll  of  Multnomah 
county  a  list  of  the  taxable  property  of  the  city  of  East  Portland. 
That  on  the  third  day  of  December,  1882,  he  certified  this  list  to 
the  committee  on  ways  and  means  of  the  common  council.  That 
said  committee  estimated  the  value  of  the  property  contained  in 
said  list  from  the  city  assessment  of  1883,  with  twenty  per  cent, 
added  thereto,  etc.  It  is  the  raising  by  the  city  council  the  assessed 
value  of  all  the  property  assessed  in  tne  city  twenty  per  cent,  which 
constitutes  the  alleged  ground  of  error  or  illegality.  In  the  solu- 
tion of  this  question  the  principle  must  not  be  lost  sight  of,  that  in 
constituting  a  grant  of  power  to  tax,  made  by  the  state  to  one  of  its 
municipalities,  the  rule  of  strict  construction  applies:  Gooley  on 
Taxation,  209;  Dillon  on  Mun.  Corp.,  sec.  606.  The  reason  of  the 
rule  is  obvious.  The  source  of  the  power  is  wholly  statutory,  and, 
as  its  exercise  may  result  in  the  divestiture  of  the  citizen's  property, 
it  is  primarily  essential  that  the  authority  to  exercise  it  shoind  be 
given.  The  authority  *'to  assess,  levy  and  collect  taxes,"  is  ex- 
pressly conferred  upon  the  city  of  East  Portland  (subd.  2,  sec.  2, 
art.  IV,  city  charter),  and  by  pursuing  the  mode  prescribed,  and 
through  the  agencies  authorized  by  its  charter,  the  city  may  lawfully 
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exercise  the  taxing  power  for  appropriate  purposes.   By  the  charter 
it  is  made  the  duty  of  the  city  recorder,   ''on  or  before  the  first  day 
of  December  of  each  year,  to  make  a  list  of  all  taxable  property 
within  the  limits  of   the  city,  which  list  shall  be  taken  by  him  from 
tiie  assessment  roll  for  Multnomah   county.     Said  roll,  when  so 
made  oat,  shall  be  duly  certified  and  delivered  by  him  to  the  com- 
mittee on  ways  and  means  of  the  common  council.     After  said 
assessment  roU  has  been  equalized  and  the  tax  levied  by  the  coun- 
cil, he  shall  apportion  the  taxes  upon  the  assessment  roll,  and  de- 
liver the  same  to  the  city  treasurer.     He  shall  have  power  and  au- 
thority to  add  to  such  assessment^  at  any  time  before  delivering  the 
same  to  the   city  treasurer,  any  property,  either  real  or  personal, 
which  may  come  to  his  knowledge,  and  which  may  have  been  omit- 
ted in  said  list.     And  no  deduction  shall  be  allowed  on  account  of 
indebtedness,  except  indebtedness  within  the  city  of  East  Portland. 
Any  person  feeling  himself    aggrieved  by  any  such  assessment, 
either  in  the  valuation  or  listing  of  the  property,  may  apply  in 
writing  to  the  council  to  have  such  assessment  revised,  and  if  the 
coQDcu  deem  the  same  erroneous  they  must  correct  it:"  Sec.  1, 
article  5,  City  Charter.     The  effect  of  this  provision  is  to  make  the 
assessment  roll  for  Multnomah  county  of  the  taxable  property  within 
the  limits  of  the  city  after  the  same  has  been  taken  or  copied  from 
SQch  assessment  roll  by  the  recorder,  and  duly  certified  to  and  de- 
livered by  him  to  the  committee  on  ways  and  means,  the  assessment 
roll  of  the  taxable  property  of  the  city  of  Bast  Portland.     With  the 
making  of  the  assessment,  the  common  council  nor  its  committee 
has  nothing  to  do.     Their  power  in  the  premises  only  begins  after 
the  assessment  is  made  in  the  manner  prescribed  and  is  properly  cer- 
tified to  and  delivered  to  them.     With  this  roll  as  the  basis  for  its 
action,  the  business  of  the  council  is  to  equalize  the  assessments 
and  to  levy  a  tax  to  meet  the  expenses  of  the  city  not  to  exceed  the 
amount  limited  by  the  charter.     Whether  the  work  of  equalizing  the 
^sessments  be  primarily  done  through  the  agency  of  a  committee 
^d  then  adopted  by  the  council,  is  immaterial.     The  power  is  con- 
ferred and  the  duty  is  imposed  upon  the  council,  not  to  make  or  to 
raise  the  assessment  of  the  taxable  property  of  the  city,  but  to 
equalize  the  assessments  as  between  those  liable  to  taxation  under 
^e  jnrisdiction,  so  that  the  burdens  of  taxation  may  be  distributed 
equally  and  impartially.     A  tax  being  a  burden  or  charge  imposed 
for  public  uses,  equality  in  the  imposition   of    such   burden  or 
<^harge  is  as  much  a  demand  of  justice  as  constitutional  require- 
inent,  and  although  absolute  equality  like  absolute  justice,  is  not 
always  attainable,  yet  the  adoption  of  some  rule  or  principle  ap- 
proximating to  that  end  is  an  indispensable  requirement  of  good 
gOTemment.     To  assist  in  such  work  and  farther  such  end,  boards 
o{  equalization  have  been  established  invested  with  various  powers 
depending  upon  statutory  regulations.     For  this  purpose  the  power 
to  equalize  assessments  made  is  expressly  conferred  upon  the  coun- 
^-   But  the  power  to  equalize  an  assessment  made,  or  to  correct  it 
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is  entirely  difierent  from  the  power  to  make  an  assessment:  Manford 
et  al.  y.  The  Pleasant  Gro^e,  eto.,  42  Ind.,  203.     By  the  plain 
reasoning  of  the  section  no  power  to  list  and  value  the  taxable  prop- 
erty of  tibe  city  for  the  purpose  of  making  an  assessment  of  the 
same  is  given  to  the  council,  either  in  express  terms  or  by  necessary 
implication.     Nor  to  add  real  or  personal  property  to  the  assess- 
ment already  made  which  may  have  been  omitted.     These  powers 
have  been  confided  by  the  charter  to  another  agency,  and  must  be 
performed  by  the  agency  upon  whom  such  powers  devolve  the  duty 
and  in  the  mode  authorized.     It  is  true,  any  person  aggrieved  by 
the  assessment  as  made,  upon  a  sufficient  showing,  may  have  the 
error  corrected  by  the  council,  but  the  authority  to  act  in  such  case 
gives  no  inference  of  the  right  or  power  of  the  council  to  make  an 
assessment  of  the  taxable  property  in  the  city,  or  to  increase  a  cer- 
tain  per  centum  such  assessment.     The  only  object  of  this  is  to 
revise  or  correct  errors  shown  to  exist  in  the  particular  instance  in 
the  assessment  already  made.     But  here  the  council  have  under- 
taken at  their  own  instance  to  raise  the  aggregate  assessed  value  of 
each   and  every  assessment  twenty  per  cent,  above  the  value  as 
assessed  and  certified  to  them.     Plainly,  there  was  no  warrant  for 
the  exercise  of  this  authority.     The  case  of  Kittle  v.  Sherwin,  11 
Neb.,  75,  is  directly  in  point  upon  this  subject.     There  a  city  coun- 
cil, sitting  as  a  board  of  equalization,  assumed  authority  to  raise 
the  assessed  value  of  all  the  property  of  the  city  by  raising  the 
ag^egate  value  of  each  assessment  a  certain  per  cent.     Upon  this 
point  the  court  says :  ' '  The  city  council,  sitting  as  a  board  of  equal* 
ization,  had  no  power  to  raise  the  assessed  value  of  all  the  property 
assessed  in  said  city.     Such  raising  the  valuation  is  not  equalizing 
in  any  sense.     *     *     *     The  only  values  that  were  before  them 
were  those  of  the  property  of  the  several  persons  and  corporation^ 
of  their  own  city;  and  their  only  duty  was  to  equalize  the  assess^ 
ments  as  between  these,  so  that  the  burdens  of  taxation  might  res( 
equally  upon  the  taxpayers  •  of  the  city  in  proportion  to  the  tru^ 
value  of  their  several  taxable  possessions/'  and  here  the  power  con^ 
ferred  and  the  duty  is  the  same.     The  raising  of  the  value  the  pel 
oentum  placed  upon  the  property  by  the  council  as  a  basis  of  taxa 
tion,  was  unauthorized  and  cannot  be  sustained;  but  this  does  nol 
vitiate  the  assessment  of  such  property  as  made  by  the  proper  offi 
oer  from  the  Multnomah  list  and  duly  certified  aud  delivered  to  theil 
committee.     This  assessment  of  the  taxable  property  within  the  cit] 
the  council  was  empowered  to  equalize  and  levy  a  tax  upon»  not  tc 
exceed  the  amount  limited  by  the  charter.     And  their  taxes  upoi 
this  assessment  the  plaintiffs  were  bound  to  pay.     Nor  do  they  see] 
to  escape  the  payment  of  them.     The  bill  shows,  and  the  fact  wai 
emphasized  in  the  argument,  that  the  plaintiffs  had  tendered  an^ 
were  still  ready  and  willing  to  pay  their  lawful  tax.     The  damurrei 
should  have  been  overruled.     Bat  as  it  concedes  the  facts   to   bi 
true  for  the  purposes  of  the  case,  the  prayer  for  an  injunction  shoul 
be  granted:  Stingle  v.  Nevel,  9  Or.,  65.     Let  a  decree  be  renderei 
accordingly. 
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SUPREME  GOUET  OF  CALIFOBNIA, 

No.  7,294. 

KffiBY  BT  AL.  V.  London  and  San  Franoisoo  Bane,  Limited. 

Department  One.    Filed  December  W,  1884. 
Jqsgmdt  AMD  Order  AvriRicBD. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
oonnty  of  San  Francisco,  and  from  an  order  refasing  a  new  trial. 

Sharp  (t  Uoyd  and  M.  H,  JUyrick,  for  the  appellant. 
Winans  &  Bdknap,  for  the  respondents. 

The  CotTBT.  Under  the  circumstances  as  disclosed  by  the  record 
in  this  case,  we  are  of  opinion  that  OoUier  should  be  regarded  as  the 
owner  of  the  stock  in  question  at  the  time  it.  was  pledged  to  Latham 
IS  manner  of  the  defendant  bank,  as  collateral  security  for  the  ad- 
Tances.  In  that  view  there  can  be  no  doubt  of  the  correctness  of 
the  judgment. 

Judgment  and  order  affirmed. 


No.  9,813 

Is  SE  Esttate  and  Guabdianship  of  L.  a.  L.  and  E.  Bose,  Minobs. 

DepartmetU  Two.   Filed  December  17,  1884. 

GcAHDiAH  AND  Warp — REVoyAL  ofGuardiak  OF  Ebtate—Petitionfor.— A  f^ardian  of 
!&(  estate  of  a  minor  cannot  be  removed  from  his  trust,  except  upon  petition  showing  that 
^bta  dther  become  incai>able  of  diaehanang  his  trust  concerning  the  estate  of  his  wards, 
vha6  wistod  or  mismanaged  the  same,  or  hsw  failed  to  render  an  account  or  make  a  return 
vreqoired  by  the  statute.  A  petition  alleging  mere  inattention  to  the  persons  of  his  wards 
^ootenoogb. 

Appeal  from  an  order  of  the  superior  court  of  Eern  county,  re- 
loling  certain  letters  of  guardianship.    The  opinion  states  the  facts. 

Stetson  dk  Houghton,  for  the  appellant. 
J.  W,  Freeman,  for  the  respondent. 

MiUGK,  3.  On  the  third  of  December,  1881,  on  petition  and  due 
^ce,  W.  B.  Bose  was  appointed  suardian  of  the  persons  and  estates 
of  said  minors,  and  letters  were  duly  issued.  On  the  twenty-fifth  of 
February,  1882,  a  petition  was  filed  for  the  revocation  of  the  letters. 
^  petition  had  reference  to  the  care  and  attention  bestowed  by 
^  guardian  on  the  persons  of  his  wards,  and  contained  no  aver- 
Qientofany  fact  in  regard  to  the  estate  of  either  of  them.  An 
5D8ver  was  filed,  denying  the  allegations  of  the  petition.  The 
^ssu^were  tried  March  8, 1882,  the  testimony  being  in  reference  to 
'^^  persons  of  the  children,  and  the  court  revoked  the  letters  of 
inardianship  as  to  the  persons,  and  to  the  order  added  the  foUow- 
^g'  "As  to  the  guardianship  of  the  estate,  the  court  will  take  the 
point  under  consideration.     The  children,  for  the  present,   can  stay 
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where  they  are."  On  the  fourteenth  of  July,  1883,  without  further  hear- 
ing being  had,  and  without  notice  to  theguardian  or  his  attorney,  the 
court  made  an  order  revoking  the  letters  of  guardianship  of  the 
estates  of  the  wards.     From  this  order  the  appeal  is  taken. 

Sec.  1,801,  C.  C.  P.,  provides  that  when  a  guardian  becomes  inca- 
pable of  discharging  his  trust  or  unsuitable  therefor,  or  has  wasted 
or  mismanaged  the  estate,  or  failed  for  thirty  days  to  render  an  ac- 
count or  make  a  return,  the  court  may,  upon  such  notice  to  thegaar- 
dian  as  the  court  may  require,  remove  him. 

In  this  case  the  petition  presented  no  fact  showing  that  the  guar- 
dian had  become  incapable  of  discharging  his  trust  concerning  the 
estate  of  his  wards,  or  unsuitable  therefor,  or  that  he  had  wasted oi 
mismanaged  the  same,  or  had  failed  to  render  an  account  or  make  a 
return;  the  guardian  was  not  called  upon  to  respond  to  any  charge 
of  dereliction  in  regard  to  either  of  these  matters;  had  not  beei 
heard  thereon;  had  received  no  notice  that  any  such  charge  wa8 
made  against  him.  Yet  the  court  without  allegations,  notice  or  evi- 
dence  in  regard  to  his  management  of  the  estate,  made  an  order  re- 
voking the  letters.     A  bare  statement  of  the  case  shows  the  error. 

The  order  of  July  14,  1883,  is  reversed. 

Morrison,  C.  J.,  and  Boss,  J.,  concurred. 


No.  9,489. 

In  be  Estate  of  A.  E.  Boss,  Deceased. 

Department  Two,   Filed  December  17, 1884. 

Guardian  and  Ward — Bight  of  Guardian  to  Contest  Account — ^Attornbt  foJ 
Minors. — A  guardian  of  the  estate  of  minorB  has  a  right  to  appear  in  an  estate  in  which  hi 
wards  are  interested,  and  file  his  exceptions,  in  writing,  to  an  account  therein,  and  oonttf 
the  same.  The  court,  by  appointing  an  attorney  to  represent  sudb  minora,  cannot  talti 
from  the  guardian  his  right  to  be  heard. 

Reversal  of  Decree  settling  Accounts  of  Administrator — Effect  of.— The  r^ 
versal,  by  the  supreme  court,  of  a  decree  settling  the  accounts  of  an  administrator,  has  th 
effect  to  set  aside  such  settlement.  Thereafter,  any  person  interested  may  appear  in  tfa 
lower  court,  and  file  his  exceptions  to  the  account. 

Appeal  from  an  order  of  the  superior  court  of  Kern  county,  set 
tling  the  accounts  of  an  administrator.  The  opinion  states  the  facta 

Stetson  dt  Houghton,  for  the  appellant. 

«7.  W.  Freeman  and  5.  E,  Arick,  for  the  respondent. 

Mybioe,  J.  Proceedings  on  settlement  of  an  account  of  thea^ 
ministrator. 

W.  B.  Bose  had  been  appointed  guardian  of  the  persons  and  es 
tates  of  the  three  minor  children  of  deceased. 

When  the  account  came  on  for  settlement,  after  the  decision  () 
this  court  on  a  former  appeal,  the  guardian  filed  exceptions  to  itemi 
of  the  account,  and  asked  to  be  heard  in  contesting  them.  Th< 
court  refused  to  hear  him,  holding  that  he  had  no  standing.     Thi 
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holding  was  had  on  the  proposition  that  the  letters  of  gaardianship 
had  been  revoked,  and  the  court  had  appointed  an  attorney  to  rep- 
resent the  minors. 

An  order  had  been  made,  after  petition  and  hearing,  revoking  the 
letters  of  guardianship  as  to  the  persons;  as  to  the  estate,  no  petition 
for  revocation  had  been  filed,  no  notice  given  and  no  hearing  had, 
but  tbe  court  made  an  order  revoking  the  letters  as  to  the  estates.  In 
the  matter  of  the  guardianship  of  the  Bose  minors,  opinion  this  day 
filed  ante,  we  have  held  this  to  be  error.  The  court  had  no  power  to 
reroke  the  letters  under  such  circumstances :  sec.  1,801,  C.  0.  P.  The 
court  made  an  order  appointing  an  attorney  to  represent  the  minors. 
Aq  attorney  so  appointed  cannot  take  from  a  guardian  the  right  to 
be  heard.     In  this  case  there  was  a  guardian  of  the  estate  of  the 
minors  (general  guardian  for  that  purpose,  as  distinguished  from 
^aardian  ad  litem),  and  such  guardian  was  present,  asking  to  be 
beard.    Any  person  interestea  in  the  estate  may  appear  and  file 
his  exoentions  in  writing  to  the  account,  and  contesl;  the  same :  Sec- 
tion l,6a5.  Id.     The  guardian  of  the  estate  of  the  minors  was  in- 
terested as  such  guardian.     W.  B.  Bose  was  also  interested,  in  that 
he  held  two  claims  for  costs  on  prior  appeals. 

The  respondent  makes  the  point  that  the  contestant  should  not  be 
heard^  because  his  objections  to  the  account  were  not  filed  until 
after  the  decision  of  this  court  on  a  former  appeal.  There  is  noth- 
ing in  the  point.  After  this  court  reversed  the  former  order,  there 
vas  no  settlement,  because  the  reversal  set  aside  that  which  had 
been  supposed  to  be  a  settlement,  and  the  matter  stood  in  the  court 
below  for  further  proceedings;  and,  under  section  1,635,  0.  0.  P., 
&oy  person  interested  might  appear  and  file  his  exceptions. 
Order  reversed,  and  cause  remanded  for  further  proceedings. 
Boss,  J.,  and  Mobbisox,  0.  J.,  concurred. 


Ko.  9,489. 

Estate  of  Bose. 

Department  Two,    FUed  December  17, 1884, 
Honoi  TO  DiSMiBS  thb  Appeal  Denied. 

MonoN  to  dismiss  an  appeal  from  a  judgment  of  the  superior 
conrt  of  Eem  county. 

StdMn  dk  Houghton,  for  the  appellant. 
•^.  W,  Freeman,  for^the  respondents. 

The  Coubt.     We  see  no  merit  in  the  motion  to  dismiss  the  appeal 
Wein,  and  Ae  same  is  therefore  denied. 
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No.  9,637. 

Boyd  v.  Slaibaok  et  al. 

Department  Ttoo,    Filed  December  17,  1884, 

Findings,  when  Sufficiently  Definite  -Designation  of  Deeds.— In  an  action  to 
determine  we  title  to  land,  where  the  pleadings  and  evidence  make  mention  of  but  two 
deeds,  one  of  which  is  much  longer  than  the  other,  findinp^^  which  refer  to  such  deeds  as  tbe 
'*  short  deed  "  and  the  *'  long  deed  "  respectively,  are  sumoiently  definite. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego 
county,  and  from  an  order  denying  the  plaintiff  a  new  trial.  Th6 
opinion  states  the  facts. 

Brunson  dk  Wells,  M,  A.  Luce^  Will.  M,  Smith  and  Works  d  TUmy 
for  the  appellant. 

Chase,  Arnold  d  Hunsaker,  and  Qraves  dh  Ghapman,  for  the  respond- 
ents. 

Shabpstein,  J.  The  plaintiff  alleges  in  his  complaint  that  on  the 
twenty-third  day  of  April,  1881,  Mary  B.  Tac^gart  duly  made,  exe^ 
cuted  and  delivered  to  him,  two  several  deed^  of  conveyance,  hi 
one  of  which  she  conveyed  to  him  certain  described  parcels  of  land 
and  by  the  other  certain  other  parcels.  According  to  the  complaint' 
the  number  of  parcels  specified  and  described  in  one  is  mucH 
greater  than  the  number  specified  and  described  in  the  other.  Gon 
sequently,  much  more  space  is  devoted  to  the  description  of  th< 
several  parcels  alleged  to  have  been  conveyed  by  one  of  the  deeds; 
than  is  devoted  to  the  description  of  the  several  parcels  alleged  t^ 
have  been  conveyed  by  the  other.  Neither  of  the  deeds  was  produced 
at  the  trial.  The  first  witness  examined  was  the  plaintiff  in  his  ow] 
behalf.  He  referred  to  one  of  the  deeds  as  ''the  short  deed,"  ani 
to  the  other  as  ''  the  second,  or  larger  deed."  In  the  statement  oi 
motion  for  a  new  trial  we  find  the  following: 

''Plaintiff  here  introduced  in  evidence  the  notarial  record  of  th 
witness,  H.  H.  Dou^erty ,  as  far  as  the  same  relates  to  the  acknow] 
edgment  of  Mary  B.  Taggart,  on  the  twenty-third  day  of  April 
1881,  of  the  two  certain  deeds  wherein  Mary  B.  Taggart  was  th 
grantor,  and  John  B.  Boyd  was  the  grantee,  description  being  tfa 
same  as  appears  in  the  decree  of  the  court  herein." 

Beferring  to  said  decree,  we  find  that  the  court  adjudged  tfa 
plaintiff  to  be  the  owner  of  the  land  described  in  the  deed  referre 
to  in  the  findings  as  ' '  the  short  deed,"  viz:  the  one  which  convey e 
the  least  number  of  parcels  of  land,  and  that  he  had  no  title,  rigl 
or  interest  in  the  land  described  in  the  other  deed.  In  the  firj 
finding  of  the  court,  the  deed  referred  to  as  "the  short  deed  "  co 
responds  with  the  one  so  denominated  in  the  decree.  Another  dec 
is  referred  to  "as  the  other  of  said  deeds,  referred  to  as  the  '  loi 
deed.'"  There  are  but  two  deeds  in  the  case,  and  the  evidenc 
findings  and  decree  clearly  show  what  property  was  described  in  tl 
one  denominated  "  the  short  deed  "  and  that  the  other  deed,  deno£ 
inated  the  "long  deed,"  contained  a  description  of  the  residue  < 
the  property  in  controversy.     This  we  think  sufficiently  certain. 
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The  eyidenoe  as  to  the  exeontion  and  deliyery  of  the  deed  referred 
to 88  ''the  long  deed,"  is  not  of  sach  a  character  as  wonld  warrant 
aiij  interference  here  with  the  finding  of  the  court  below  on  that 
question.  The  findings  as  we  read  them  are  not  conflicting,  and  we 
think  there  is  no  error  in  the  instraotions  given;  and  none  in  refus- 
log  to  give  any  other. 

Judgment  and  order  affirmed. 

Thorntok,  J.;  and  Mtbios,  J.,  concurred. 


No.  6,7»7. 

Wilson  v.  Hastings,  et  al. 

DepofrtmaU  Twk    Filtd  December  17,  I884, 

E<^.\Tes  OF  Dbokased  Pbbsons— Petition  fob  Sa.lb  of  Real  Estate— Desobiption  of 
LiXD— Kefkrekcb  to  iNyENTOBT.— Under  the  statute  regulating  the  settlement  of  the  estates 
of  decesMd  persons,  in  force  between  the  years  1855-57,  tlie  petition  for  the  sale  of  real  estate 
cinst  contain  a  description  of  all  the  real  estate  of  which  the  testator  or  intestate  died  seized, 
ttd  the  eondition  and  value  of  the  respective  portions  and  lots.  For  such  particulars  the  pe- 
tition may  refer  to  the  inventory,  and  both  may  be  considered  together.  But,  unless  the 
petitioD,  or  inventory  if  referred  to,  substantially  complies  with  the  requirements  of  the  stat- 
ute, the  court  acquires  no  jurisdiction  to  order  a  sale:  and  an  insufficient  description  as  to  one 
•4  seTeral  uucels  of  land  referred  to  in  the  petition  will  deprive  the  court  of  jurisdiction, 
aliboiigh  the  remaining  parcels  are  sufficiently  described. 

Th£  Sahe  —How  Referbncb  to  Inventory  Should  be  Made.— The  oetition,  in  referring 
I"  the  inventory  for  the  particuliurs  required  by  the  state,  must  statuse  tliat  the  reference  is 
Kade  for  deftcription,  or  value,  or  condition.  4>  statement  that  reference  is  made  "  for  greater 
ttrtainty  **  is  not  sufficient. 

The  Same —Insufficient  Descriptions  ;n  Petition.— Descriptions  of  such  land  as  "  the 
i^vided  one-half  |>art  of  one  league  of  land  on  Clear  Lake;"  or  '*  the  undivided  one-half 
pvtof  a  farm  and  vineyard  at  Sonoma,  containing  eight  hundred  and  thirty-three  acres, 
3or«  or  len,*^  are  insufficient. 

tiGCABDIAN  Aim  WaBD— FOBEIGN  GUABDIAN— POWEB   OF,   OVER  LaND  IN  ThIS  StATB. — A 

fiireign  guardian  has  no  authority  as  such,  to  bind  the  real  ^tate  of  his  ward  situate  in  this 
j^te;  DOT  can  be,  by  consenting  to  a  sale  of  such  land  by  the  probate  court,  confer  jurisdiction 
•  n  the  court  to  order  the  sale  thereof. 

Appeal  from  a  judgment  of  the  third  district  court,  for  the  cify 
md  county  of  S&n  Francisco,  entered  in  favor  of  the  plaintiff, 
and  from  an  order  denying  the  defendants  a  new  trial.  The  opinion 
states  the  facts. 

Byland  B,  Wallace^  for  the  appellants. 
G.  R  dh  W.  H.  Sharpy  for  the  respondent. 

Mtbick,  J.  Ejectment  to  recover  possession  of  an  undivided  one- 
tenth  part  of  a  tract  of  land  in  the  city  and  county  of  San  Francisco, 
^ing  part  of  the  "  Market-street  Gore,"  situated  at  the  junction  of 
^rket  and  Sacramento  streets. 

Plaintiff's  chain  of  title  depends  upon  the  validity  of  a  probate 
sale  had  in  1855-57.  The  will  of  the  testator,  James  D.  Galbrath, 
then  a  tenant  in  common  in  the  premises,  was  admitted  to  probate, 
^d  letters  testamentary  ordered  to  issue. 

The  executor  filed  a  petition  for  the  sale  of  real  estate  to  pay 
uebts  and  expenses.  The  petition  contained  no  description  of  real 
^tate,  or  statement  of  value,  except  that  the  total  value  of  all  the 
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property  was  stated  at  thirteen  thonsand  eight  hnndred  and  forty- 
two  dollars  and  fifty  cents;  the  petition,  however,  referred  to  the  in- 
ventory in  the  following;  language :  **  Which  said  inventory  and 
appraisement  is  now  on  file  in  the  office  of  the  clerk  of  this  court, 
and  your  petitioner  begs  leave  to  refer  to  the  same  for  greater  certain- 
ty.*' It  has  been  held:  In  Stuart  v.  Allen,  16  Cal.,  472,  and  other 
cases  following  that  case,  that  the  petition  may  refer  to  the  inven- 
t-ory,  and  both  may  be  considered  together,  tn  the  case  of  Stuart 
V.  Allen,  the  reference  in  the  petition  to  the  inventory  was,  in  terms, 
for  a  description  of  the  real  estate  and  the  condition  and  value 
thereof,  and  lor  those  purposes  the  inventory  was  made  a  part  of  the 
petition. 

Section  155  of  the  Act  to  regulate  the  settlement  of  the  estatas  of 
deceased  persons :  Wood's  Digest,  p.  406,  in  force  when  these  pro- 
ceedings were  had,  required  that  tne.  petition  contain  *'a  descrip* 
tion  of  all  the  real  estate  of  which  the  testator  or  intestate  died 
seized,  and  the  condition  and  value  of  the  respective  portions  and 
lots,"  etc.  Taking  the  petition  and  inventory  together,  for  the  pur- 
pose of  ascertaining  if  the  statute  was  complied  with,  we  fiad  that  the 
inventory,  under  the  head  of  ''real  estate/' contained  the  following: 
"The  undivided  one-half  part  of  the  fifty  vara,  kaown  on  the 
official  map  of  the  city  of  San  Francisco,  as  number  seven 

hundred  and  eighty-six $500 

**  The  undivided  one-third  part  of  a  tract  of  land  situate  at 
the  junction  of  Market  and  Sacramento  streets,  commonly 

called  the  *  Gore' 500 

"The  undivided  one-half  part  of ,  situate  at  the  southeast 

corner  Jackson  and  Front  streets,  the  title  to  which  is  in 
dispute Nothing 

NAPA  COUNTY. 

"The  undivided  one-half  part  of  one  league  of  land  on  Clear 
Lake ^ 500 

SONOMA  AND  KARIN  COUNTIES. 

''  The  undivided  one-half  part  of  a  farm  and  vineyard  at  So- 
noma, containing  eight  hundred  and  thirty-three  acres, 
more  or  less 6,000 

"The  undivided  one-sixth  part  of  ranch  in  Sonoma  and  Ma- 
rin counties,  '  Balzas  de  Tomales,'  containing  six  leagues 
more  or  less 3,600" 

Of  the  foregoing,  the  first,  second  and  sixth  are  doubtless  snffi^ 
cient;  the  third  may- be,  but  it  is  doubtful;  the  fourth  and  fifth  ar^ 
no  descriptions;  there  are  many  leagues  of  land  on  Clear  Liake — 
which  one  was  meant  ?  there  may  have  been  many  farms  and  vinei 
yards  at  Sonoma  containing  eight  hundred  and  thirty- three  acre^ 
more  or  less — which  one  was  intended  to  be  designated  ?  An  object 
of  the  statute  requiring  the  petition  (or  inventory,  if  referred  to)  to 
give  a  description  of  the  real  estate  was,  that  the  real  estate  of  the 
deceased  might  be  presented  to  the  judge  for  his  consideration  ii: 
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determining  as  to  the  necessity  for  a  sale.  If  there  be  no  descrip- 
tion presented,  he  cannot  determine,  for  there  is  nothing  for  him  to 
act  npon.  The  land  in  controversy  in  this  action  is  the  second  de- 
scribed parcel;  but  the  fact  that  one  parcel  is  well  described  does 
not  cure  defects  as  to  others;  for,  the  statute  required  that  all  the 
real  estate  of  the  deceased  should  be  described.  Of  course,  we  are 
not  referring  to  an  entire  omission  from  the  inyentory  and  petition  of 
some  parcel  of  real  estate  to  which  the  deceased  nad  title;  we  are 
referrmg  to  a  case  where  the  executor  had  inventoried  parcels  and 
referred  to  the  inventory. 

In  the  case  before  us,  the  reference  in  the  petition  to  the  inven- 
tory was,  in  the  language  of  the  petition,  "  for  greater  certainty/' 
Titnout  stating  for  what  the  reference  was  made — whether  for  de- 
scriptiony  or  value,  or  condition.  We  think  this  reference  wasinsuf* 
ideni  to  incorporate  the  inventory  as  a  part  of  the  petition  as  to 
description,  or  yalue,  or  condition.  As  above  stateo,  in  Stuart  v. 
Allen,  the  reference  was,  in  terms,  for  description  and  for  condition 
and  value;  therefore,  that  case  is  not  authority  in  this  case. 

The  wisdom  of  the  legislature  in  making  the  requirements  con- 
tained in  section  165,  supra,  is  apparent  from  the  facts  of  this  case; 
for,  it  appears,  that  the  outstanding  debts  and  charges  were  four 
thonsand  seven  hundred  and  thirty  three  dollars  and  forty-one  cents, 
and  personal  property  undisposed  of,  of  the  value  of  two  thousand 
foar  hundred  dollars,  leaving  two  thousand  three  hundred  and  thirty- 
three  dollars  and  forty-one  cents  to  be  provided  for;  and  to  pay 
this  sum,  real  property  in  six  parcels  of  the  aggregate  value  of  eleven 
thousand  dollars  was  asked  and  ordered  to  be  sold,  when  it  ap- 
peared on  the  face  of  the  papers  that  a  sale  of  either  one  of  two  of 
^e  parcels,  at  the  stated  value,  would  have  been  more  than  suffi- 
cient. 

It  has  been  repeatedly  held  by  this  court  that  the  petition  must 
be  substantially  as  required  by  the  statute  in  order  to  give  the  court 
jnrisdiction  to  order  a  sale;  and  in  the  light  ol  these  decisions,  and 
according  to  our  own  view  of  the  intent  of  the  legislature,  we  are  of 
opinion  that  the  petition  in  this  case  was  insufficient  to  give  the  pro- 
bate court  jnrisdiction  to  order  a  sale  of  the  property. 

In  regard  to  the  statement  of  the  defendant  Hastings,  while  being 
^mined  as  a  witness,  regarding  the  claim  of  title  of  plaintiff,  we 
think  it  too  indefinite  to  be  the  basis  of  a  judgment  as  to  title;  in  no 
flense  can  it  be  considered  as  an  estoppel. 

The  paper  admitted  in  evidence,  oy  which  Samuel  Woods,  as 
gpardian  of  the  minor  devisees,  appointed  and  resident  in  Missis- 
^ppi,  assumed  to  consent  to  the  probate  sale  on  behalf  of  his  wife 
^  the  minor  children,  devisees,  was  of  no  yalue  in  this  case,  at 
I^st  80  far  as  the  minors  were  concerned.  If  he  was  their  guardian, 
he  was  such  in  Mississippi,  his  and  their  place  of  residence — ^not 
li^e;  and  sooh  guardianship  would  give  him  no  authority  to  bind 
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their  real  estate  here.     Such  consent  was  insufficient  to  giye  the 
court  jurisdiction  to  make  the  order  of  sale. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

Shabpstein,  J.,  and  Thobnton,  J.,  concurred. 


No.  9,668. 

Tell  and  Wipe  r.  Gibson, 

Devartment  One,    Filed  December  I/,  1884* 

Injubt  to  Wife— Causes  of  Action  Arisiho  From— Pabties  to  Actioks— Misjoinder 
OF  Causes  of  AcnoN.—For  a  personal  injury  to  the  wife,  both  at  common  law  and  under 
the  code,  the  action  must  be  brought  in  the  name  of  the  husband  and  wife.  The  wrongful 
act  causing  the  injury  to  her  mav  involve  two  distinct  wrongs,  for  which  the  law  gives  two 
distinct  causes  of  action;  one  to  the  wife  to  recover  damages  for  the  injury  to  her;  another  to 
the  hui^and  to  recover  dunages  for  the  consequential  injur]^  to  him,  caused  by  the  Io«4  of 
the  services  of  his  wife  and  the  expenses  incurred  by  her  iojuries.  For  the  consequential 
injuries  to  himself  the  husband  may  due  alone.  For  the  direct  injury  to  the  wife,  husband 
and  wife  must  sue,  and  the  two  causes  of  action  cannot  be  join^  in  one  suit.  Overrulio^  a 
demurrer  to  a  complaint  which  joins  such  causes  of  action  will  warrant  a  reversal,  notwith- 
standing counsel  for  the  plaintiffs  disclaims,  on  the  trial,  all  damajf^es  for  the  consequential 
injuries  to  the  husband,  if  evidence  of  such  consequential  injuries  is  given  to  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  in  favor  of  the  plaintiffs,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

Horace  Bdl  and  H.  K.  S.  O'Melvaney,  for  the  appellant. 
Sraiih^  Brown  dk  HuUon,  for  the  respondents. 

McEee,  J.  This  was  an  action  by  husband  and  wife  to  recover 
damages  for  personal  injuries  to  the  wife,  caused  by  her  falling 
through  an  open  hatchway,  into  the  cellar  of  a  store  occupied  by 
the  defendant.  It  is  alleged  in  the  complaint  that  the  wife  was 
thereby  permanently  injured,  and,  in  consequence  of  the  injury, 
**  was  confined  to  her  bed  for  thirty  days,  ana  was  compelled  to  ex- 
pend two  hundred  dollars  for  medical  attendance,  and  for  care  and 
nursing,  during  said  time,  and  is  now,  in  sreat  part,  deprived  of  her 
own  services  in  and  about  her  work,  and  permanently  disabled  to 
perform  the  same.'*  For  those  elements  of  damage,  and  **  the  great 
mental  and  physical  pain  she  has  suffered  in  consequence  of  the 
injuries,''  the  husband  and  wife  demanded  judgment  m  the  sum  of 
five  thousand  dollars. 

There  was  a  demurrer  to  the  complaint  upon  several  grounds,  the 
chief  of  which  was,  that  several  causes  of  action,  viz. :  A  cause  of 
action  for  the  personal  injuries  to  the  wife,  a  cause  of  action  for  the 
loss  of  the  services  of  the  wife  resulting  from  the  injuries,  and  a  cause 
of  action  for  moneys  expended  for  medical  attention  and  nursing, 
were  improperly  joined  without  being  separately  stated.  The  demur- 
rer was  overruled  and  the  defendant  filed  an  answer  containing  spe- 
cific denials  of  the  allegation  of  the  complaint,  and  setting  ap  t>on- 
tributory  negligence  of  the  wife. 
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The  demnrrer  oaght  to  have  been  sustained.  It  is  a  well-settled 
rale  of  law,  that  if  a  wife  be  injared  in  person  or  property,  she  cannot 
sne  for  redress  without  the  husband's  concurrence,  and  in  his  name 
as  well  as  her  own.  That  was  the  rule  of  the  common  law  and  is 
the  rale  of  the  code  of  civil  procedure.  The  exceptions  to  the  rule 
onder  the  code  are : 

1.  When  the  action  concerns  her  separate  property,  or  her  right 
or  claim  to  the  homestead  property. 

2.  When  the  action  is  between  herself  and  husband. 

3.  When  she  is  living  separate  and  apart  from  her  husband,  be- 
csose  of  desertion  by  him,  or  in  consequence  of  an  agreement  in 
writing  executed  by  both. 

In  such  oases  the  wife  may  sue  alone;  but  for  a  personal  ittjuiy 
to  the  wife,  suit .  must  be  brought  in  the  name  of  the  husband  and 
wife.  Yet  the  wrongful  act  which  caused  the  injury  to  her  may 
involve  two  distinct  wrongs,  for  which  the  law  gives  two  distinct 
caoses  of  action:  One  to  the  wife,  to  recover  damages  for  the  injury 
to  her;  another  to  the  husband  to  recover  damages  for  the  conse- 
qaential  injury  to  him,  caused  by  the  loss  of  the  services  of  his 
wife  and  tne  expenses  incurred  by  her  injuries.  For  the  conse- 
quential injuries  to  himself,  the  husband  may  sue  alone.  For  the 
direct  injury  to  the  wife,  husband  and  wife  must  sue,  and  the  two 
caoses  of  action  cannot  be  joined  in  one  suit.  That  is  permissible 
in  the  English  courts,  under  the  common  law  procedure  act  of  1852; 
and,  by  the  provisions  of  that  act  of  procedure,  where  separate 
actions  are  pending  upon  such  distinct  causes  of  action,  the  court  is 
anthorized  to  consolidate  them  and  try  them,  in  its  discretion,  to- 
gether or  separately,  in  one  case:    Addison  on  Torts,  p.  952. 

Bnt  in  our  code  of  civil  procedure  there  is  no  such  provision; 
therefore,  in  the  language  of  the  supreme  court  of  Pennsylvania: 
"As  this  suit  was  brought  for  the  use  of  the  wife,  it  is  manifest  no 
recovery  can  be  had  for  any  loss  the  husband  may  have  sustained, 
and  for  which  he  alone  could  bring  suit.  It  is  equally  clear  that 
the  husband  is  entitled  to  the  earnings  of  his  wife,  and  is  liable 
for  her  support  and  maintenance.  If,  by  reason  of  the  accident 
the  earning  power  of  the  wife  was  diminished,  the  loss,  in  a  legal 
sense,  is  the  loss  of  the  husband.  If  physicians'  bills,  medicines 
and  expenses  of  nursing  were  incurred,  the  husband  would  be  liable 
for  their  payment":  King  v.  Thompson,  87  Pa.  St.,  365.  See,  also. 
Eernolds  v.  Bobinson,  &  N.  T.,  589;  Musselman  v.  Gallagher,  32 
Iowa,  383;  Prescott  v.  Brown,  23  Maine,  305;  Filer  v.  N.  X.  Cen. 
R.  Co.,  49  N.  Y.,  47;  Matthew  v.  C.  P.  B.  B.  Co.,  63  Cal.,  450. 

But  it  is  urged  that  the  error  in  overruling  the  demurrer  was 
enor  without  injury,  because,  at  the  trial,  plaintiffs  offered  no  evi- 
dence of  the  loss  of  services  of  the  wife,  or  of  expenses  incurred 
for  medical  attendance  and  nursing;  and,  therefore,  the  jury  could 
not  have  considered  the  elements  of  damage  to  the  husband  in  ren- 
dering their  verdict,' 
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But  it  is  apparent  from  the  record  that  the  error  runs  throngh  the 
proceedings  in  the  case,  for  the  issues  made  by  the  pleadings  in- 
volved the  general  and  special  damages  specified  in  the  compiaiat, 
and  for  which  judgment  was  demanded.  Oq  the  trial  of  these 
issues,  the  wife  testified  as  a  witness  in  behalf  of  herself  and  hus- 
band, and  the  husband  in  behalf  of  himself  and  wife;  and  in  the 
course  of  the  examination  of  the  wife,  after  she  had  given  testi- 
mony as  to  the  nature  and  extent  of  her  injuries,  the  number  of 
doctors  that  attended  on  her,  and  her  inability  to  render  service  in 
the  performance  of  her  household  duties,  to  the  latter  part  of  which 
objection  was  taken,  which  was  overruled,  and  defendant  excepted, 
she  was  asked  by  her  counsel  the  question : 

''Question  by  plaintiffs — What  would  you  estimate,  counting  the 
pain  that  you  have  suffered,  and  the  pain  and  inconvenience  that  yon 
now  suffer,  and  your  inability  to  take  care  of  yourself  and  do  your 
work — what  would  you  consider  a  fair  compensation  in  money  dam- 
ages? 

''  To  this  question  defendant  objected,  on  the  ground  that  it  is 
irrelevant,  immaterial  and  incompetent,"  etc. 

But  the  objection  being  overruled,  against  the  exception  of  the 
defendant,  she  answered,  ''Five  thousand  dollars.''  This  was  the 
exact  sum  demanded  in  the  complaint  for  the  injuries  to  the  wife, 
for  the  loss  of  her  services  and  for  the  medical  attention,  care  and 
nursing  consequent  upon  her  injuries.  It  is  true  that  afterwards, 
in  the  course  of  the  examination  in  chief  of  the  husband,  upon  an 
objection  taken  by  de^fendant  to  a  portion  of  his  testimony  as  to  the 
working  power  of  the  wife,  the  following  occurred  between  court 
and  plaintiffs'  counsel: 

"Counsel — We  don't  charge  anything  on  account  of  the  loss  to 
plaintiff,  Wm.  Tell. 

"  The  court — ^The  question  of  the  husband's  payments  or  com- 
pensation is,  I  believe,  abandoned. 

"  Counsel — ^Tes,  sir. 

' '  Counsel — Of  course,  those  parts  of  our  complaint  on  which  we 
are  not  permitted  to  give  testimony  are  understood  to  be  stricken 
out. 

*'The  court — Well,  no;  they  are  not  in  the  case." 

Yet  the  court,  over  the  objection  of  the  defendant,  admitted  the 
testimony. 

Besides,  one  of  the  doctors,  who  had  rendered  professional  ser- 
vices to  the  wife  for  the  injury,  was  asked,  against  the  exception  of 
the  defendant  to  this  question : 

"  Question  by  plaintiffis— From  the  character  of  the  injury,  doc- 
tor, and  for  a  person  in  Mrs.  Toll's  position  in  life,  where  she  has 
to  wait  upon  herself — doing  her  own  work — what  would  you  con- 
sider as  compensation  for  such  an  injury,  if  you  could  state  it  ?'' 

In  answer  to  which  he  testified: 

"I  don't  know  that  I  can  state  it — ^the  exact  amount  in  dollars  and 
cents;  to  my  own  person  I  should  put  it  at  a  great  many  thousands 
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of  dollars;  to  others,  at  bandreds.  I  slioald  think  that  the  damage 
would  be  esUtnated  according  to  the  amount  of  work  and  exertion  a 
person  would  have  to  make  to  support  themselves  and  family." 

Manifestly  all  these  questions  and  answers  were  predicated,  in 
part  at  least,  upon  the  loss  of  the  services  of  the  wife.  There  was^ 
therefore,  evidence  before  the  jury  as  to  the  elements  of  damage  for 
the  injury  consequential  to  the  husband;  and  as  the  case  was  pre- 
sented to  the  jury  without  any  instructions  to  them  to  disregard  such 
eridence,  it  cannot  be  said  that  the  defendant's  rights  were  not  pre- 
judiced by  the  overruling  of  the  demurrer  to  the  complaint,  or  of  the 
objections  taken  to  the  questions  asked  of  the  witness;  nor  can  it  be 
8&id  that  the  jury  did  not  take  into  consideration  damages  for  med- 
ical services  to  the  wife,  or  for  loss  of  the  wife's  services,  in  making 
np  their  verdict. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
trial. 

McEiNSTBY,  J.,  and  Boss,  J.,  concurred, 


No.  9,593. 

Babnard^  Administbathix,  &g,  V,  Wilson. 

DepaHmeni  One,    Filed  December  19, 1S8^. 

Application  to  be  Relieved  from  Foreclosure  Sale— Unreasonable  Delay.— An  ap- 
pUcatioD  by  a  purchafier  under  a  foroclosure  sale  to  be  released  tberefrom,  must  be  made 
vithm  a  reasonable  tim&  If  made  within  a  reasonable  time,  the  application  will  ordinarilj 
be  granted,  if  the  purchaser  parted  with  his  money,  under  a  mistaken  notion  of  the  law, 
ahbongh  be  had  full  knowledge  of  the  facta  But  the  rule  requires  that  he  shall  inform  him- 
self of  the  law  and  facts  within  a  reasonable  time  after  his  purchase,  in  order  to  avail  himself 
of  the  privilege  accorded  to  him  by  a  court  of  equity,  to  secure  in  t^e  same  suit  a  return  of 
ha  money.    The  delay  in  this  case  held  unreasonable. 

Appeal  from  an  order  of  the  superior  court  for  Los  Angeles 
county,  denying  a  motion  to  be  relieved  from  a  foreclosure  sale.  The . 
opinion  states  the  facts. 

W.  D.  Gould,  for  the  appellant. 
Brunaon  dc  Wells,  for  the  respondent. 

McEiNSTBY,  J.  The  petition  of  Sarah  H.  Barnard,  in  her  indi- 
Tidual  capacity,  that  the  foreclosure  sale  be  set  aside,  and  she  be 
permitted  to  file  a  supplemental  complaint,  bringing  in  the  heirs  of 
the  grantee  of  the  mortgagor,  and  praying,  in  the  name  of  the  plaint- 
iff, for  a  resale  of  the  mortgaged  premises,  the  proceeds  to  be  ap- 
Slied,  in  the  first  instance,  to  the  payment  of  the  sum  by  her  bid, 
oes  not  show  that  she  ever  paid  to  the  sheriff,  such  sum  for  the 
benefit  of  plaintiff.  If  she  did  not  in  fact  part  with  value  it  is  mani- 
fest she  has  no  interest  on  which  she  may  demand  a  resale. 

Bat,  if  it  should  be  conceded,  merely  because  it'appears  from  her 
petition  that  the  judgment  was  formally  satisfied  to  the  extent  of  the 
sam  by  her  bid,  that  the  question  whether  Sarah  H.  Barnard  actually 
paid  to  Sarah  H.  Barnard,  administratrix,  or  to  the  sheriff  for  her. 
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8ach  sum,  is  a  matter  only  aflfeotiqg  her  and  those  interested  in  the 
estate  of  her  intestate,  and  that,  on  a  proper  showing,  ahe  would  be 
entitled  to  prosecute  a  supplemental  complaint  for  the  benefit  of 
herself  and  her  grantee^  still  the  court  below  properly  denied  her 
application. 

The  purchase  at  the  foreclosure  sale  was  made  October  2,  1882, 
and  the  sherifiTs  deed  received  by  Sarah  H.  Barnard,  April  27,  1883. 
The  notice  of  motion  to  set  aside,  etc. ,  was  given  March  15,  1884. 

An  application  of  the  kind,  must  be  made  "  within  a  reasonable 
time:"  JBoggs  v.  Hargrave.  16  Cal.,  566;  Goodenow  v.  Ewer,  Id., 
461.     If  made  within  a  reasonable  time,  the  application  will  ordi- 
narily be  granted,  if  the  purchaser  parted  with  his  .money,  under  a 
mistaken  notion  of  the  law,  althoogh  he  had  full  knowledge  of  the 
facts.     But  the  rule  requires  that  he  shall  inform  himself  of  the  law 
and  facts  within  a  reasonable  time  after  his  purchase,  in  order  to 
avail  himself  of  the  privilege  accorded  to  him  by  a  court  of  eqaity, ' 
to  secure  in  the  same  suit  a  return  of  his  money.  In  the  case  before 
us  there  is  no  pretense  of  ignorance  of  law,  but  it  is  claimed  the 
purchaser  did  not  acquire  a  knowledge  of  the  mortgagor's  deed  until 
shortly  before  her  application.     That  deed  was  recorded  July  31, 
1876,  more  than  three  years  before  she,  in  her  capacity  as  adminis- 
tratrix, brought  the  suit  to  foreclose  the  mortgage,  and  more  than 
six  years  before  she  made  the  purchase  of  which  she  seeks  to  be  re- 
lieved.    Under  the. circumstances,  the  court  was  justified  in  finding 
an  unreasonable  delay. 

It  may  be  added,  there  was  no  evidence  before  the  court  that 
Sarah  H.  Barnard  did  not  know  of  the  deed  of  the  mortgagor  from 
the  time  it  was  executed  and  recorded.  The  affidavit  of  her  attor- 
ney that ' '  he  is  informed  and  believes"  the  plaintiff  had  not  until 
after  she  had  received  the  sheriff's  deed,  any  Knowledge  that  defend- 
ant had  conveyed  the  legal  title  of  said  premises,  was  not  evidence 
which  could  properly  have  had  any  persuasive  influence  on  the 
court. 

Order  affirmed. 

Boss,  J.,  and  MoKee,  J.,  concurred. 


No.  9,716. 
BrISW ALTER  V,  PaLOMABES  ET  AL. 
Department  One.    Fifed  Decern^  19,  18S4. 

Payment  of  Husband's  Debts  btJWi  do  w— Inferences  Aris'  ng  Fro  v. — The  mereifact  that 
a  widow  paid  certaii^  debts  of  her  deceased  husband,  would  not  tend  to  establiith  an  obliga- 
tion on  her  part  to  pay  other  debts  of  her  husband. 

Declarationsofa  VENDOR  Made  After  HE  Had  Parted  With  His  Interest  in  the 
land  conveyed,  are  not  admissible  in  evidence  against  his  vendee. 

BscALLiNa  Witness  After  Close  of  Case— Discretion. — It  is  not  an  abuse  of  discre- 
tion for  a  trial  court  to  refuse  to  allow  a  witness  to  be  recalled  after  a  cause  has  been  con- 
tinued for  artfument. 

Findings  That  Certain  Deeds  Were  not  Made  to  Hinder,  delay  or  defraud  the  grant- 
or's creditors,  held^  supported  by  the  evidence. 


Sap.  Ct.  Cal.]  Briswalteb  v.  Palomabes.  39 

Appeal  from  a  jadgment  of  the  .  superior  court  for  Los  Angeles 
mntf,  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ii^  the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

Glarndl,  Smith  <k  Patton,  for  the  appellant. 

F,  H.  Howard  and  J.  R.  Scott,  for  the  respondents.  . 

HcEiKSTBY,  J.  The  plaintiff  in  his  complaint  alleges  that  the 
'  from  Francisco  Palomares  to  Trinidad  Yorba,  dated  Julj  24, 
1879,  purporting  to  convey  all  his  ri^ht,  title  and  interest,  in  San 
Jose  rancho,  for  the  expressed  consideration  of  $6,000,  although 
absolute  on  its  face,  conveyed  no  beneficial  interest  to  iiie  said  Yor- 
ha^  bat  the  conveyance  was  te  him  in  trust  for  said  Francisco  Palo- 
mares, and  was  made  without  consideration,  and  for  the  purpose  of 
hindering,  delaying  and  defrauding  the  cr^itors  of  said  Palomares, 
and  especially  the  plaintiff  herein. 

The  court  below  found : 

"The  deed  of  conveyance  from  the  said  Francisco  Palomares  to 
said  Trinidad  Yorba,  mentioned  in  the  complaint,  conveyed  te  tlie 
said  Trinidad  Yorba,  the  whole  beneficial  interest  in  all  the  proper- 
ty therein  purported  to  be  conveyed;  and  said  deed  was  not  made,  nor 
was  said  property  or  any  part  thereof  or  interest  therein  conveyed 
to  said  Trinidad  Yorba  in  trust  for  said  Francisco  Palomares;  and 
said  deed  was  not  made  without  consideration,  or  for  the  purpose, 
or  with  the  intent,  of  hindering,  delaying  or  defrauding  the  credi- 
tor or  creditors  or  any  creditor  of  the  said  Francisco  Palomares,  or 
tlie  plaintiff,  or  any  other  person;  but  said  deed  was  made  in  good 
faith,  and  for  a  valuable  and  adequate  consideration  moving  at  th« 
time  of  its  execution,  from  the  said  Trinidad  Yorba  to  tiie  said 
Francisco  Palomares." 

There  was  a  substantial  conflict  in  the  evidence  bearing  on  the 
ifsae  passed  upon  in  the  foregoing  finding,  and,  under  the  estab- 
lished rule  here,  we  cannot  interfere  with  the  finding. 

The  court  also  found : 

''The  said  deed  of  eonveyaoce  was  not  made  as  security;  and 
there  was  no  understanding  at  any  time  between  the  said  Francisco 
Palomares  and  the  said  Trinidad  Yorba,  that  the  property  pur- 
ported to  be  conveyed  in  said  deed,  or  any  part  thereof,  or  interest 
therein,  should  be  held  by  the  said  Yorba  in  trust  for  the  said  Frati- 
eisco  Palomares  in  any  event;  and  there  was  no  understanding  be- 
tween the  said  Yorba  and  the  said  Francisco,  at  any  time,  that  the 
property  purported  to  be  conveyed  in  said  deed,  should  be  recon- 
veyed  to  said  Francisco  Palomares,  or  to  any  other  person,  or  that 
there  should  be  a  reconveyance  or  a  resale  of  said  property,  or  any 
part  thereof,  or  any  interest  therein  to  the  said  Francisco,  or  any 
other  person ;  but  the  understanding  between  the  parties  to  said 
deed,  at  the  time  of  its  execution,  was  that  it  should  convev  to  the 
said  Trinidad  Yorba  all  the  property  therein  purported  to  be  con- 
veyed, and  that  said  Francisco  Palomares  should  not  retain  any 
beneficial  or  other  interest  in  said  property  or  any  part  thereof.*' 
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There  was  sufficient  evidence  to  sustain  the  finding. 

The  court  then  proceeded  to  find  that  the  other  deeds  mentioned 
in  the  complaint  were  not  made  by  Yorba  by  the  direction  of  Fran- 
cisco Palomares,  and  that  the  judgment  in  favor  of  plaintiff,  and 
described  in  the  complaint,  never  became  a  lien  on  the  lands  con- 
veyed by  Francisco  Paloroares  toTorba.  The  judgment  in  favor  of 
plaintiff  and  against  the  said  Francisco  is  alleged  in  the  complaint 
to  have  been  rendered  October  28,  1879 — more  than  three  months 
after  the  deed  to  Yorba. 

The  findings  above  recited  dispose  of  the  case,  and  make  it  our 
duty  to  affirm  the  judgment  and  order,  unless  errors  occurred  at  the 
trial,  or  a  new  trial  ought  to  have  been  granted  on  the  ground  of 
newly  discovered  evidence. 

It  is  contended  by  appellant,  that  the  court  erred  in  refusing  to 
allow  him  to  prove  that  the  defendant  Lugarda,  after  her  husband^s 
death,  paid  off  all  of  his  debts  except  that  of  the  plaintiff.  There 
was  no  offer  to  prove  that  this  was  done  in  pursuance  of  an  acknowl- 
edgment of  an  obligation  to  pay  them.  The  mere  fact  that  she 
paid  such  debts  would  not  tend  to  establish  an  obligation  on  the 
part  of  the  said  defendant  to  pay  a  debt  due  from  her  deceased  hus- 
band to  the  plaintiff. 

The  court  did  not  err  in  refusing  to  permit  plaintiff  to  introduce 
declarations  of  Francisco,  made  after  the  assignment  to  Yorba  of 
his  interest  in  cattle  held  in  partnership  with  Hutchinson,  to  the 
effect  that  the  assignment  was  made  to  avoid  payment  of  plaintiffs 
debt.  Such  declarations  would  not  tend  to  prove  the  invalidity  of 
his  conveyance  of  lands  to  Yorba,  because  made  after  the  execution 
of  the  conveyance:  Pago  v.  O'Neal,  12  Oal.,  483;  Cohn  v.  Mulford, 
15  Id.,  50;  Spanagel  v.  Dellenger,  38  Id.,  278;  Hutchings  v.  Castle, 
48  Id.,  162;  Bump.  Fraud.  Oonv.,  548.  Nor  was  evidence  of  Palo- 
mares*  declarations  rendered  relevant  bv  the  release  to  Hutchinson 
from  Yorba,  given  after  the  cattle  had  been  divided  by  Palomares 
and  Hutchinson.  The  court  did  not  abuse  its  discretion  in  refus- 
ing to  allow  the  witness  Hutchinson  to  be  recalled  after  the  cause 
had  been  continued  for  argument. 

The  evidence  stated  in  the  affidavits  to  be  newly  discovered  is 
cumulative. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoEee,  J.,  concurred. 
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No.  10.980. 

People  v,  Washington. 

DepaHment  Oru.     Filed  December  19, 1884. 

CuxiSAL  Prosecution — Instrdotions— Pill  of  Exceptions.— In  the  absence  of  %  bill 
^  exceptions  the  court  ia  nnable  to  say  that  the  instructions  given  were  prejudicial  to  the 
•iefendant,  and  the  judgment,  therefore,  is  affirmed. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  of  conviction. 

L.  L  Mowry  and  J,  F.  Ellison^  for  the  appellant. 
Attorney  Greneral^  for  the  respondent. 

The  Goubt.  The  counsel  for  the  appellant  in  this  case  was  granted 
sereral  extensions  of  time  within  which  to  file  a  brief  on  behalf  of 
his  client,  but  has  failed  to  do  so.  The  last  extension  expired  on  the 
tweDty-seventh  of  November.  If  he  did  not  desire  to  file  a  brief,  he 
should  have  so  informed  the  court.  An  order  will  now  be  entered 
submitting  the  case  for  decision. 

We  have  examined  the  record  and  find  in  it  nothing  demanding  a 
leTersal  of  the  judgment  which  sentences  defendant  to  life  impris- 
onmeDt'  under  a  conviction  of  murder  in  the  first  degree.  The  record 
contains  no  bill  of  exceptions,  nor  indeed  anything  assigning  or  sug- 
gesting an  error.  It  does  contain  what  purports  to  be  the  instruc- 
tions given  to  the  jury,  but  the  evidence  is  not  brought  up,  and  we 
are  nnable  to  say  that  there  was  any  error  prejudicial  to  the  defend- 
ant on  the  part  of  the  court  in  relation  to  the  instructions. 

Judgment  affirmed. 


No.  8.405. 

Old  Saucelito  Iiakd  and  Dry  Dock  Co.  v.  Commebgial  Union 

Assurance  Go. 

Deparimmt  One,    Filed  Dechnber  19,  2884, 

AGimmrT  fob  Submission  to  Arbitbation  when  Binding — Liquidation  or  Dam aobi.— 
•A  gaienl  proviaaon  that  all  disputes  which  may  arise  in  the  execution  of  a  contract  shall  be 
<iK-kied  by  arbitrators  will  not  be  allowed  to  deprive  the  courts  of  their  jurisdiction.  But 
^«  parties  to  a  contract  may  fix  on  any  mode  they  may  think  fit  to  liquidate  damages,  in  their 
'>«a  nature  unliquidated,  and  in  such  case  no  recovery  can  be  had  until  the  prescribed 
Es'thoii  has  been  pursued,  or  some  valid  excuse  exists  for  not  pursuing  it. 

ThiSamb— FiBE  Insurance— CoNSTBOCTioN  of  Arbitration  Clause.— A  policy  of  fire 
^^^f^inaiee  was  made  subject  to  all  the  conditions  and  stipulations  indorsed  thereon,  one  of 
Hich  was  "that  in  case  of  difference  of  opinion  as  to  the  amount  of  loss  or  damage,  such 
'i^emice  f*ball  be  submitted  to  the  judgment  of  two  disinterested  and  competent  men 
*  *  *  whose  award  shall  be  conclusive  and  binding  on  both  parties;"  held,  that  the  sub- 
aiWion  to  arbitration  or  a  fair  effort  on  the  part  of  the  insured  to  obtain  it,  was  a  condition 
; ''Cedent  to  bis  rip^ht  to  brin^  an  action  to  recover  his  loss,  where  the  amount  thereof  was  in 
'^^{^ute  between  bun  and  the  msurer. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant,  and 
trom  an  order  denying  the  plaintiff  a  new  trial.     The  opinion  states 

die  facts. 
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P.  O.  Oalpin,  for  the  appellant. 
T.  C.  Van  Nesa^  for  the  respondent. 

MoEiNBTRT,  J.  The  defendant,  an  English  Insurance  Gompanj, 
insured  plaintiff  npon  a  certain  building  in  Marin  county,  in  a  sum 
not  to  exceed  one  thousand  five  htadred  dollars,  and  received  the 
premium.     The  building  was  destroyed  by  fire. 

The  policy  of  insurance  provided :  ''The  capital  stock  and  fund 
of  the  company  shall  be  subject  and  liable  to  pay  to  s^id  insured, 
his,  or  her,  or  their  executors  and  administrators,  all  the  damage 
and  loss  which  the  insured  shall  suffer  by  fire  on  the  property  here- 
inbefore mentioned,  not  exceeding,  on  each  item  respectively,  the 
sum  hereinbefore  declared  to  be  insured  thereon,  and  not  exceeding 
the  whole  sum  of  fifteen  hundred  dollars.  United  States  gold  coin, 
but  subject  always  to  the  conditions  and  stipulations  indorsed 
hereon,  and  which  constitute  the  basis  of  this  insurance.*' 

Among  the  conditions  and  stipulations  indorsed  were  the  fol- 
lowing : 

''  YIII.  That  persons  insured  by  this  company  sustaining  any  loss 
or  damage  by  fire,  shall  forthwith  give  notice  of  such  loss,  and 
shall,  within  a  reasonable* time,  render  an  accurate  and  particular 
account  of  their  loss  or  damage  respectively,  as  the  nature  and  cir- 
cumstances of  their  respective  cases  will  admit;  such  account  of  loss 
to  have  reference  to  the  value  of  the  propertj^  destroyed  or  damaged, 
immediately  before  such  fire,  and  shall  verify  the  same  by  solemn 
declaration  or  affirmation,  before  a  justice  of  the  peace,  and  shall 
produce  such  other  evidence  as  the  directors  or  their  agent  may 
reasonably  require;  and  until  such  declaration  or  affirmation, 
account  and  evidence  are  produced,  the  amount  of  such  loss  or  any 
part  thereof,  shall  not  be  payable  or  recoverable.  And  if  there  ap- 
pear any  fraud  or  false  declaration,  or  that  the  fire  shall  have  hap- 
pened by  the  procurement  or  willful  act,  means  or  connivance  of  the 
insured  or  claimants,  he,  she  or  they  shall  be  'excluded  from  all 
benefit  under  this  policy. 

''IX.  That,  in  every  eas^of  loss  or  damage  for  which  the  said 
company  shall  be  liable,  the  same,  on  being  duly  proved,  and  the 
accounts  adjusted,  shall  either  be  paid  immediately,  or  the  company 
shall  have  the  option,  where  the  insurance  may  be  on  goods,  to 
supply  the  insured  with  the  like  quantity  of  goods  of  the  same  sorii 
and  kind,  and  of  equal  value  and  goodness  with  those  destroyed  or 
damaged  by  fire;  or  where  the  insurance  may  be  on  houses  and 
buildings,  the  said  company  shall  have  the  option,  with  all  conve- 
nient speed,  to  rebuild,  or  repair,  and  re-instate  the  same,  and  put 
them  into  as  good  and  substantial  condition  as  they  were  in  at  the 
time  when  such  fire   happened. 

"  X.  That,  in  case  of  difference  of  opinion  as  to  the  amount  o{ 
loss  or  damage,  such  difference  shall  be  submitted  to  the  judgment 
of  two  disinterested  and  competent  men,  mutually  chosen,  (who,  in 
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md  of  disagreement  shall  select  a  third)  whose  award  shall  be  oon- 
dnsiye  and  binding  on  the  parties." 

The  plaintiff,  in  its  complaiDt,  after  stating  facts  showing  that  a 
difference  arose  as  the  amount  of  loss,  adds : 

"That  the  plaintiff  thereupon  and  on  request  of  defendant,  chose 
m  S.  M.   Hill,   and  the    defendant    chose  one  A.   A.   Snyder, 

to  whose  judgment  the  plaintiff  and  defendant  mutually  sub- 
nitted  all  differences  of  opinion  between  the  plaintiff  and  .de- 
fendant, resulting  from  or  growing  out  of  said  loss,  and  all 
diSerance  of  opinion  as  to  the  amount  of  said  loss,  and  said  plaint- 
iff notified  said  Hill  to  arbitrate  said  amount  of  loss.  That  said 
Hill  and  Snyder  met  to  arbitrate  said  amount,  but  failed  to  agree 
upon  the  amount  of  said  loss  or  any  amount  as  due  from  defendant 
to  plaintiff  by  reason  of  said  loss,  and  failed  to  adjudicate  up>onany 
differences  between  plaintiff  and  defendant  growing  out  of  said  loss 
-and  failed  to  select  a  third  person  as  provided  in  section  X  of  the 
ooiiditions,  annexed  to  the  policy  of  insurance,  to  assist  in  determin- 
ing said  amount,  and  failed  to  make  any  award;  and  thereupon  said 
I^Qiiff,  after  waiting  a  reasonable  time,  withdrew  from  said  arbi- 
tration and  notified  the  defendant  that  it  had  so  withdrawn,  prior  to 
the  commencement  of  this  action,  and  no  award  ha^  ever  been 
made."    The  answer  denies  these  averments. 

The  court  below  found.  "That  no  arbitrators  were  appointed  or 
matoally  chosen  by*  the  parties  to  this  action  to  appraise,  at  its  true 
cash  yalne,  or  at  all,  the  amount  of  loss  or  damage,  and  that  the  dif- 
krence  of  opinion  between  plaintiff  and  defendant  had  not  been 
fiobmitted,  as  required  by  the  tenth  condition  of  the  policy.  That 
the  plaintiff  had  at  no  time  offered  to  submit  such  difference  of  opin- 
ion to  arbitration,  or  take  any  steps  to  procure  arbitration  or 
award,  and  that  the  failure  to  submit  such  difference  of  o'pinion  to 
arbitration,  was  in  no  manner  the  fault  or  result  of  any  action  suf- 
fered or  taken  by  defendant,  but,  that,  on  the  contrary,  defendant 
liad  always  been  willing  to  submit  such  difference,  etc. 

The  finding  passed  upon  the  issue.  The  complaint  does  not  allege 
fliat  plaintiff  offered  to  submit,  etc.,  and  that  defendant  refused,  but 
cm  the  contrary,  that  the  parties  did  select  arbitrators.  If,  how- 
ever, the  averments  could  be  construed  as  averments  that  plaintiff 
W  sought  to  have  the  matter,  as  to  amount  of  loss,  submitted,  the 
court  found  that  plaintiff  at  no  time  offered  to  submit  it,  or  took 
tty  steps  to  procure  such  submission,  etc. 

The  evidence  justified  the  findings  of  the  court. 

The  appellant  contends: 

First — ^The  agreement  to  submit  the  difference  of  opinion  as  to 
^  amount  of  loss  or  damage  to  the  judgment  of  two  disinterested 
^en,  etc.,  whose  award  should  be  conclusive  and  binding  (in  the 
absence  of  an  agreement  that  the  arbitrators  shall  be  the  exclusive 
Ukd  only  tribunal  to  which  the  parties  will  appeal)  does  not  debar 
le  a^ieved  party  from  appealing  to  the  pourts. 
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Second — ^Tbe  promise  of  defendant  being  to  pay  damages  incurred 
by  fire — not  an  award — its  contract  is  broken  by  its  failure  to  pay 
such  damages. 

It  is  well  settled  that  a  general  provision  that  all  disputes,  which 
may  arise  in  the  execution  of  a  contract,  shall  be  decided  by  arbi- 
trators, will  not  be  allowed  to  deprive  the  courts  of  their  jurisdiction. 
But  the  parties  to  a  contract  may  fix  on  any  mode  they  think  fit  to 
liquidate  damages,  in  their  own  nature  unliquidated,  and,  in  such 
case,  no  recovery  can  be  had  until  the  prescribed  method  has  been 
pursued,  or  l^ome  valid  excuse  exists  for  not  pursuing  it.  In  the 
case  now  here  if  the  parties  made  the  submission  to  arbitration  a 
condition  precedent  to  the  right  to  bring  an  action  on  the  policy, 
the  judgment  should  be  affirmed. 

In  EUiott  V.  Boyal  Exchange  Insurance  Company,  2  Excheq .  L 
B.,  241,  the  form  of  the  policy  was  a  covenant  by  the  defendants 
that  their  capital  stocli,  etc.,  should  be  subject  to  make  good  the 
plaintiff's  loss,  not  exceeding  two  thousand  two  hundred  pounds 
sterling,  ''  according  to  the  exact  tenor  of  the  articles  hereunto  sub- 

{'oined."  One  of  the  articles  subjoined  was.  "  All  persons  assured 
)y  this  corporation  are,  upon  any  loss  or  damage  by  fire,  forthwith 
to  give  notice  thereof  to  the  office  in  London,  or  to  the  known  agents 
of  the  said  corporation,  and  within  fifteen  days  after  such  fire,  de- 
liver as  particular  aji  account  of  their  loss  or  dapiage  as  the  nature 
of  the  case  may  admit,  and  make  proof  of  the  same  by  their  oath  or 
affirmation,  and  that  of  their  domestics  or  servants,  and  by  their 
books  of  accounts,  or  such  other  proper  vouchers  as  may  bd 
required;  which  loss  or  damage,  after  the  same  shall  be  adjusted, 
shall  immediately  be  paid  in  money  by  the  said  corporation  without 
any  deduction;  or  they  shall  at  their  option  forthwith  provide  oi 
supply  the  assured  with  the  like  quantity  and  quality  of  goods  with 
those  burnt  or  damaged  by  fire;  or  at  the  expiration  of  sixty  days 
after  notice  of  the  said  fire,  they  shall  expend  in  rebuilding  or  re- 
pairing  any  building  damaged  or  destroyed  by  fire  the  Bum  assured 
thereon,  under  the  direction  of  able  and  experienced  workmen,  ii 
the  loss  and  damage  shall,  in  their  opinion,  amount  thereto.  Ir 
case  any  difference  shall  arise  touching  any  loss  or  damage,  sacl 
difference  shall  be  submitted  to  the  judgment  and  determination  o: 
arbitrators  indifferently  chosen,  whose  award  in  writing  shall  b< 
conclusive  and  binding  on  all  parties;  but  if  there  shall  appear  an] 
fraud  or  false  swearing,  the  claimant  shall  forfeit  all  benefit  o 
claim." 

In  that  case  it  was  urged  by  counsel,  as  is  contended  here,  tha 
the  provision  as  to  arbitration  was  no  bar  to  the  action,  but  at  mos 
a  collateral  covenant,  on  which,  if  broken,  suit  could  be  brought 
It  was  admitted  that  that  question  in  such  cases — as  held  in  Scott  v 
Avery,  5  H.  L.  C,  811,  and  Horton  v.  Sayer,  4  H.  &  N.,  643 — i 
whether  the  provision  is  a  condition  precedent  to  the  right  of  pay 
ment,  or  is  only  a  collateral  covenant.  The  court  held  that  resor 
must  be  had  to  the  mode  of  adjustment  by  arbitration  before   sai 
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could  be  brought.  Kelly,  G.  B.,  said:  "It  appears  to  me  that  to 
decide  to  the  oontrary  would  be  to  disregard  entirely  the  obvions 
ioteniioDs  of  the  parties,  expressed  in  words,  which  state  emphati- 
cally that  before  the  loss  is  paid  its  amount  shall  be  adjusted."  And 
tlie  same  learned  judge  thus  deduces,  from  the  cases  called  to  his 
titentioQ,  a  general  rule:  '*The  fair  result  of  the  authorities  is,  that 
if  the  contract  is  in  such  terms  that  a  reference  to  a  third  person  is 
a  condition  precedent  to  the  right  of  the  party  to  maintain  an  action, 
tken  he  is  not  entitled  to  maintain  it  until  that  condition  is  com- 
plied with;  but  if,  on  the  other  hand,  the  contract  is  to  pay  the  loss, 
vith  a  snbsequent  contract  to  refer  the  question  to  arbitration,  con- 
Uioed  in  a  distinct  clause  collateral  to  the  other,  then  that  contract 
for  reference  shall  not  oust  the  jurisdiction  of  the  courts." 

Martin  B.  and  Pigott  B.  agreed  with  the  chief  baron,  Bramwell 
6.  differed  as  to  the  application  of  the  rules  to  the  case  before  the 
court 

In  Scott  V.  Avery  (where  Mr.  Bramwell,  as  counsel,  argued  in 
iaTor  of  the  conclusion  reached  by  the  House  of  Lords),  the  words 
Q  the  contract  were  ''  the  sum  to  oe  paid  by  this  association  to  any 
stiSering  member  shall  in  the  first  instance  be  ascertained  by  the 
committee."  In  Elliott  y.  R.  E.  Ins.  Co.,  they  were  that  the  loss 
"after  the  same  shall  be  adjusted,  shall  immediately  be  paid.'*  In 
tlie  former  case  the  House  of  Lords  held  that  the  ascertainment  of 
tlie  loss  by  the  committee  or  by  arbitration  was  a  condition  prece- 
dent, and  that  without  such  ascertainment  the  plaintiff  had  no  cause 
of  action.  In  the  latter  case  the  court  could  not  see  any  distinction 
vhich  would  justify  them  in  holding  that  the  adjustment  of  the  loss, 
>^  provided  in  the  articles,  was  not  a  condition  precedent. 

hi  the  case  at  bar,  by  express  proyision  of  the  policy,  the  defend- 
ut 8 stock  and  funds  are  made  liable,  ''subject  always  to  the  con- 
'iitiops  and  stipulations  endorsed  her.eon,*'  etc.  Bef erring  to  the 
'^^nditions  and  stipulations,  which  qualify  the  general  promise  to 
KT in  case  of  loss,  we  find: .  The  defendant  was  not  bound  to  pay 
^til  the  declaration  or  affirmation,  account  and  eyidence  therein 
provided  for  should  be  produced.  That  on  proof  of  loss  and  ad' 
t^ment  of  accounts^  the  company  was  bound  to  pay  immediately, 
K  at  its  option^  to  rebuild;  and  that  in  case  of  difference  of  opinion 
*^  to  the  amotint  of  loss  or  damage,  such  difference  should  be  sub- 
^tted  to  the  judgment  of  two  disinterested  and  competent  men, 
B^utoally  chosen,  etc. 

We  think  the  language  of  the  stipulations  brings  this  case  within 
|!ie  principle  laid  down  in  the  English  case  aboye  referred  to;  that 
^  is  the  clear  meaning  of  the  contract,  that  if  the  amount  of  loss 
c&DBot  otherwise  be  adjusted  to  the  satisfaction  of  the  parties,  it 
^hH  be  adjusted  by  the  mode  of  arbitration  therein  prescribed, 
^d  that  until  such  adjustment,  or  a  fair  effort  on  the  part  of  the 
'^^xaeA  to  obtain  it,  no  cause  of  action  arose. 
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The  rale  as  to  the  interpretation  of  contracts  involvingthe  ques- 
tion above  considered,  is  oiearly  laid  down  in  Holmes  v.  Itichet,  56 
Cal.,  307. 

Judgment  and  order  affirmed. 

Ross,  J.,  and  MoKee,  J.,  concurred. 


No.  8.229. 
FOLAOE  ET  AL.   V.    GUBNEE  ET  AL. 

DepartmaU  One.    FiUd  December  20, 1884- 

Adverse  Claim  to  Real  Pboperty— Action  to  Determine. — In  aa  action  to  detonaine 
an  adverse  claim  to  real  property  brought  by  the  person  in  possession,  a  judiirmoDt  ini 
favor  of  the  plaintifiP,  may  provide  for  his  restitution  to  the  premises,  if,  pending  the  action, 
the  defendants  have  been  put  in  possession  under  a  writ  issued  in  another  action.  Such  ac^ 
tion  n  equitable  in  its  nature. 

The  Same— Waiver  or  Jury.— Where  a  case  has  been  set  by  consent  for  trial  before  the 
court,  and  afterwards  came  on  regularly  for  trial  before  the  court,  vrithout  a  jury,  and  th^ 
trial  actually  began,  a  jury  is  waived,  and  cannot  subsequently  be  demanded  aa  of  ri^hi. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
oounty  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
Hie  facts. 

W.  H,  L.  Barnes,  for  the  appellants. 

Ja)n€8  F.  Stuart,  for  the  respondents. 

Boss,  J.  As  the  bill  of  exceptions  in  this  cause,  which  consist] 
of  six  hundred  and  thirteen  pages  of  printed  matter,  most  of  whicl 
has  no  place  in  a  bill  of  exceptions,  contains  no  specifications  call 
iug  in  question  the  findings  ot  fact  made  by  the  trial  court,  we  mus 
accept  as  conclusively  established  the  facts  set  out  in  the  findings 
In  view  of  those  facts,  that  neither  defendant  Qurnee  nor  defendan 
Ohapman  acquired  any  title  to  or  interest  in  the  premises  in  cod 
troversj  by  virtue  of  the  patent  issued  by  the  United  States  on  Jun 
1,  1869,  to  Daniel  Freinere,  and  mesne  conveyances  thereunder,  wa 
shown  by  this  court  in  the  case  of  Chapman  v.  Polack,  58  Oal.,  55S 
and  by  the  United  States  circuit  court  of  California  in  the  case  c 
United  States  v.  Chapman,  reported  in  5  Sawyer,  528.  And  th 
reason  of  those  cases  applied  to  the  facts  now,  as  well  as  then,  ap 
pearing,  sustain  the  title  of  the  plaintiff  Mrs.  Polaok  to  the  dispi 
ted  premises. 

But  it  is  urged  on  bt^half  of  the  appellants  that  the  judgment  give 
by  the  court  below  is  unwarranted  by  the  pleadings,  and  furthei 
that  the  character  of  the  action  was,  against  the  objections  and  ei 
captions  of  the  appellants,  allowed  to  be  changed  from  one  in  equit 
to  an  ordinary  action  in  ejectment.  In  this,  counsel  is  mistakei 
The  action  has  always  been  on  the  equity  side  of  the  court,  and  tL 
gravamen  of  it  has  always  been  to  determine  the  conflicting  claim 
of  the  parties  to  the  property  in  question.     When  the  action    vri 
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commenced,  Mrs.  Polack  was  in  possession  of  the  property  through 
her  tenant  Sasenbeth,  who,  with  her  husband,  J  S.  Polack,  were 
made  co-plaintiffs  with  her.  The  patent  under  which  the  defendants 
claimed  was  then  outstanding »  and  based  upon  it.  Garnee  had  then 
pending  in  one  of  the  district  courts  of  the  state,  an  action  of  eject- 
ment to  recover  a  portion  of  the  premises  from  Sasenbeth.  In  con- 
templation of  law  there  was  not,  under  the  averments  of  the  com- 
plaiDt,  nor  is  there  upon  the  facts  found  in  the  case,  any  distinction 
oetveen  defendants  Gurnee  and  Chapman.  They  occupy  the  same 
position.  One  of  the  purposes  of  the  action,  as  originally  com- 
menced, was  to  enjoin,  pending  its  determination,  the  prosecution 
of  the  action  of  ejectment  brought  by  Gurnee  against  Susenbeth; 
and  it  was  also  sought  thereby  to  have  the  patent  under  which  the 
defendants  claimed,  declared  invalid,  or,  if  valid,  that  defendants  be 
decreed  to  hold  whatever  title  it  conveyed  in  trust  for  Mrs.  Polack, 
and  be  compelled  to  convey  it  to  her.  But,  as  already  said,  the 
main  purpose  of  the  action  was  to  obtain  a  decree  of  the  court,  es- 
tablishing the  validity  of  Mrs.  Polack's  asserted  title  to  the  property, 
which  was  based  upon  certain  selections  made  under  and  by  virtue 
of  the  laws  of  the  ITnited  States  and  of  the  state,  and  the  invalidity 
of  the  title  asserted  by  the  defendants. 

By  various  supplemental  pleadings,  the  changes  which  occurred 
after  the  filing  of  the  original  complaint  with  respect  to  the  property 
in  controversy,  and  the  claims  of  the  respective  parties  thereto, 
7ere  set  out,  chief  among  which  was  the  fact,  that  in  an  action 
brought  for  the  purpose  by  the  United  States  in  the  circuit  court  for 
California,  the  patent  under  which  the  defendants  assert  title  to 
the  propi^rty  was  annulled  and  adjudged  void,  and  the  further  fact 
that  after  the  commencement  of  the  action,  the  defendants  were  put 
in  possession  of  the  property  under  a  writ  of  re- restitution  issued 
OQt  of  one  of  the  state  courts,  in  an  action  of  forcible  entry  and 
detainer,  which  action  had  been,  before  the  commencement  of  the 
present  one,  brought  by  Mrs.  Polack  and  others,  to  recover  posses- 
sion of  the  property  from  Gurnee,  and  in  which  the  county .  court 
had  given  her  jadcment,  under  which  she  had  been  restored  to  the 
possession,  but  which  judgment,  was  subsequently  by  this  court, 
fsrersed,  and  afterwards,  a  writ  of  re-restitution  issued  out  of'  the 
county  court,  under  which  the  present  defendants  were  put  in  pos- 
^^ion  and  have  since  so  remained. 

Bat  all  this  did  not  change  the  character  of  the  action.  It  re- 
Qiabed  upon  the  equity  side  of  the  court,  the  main  purpose  of  it 
Wing  to  procure  the  decree  of  the  court  determining  the  conflicting 
Ci&inas  of  the  respective  parties  to  the  property — to  have  it  deter- 
mined that  the  title  of  the  plaintiff,  Mrs.  Polack,  thereto  is  good 
^i  that  the  assert-ed  title  of  the  defendants  thereto  is  invalid.  It 
^  true  thrt  when  the  action  was  commenced,  Mrs.  Polack  was  in 
possession,  and  that  the  defendants  were  subsequently  restored  to 
^^  possession  under  the  writ  of  re-restitution  issued  in  the  forcible 
^irj  and  detainer  action,  and  continued  in  possession  to  the  time  of 


48  West  Coast  Repobteb.  [Sup.  Ct.  Cal. 

trial  and  entry  of  judgment  herein.     It  was  for  that  reason,  doubt- 
less, that  the  court  below  which  adjudged  the  title  of  Mrs.  Polack 
to  the  property  in  question  good  and  that  defendants  have  no  right 
or  interest  therein,  included  an  order  for  a  writ  of  restitution  in  her 
favor  for  the  recovenr  of  the  possession  of  the  property  from  de- 
fendants.    And  this  by  reason  of  a  section  of  the  code  of  civil  pro- 
cedure, to  which  the  attention  of  counsel  does  not  seem  to  have  been 
attracted,  as  we  find  no  reference  to  it  in  the  briefs  on  either  side. 
It  is  section  380  and  reads:  "In  an  action  brought  by  a  person  oat 
of  possession  of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  such  adverse  claim  and 
persons  in  possession  may  be  joined  as  defendants,  and  if  the  judg- 
ment be  for  the  plaintiff,  he  may  have  a  writ  for  the  possession  of 
the  premises,  as  against  the  defendants  in  the  action,  against  whom 
the  judgment  has  passed." 

The  reason  of  the  rule  that  allows  this  to  one  who  prevails  in  such 
an  action  when  brought  while  out  of  possession,  applies  equally  to 
one  who  prevails  where,  although  in  possession  when  action  was 
brought,  IS  subsequently  and  during  its  pendencv,  •  turned  out  of 

{>ossession.  Therefore,  the  claim  put  forth  on  behalf  of  appel- 
ants  that  the  action  was  turned  into  one  simply  for  the  recovery  of 
the  possession  of  land  is  not  well  founded. 

It  is  said  that  appellants  were  entitled  to  a  jury  trial.  If  it  be 
conceded  that  in  an  action  of  this  sort  they  were  of  right  entitled  to  a 
trial  by  jury  because  the  court,  as  an  incident  to  the  main  relief 
awarded  the  plaintiff,  was  authorized  to  and  did  also  give  judgment 
for  the  possession  of  the  property,  yet  the  record  shows  a  waiver  of 
a  jury  trial.  The  bill  of  exceptions  recites  that  the  cause  came  on 
regularly  to  be  heard  on  the  third  day  of  October,  a.  d.  1880,  before 
the  court  sitting  without  a  jury — both  sides  being  represented  bj^ 
attorneys,  whereupon  the  defendants  moved  for  judgment  on  the 
pleadings,  and  the  motion  being  denied,  defendants'  counsel  said: 
''  Then  there  being  a  prayer  that  they  may  be  put  in  possession,  I 
ask  upon  that  a  jury  trial."  The  court  properly  refused  it.  The 
case  was  set  down  by  consent  of  counsel  for  trial  before  the  court, 
and  afterwards  came  on  regularly  for  trial  before  the  court,  without 
a  jury,  and  the  trial  actually  began.  This  was  certainly  a  waiver  ol 
a  trial  by  jury,  conceding  that  defendants  were  of  right  originall] 
entitled  to  one. 

There  was  no  prejudicial  error  in  the  admission  in  evidence  of  th< 
documents  to  which  objections  were  taken. 

Looking  at  the  whole  case  we  think  the  judgment  and  orde< 
right. 

Judgment  and  order  affirmed. 

MgKee,  J.  and  McKinstbt,  J.,  concurred. 
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DISTRICT  COURT,  DISTRICT  OF  OREGON. 

Babrett  v.  Oeeoon  Bailway  and  Navigation  Company. 

December  tS,  1884. 

lacHTERAG*— If  the  Charterer  "to  pat,"  not  "to  provide. "—The  bark  "Carrie  Win- 
flow^  was  chartered  to  carry  a  cargo  from  New  York  to  Portland  for  a  lamp  sum — the 
<:Wterer  "to  paV*  for  the  necesBary  lighterage  between  Astoria  and  the  port  of  discharge: 
Sdd\  that  the  charterer  was  not  bound  "to  zornish"  or  "provide"  the  lighterage,  but  only 
'^  pay"  for  it;  that  the  contract  of  the  master  being  to  brmg  the  vessel  with  her  cargo  to 
PorUand,  he  was  bound  to  provide  and  employ  the  means  necessary  and  appropriate  to  that 

Libel  for  demurrage.    The  opinion  states  the  facts. 

William  H.  Bffinger,  for  the  libellant. 
Cyrus  A.  Delphi  for  the  defendant. 

Deady.  J.  This  suit  is  brought  by  the  master  of  the  bark 
"Carrie  Winslow,"  to  recover  one  thousand  six  hundred  and  twenty 
dollars  demurrage. 

It  is  alleged  in  the  libel,  that  in  January,  1883,  the  vessel  was 
eliartered  by  the  defendant  at  New  York,  to  carry  a  cargo  of  railway 
iron  and  material  from  that  port  to  Portland,  Oregon,  for  the  sum 
of  fourteen  thousand  five  hundred  dollars,  and  that  among  other 
things  the  charter  party  provided  that  the  vessel  should  oe  dis- 
cha^ed  ''at  Portland "  with  "dispatch,"  and  that  for  each  day's 
detention  thereof  caused  by  the  default  of  the  defendant,  Sundays 
and  legal  holidays  excepted,  it  should  pay  ninetv  dollars  demurrage; 
ind  that  ''lighterage,  if  any,  from  Astoria  to  ]^ortland,  to  be  paid 
bf  the  charterers,  but  no  more  cargo  to  be  lightered  than  is  neces- 
sary for  the  ship  to  proceed  from  said  port  of  Astoria  to  Portland 
vitli  safety;"  that  the  vessel  arrived  at  Astoria  on  August  5,  1884, 
from  whence,  owing  to  the  stage  of  the  water  in  the  river,  she  could 
Dot  be  taken  to  Portland  without  being  lightened;  that  the  libellant 
applied  to  the  defendant  for  lighterage,  which  it  failed  and  refused 
to  furnish,  for  eighteen  days,  although  it  had  the  means  of  doing  so, 
whereby  the  vessel  was  detained  at  Astoria  and  prevented  from  dis- 
ehargin^  her  cargo,  for  that  period,  within  the  meaning  and  con- 
templation of  the  charter  party. 

In  the  second  article  of  the  libel,  it  is  alleged  that  the  defendant 
&t  the  making  of  the  charter  party,  well  knew  that  the  vessel  "would 
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require  lighterage  at  Astoria,  in  order  to  enable  her  to  make  the 
port  of  Portland;"  that  it  was  then  and  ever  since  "  engaged  in  the 
towage  and  lighterage  service  between  the  ports  of  Astoria  and 
Portland,  and  controlled  and  regulated  the  same  almost  exclnsivelj/' 
and  that  said  charter  party  was  entered  into  by  the  parties  with  the 
understanding  that  ''the  facts"  in  said  article  stated,  were  ''the 
real  facts,"  and  that  it  was  made  with  reference  thereto. 

The  defendant  excepts  to  the  libel,  for  that,  it  does  not  appear 
therefrom  that  the  libellent  is  entitled  to  the  relief  sought  thereby; 
and  that  the  second  article  thereof  is  impertinent. 

On  the  argument  of  the  exceptions,  counsel  for  libellant  con- 
tended that  it  was  the  duty  of  the  defendant  under  the  circum- 
stances, ''  to  furnish"  the  lighterage,  and  that  the  delay  caused  by 
its  neglect  or  refusal  to  do  so  is  in  effect  a  delay  or  detention  in  dis- 
charging the  cargo,  that  entitles  the  libellant  to  demurrage  therefor, 
at  the  agreed  rate,  citing:  Abb.  on  Shipp.,  12  Ed.,  241,  243; 
Maclaehlan's  Law  of  Ship.,  522,  526;  1  Ed.,  L.  P.,  63;  52  Q.  B.  D., 
163,  166. 

But  there  is  nothing  in  these  authorities  or  the  circumstances  to 
warrant  such  a  construction  of  the  charter  party. 

The  defendant  did  not  agree  to  pay  for  any  detention  of  the 
vessel,  however  caused,  after  she  left  the  port  of  New  York  until 
she  reached  Portland — the  port  of  discharge.  To  this  point  the 
libellant  undertook  to  bring  his  vessel  and  ner  cargo,  with  a  fall 
knowledge,  as  he  alleges,  of  the  character  and  means  of  the  naviga- 
tion on  this  side  of  Astoria. 

Neither  did  the  defendant  agree  "to  provide"  or  "furnish"  light- 
erage, but  only  "to  pay"  for  it  if  necessary.  When  he  contracted 
to  bring  his  vessel  and  cargo  to  Portland,  the  libellant  thereby  un- 
dertook to  provide  all  the  means  necessary  and  appropriate  to  that 
end;  and  also  to  bear  the  expense  of  so  doing,  except  as  otherwise 
specially  provided  in  the  'contract.  Upon  this  point — that  the  de- 
fendant was  only  "to  pay"  for  the  necessary  lighterage,  and  there- 
fore the  libellant  was  not  excused  from  furnishing  it---the  language 
of.  the  charter  party  is  plain,  and  th«  meaning  and  purport  apparent. 
But  the  instrument  also  furnishes  very  strong  confirmatory  evidence 
of  ^the  correctness  of  this  conclusion,  in  the  special  provision 
therein,  that  "no  more  cargo  is  to  be  lightered  than  necessary,"  to 
enable  the  vessel  to  proceed  to  Portland.  Now,  if  the  defendant 
was  to  furnish  the  means,  as  well  as  "pay"  for,  the  lightening  of 
the  vessel,  there  was  no  conceivable  necessity  ^for  this  provision. 
For  it  goes  without  saying,  that  it  would  not  furnish  any  more  light- 
erage than  was  necessary,  and  that,  if  it  did,  the  libellant  could 
not  be  injured  thereby.  But  if  the  libellant  was  "to  furnish"  or 
"provide"  the  lighterage  at  the  expense  of  the  defendant,  the  latter 
might  well  seek  to  protect  itself  against  imposition  in  this  respect, 
by  the  insertion  of  some  such  clause  in  the  contract. 

It  may  be  admitted  that  the  law  would  have  construed  the  con- 
tract, without  this  clause,  as  only  binding  the  defendant  to  pay  for 
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necessary  lighterage;  but,  neyertheless,  the  insertion  of  it  puts  be- 
joDd  question,  what  is  otherwise  not  in  doabt,  that  the  parties  con- 
templated that  the  libellant  would  furnish  or  provide,  at  the  ex- 
pense of  the  defendant,  the  lighterage  necessary  to  enable  him  to 
perform  his  undertaking  to  bring  the  vessel  to  Portland  for  the  dis- 
charge of  her  cargo. 

If  the  defendant  had  agreed  ^'to  pay'"  all  pilotage  incurred  by 
the  vessel  on  the  voyage,  it  might  as  well  be  held  to  ''furnish"  it 
also  as  to  furnish  lighterage  under  this  charter  party. 

Nor  is  it  likely  or  reasonable,  that  if  the  parties  to  thi^  contract 
ever  contemplated  that  the  defendant  was  to  provide  or  furnish  the 
lighterage  under  any  circumstances,  as  well  as  to  pay  for  it,  they 
voold  have  omitted  to  say  it.  An  agreement  ''to  furnish"  lighter- 
age may,  under  ordinary  circumstances,  be  construed  to  include 
the  necessary  expense  of  so  doing.  But  an  agreement  "to  pay"  for 
lighterage,  in  terms,  no  more  includes  the  physical  act  of  furnish- 
ing or  providing  the  same,  than  the  less  does  the  greater  or  a  part 
the  whole. 

Keen  v.  Audenried,  6  Ben.,  535,  is  a  case  on  all  fours  with  this* 
A  schooner  was  chartered  to  canr  coals  from  Baltimore  to  Paw- 
tncket,  B.  I.,  the  charterer  to  pay  freight  at  a  certain  rate  per  ton, 
vith  towage  from  Providence  to  rawtucket. 

There  was  a  delay  in  procuring  towage  at  Providence,  and  the 
iiaster  of  the  schooner  sued  the  charterer  for  demurrage,  alleging 
that  he  was  bound  to  furnish  the  towage,  and  was  therefore  respon- 
sible for  the  delay. 

But  Mr.  Justice  Blatchford,  before  whom  the  case  was  tried,  con- 
strued the  somewhat  ambiguous  phrase  "with  towage,"  as  used  in 
eonneotion  with  the  stipulation  for  the  payment  of  freight,  as  bind- 
ing the  charterer  "to  pay"  the  cost  of  the  towage,  but  not  "to  pro- 
ride"  it. 

If  the  defendant,  by  reason  of  its  employment,  was  under  any 
legal  obligation  to  furnish  the  libellant  lighterage,  which  it  failed 
to  comply  with,  the  libellant  may  sue  it  for  tne  damage  actually 
sustained  in  consequence  of  such  breach  of  duty.  But  such  suit,  if 
maintainable,  would  have  to  be  brought,  not  upon  the  charter  party 
or  for  the  demurrage  provided  for  therein,  but  on  this  legal  obliga- 
tion of  the  defendant  to  furnish  lighterage  to  any  vessel  under  like 
eircumstances,  and  its  failure  to  do  so  in  this  instance. 

The  exceptions  to  the  libel  are  sustained,  and  the  same  dismissed. 
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SUPREME   COURT   OF  NEVADA. 
Elder  v.  Frevert  et  al. 

FUed  December  20,  1884. 

Execution— Seizure  of  Property  Exempt  from  Execution.— An  execution  creditor 
under  whose  direction  a  levy  is  unlawfully  made  is  liable  and  may  be  sued  with  the  sheriff 
in  an  action  for  the  trespass.     In  such  case  both  are  wrongdoers. 

The  Same— Counter-claim — Measure  of  Damaobs.— In  an  action  against  a  judgment 
creditor  for  unlawfully  seizing  two  horses  and  a  wagon  of  the  debtor,  exempt  from  execution, 
the  defendant  tumnot  set  up,  as  a  counter-dcim,  the  judgment  imder  which  the  seizure  was 
made.  The  measure  of  damages  in  such  action  is  the  value  .of  the  use  of  the  team  and 
wagon  during  the  period  of  detention. 

Appeal  from  a  judgment  of  the  second  judicial  district  court, 
Ormsby  county,  entered  in  favor  of  the  plaintiff.  The  opinion 
states  the  facts. 

R.  M.  Clarke^  for  the  appellants. 
T.  Coffin^  for  the  respondent. 

Belknap,  J.  Elder  recovered  judgment  against  defendant  Wil- 
liams as  sheriff,  for  the  recovery  of  a  wason  and  two  horses  exempt 
from  execution,  together  with  damages  for  their  detention.  The 
cause  was  appealed  and  the  judgment  of  the  district  court  affirmed. 
Pending  the  appeal  Williams  retained  the  possession  of  the  prop- 
erty. The  present  action  was  brought  for  the  recovery  of  damages 
for  the  detention  during  the  period  of  time  intermediate  the  rendi- 
tion of  the  former  judgment  and  the  return  of  the  property. 

The  property  was  taken  and  held  by  defendant  WiUiams  at  the 
instance  of  Frevert,  Wagner  and  Boles,  under  process  of  attach- 
ment issued  in  actions  severally  commenced  by  them  against  Elder. 
Appellants  claim  that  this  action  will  not  lie  against  the  defendants 
other  than  Williams,  because  they  are  not  guilty  of  trespass  against 
the  property  of  plaintiff.  It  has  long  been  settled  that  an  execution 
creditor  unaer  whose  direction  a  levy  is  unlawfully  made  is  liable 
and  may  be  sued  with  the  sheriff  in  an  action  for  the  trespass.  In 
such  cases  both  are  wrongdoers:  Marsh  v;  Backus,  16  Barb.,  483; 
Allen  V.  CraiT,  10  Wend.,  349;  Acker  v.  Campbell,  23  Wend.,  371; 
Flewster  v.  Koyle,  1  Campb.,  187. 

In  the  actions  commenced  by  Frevert,  Wagner  and  Boles,  judg- 
ments were  recovered  against  Elder.  These  judgments  were  pleaded 
by  way  of  counter-claim  to  this  action.  The  defense  was  disallowed. 
One  of  appellants'  exceptions  involves  the  ruling  upon  this  point. 

The  statute  exempts  two  horses  and  their  wagon  for  the  purpose 
of  enabling  the  debtor  to  earn  a  living.  The  plaintiff  has  been  de- 
prived of  the  means  of  earning  a  living  by  the  use  of  his  team  by 
the  wrongful  detention  for  five  hundred  and  one  days.  If  the  judg- 
ment, recovered  for  this  detention  can  be  applied  to  the  payment  of 
the  debts  of  the  claimant,  the  benefits  intended  by  the  exemption 
laws  would  be  unavailing  to  the  debtor.  The  law  must  be  construed 
so  as  to  protect  him  in  the  possession  and  use  of  his  team,  as  well 
as*in  the  property  itself.    This  must  be  done  by  holding  the  judg- 
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ment  recovered   for  damages  for  the    conversion    not  subject  to 
connterclaim. 

At  the  trial  the  district  court  admitted  in  evidence,  the  judgment 
roll  and  statement  on  motion  for  new  trial  in  the  case  of  Elder  v. 
WilUams.  A  general  objection  was  made  to  the  introduction  of  this 
eTidence.  If  it  was  admissible  for  any  purpose  the  objection  is  in- 
effectual. Parol  evidence  was  first  introduced  for  the  purpose  of 
estublishing  the  interest  of  the  defendants  in  the  subject  matter  of 
the  litigation,  and  to  show  that  they  controlled  the  proceedings  of 
the  former  suit.  They  were  then  parties  to  the  litigation  within  the 
principle  that  they  were  concluded  by  the  former  judgment.  Among 
the  issues  determined  by  that  judgment  was  that  of  the  character  of 
the  property.  This  was  an  issue  in  the  present  case,  and  the  former 
jadgment  was  conclusive  evidence  upon  that  issue  and  admissible 
for  this  reason.  It  is  unnecessary  to  consider  the  admissibility  of 
(he  records  further,  because  the  other  facts  were  established  by 
other  testimony. 

It  is  urged  that  the  district  court  erred  in  allowing  the  value  of 
the  use  of  the  team  and  wagon  as  damages  during  the  period  of  de- 
tention. The  measure  of  damages  in  cases  of  tnis  nature  is  com- 
f  inflation  to  the  injured  party  for  the  loss  of  the  use  of  his  property. 
he  team  and  wagon  were  valuable  for  a  present  use. 
Interest  on  the  value  of  property  wrongfully  taken  ordinarily 
affords  an  indemnity  to  the  injured  party  for  the  detention  of  his 
property,  but  in  this  case  it  is  apparent  that  the  rule  would  not 
afford  compensation. 

The  damage  suffered  by  the  detention  was  the  value  of  the  use  of 
the  team  and  wagon,  and  the  court  was  correct  in  adopting  this 
measure  of  damages :  Allen  v.  Fox,  61  N.  Y.,  562;  Williams  v. 
Phelps,  16  Mo.,  80;  Crabtree  v.  Clapham,  67  Me.,  326. 

In  this  connection  it  is  said  that  since  the  judgment  in  Elder  v. 
Williams  was  fully  satisfied,  upon  the  fourteenth  day  of  April,  1882, 
by  the  return  of  the  property  and  the  payment  of  interest  to  that 
date  upon  the  damages  assessed,  the  plaintiff  has  been  compensated 
for  the  detention,  and  this  action  cannot  be  maintained. 

The  damages  assessed  in  that  case  for  the  detention  of  the  prop- 
erty were  for  the  period  of  time  between  the  seizure  and  the  trial. 
The  interest  paid  was  the  penalty  imposed  by  the  law  for  delay  in  the 
pajment  of  these  damages.  At  the  time  of  the  trial  of  the  former 
soitUie  law  could  not  presume,  nor  could  the  plaintiff  have  proven, 
tfaatthe  detention  would  have  continued.  The  detention  from  the 
time  of  the  trial  of  the  former  cause  was  a  new  trespass,  and  the 
damage  a  fresh  cause  of  action. 
Judgment  affirmed. 
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SUPREME  COURT  OF  OREGON. 
WiLHELM  V,  Woodcock  et  al. 

Filed  December  11, 1884. 

Deed  Absolute  in  Fork  when  a  Mortgage.— The  facts  showing  that  a  deed  afa«olnte  oi 
its  face  was  intended  as  a  mortgage,  must  be  clear  arid  decisive,  ko  as  to  satisfactorily  estab- 
lish the  intention  of  the  parties.  Tested  by  this  rule,  the  deed  under  consideration  held  not 
a  mortgage. 

The  Same — Agreement  to  Reconvey.— An  agreement  to  reconvey,  executed  by  a  grautee 
to  his  grantor,  at  the  time  of  conveyance,  is  nr^t  sufficient  to  render  a  deed  absolute  on  its 
face  a  mortgaf^e. 

Injunction  against  Execution  Sale— Judgment  against  Third  Person.— The  owner  of 
real  estate  may  enjoin  the  sale  thereof  under  a  judgment  against  a  third  party  who  has  been 
privy  to  the  title,  when  such  judgment  is  not  a  lien  or  charge  thereon,  and  such  owner  w  in 
no  way  liable  to  the  pajmient  thereof. 

Appeal  from  the  circuit  court  of  Benton  county.     The  opinioa 
states  the  facts. 

JU.  S.  Woodcock  and  B.  S.  StrahaUf  for  the  appellants. 
J,  B,  Bryson  and  Jno,  Burnett,  for  the  respondent. 

Thayer,  J.    This  appeal  is  from  a  decree  rendered  in  favor  of  the 
respondent  and  against  the  appellants,  enjoining  them  from  selling cer- 
tain  real  property  consisting  of  two  hundred  and  seventy-seven  acres  of 
land,  situated  in  the  county  of  Benton,  state  of  Oregon,  by  virtue  of 
an  execution  issued  out  of  the  said  circuit  court,  upon  a  judgment 
at  law  recovered  in  favor  of  the  appellant,  Woodcock,  against  one 
David  Huggins,  and  delivered  to  the  appellant  King,  sheriff  of  said 
county  of  Benton,  for  service.     It  appears  from  the  pleadings  in  the 
suit,  that  on  the  first  day  of  February,  1876,  said  Huggins  was  the 
owner  of  said  real  property,  having  tne  legal  title  in  fee  to  a  hundred 
and  forty  acres  thereof,  and  the  equitable  title  to  the  remainder,  the 
legal  title  thereof  being  in  one  Alexander  Lamb,  in  trust  for  Huggins; 
that  on  said  first  day  of  February,  1876,  said  David  Huggins  exe- 
cuted in  due  form  a  aeed  to  said  one  hundred  and  forty  acres  to  one 
John  Bickard.  and  at  the  same  time  the  said  Alexander  Lamb  executed 
a  deed  to  said  one  hundred  and  thirty-seven  acres  to  said  Bickard. 
That  said  deeds  were  absolute  in  terms,  and  each  contained  a  cov- 
enant of  warranty;  that  at  the  same  time  said  John  Bickard  execu- 
ted to  the  said  Huggins  an  agreement  under  seal  whereby  he  agreed 
to  sell  to  the  said  Huggins  the  two  parcels  of  said  real  property  for 
two  thousand  five  hundred  and  thirty-six  dollars  gold  coin ,  in  con* 
sideration  of  which  said  Huggins  agreed  to  pay  to  the  said  Bickard 
on  the  first  day  of  February,  1877,  said  sum  of  two  thousand  five 
hundred  and  thirty-six  dollars;  also  to  pay  all  state,  school  and 
county  taxes  or  assessments  of  whatsoever  nature  which  were  or 
might  become  due  on  the  said  premises,  and  which  said  agreement 
further  provided  that  in  case  said  Huggins  neglected  to  comply  with 
his  said  agreement,  the  said  Bickard  should  be  released  from  all  ob- 
ligations in  law  or  equity    to  convey  said  property,  and  that  said 
Huggins  should  forfeit  all  right  thereto,  and  that  said  Bickard,  on 
receiving  such  payment  as  provided  in  said  agreement,  would  exe- 
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cate  a  good  and  sufficient  deed  to  said  premises  in  fee  simple 
to  the  said  Huggins.  It  farther  appears  from  said  pleadings 
that  afterwards,  and  on  the  sixteenth  day  of  January,  1878, 
said  Bickard  and  his  wife  executed  a  deed  to  said  premises  to 
the  respondent,  Adam  Wilhelm,  and  that  said  Huggins  and  his 
wife  signed  and  sealed  the  same,  and  that  afterwards,  and 
on  the day  of  December,  1879,  said  respondent  Wilhelm  ex- 
ecuted a  deed  to  the  premises  to  one  Albert  Humphrey,  who  executed 
a  mortgage  thereon  to  said  respondent  for  the  sum  of  twelve  hun- 
dred and  fifty- three  dollars;  that  said  mortgage  was  subsequently 
foreclosed;  that  a  sale  of  said  premises  under  said  foreclosure  was 

had,  and  on  the day  of  February,  1882,  a  sheriffs  deed  to  the 

premises  was  executed  to  the  respondent;  that  on  the  fourteenth  day 
of  April,  1879,  the  appellant,  William  C.  Woodcock,  recovered,  in 
said  circuit  court,  a  judgment  against  the  said  David  Huggins  for 
the  sum  of  twelve  hundred  and  seventy-nine  dollars  and  ninety-six 
cents,  United  Htates  gold  coin,  with  certain  interest  which  had  ac- 
craed  upon  his  claim,  and  the  cost  of  action,  which  having  been 
docketed  in  the  office  of  the  clerk  of  said  court,  he  afterwards,  and 
on  the  twenty-fifth  day  of  October,  1882,  caused  an  execution  to  be 
issued  thereon,  and  upon  which  said  appellant,  Sol.  King,  as  such 
sheriff,  was  proceeding  to  sell  said  premises,  when  the  suit  herein 
was  commenced  to  restrain  such  sale.  The  appellants  claim  that  the 
transaction  between  said  Bickard  and  said  Huggins  in  regard  to  the 
execution  of  said  deed  by  Huggins,  and  the  deed  from  Lamb  to 
Bickard,  and  the  agreement  to  sell  the  premises  to  Huggins,  was  a 
mere  mortgage  of  said  property  to  secure  the  payment  of  money  due 
from  Huggins  to  Bickard,  and  that  the  deed  from  Bickard  and  wife 
4o  respondent,  in  which  Huggins  and  wife  joined,  by  an  understand- 
ing and  agreement  between  all  the  parties,  operated  only  as  a  sub- 
stitution of  respondent  in  place  of  the  said  Bickard,  and  constituted 
him  a  mortgagee  of  the  premises,  and  that  Huggins  still  remained 
the  mortgagor,  and  that  when  the  deed  was  executed  to  Humphrey 
by  a  like  understanding,  he  also  became  mortgagee  thereof,  Hug- 
gins thereby  becoming  mortgagor  to  him  until  the  foreclosure  of  the 
mortgage  executed  by  Humphrey  to  respondent  and  the  reposses- 
sion of  the  title  to  the  premises,  by  the  latter  under  the  foreclosure 
proceeding.  The  respondent,  on  the  contrary,  claims  that  the  trans- 
action between  Bickard  and  Huggins  in  reference  to  said  property 
vas,  as  the  deeds  import,  an  absolute  sale  by  the  former  to  the  lat- 
ter, and  an  agreement  to  re-sell  the  property  upon  the  terms  speci- 
fied in  said  agreement  under  seal  before  referred  to,  and  that  the 
second  deed  of  transfer  by  Bickard  to  the  respondent  Willhelm  and 
the  signing  and  sealing  of  the  same  by  Huggins  and  wife,  trans- 
ferred and  conveyed  to  respondent  the  complete  and  absolute  title 
to  the  premises.  A  question  has  arisen  in  t&e  outset  as  to  whether 
the  appellants,  if  the  transactions  were  in  fact  mortgages,  could 
properly  proceed  in  the  manner  attempted,  by  levy  and  sale  of  the 
premises,  under  the  execution  issued  upon  the  judgment  at  law. 
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The  appellants'  counsel  seemed  inclined  to  concede  upon  the 
argument  that  if  the  legal  title  to  the  premises  had  passed  out  of 
Huggins  by  virtue  of  the  several  deeds  so  executed  as  aforesaid,  he 
had  no  such  interest  remaining  as  could  be  reached  bj  the  execu- 
tion, but  he  insisted  that  if  said  deeds  were  intended  as  a  security 
for  a  debt,  no  matter  what  their  form  was,  the  legal  title  still  re- 
mained in  Huggins.     We  have  considered  that  question  tx)  some 
extent,  and  are  of  the  opinion  that  the  position  of  the  respondent's 
counsel  upon  it  is  a  very  strong  one,  more  particularly  under  our 
system  of  jurisprudence,  where  t&e  line  of  demarkation  between  law 
and  equity  is  more  strongly  defined  than  it  is  in  those  states  in 
which  the  distinction  between  a  mortgage  at  law  and  in  equity,  has 
been  wholly  obliterated.     But  from  the  view  we  have  taken  of  the 
case,  we  have  concluded  that  it  is  not  necessary  to  decide  the  ques- 
tion at  this  time.    In  the  case  of  Stephens  v.  Allen  et  al.,  decided 
at  the  October  term,  1883,  this  court,  following  a  great  number  of 
adjudicated  cases  upon  the  subject,  held  that  ''as  cases  of  this 
character  must  be  determined  upon  their  own  special  facts,  it  is 
admitted  that  these  facts  should  be  of  clear  and  decisive  import; 
they  should  lead  the  court  to  a  satisfactory  conclusion  as  to  what 
the  parties  intended  and  meant  by  their  contract,  so  that  it  may  be 
enforced  according  to  their  intent."    Applying  this  rule  to  the  facts 
and  circumstances  of  the  several  transactions  referred  to  above,  we 
are  unable  to  conclude  that  the  parties  meant  or  intended  by  their 
contracts  a  conveyance  as  a  security  for  the  payment  of  money  or 
for  the  performance  of  any  other  act.     The  transaction  between 
Bickard  and  HUggins,  so  far  as  shown  by  the  evidence,  was  a  pur- 
chase by  the  latter  from  the  former  of  his  crop  of  wheat,  and  in  pay- 
ment thereof,  he  conveyed  to  him  the  premises  in  question,     it  is* 
true  Bickard  executed  back  to  Huggins  a  coxitract  agreeing  to  resell' 
to  him  the  premises  as  before  mentioned,  but  that  circumstance 
alone  does  not  render  the  transaction  a  mortgage.     Standing  by 
itself,  it  is  not  inconsistent  with  a  sale  of  the  premises,  ana  an 
agreement  to  repurchase  them.     All  the  parties  to  the  transaction 
testify  that  such  was  the  intention,  and  there  are  no  circumstances 
calculated  to  impress  upon  it  a  different,  character  than  that  of  a 
conditional  sale  of  the  property.     A  person  has  a  right  to  buy  land 
in  satisfaction  of  a  precedent  debt,  or  for  a  consideration  then  paid, 
and  at  the  same  time  contract  to  reconvey  the  land  upon  the  pay- 
ment of  a  certain  sum.     Such  an  affair  may  or  may  not  be  a  mort- 
fage.     That  depends  upon  what  the  parties  intended:  See  sec.  260, 
ones  on  Mortgage.     If  the  amount  of  the  alleged  purchase  price  of 
the  premises  had  been  greatly  disproportionate  to  their  real  value, 
it  would  have  afforded  a  strong  circumstance  that  a  sale  was  not  in- 
tended, but  the  appellant's  counsel  makes  no  such  claim.     Nor  is  it 
proved  that  any  debt  arising  out  of  the  transaction  ever  existed  in 
favor  of  Bickard  against  Huggins.     Ho  credit  appears  to  have  been 
given  upon  the  sale  of  the  wheat,  and  the  affair  can,  consistently 
with  the  facts,  be  regarded  an  exchange  of  the  premises  for  the 
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wheat.  It  is  iame  that  Bickard  exacted  from  Huggins  at  the  time 
he  executed  to  him  the  said  agreement  under  seal  to  reconvey  said 
premises,  a  chattel  mortgage  upon  a  portion  of  the  wheat  to  be 
grown  thereon  as  a  security  for  the  payment  of  the  two  thousand 
fire  hundred  and  thirty-six  dollars  stipulated  in  said  contract  for 
reconveyance,  and  that  may  be  a  circumstance  tending  to  show  that 
the  parties  meant  that  the  conveyance  of  the  premises  should  only 
operate  as  a  mortgage,  but  in  view  of  the  positive  testimony  of  both 
Bickard  and  Huggins  that  a  sale  of  the  premises  from  the  latter  to 
the  former  was  intended,  and  the  inconclusiveness  of  the  circum- 
stances relied  on  to  establish  the  contrary  fact,  the  court  would 
have  great  difficulty,  even  as  between  these  parties,  in  deciding  that 
the  conveyance  was  only  a  mortgage.  If,  however,  the  court  could 
properly  hold  that  such  was  the  fact,  it  would  stiU  have  to  go  a  step 
lartner  and  hold  that  the  respondent,  who  purchased  from  Bickard 
and  received  from  him  an  absolute  deed  to  the  premises,  which  was 
also  signed,  sealed  and  acknowledged  by  Huggins  and  wife,  main-i 
tamed  the  same  relation  to  the  property. 

In  the  latter  case  there  is  only  slight  evidence  showing  that  Wil- 
helm  intended  any  thing  other  than  an  absolute  purchase  of  the 
premises.  Huggins  testified  in  effect  that  there  was  an  understand- 
ing between  him  and  Wilhelm,  that  he  was  to  have  a  chance  to  re- 
deem the  place,  and  pay  to  Wilhelm  the  money  he  paid  for  it,  and 
that  he  had  an  understanding  with  Humphrey  to  buy  the  place  of 
Mm,  and  when  asked  whether  there  was  not  an  obligation,  verbal  or 
written,  on  his  part  to  pay  to  Wilhelm  the  amount  of  money  which 
he  paid  to  Bickard  for  the  land  in  controversy;  answered:  ''That 
there  was  nothing  binding  that  he  knew  of.  *'  There  is  also,  testi- 
mony in  the  the  case  as  to  what  Huggins  had  said  to  William  C. 
Woodcock,  one  of  the  appellants,  and  also,  to  M.  S.  Woodcock,  one 
of  his  attorneys  in  the  suit,  regarding  the  transaction,  and  in  which 
he  admitted  that  the  arrangement  between  him  and  Wilhelm,  was, 
that  he  was  to  have  the  land  from  Wilhelm  whenever  he  paid  him 
back  the  money  that  he,  Wilhelm,  had  advanced  on  the  land,  and 
also,  to  what  Wilhelm  himself  said  to  them,  which  was  in  effect,  that 
he,  Wilhelm,  had  advanced  the  money  to  Bickard  for  Huggins.  The 
admissions  of  Huggins  were  unimiportant  farther  than  that  they 
tended  to  impeach  nis  testimony.  They  could  not  be  used  as  affirm- 
ative proof  to  establish  the  issue  on  the  part  of  appellants.  The 
admissions  of  Wilhelm  were  competent,  but  entitled  to  little  weight 
nnsapported  by  direct  proof  as  to  what  the  arrangement  was  be- 
tween him  and  Bickard,  or  of  facts  showing  that  a  mortgage  of  the 
property  was  intended  by  them.  Besides,  Wilhelm,  in  his  testimony, 
denies  them  outright.  We  think  the  evidence  insufficient  to  estab- 
lish, that  the  transaction  between  the  respondent  and  Bickard  was  ' 
a  mortgage  of  the  propertv  as  claimed  by  the  appellants,  or  that  Hug- 
^ns  had  any  interest,  legal  or  equitable  in  it.  The  appellants,  proceed- 
^g,  therefore,  to  subject  it  to  the  payment  of  the  judgment  in  favor  of 
the  appellant,  William  G.  Woodcock,  and  against  said  David  Huggins. 
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was  unauthorized.  The  appellants'  counsel  suggested  at  the  hear- 
ing a  doubt  as  to  whether  a  suit  upon  the  part  of  the  respondent  to 
enjoin  the  proceedings  upon  the  execution  was  maintainable.  We 
have  considered  that  question,  and  are  satisfied  that  the  owner  of 
real  property  has  a  right  to  restrain  the  sale  thereof  under  a  judgment 
i^inst  a  third  party  who  has  been  privy  to  the  title,  which  is  not  a 
lien  or  charge  thereon,  and  which  judgment  such  owner  is  in  no 
wise  liable  to  the  payment  of.  Such  a  proceeding  necessarily 
clouds  his  title,  creates  a  distrust  as  to  its  validity,  and  operates  to 
his  injury,  for  which  he  would  have  no  adequate  remedy  at  law.  The 
right  to  maintain  such  a  suit  has  been  frequently  recognized  by  this 
court,  and,  in  our  opinion,  is  maintainable  in  accordance  with  equi- 
table doctrine. 

The  judgment  appealed  from  is  therefore  affirmed,  and  the  usual 
decree  will  be  entered  in  accordance  with  the  course  and  practice  of 
this  court  in  such  cases. 


Hughes  v.  Oregon  Eailway  and  Navigation  Company. 

Filed  December  15, 1884, 

Contract  MADE  FOR  Benefit  OF  Another— Real  Party  in  Interest  i^at  Sue  on.— By 
the  statute  of  thi«  state,  a  party  for  whose  benefit  a  contract  is  made,  and  who  thereby 
becomes  the  real  party  in  interest,  may  sue  upon  it.  It  makes  no  difference  tiiat  the  contract 
is  under  seal. 

Joint  AND  Several  Bond— Parties  to  Action  on.— One  of  the  parties  to  a  joint  and 
several  indemnity  bond  may  maintain  an  action  for  the  damage  suffered  by  himself,  without 
joining  his  co-obiigers.  The  bond  on  which  this  action  was  brought  oonatrued,  and  hdd  to 
support  the  action* 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
connty,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Williams,  Durham  dk  Thompson^  for  the  appellant. 
C,  B.  Bellinger,  for  the  respondent. 

Waldo,  C.  J.  By  the  statute  of  this  state,  a  party  for  whose 
benefit  a  contract  is  made,  and  who  thereby  becomes  the  real  party 
in  interest,  may  sue  upon  it.  It  makes  no  difference  that  the  con- 
tract is  under  seal:  McDowell  v.  Law,  35  Wis.,  171. 

It  is  next  argued  on  the  part  of  the  respondent  that  the  contract 
is  joint,  whereas  the  appellant  has  brought  a  separate  action.  The 
following  citations  will  show  the  principle  on  which  this  point  is  to 
be  decided:  Washington,  J.,  in  Sawyer  v.  Steel,  4  Wasn.,  C.  C, 
228,  says:  ''The  rule  of  law  applicable  to  this  subject  is  laid  down 
in  Slingsby's  case,  5  Bep.,  19,  which  has  never  been  departed  from 
to  my  knowledge.  It  is  that  where  the  grantees  are  to  take  a 
joint  interest  m  the  thing  granted,  they  must  join  iu  the  action, 
although  the  covenant  is  made  with  them  severally,  and  the  reason 
assigned  is  that  a  man  cannot  by  his  covenant,  unless  in  respect  of 
several  interests,  make  it  first  joint  and  then  several;  but  if  the 
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iikteresis  are  seyeral,  then  the  coyenant  in  respect  thereof  may  be 
several." 

Metcalf  in  his  note  to  Bolls  y.  Yate,  Yely.,  177,  says:  ''Where 
the  legal  interest  of  two  or  more  coyenantees  is  joint,  the  action  of 
ooTenant  follows  the  nature  of  the  interest  eyen  thoagb  the  covenant 
is  joint  and  seyeral.  *  *  *  On  the  other  hand,  where  the 
mterest  of  two  or  more  coyenantees  is  seyeral,  though  the  coye- 
nant  be  joint,  each  of  them  may  bring  an  action  for  his  particular 
damage.-* 

Iq  Withers  y.  Barker,  3  B.  A  0.,  264,  the  case  in  substance  was 
this:  A.  coyenanted  with  B.  and  C.  that  certain  annuities,  payable, 
severally,  to  B.  and  G.  by  T.,  should  be  duly  paid,  and  in  case  T.  made 
default,  he  would,  as  often  as  default  was  made,  pay  to  B.  and  C.  the 
said  annuities  or  either  of  them.  T.  made  default  in  the  payment  to 
B.  B.  brought  bis  action  against  A.,  and  it  was  objected  that  the 
covenant  was  joint.  But  the  court  said:  ''Looking  only  to  the 
laoguage  of  the  ooyenant  in  this  case,  it  would  appear  to  be  a  joint 
covenant;  but  the  interest  of  the  covenantees  is  several,  each  of  them 
having  a  distinct  interest  in  the  covenant  payable  to  him.  The  in- 
terest, therefore,  being  several,  the  covenant  must  also  be  several :" 
See,*  also,  Appleton  v.  Bascom,  3  Met.^  172. 

So,  in  the  case  before  the  court,  as  B.,  H.  and  M.,  were  jointly  and 
aeveially  liable  on  the  Gaston  bond,  the  covenant  of  indemnity  will 
follow  the  bond,  and  be,  also,  joint  and  several.  Whether  it  was 
competent  for  the  parties  to  make  it  otherwise,  it  is  not  necessary 
to  inquire,  for  thev  have  not  done  so  in  such  positive  and  express 
tenns  as  to  exclude  this  construction  under  any  view  of  the  law. 
The  appellant  states  in  e£fect  that  he  was  severally  charged  on  the 
GastoD  bond,  and,  consequently,  a  separate  action  is  properly 
brought. 

It  IS  argued,  lastly,  that  the  appellant  cannot  recover  in  this  ac- 
tion because  it  is  expressly  provided  that  the  indemnity  should  be 
"  in  accordance  with  "  the  indemnity  provided  for  by  the  Gaston 
bond,  which  did  not  extend  to  the  freight  receipts;  that  the  words 
in  the  indemnity  clause,  ^'and  in  accordance  with,"  control  the 
vords  "  action,"  etc.,  preceding,  and  limit  the  recovery  to  actual 
liability  on  the  Gaston  bond. 

The  construction  is  otherwise.  The  signification  given  by  coun- 
sel for  respondent  to  the  words  ' '  and  in  accordance  with,  '* 
▼onld  imply  that  two  classes  of  actions  might  have  been  brought 
igainstB.,  H.  &  M.,  on  the  freight  receipts — one  in  accordance  with 
the  bond,  and  another,  not  in  accordance  with  it.  Now,  B.,  H.  <& 
M.  were  utter  strangers  to  the  freight  receipts  outside  of  the  Gaston 
bond.  They  were  liable  to  ''actions,  "etc.,  only  because  of  this 
bond.  It  would  have  been  meaningless  to  provide  for  indemnity 
against  the  freight  receipts,  but  for  the  bond.  Every  action  brought 
Against  them  on  the  freight  receipts,  must,  on  its  face,  purport  to  be 
brought  in  accordance  with  the  bond.  When  the  parties,  with  this 
hct  in  view,  stipulated  an  indemnity  against  all  actions,  etc.,  brought 
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in  accordance  with  the  bond,  the  material  import  of  such  language 
ivas  an  indemnity  against  all  actions  on  the  bond,  whether  well  or 
ill  founded.  Such  actions  would  profess  to  be  brought  in  accord- 
ance with  the  bond,  and  would,  in  fact,  be  brought  in  consequence 
of  the  bond,  which  may  be  taken  as  the  equivalent  expression.  This 
being  the  constitution,  the  appellant  brings  his  case  directly  within 
Newburgh  y.  Gallatain^  4.  Oow.,  340. 
Judgment  reversed. 


SUPREME  COURT  OF  UTAH. 
Ex  Pabte  Habris,  on  Habeas  Gobpus. 

Filed  December  26,  2884. 

Contempt  Before  Gband  Jury— Witness  Retusino  to  Answer— Investioation  of 
PoLTGAiiT  Charge.— In  the  investigation  of  a  case,  by  the  grand  juiy,  against  a  penon 
charged  with  having  committed  the  crime  of  polygamy,  a  femsde  witness  must  answer  a 
question  put  to  her  touching  her  own  marriage,  aiter  the  prior  marriage  of  the  accused  to  a 
person  other  than  the  witness  had  been  establisned.  If  the  witness  refuses  to  answer  she  is 
guilty  of  contempt,  and,  upon  the  same  being  brought  to  the  attention  of  the  court,  may  be 
punished  therefor  by  imprisonment. 

The  Same— Adjournment  of  Grand  Jury- Disoharoe  of  Witness.- A  witness  so  im- 
prisoned is  not  entitled  to  be  dischai^ed,  under  section  467  of  the  habecu  corpus  act,  upon 
the  adjournment  of  the  grand  jury,  it,  immediately  prior  to  such  adjournment,  she  was  given 
an  opportunity  to  purge  herself  of  the  contempt,  but  refused  so  to  do. 

The  Judgment  FOR  Such  Contempt  May  Impose  a  Fine,  and  Imprisonment  until  the 
further  order  of  the  court. 

Petition  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

S»  A,  Kenner,  Arthur.  Brown  and  S.  A.  MerriU^  for  the  petitioner. 
Zera  Snow,  for  the  United  States. 

• 

Twiss,  J.  This  is  an  application  on  the  part  of  Belle  Harris  to 
this  conrt  for  a  writ  of  habeas  corpus. 

The  plaintiff,  in  her  application,  alleges  that  she  is  illegally  re- 
strained and  imprisoned  by  the  United  States  marshal  for  this 
territory,  and  annexes  to  her  petition,  and  makes  part  thereof,  the 
order  or  judgment  of  the  conrt,  and  the  warrants  of  commitment, 
nnder  and  by  virtue  of  which  she  is  imprisoned,  from  which  it  appears 
that  the  applicant  was  a  witness  before  the  grand,  jury  and,  being  dnly 
sworn,  refnsed  to  answer  a  certain  question  put  to  her  by  the  grand 
jur^;  that  thereupon  the  grand  jury  made  a  report,  Terified  by  the 
affidavit  of  its  foreman,  of  the  fact  that  such  question  was  put,  and 
of  the  refusal  of  the  witness  to  answer  it;  and  of  other  relative 
facts.  The  report  shows,  among  other  things,  that  in  course  of  an 
investigation  of  a  case  against  a  person  charged  of  having  commit- 
ted the  crimff  of  polygamy,  and  of  being  married  to  the  witness. 
Belle  Harris,  as  his  second  wife,  and,  after  evidence  had  been  re- 
ceived and  heard  by  them,  establishing  that  such  person  so 
charged,  was  then  and  had  been  married  for  more  than  ten  years. 
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to  a  woman  other  than  to  the  witness,  Belle  Harris,  that  the  follow- 
ing question  was  pat  to  the  witness  by  the  grand  jury:  ''Were  yon 
6?er  married — ^if  so,  to  whom  were  you  married,  ana  when?";  that 
the  witness  refused  to  answer  the  question,  or  to  give  any  testimony 
thereon;  "that  the  only  reason  assigned  by  said  witness  for  such 
refusal  is  that  her  marriage  is  a  matter  of  *which  this  grand  jury 
has  00  concern,  and  that  such  question  is  improper;"  and  they  fur- 
ther say,  "that  it  is  necessary  tnat  such  investigation  of  such  mat- 
ter be  had,  and  respectfully  submit  to  the  court  if  such  question  be 
ODe  which  it  is  proper  to  be  asked  of  said  witness,  and,  if  so,  that 
this  honorable  court  will  take  such  steps  as  the  law  requires,  to 
compel  said  witness  to  answer  the  same." 

The  said  Belle  Harris  was  then  present  in  court.  The  record 
proceeds  as  follows:  ''And  thereupon  the  court  asked  said  Belle 
Harris  if  she  is  a  witness  in  attendance  before  said  grand  jury,  to 
which  she  answered,  yes.  The  court  then  read  to  her  from  said  re- 
port, the  question  therein  contained,  and  b^  the  grand  jury  put  to 
her,  as  follows:  'Were  you  ever  married — if  so,  to  whom  were  you 
married,  and  when?*  and  then  asked  her  if  that  question  was 
asked  of  her  by  the  grand  jury,  or  any  member  thereof,  while  she 
was  such  witness  before  the  grand  jury,  and  in  their  room,  to  which 

Snestion,  so  put  to  her  by  this  court,  she  replied,  yes;  and  the  court 
lien  asked  her  if  she,  as  such  witness,  still  refused  to  answer  the 
question,  to  which  she  replied,  yes.  Then  the  court  informed  her 
that  it  was  a  proper  question,  and  that  it  was  her  duty,  as  a  witness 
before  the  grand  jury,  to  answer  the  question,  and  asked  her  if  she 
could  answer  the  question,  and  if  she  would  go  into. the  grand  jury 
room  and  answer  it,  to  which  she  replied  that,  *  I  will  not  answer 
it/  ail  of  which  questions  by  the  court,  and  the  answers  thereto  by 
the  said  Belle  Harris,  were  in  open  court,  and  in  the  presence  of 
the  grand  jurjr.  • 

"Therefore,  it  satisfactorily  appearing  to  the  court  from  said  report 
and  the  replies  of  said  witness  in  answer  to  the  questions  of  the 
court  in  relation  to  said  report,  that  said  Belle  Harris  has  been  duly 
summoned  as  a  witness  to  appear  before  said  grand  jury,  and  has 
appeared,  and  that  said  question  was  asked  said  witness,  and  that 
she  refused  to  give  answer  thereto;  and  it  also  appearing  to  the 
court  from  the  answers  of  said  Belle  Harris  to  the  questions  put  to 
ber  by  the  court,  that  she  would  not  return  to  the  grand  jury  room 
uid  answer  the  question  theretofore  put  to  her  by  the  grand  jury, 
^  that  all  the  statement  of  facts  set  out  in  said  report  is  true,  and 
that  said  question  was  a  legal  and  proper  question  to  be  asked  of 
&ud  answered  by  her;  and  it  now  appearing  to  the  court  that  said 
Belle  Harris  can  answer  but  willfully  refuses  to  answer  said  ques- 
tion, without  lawful  reason  therefor,  it  is  ordered  and  adjudged  by 
the  court  that  said  Belle  Harris  by  reason  of  her  refusal  to  answer 
said  question,  and  also  by  reason  of  her  assertions  that  she  would 
^  eo  before  the  grand  jury  and  answer  said  question,  be  and  is 
l^reby  guilty  of  a  willful  contempt  of  court,  and  it  is  therefore 
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ordered  and  adjudged  that  said  Belle  Harris  pay  a  fine  of  twenty- 
five  dollars,  and  that  she  be  imprisoned  until  she  shall  appear  1)6- 
fore  the  said  grand  jury  and  answer  said  question,  or  until  farther 
order  of  this  court;  and  it  is  further  ordered  that  the  United  States 
marshal  forthwith  take  the  said  Belle  Harris  into-  his  custody, 
and  that  a  commitmeift  issue  herein  accordingly." 

A  commitment  in  compliance  with  the  order  and  judgment 'of  the 
court  was  duly  issued,  dated  May  10,  1883,  under  and  by  yirtaeof 
which  the  United  States  marshal  committed  the  witness  to  prison. 

On  the  fifteenth  day  of  May  the  grand  jury  appeared  before  the 
court,  and  by  the  foreman  thereof  made  oral  report  '^  that  they  bad 
disposed  of  all  the  business  that  had  been  brought  before  them, 
except  a  case  wherein  Belle  Harris  had  been  sammoned  as  a  wit- 
ness, and  that  by  reason  of  her  refusal  to  answer  a  question  pro- 
posed to  her  by  the  grand  jury,  the  case  was  not  further  investi- 
gated or  examined  by  the  grand  jury,  and  therefore  it  is  unfinished, 
and  that  he,  the  foreman,  asked  the  court  that  the  said  Belle  Harris 
be  brought  into  court  and  asked  again  by  the  court  the  same  ques- 
tion, to  wit:    'were  you  ever  married,  if  so,  to  whom  were  you 
married,  and  when,'  and  request  her  to  answer  it;  and  said  Belle 
Harris  being  called  into  court,  the  court  informed  her  that  it  was 
about  to  excuse  the  grand  jury  from  service  until  the  twenty-ninth 
day  of  August  next,  at  which  time  they  would  again  convene  for  thei 
transaction  of  such  business  as  might  properly  come  before  them, 
and  then  asked  her  if  she  would  go  into  the  room  with  the  grand 
jury,  and  before  them  answer  the  said  question  heretofore  put  to 
her  by  the  grand  jury;  whereupon  she  replied  to  the  court  that  sh^ 
would  not  answer  the  question.    Thereupon  the  court  ordered  thai 
she  continue  to  be  and  remain  in  the  custody  of  the  United  State^ 
marshid  under  the  commitment  heretofore  issued  herein,  and  it  i^ 
further-ordered  that  the  grand  jury  be  excused  until  the  twenty] 
ninth  day  of  August  next,  at  two  o  clock,  p.  3^. " 

The  evidence  of  the  first  marriage  being  established  as  a  fact  td 
the  satisfaction  of  the  jury,  this  question  was  competent  and  matej 
rial,  one  which,  under  the  rules  of  law  and  evidence,  the  witnesj 
was  required  to  answer:  Miles  v.  United  States,  103  U.  S.,31^ 
And  the  action  of  the  grand  jury  in  reporting  the  facts  to  the  courj 
verified  by  the  affidavit  of  their  foreman  was  eminently  proper 
which,  with  the  appearance  of  the  witness  at  the  time,  put  thj 
whole  matter  at  once  into  the  immediate  presence  and  scrutiny  p 
the  court.  The  reasons  given  by  the  witness  for  not  answering  thj 
question,  in  the  room  of  the  grand  jury,  were  puerile,  and  simplj 
an  attempt  to  make  an  excuse  for  refusing  to  answer;  and  bem{ 
without  excuse  she  was  in  contempt:  Ex  parte  Adams,  25  Miss^ 
883;  and  her  assertion  to  the  court  that  she  would  not  answer  th 
question  was  contempt  in  the  face  of  the  court,  which  the  oourt,  ii 
furtherance  of  the  public  welfare,  in  sustaining  its  own  dignity  il 
the  impartial  administration  of  law  and  justice,  was  required  n(| 
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only  to  notice  bat  to  punish :  The  People  ex  rd.  Haoklej  v.  Eel- 
ley,  24  N.  T.,  74;  Comp.  L.,  sees.  1,069-1,684. 

Without  such  power,  or  with  it  not  enforced,  courts,  in  the  admin- 
istration of  law,  are  failures.  The  power  of  courts  to  protect  them- 
selTes  from  insult,  to  enforce  their  authority,  to  repress  disorders, 
andtopunish  intentional  offenders,  is  inherent:  State  y.  Mathews, 
37  N.  H.,  450.  "Without  this  power  no  court  can  exist  and  be  of  any 
pablic  utility.  It  is  a  power  necessarily  implied  from  the  nature  of 
a  conrt  of  justice  as  being  "  necessary  to  the  exercise  of  all  others:" 
United  States  y.  Hudson  et  al.,  7  Cr.,  32. 

If  a  witness,  duly  summoned  before  a  grand  jury,  can,  with  im- 
punity, refuse  to  be  sworn,  or  to  answer  legally  competent  questions 
necessary  to  a  proper  inyestigation  of  the  case  before  them,  then  the 
indicting  of  persons  guilty  of  crimes  will  usually  depend  upon  the 
willingness  of  the  witness  to  state  the  facts  of  the  case,  and  the  law 
will  giye  but  little  security  to  life  or  property. 

It  is  claimed  by  the  counsel  for  the  petitioner,  that  under  section 
467  of  the  habeas  corpus  act,  that  the  imprisonment  of  the  petitioner 
is  illegal,  because  the  court  and  the  grand  jury  were  adjourned  from 
May  16th  to»  August  29th,  and  that  during  this  interyal  it  is  out  of 
the  power  of  the  witness  to  answer  the  question,  or  to  purge  herself 
of  contempt.  The  section  relied  upon  is  as  follows:  "When  the 
contempt  consists  in  the  omission  to  do  an  act  which  is  yet  in  the 
power  of  the  person  to  perform,  he  may  be  imprisoned  until  he  haye 
performed  it,  or  until  released  by  the  court,  and,  in  that  case,  the 
act  shall  be  specified  in  thi  warrant  of  commitment." 

The  record  shows  that  on  the  fifteenth  day  of  May,  upon  the  oral 
report  and  request  of  the  grand  jury,  the  court  ordered  the  witness. 
Belle  Harris,  to  be  brought  into  court,  where  she  was  told  by  the 
court  that  the  court  was  about  to  adjourn  to  the  twenty-ninth  day  of 
August,  and  that  it  was  about  to  excuse  the  grand  jury  until  that 
time,  and  then  asked  her  if  she  would  go  into  tne  room  of  the  grand 
jnry  and  answer  the  question  theretofore  put  to  her,  which  question 
the  court  then  repeated  to  her,  to  which  she  replied,  she  would  not 
answer  the  question. 

By  this  action  on  the  part  of  the  court  the  witness  was  fully  in- 
formed of  the  intention  of  the  court  to  adjourn  to,  and  to  excuse 
the  grand  jury  until  the  twenty-ninth  day  of  August,  and  ample  op- 
portunity waa  giyen  her  to  comply  with  the  direction  of  the  court, 
to  answer  the  question,  which  she  rejected,  choosing,  with  full  knowl- 
^ge  of  all  the  facts,  to  resist  the  law  and  remain  in  prison,  rather 
than  to  comply  with  the  law  and  answer  the  question.  At  this  time 
she  had,  so  to  speak,  the  key  to  her  prison  in  her  hand,  but  chose  to 
remain  in  criminal  disobedience  of  the  law,  in  contempt,  and  in  prison, 
rather  than  to  obey  the  law,  and  be  reatored  to  her  liberty.  Her 
statement  that  she  would  not  answer  the  question  was  in  defiance  of 
the  law  and  the  power  of  the  court;  and  the  statement  of  her  couu- 
sel  that,  pending  the  adjournment,  she  had  no  opportunity  to  answer 
the  question  and  purge  herself  of  contempt,  has  but  little  force  un- 
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accompanied  with  any  saggestion  from  them,  or  intimation  from 
herself  of  a  desire  or  a  willingness  to  answer.  After  an  imprison- 
ment of  five  days,  with  the  knowledge  that  the  court  and  grand  jary 
were  about  to  adjourn  until  the  twenty-ninth  of  August,  her  oppor- 
tunity of  answering  the  question,  and  her  assertion  that  she  would 
not  answer  it,  was  an  omission  to  perform  an  act  which  was  then  in 
her  power  to  perform,  and  a  refusal  to  perform  it  under  the  section 
relied  upon  by  counsel,  authorized  the  court  to  order  her  to  be  im- 

Erisoned  until  she  should  perform  it,  or  until  the  grand  jury  should 
e  discharged,  when  it  would  be  out  of  her  power  to  purge  herself 
of  the  contempt.  Should  she,  before  the.  setting  of  the  adjourned 
term  of  court,  communicate  to  the  judge  of  the  second  district  court 
a  desire  or  willingness  to  answer  the  question,  a  question  would  then 
arise,  which  this  court  is  not  called  upon  to  decide. 

It  is  claimed  that  the  judgment  and  warrant  of  the  court  were 
illegal,  uncertain  and  indefinite,  because  no  punishment  is  fixed  for 
a  failure  to  pay  the  fine  of  twenty- five  dollars,  and  also  adjudging 
her  to  be  imprisoned  until  the  further  order  of  the  court;  that  the 
court  had  no  authority  to  imprison  her  for  more  than  five  days. 

Section  471  of  the  habeas  corpus  act  provides,  in  •ases  of  con- 
tempt, that  punishment  shall  be  by  fine  or  imprisonment,  or  both, 
and  limits  the  fine  to  two  hundred  dollars,  and  the  imprisonment  to 
five  days,  except  as  provided  in  section  467,  which  authorized  the 
court  when  the  contempt  consists  in  the  omission  to  perfom  an  act 
in  the  power  of  the  person  to  perform,  to  imprison  such  person 
until  he  have  performed  it,  or  until  rele^ed  by  the  court. 

The  judgment  of  the  court  was,  in  our  opinion,  in  harmony  with 
the  provisions  of  both  sections,  and  did  not  exceed  the  power  of  the 
court.  The  counsel  on  both  sides  have  presented  this  case  in  their 
briefs  and  arguments,  as  one  solely  under  the  common  |and  territo- 
rial law,  and  therefore  we  have  made  no  examination  of  the  federal 
statutes,  but  have  confined  ourselves  to  the  law  under  which  it  is 
submitted,  and  express  no  opinion  as  to  what  the  effect  of  the 
United  States  statutes  would  be,  if  applied  to  the  facts  of  this  case. 

Let  the  petitioner  be  remanded  into  the  custody  of  the  United 
States  marshal. 
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SUPREME   COURT   OF  CALIFORNIA. 

No.  20,037. 

Ex  Paste  Finley. 

Department  One,     Filed  December  19i  1884 . 

FoBGiRT— Uttering  Forged  Instrumext— Intent.— The  crime  of  uttering  a  forged 
ioitrument,  under  section  470  of  the  Penal  Code,  includes  the  case  of  one  who  utters  a  writ- 
iag-^uch  as  can  be  the  subject  of  foivery — not  genuine,  but  purporting  to  be  genuine,  even 
tbofjgh  there  was  no  intent  to  defraud  when  the  writing  waa  fabricated. 

The  Same— FoRGpRT  of  Divorce  Decree— Information. — A  certified  copy  of*a  decree 
of  divorce,  with  the  court  seal  attached,  is  a  thing  capable  of  being  forged;  and  an  infonna- 
tion  for  utteriog  such  forged  instrument  need  not  allege  that  the  parties  recited  to  have 
been  divorced  ever  were  married. 

Application  for  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

C.  B,  Darwiuy  for  the  petitioner. 
J,  2>.  StiUivan,  contra. 

The  Goubt.  It  is  contended  by  petitioner  that  the  information 
charges  no  crime,  because  it  avers  no  intent  to  defraud  in  the  making 
of  the  writing  alleged  to  be  forged.  But,  if  this  omission  be  con- 
ceded, the  instrument  set  out  in  the  information  is  alleged  to  be  a 
forged  one,  and  petitioner  is  charged  with  uttering  it,  knowing  it  to 
be  forged  and  with  the  intent  to  defraud  George  Wager,  n.  the 
fdonious  intent  was  formed  after  the  writing  and  seal  were  simu- 
lated, the  o£fense  of  uttering  it  was  complete,  if  the  intent  existed 
when  it  was  uttered.  The  suggestion  is  that  it  is  no  offense  to  utter 
or  pass  a  writing  not  forged,  and  that  a  writing  is  not  to  be  treated 
as  forged  in  the  technical  sense,  unless  the  information  avers  that  it 
vas  niade  with  intent  to  defraud.  We  think,  however,  the  statute. 
Pen.  Code,  470,  provides  for  the  case  of  one  who  shall  utter  with 
intent  to  defraud,  a  writing — such  as  can  be  the  subject  of  forgery— 
not  genuine  but  purporting  to  be  genuine,  even  though  there  was 
no  intent  to  defraud  when  the  writing  was  fabricated. 

It  is  further  contended  that  a  copy  of  a  judgment,  certified  by  the 
clerk  and  tested  bv  the  seal  of  the  court,  is  not  a  forgeable  thing. 
The  writing  recited  in  the  information  purports  to  be  in  the  hand 
of  the  clerk,  and  to  have  attached  to  it  the  seal  of  the  court.  The 
charge  is  of  a  forgery  of  the  seal  and  handwriting  of  others,  and  the 
uttering  is  of  a  thing  which  may  be  forged. 

It  is  said,  moreover,  that  even  if  a  certified  copy  of  a  decree  of 
divorce,  with  court  seal  attached,  is  a  thing  capable  of  being  forged, 
it  is  not  a  thing  which  can  be  assumed  to  have  been  forged  or  ut- 
tered with  fraudulent  intent,  since  no  fraud  can  result  from  the 
passing  or  transfer  of  it,  unless  there  exist,  independent  of  the 
fo^ed  writing,  a  fact  which  must  be  alleged  and  proved,  to-wit :  The 
fact  that  the  persons  declared  by  the  decree  to  be  divorced  were 
ever  married.  It  is  claimed  the  case  is  one  of  a  class  in  which  it  is 
necessary  to  allege  the  fact  which  alone  shows  that  a  fraud  could 
We  been  committed  by  the  uttering  of  the  alleged  forged  writing; 

So.  H— 2. 
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that  there  is  no  inherent  quality  in  a  copy  of  a  decree  of  divorce 
which  makes  it  a  fraud  to  utter  a  forgery  of  it. 

Id  People  v.  Tomlinson  35  Cal.,  503,  relied  on  by  the  petitioner, 
the  contract  set  out  in  the  indictment,  was  void,  no  consideration 
beiug  expressed  and  no  mutuality  appearing.  The  court  declared  the 
rule  to  be  well  settled  that  no  case  is  made  if  the  indictment  merely 
sets  out  an  instrument,  a  nullity  on  its  face,  without  any  averment, 
that  it  can  be  made  to  act  injuriously  or  fraudulently,  by  reason  of 
matter  aliunde.  The  court  said  the  cases  cited  established  the  doc- 
trine * '  that,  to  constitute  forgery,  the  forged  instrument  mast  be 
one  which,  if  genuine  mai/,  injure  another. "  >i 

'*  The  indictment  must  show  that  the  instrument  in  question  can 
be  made  available  in  law  to  work  the  intended  fraud  or  injury:"   Id. 
This  langauge  read  with  the  context  is  not  to  the  effect  that  there 
must  be  an  averment  of  exti^insic  facts,  if  the  instrument  recited 
shows  on  its  face  that  it  might  be  the  means  of  fraud.     The  doctrine 
which  meets  our  approval  is  laid  down :  In  Commonwealth  v.  Hind, 
100  Mass.,  211:    **lf  the  fraudulent  churacter  of  the  forged   instru- 
ment is  not  manifest  on  its  face,  this  deficiency  should  be  supplied 
by  such  averments  as  to  extrinsic  matter  as  would  enable  the  court 
judicially  to  see  that  it  has  such  a  tendency."    The  rule   does  not 
require  that  the  indictment  or  information  shall  contain  an  express 
allegation  of  the  existence  of  every  fact,  the  existence  of  which  is 
assumed  in  the  forged  writing.     It  is  enough  if  the  writing  is  one 
which,  if  genuine,  "  might  apparently  be  of  legal  efficacy:"  Bishop's 
Criminal  Law,  vol.  2,  sec.  572.     Where  the  writing  is  declarative  of 
pecuniary  liability  the  act  may  be  forgery,  though  the  person  pur- 
porting to  become  liable  is  a  mere  fictitious  name:    Id.,  and  cases 
cited. 

In  the  case  at  bar,  it  is  not  necessary  to  hold  that  the  recitals  in  a 
decree  of  divorce  set  out  in  the  information  are  the  equivalent  of  an 
express  averment  that  the  parties  to  the  divorce  were  married.  We 
hold  that  the  marriage  need  not  be  averred.  The^  ma^  have  been 
married,  and  on  its  face  the  writing  shows  that  it  may  have  been 
used  to  consummate  a  fraud. 

The  petitioner  is  remanded. 


No.  9,109. 

SoHELL  V.  Simon  et  al. 

Departtnent  One.      Filed  December  20,  1884, 

Growin'o  orofs — Bbntino  on  shares— Purchase  of  lessor's  intsrkst. — ^Where  land 
is  rented  at  a  yearly  rental  of  one-fourth  of  what  was  grown  thereon,  a  purchaser  of  th( 
landlord's  interest  in  the  growing  crops  becomes  interested  therein  as  a  tenant  in  common  oj 
the  leasee.  After  notice  of  such  purcnase,  the  lessee  cannot,  by  delivering  to  his  lessor  sucli 
one-fourth,  relieve  himself  from  liability  therefor  to  the  purchaser.     , 
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Appeal  from  a  judgment  of  the  snperior  court  for  Merced  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiflf  a  new  trial.     The  opinion  states  the  facts. 

(/.  K,  Law  and  71  B.  Bond,  for  the  appellant. 

Bentidt  dc  WtggirUort  and  Frank  H,  Farrar,  for  the  respondents. 

Morrison,  J.  This  is  a  controversy  respecting  the  ownership  of 
a  quantity  of  wheat,  barley  and  hay,  the  product  of  certain  lands 
situate  in  the  county  of  Merced.  The  lands  are  described  in  the 
compiaiDt  as  the  west  half  of  the  southeast  quarter,  and  the  south- 
west quarter  of  section  eighteen,  and  the  fractional  northwest  quar- 
ter of  section  nineteen,  all  in  township  four  south,  of  range  lour- 
teeo  east,  of  Mount  Diablo  base  and  meridian.  The  plaintiff 
claimed  the  property  involved  in  the  action,  under  a  title  said  to 
have  been  derived  from  one  Frank  Larkin,  and  the  claim  of  de- 
fendants  thereto  rested  on  a  title  derived  from  one  Frank  H.  Lar- 
lin,  the  son  of  Frank  Larkin.  The  grain  was  threshed  by  one 
Wilson,  the  employee  of  the  defendants,  and  was  removed  from  the 
field  to  the  warehouse  of  the  defendants.  This  was  done  against 
the  protest  and  remonstrance  of  plaintiff,  and  the  only  question  for 
decision  relates  to  the  ownership  of  the  property.  The  findings  of 
ihe  court  are  all  in  favor  of  defendants,  and  if  they  are  supported 
by  the  evidence,  the  judgment  must  stand  affirmed. 

The  plaintiff,  to  make  out  his  title,  introduced  in  evidence  the 
papers  in  an  action  wherein  he  was  plaintiff  and  Frank  Larkin  de- 
fendant, in  which  an  attachment  was  issued  on  the  eleventh  day  of 
December,  1879,  and  levied  on  the  land  above  described,  together 
with  the  crops  growing  thereon,  on  the  twelfth  day  of  Decem- 
ber, 1879.  l?he  case  went  to  judgment  in  favor  of  the  plaintiff; 
and  by  virtue  of  an  execution  issued  thereon,  the  sheriff  of  the 
coaDty  sold  the  said  growing  crops  to  plaintiff  on  the  first  day  of 
June,  1880.  Plaintiff  also  introduced  in  evidence  a  mortgage  on 
the  ioregoing  described  land,  from  Frank  Larkin  to  one  Ferry,  and 
by  him.  Ferry,  assigned  to  plaintiff,  which  said  mortgage  was  re- 
corded on  the  seventeenth  day  of  December,  1876,  was  fore- 
closed, and  the  property  sold  under  such  foreclosure,  to  plaintiff, 
on  the  fourteenth  day  of  June,  1880.  Defendants,  to  prove  their 
title,  introduced  in  evidence  a  mortgage  from  Frank  H.  Larkin  to* 
three-fourths  of  the  crops,  etc.,  growing  on  the  land,  bearing  date 
January  31,  1880.  It  was  further  shown,  on  the  trial  of  the  case, 
that  the  lands  on  which  the  crops  were  raised  belonged  to  the 
father,  Frank  Larkin,  but  had  been  cultivated  for  two  or  three 
y^irs  by  the  son,  Frank  H.,  at  a  yearly  rental  of  one-fourth  of  what 
^^  grown  upon  the  land.  That  he,  Frank  H.,  was  in  possession  of 
the  growing  crops;  that  he  sold  them  to  the  defendants,  and  as- 
sisted them  in  removing  the  crops  from  the  field  to  the  possession 
of  the  defendants. 

By  the  purchase  of  the  Frank  Larkin  interest  in  thegro  wing  crops, 
vhicb,it]s  admitted,  was  an  interest  of  one-fourth,  the  plaintiff  be- 
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came  interested  in  the  property  as  a  tenant  in  oommon  with  Frank  H. 
Larkin.  All  the  parties  in  interest  had  notice  of  the  fact  of  the 
purchase,  and  it  is  no  answer  to  the  plaintiff's  claim,  to  say  that 
Frank  Larkin  took  this  one-fourth  interest,  which  previously  belonged 
to  him,  at  the  time  the  grain  was  threshed.  He  had  no  more  right 
to  take  any  of  the  grain  than  a  mere  stranger  or  trespasser  woald 
have  had,  and  there  is  no  reason  why  the  quantity  of  grain  taken  by 
him  should  be  charged  against  the  plaintiff 's  interest  in  the  crops. 
We  think  that  the  plaintiff  was  entitled  to  at  least  one-fourth  of  the 
crops  harvested  and  taken  possession  of  by  the  defendants,  and 
this,  too,  is  upon  the  assumption  that  the  arrangement  between  the 
father  and  son,  for  cultivating  the  land,  was  made  in  good  faith, 
and  not  with  intent  to  cheat  and  defraud  the  creditors  of  the  former. 

We  say  that  the  plaintiff  was  entitled  to  recover  one-fourth,  at 
least,  of  the  grain  harvested  by  the  defendants;  and  if  it  should  ap- 
pear from  the  evidence  that  the  one-fourth  taken  by  the  father,  was  so 
taken  with  the  knowledge  and  consent  of  Frank  H.  Larkin,  and 
also  with  the  knowledge  and  consent  of  the  defendants,  then  the 
plaintiff  is  entitled  to  one-third  of  the  three-fourths  taken  by  de- 
fendants. 

Motion  to  dismiss  appeal  denied. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

Boss,  J.,  and  Mybioe,  J.,  concurred. 


No.  8,819. 

Chapman  v.  Polaoe  et  al. 

Department  One,     Filed  December  20,  1884. 
Judgment  and  Obder  Affirmed  on  authority  of  Polack  ▼.  Grumee,  ante,  page  46. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiffs  a  new  trial. 

Oeorge  A.  Nourae,  for  the  appellants. 

James  F.  Stuart  and  McClupedt  Dwindle,  for  the  respondents. 

Boss,  J.  Mpst,  if  not  all,  of  the  questions  involved  in  this  appeal 
are  substantially  determined  by  the  cases  entitled  Chapman  v.  Po- 
lack, 58  Cal.,  553;  United  States  v.  Chapman,  5  Sawyer,  528  and 
Polack  V.  Gurnee,  No.  8,229,  ante,  page  4d,  just  decided. 

We  do  not  find  any  denial  of  the  averment  of  the  cross-complaiDt 
to  the  effect  that  the  Geyser  Springs  and  hotel  improvements  are 
located  on  the  N.  E.  ^  of  section  13.  It  was  therefore  an  admitted 
fact  in  the  case,  and  being  so,  there  was  no  impropriety  in  adding  to 
the  description  of  the  property  in  the  judgment  the  words,  *'  the  same 
being  known  as  the  *  Geyser  hotel  property. ' " 

Judgment  and  order  affirmed. 

MoKee,  J.,  and  MoKinstry,  J.,  concurred. 
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No.  10,955. 

People  v.  Gray. 

Department  One,    Filed  December  i2,  1884. 

The  Cbivk  or  EvBszzLEMEirr  or  Pqblio  Moxets  is  Ext&adiotablb  under  the  treaty  with 
Mexico  of  December  11,  1861. 

Embezzuvsnt— Evidsncs  or  Similar  Ofpensbs.— In  a  prosecution  for  embezzlement  of 
public  moneys,  evidence  of  similar  acts  of  embezzlement  is  admissible  for  the  purpose  of  show- 
ing a  ^wlty  knowledge  and  a  criminal  intent  on  the  part  of  the  accused.  The  court  should 
iMtnic;  the  jury  as  to  the  pnrpose  of  such  evidence,  if  so  requested  by  the  defense;  but  in  the 
sbeence  of  such  a  request,  a  fadure  to  so  instruct  is  not  ground  for  a  reversaL 

MoNSTB  Collected  bt  the  State  Board  op  Harbor  GouMiasioNERS  from  wharfage, 
toUi,  eta,  become  the  property  of  the  state  as  soon  as  collected. 

Embbolexbnt— Proof  or  auoont  or  Embezzlement. — On  a  trial  for  embezzlement  the 
proiecution  need  not  prove  that  the  exact  amount  as  laid  in  the  information  was  embezzled, 
mof  that  a  part  of  the  amount  charged  was  embezzled  is  sufficient  to  sustain  the  informa- 
tioD. 

RirUSAL  TO  GIVE  INSTRUCTIONS  WHICH  HAVE  ALREADY  BEEN  GiVEN  in  substauce  18  not 
«Tor. 

Appeal  from  a  judgment  of  the  superior  court  for  the  oitj  and 
comity  of  San  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant of  embezzlement,  and  from  an  order  denying  him  a  new 
trial.    The  opinion  states  the  facts. 

C.  B,  Darwin^  for  the  appellant. 
AUomey  General,  for  the  respondent. 

MoRBisoKy  C.  J.  The  defendant  was  accused  of  the  crime  of  em- 
beslement,  the  charge  contained  in  the  information  being  that 
*'8aid  John  S.  Gray,  on  the  eighth  day  of  December,  A.  D.  1882,  at 
said  city  and  county  of  San  Francisco,  state  of  California,  was  the 
duly  appointed,  qualified,  and  acting  secretary,  clerk  and  servant  of 
certain  state  officers  of  said  state  of  California,  to  wit,  of  the  board 
of  state  harbor  commissioners  (otherwise  known  and  designated  as  the 
state  board  of  harbor  commissioners)  then  and  there  duly  appointed, 
qualified  and  acting  as  such  board  aforesaid,  under  and  by  virtue 
of  the  laws  of  the  state  of  California,  and  by  virtue  of,  and  in  the 
coarse  of  his  said  employment,  as  such  secretary,  clerk  and  servant 
of  said  board  of  state  harbor  commissioners  aforesaid  (otherwise 
b)own  and  designated  as  the  state  board  of  harbor  commission- 
ers as  aforesaid)  there  came  into  and  was  in  the  control, 
care  and  possession  and  custody  of  him,  the  said  John  S. 
Gray,  certain  public  moneys,  to  wit,  the  sum  of  seven  hun- 
dred dollars  lawful  money  of  the  United  States,  and  then  and 
there  being  of  the  value  of  seven  hundred  dollars  in  lawful 
money  of  the  United  States,  and  then  and  there  being  of  the  per- 
sonal property  of  the  said  stieite  of  California  aforesaid,  which  said 
public  money  had,  on  said  day  last  aforesaid,  been  paid  into  the 
office  of  said  board,  and  received  by  said  John  8.  Gray,  for  and  on 
behalf  of  said  board  as  such  secretary  of  said  board,  as  aforesaid, 
tnd  after  the  said  public  moneys  as  aforesaid,  to  wit,  the  sum  of 
seven  hundred  dollars  as  aforesaid,  had  come  into  the  control,  care, 
custody  and  possession  of  him,  the  said  John  S.  Gray,  as  such  sec- 
retary, clerk  and  servant  of  the  board  of  state  harbor  commissioners 
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as  aforesaid,  to  wit,  at  said  city  and  county  of  San  Francisco,  state 
aforesaid,  on  said  eighth  day  of  December,  a.  d.  1882,  he,  the  said 
John  8.  Gray,  to  wit,  at  said  city  and  county  aforesaid,  and  on  said 
eighth  day  of  December  last  aforesaid,  did  then  and  there  fraudu- 
lently and  feloniously,  and  not  in  the  due  and  lawful  execution  of 
his  said  employment  and  trust  as  such  secretary,  clerk  and  servant 
of  said  board,  while  he,  the  said  John  S.  Gray,  so  as  aforesaid,  was 
the  secretary,  clerk  and  servant  of  said  board  of  state  harbor  com- 
missioners (otherwise  known  and  designated  as  the  state  board  of 
harbor  commissioners),  and  while  he,  said  John  S.  Gray,  had  the 
said  public  moneys  aforesaid  in  his  possession  and  under  his  con- 
trol, as  such  secretary,  clerk  and  seryant,  as  aforesaid,  conyert,  ap- 
propriate and  embezdie  the  said  public  moneys  to  his  own  use,  con- 
trary to  the  form  of  the  statute,"  etc. 

The  foregoing  information  was  duly  presented  and  filed  on  the 
seyenth  day  of  May,  1883.  A  plea  to  the  jurisdiction  was  filed  on 
the  twenty-third  of  the  following  June,  m  which  the  defendant 
ayerred  that  on  the  third  day  of  April,  1883,  he  was  a  resident  of  the 
city  of  Guaymas,  in  the  Eepublic  of  Mexico,  pursuing  his  ordinary 
business,  when  he  was  illegally  arrested  without  warrant  and  with- 
out having  been  accused  of  any  crime,  and  cast  into  prison,  where 
he  was  kept  until  the  seventeenth  of  the  same  month,  and  then, 
against  his  will,  and  without  authority  of  law,  was  brought  back  to 
the  United  States.  That  he  was  never  demanded  by  the  governor 
of  California  or  surrendered  by  the  governor  of  Sonora  on  an  ac- 
cusation charging  him  with  the  crime  of  embezzlement  contained  in 
the  information,  and  furthermore,  that  the  offense  charged  in  the 
information  is  not  an  extradictable  one  under  the  treaty  between 
the  United  States  and  Mexico. 

The  defendant  further  avers  (in  his  plea  to  the  jurisdiction  of  the 
court)  that  the  offense  charged  in  the  information  is  not  the  same, 
neither  in  fact  nor  in  law,  as  that  found  in  the  complaint  made  and 
filed '  before  the  committing  magistrate,  and  which  complaint  was 
transmitted  to  the  governor  of  this  state,  and  upon  which  the  re- 
quisition was  made;  wherefore,  and  for  other  reasons  stated,  the  de- 
fendant objected,  to  the  jurisdiction  of  the  court  and  entered  his 
protest  against  any  trial  therein. 

To  this  plea  the  people  replied  that  in  the  month  of  April,  1883, 
a  requisition  from  the  governor  of  this  state  was  addressed  to  the 
goyernor  of  the  state  of  Sonora,  Mexico,  under  and  in  pursuance  of 
a  treaty  between  the  United  States  and  the  Bepublic  of  Mexico, 
dated  December  11,  1861,  for  the  extradition  of  persons  charged 
with  crimes,  charging  John  S.  Gray,  the  defendant,  with  the  crime 
set  forth  in  the  information.  Tlie  replication  proceeds  to  set  out 
the  proceedings  in  detail,  showing  them  to  haye  been  in  accordance 
with  law,  and  which  culminated  in  the  surrender  of  the  alleged 
fugitive  from  justice,  by  the  authorities  of  Mexico  to  the  authorities 
of  the  state  of  California  for  trial.  The  case  was  assigned  to  depart- 
ment eleven,  Hon.  D.  J.  Toohy,  judge,  for  trial. 
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Uq  the  twenty-fifth  day  of  Jnly,  1883,  the  defendant  interposed  a 
plea  of  mot  guilty  to  the  information,  and  the  trial  of  the  case  was 
tbereapon  fixed  for  Angnst  twenty-seventh  following.  The  trial 
WAS  afterwards  postponed  until  the  twen^-fif th  day  of  Ootober, 
1833,  when  it  commenced.  Before  proceeding  therewith,  several 
preliminary  motions  were  made  on  behalf  of  the  defendant  in  the 
form  of  objections  to  the  jurisdiction,  a  motion  to  strike  out  the  in* 
formation,  a  motion  to  dismiss  the  defendant,  etc.,  all  of  which 
were  overruled  by  the  court.  We  are  of  the  opinion  that  the  pro- 
ceedings to  secure  the  return  of  the  prisoner  from  the  Bepublic  of 
Mexico,  were  in  conformity  to  law.  The  charge  against  him  was 
embezzlement  of  public  moneys  of  the  State  of  California,  and  the 
'  offense  of  embezzlement  of  public  moneys  is  extradictable  under 
the  treaty,  as  Article  III  of  the  treaty  between  the  United  States 
aod  the  Republic  of  Mexico,  bearing  date  December  11,  1861,  ex- 
pressly declares  that  the  crime  of  ' '  embezzlement  of  public  moneys '' 
13  eitradictable.  It  may  be  conceded,  as  is  stated  by  numerous  au- 
thorities, that  a  party  can  only  be  tried  for  an  offense  that  is  extra- 
dictable,  and  only  for  the  offense  for  which  he  is  extradicted :  see 
Blanford  v.  The  State,  10  Tex.  Ct.  App.,  627;  Spear's  Extradition, 
203,  204;  and  yet  we  think  the  plea  to  the  jurisdiction  was  properly 
overruled.  The  case  comes  within  the  provisions  of  the  treaty,  and 
the  offense,  embezzlement,  for  which  the  defendant  was  tried,  was  the 
offense  with  which  he  was  charged  and  the  same  for  which  he  waa 
eitradicted. 

The  prosecution  in  the  case  was  under  section  504  of  the  penal 
code.  The  point  is  made  that  the  case  does  not  come  within  the 
provisions  of  the  foregoing  section  of  the  code,  but  we  are  at  a  losa 
to  know  why  it  does  not.  The  money  was  received  by  the  defendant 
in  his  official  capacity  as  secretary  of  the  board  of  state  harbor  com- 
missioners; it  was  in  his  possession  and  under  his  control  by  virtue 
of  his  trust,  and  it  was  public  money  of  the  state  of  California.  All 
the  facts  constituting  the  offense,  and  bringing  it  clearly  within  sec* 
tion  504  of  the  code,  are  set  forth  in  the  information. 

On  the  trial  of  the  case  the  prosecution  was  allowed  to  prove, 
against  the  objections  of  the  defendant,  numerous  other  acts  of  em* 
Wzlement  committed  by  the  defendant,  in  addition  to  the  one 
charged  in  the  information,  and  this,  it  seems  to  us,  is  the  most 
formidable  objection  to  the  proceedings  taken  on  the  appeal.  It  is 
claimed  that  no  evidence  can  be  introduced  on  behalf  of  the  people 
respecting  any  other  crime  than  that  charged,  and,  as  a  general  rule, 
SQch  is  undoubtedly  so;  but  there  are  exceptions  to  this  general 
nile.  In  the  case  at  bar,  the  avowed  object  of  the  district  attorney 
in  mtroducing  evidence  of  other  acts  of  embezzlement  of  public 
moneys  by  the  defendant,  was  simply  to  prove  a  guilty  knowledge, 
and  a  criminal  intent  in  the  appropriation  of  the  seven  hundred  dol- 
^  described  in  the  informatien,  and  there  are  numerous  authori- 
ses holding  that  the  evidence  adnlitted  is  competent  for  that  pur* 
pose:  In  Wharton  on  Evidence,  sec.  46  et  seq.,  it  is  said  that  where 
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the  party's  guilty  knowledge  is  involved ,  acts  of  a  similar  nature  are 
admissible.     See  also  Boscoe's  Cr.  Ev.,  pp.  88,  89,  90. 

On  an  indictment  for  receiving  stolen  goods,  evidence   may  bo 
given  of  the  receipt  of  several  other  stolen  articles,  for  the  purpose 
of  proving  guilty  knowledge:   State  v.   Goetz,    33  Mo.,   89.    So, 
where  a  party  is  indicted  for  forgery  and  uttering  with  a   guiliy 
knowledge  a  forged  bill  of  exchange,  it  was  held  that  other   forged 
bills  found  on  the  prisoner  might  be  shown  in  evidence:    Spencer 
V.  Commonwealth,  2  Leigh. ,  751.     On  an  indictment  for  an  assault 
with  intent  to  commit  rape,  previous  assaults   on   the  prosecutrix, 
with  similar  intent,  are  competent  evidence :  Williams  v.  The  State, 
8  Humph.,  585.     So,  on  an  indictment  for  administering  sulphuric 
acid  with  intent  to  kill  horses,  administering  at  different  times  for 
a  like  purpose,  was  permitted  to  be  shown;  Rex  v.  Mogg,  4  0.  & 
P.,  364.     Where  a  person  is  indicted  for  maliciously  shooting,  Mr. 
Bussell  says  that  proof  may  be  given  that  the  prisoner  at  another 
time,  intentionally  shot  at  the  same  person:    On  Crimes,  vol.   2,  p. 
777.     ''Evidence  of  another  act  of  embezzlement  by  the  defendant 
during  the  same  week  in  which  that  charged  in  the  indictment  was 
alleged  to  have  been  committed,  was  competent  for  the  purpose  of 
proving  guilty  knowledge:"    Comm.  v.  Sheppard,  1  Allen,  681.    In 
oase  of  murder  by  poisoning,  evidence  of  previous  acts  of  poisoning 
is  admissible:  Bex  v.  Gearing,  18  L.  J.,  215;  .see,   also^    King  v. 
Wylie,  1  B.  &  P.,  92;  Beg.  v.  Bherdale,  2  C.  &  K.,  766.     For  the 
purpose  of  proving  guilty  knowledge,  evidence  is  admissible  that 
the  defendant  had  previously  passed  similar  counterfeit  coins,   al- 
though  indictments  therefor  are  pending:  Comm.  v.   Stearns,   10 
Met.,  256.     **  Although  facts  may  be  proved  not  connected  with  the 
transaction  constituting  the  crime  to   establish   guilty  knowledge, 
yet,  they  are  to  be  regarded  as  competent  because  they  tend  directly 
to  prove  an  essential  element  of  the  crime,  to-wit:  Guilty  knowledge 
of  a  given  fact."    Per  Church,  C.  J.,  in  Copperman  v.  the  State  of 
New  York,  55  N.  T.,  598.     **  Whenever  the  intent  or  guilty  knowl- 
edge of  a  party  is  a  material  ingredient  in  the  issue   of  a  case,  then 
collateral  facts,  that  is,  other  acts  and   declarations  of   a  similar 
character  tending  to  establish  such  intent  or  knowledge,  are  proper 
evidence:"  Frydam's  case,  31  Grattan,    872;   see  also,   Coleman  v. 
The  State,  58 "N.   T.,  655,  23   Ohio  St..   130.     Such  evidence    is 
deemed   admissible  whenever  it  is  necessary  to  establish   guilty 
knowledge. 

There  are  other  cases  to  which  reference  might  be  given,  but  the 
foregoing  will  suffice  to  show  that  there  are  exceptions  to  the  rule, 
which  confines  the  evidence  in  a  criminal  prosecution  to  the  precise 
case  on  trial;  and  the  ouly  question  here  is  whether  the  case  we  are 
considering  comes  within  the  exception. 

It  appears  that  there  was  a  clerk  and  several  deputies  connected 
with  the  office  of  the  secretary  of  harbor  commissioners,  and  if  but 
one  act  of  embezzlement  had  been  established  by  the  evidence  it 
would  have  been  at  least  a  plausible  defense  for  the  accused  to  have 
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made,  that  it  was  done  without  his  knowledge.  Bat  for  the  purpose 
of  fixing  a  guilty  knowledge  on  the  defendant,  beyond  the  ground  of 
cavil,  the  prosecution  showed  a  systematic  coarse  of  embezzlement 
in  the  office  extending  through  a  considerable  period  of  time  and 
inToIving  numerous  transactions  of  which  the  defendant  must  have 
been  cognizant.  To  state  the  matter  in  the  language  of  the  distiict 
attoniey,  the  evidence  was  admissible  for  the  purpose  of  '*  rebutting 
mj  idea  or  notion  of  mistake  or  accident.  In  other  words,  to  show 
by  other  similar  acts,  that  in  the  particular  act  complained  of 
there  existed  a  guilty  intent  to  appropriate  and  convert  the  people's 
money  to  defendant's  own  use." 

But  it  may  be  said  on  behalf  of  the  defense  that  the  court  should 
have  limited  by  proper  instructions  to  the  Jury,  the  purposes  for 
which  the  evidence  was  admitted,  and  the  only  purpose  for  which 
it  could  be  considered  by  them.  Doubtless  such  an  instruction 
would  have  been  proper,  but  it  was  not  asked  by  the  defendant. 
We  find  in  the  record  sixty-eight  instructions  or  requestb,  as  they 
are  called,  on  behalf  of  the  defense,  but  not  one  of  them  is  directed 
to  the  point  we  are  now  considering.  It  has  been  held  here  in  sev- 
eral cases  that  the  court  is  not  obliged  to  instruct  the  juryon  any 
point  of  law  in  the  case,  unless  it  is  requested  to  do  so.  '^  Where  a 
party  in  a  criminal  case  fails  to  ask  the  court  to  give  instructions  to 
the  jary  upon  a  particular  point,  he  cannot  complain  of  error  on  the 
part  of  the  court  in  not  giving  the  instructions:"  People  v.  Haun, 
44  Cal.,  96;  People  v.  Ah  Wee,  48  Id.,  236. 

In  consideration  of  what  has  been  said  we  are  of  opinion  that 
there  was  no  error  in  admitting  the  evidence  complained  of. 

The  foregoing  disposes  of  the  most  formidable  point  in  the  case; 
bat  there  are  two  or  more  other  errors  assigned,  which  we  will  now 
proceed  to  dispose  of. 

Considerable  is  said  in  the  appellant's  brief  about  the  ownership 
of  the  moneys  embezzled.  It  i^  claimed  that  they  did  not  become 
the  property  of  the  state  until  they  were  paid  into  the  treasury. 
The  moneys  were  collected  as  wharfage,  tolls,  etc.  The  wharves 
belonged  to  the  state  and  the  moneys  were  collected  for  the  use  of 
the  state  by  its  agent.  If  the  moneys  so  collected  did  not  belong  to 
tbe  state  it  would  be  a  problem  of  difiScult  solution  to  determine 
who  they  did  belong  to.  Certainly  the  state  board  of  harbor  com- 
i&issioners  had  no  right  to  such  moneys;  and  the  secretary  of  the 
board  had  no  title  whatever  to  the  same.  We  think  that  as  soon  as 
moneys  are  collected  by  an  ofiicer  of  the  state  for  the  use  and  benefit 
of  the  state,  the  moneys  so  collected  belong  to  the  state. 

Auother  point  made  on  appeal  is  that  the  precise  sum  of  seven 
hundred  dollars,  charged  in  the  information,  is  not  proved  to  have 
been  embezzled.  We  do  not  think  it  devolved  upon  the  prosecu- 
tion to  prove  the  exact  amount,  and  that  proof  of  the  embezzlement 
p(  only  a  part  of  the  amount  charged  was  sufiScient  to  support  the 
infonnation.  Section  1,131  of  the  penal  code  provides  that  '^upon 
atrial  for  larceny  or  embezzlement  of  money,  bank  notes,  certifi- 
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oates  of  stock  or  valuable  securities,  the  allegation  of  the  indict- 
ment or  information,  so  far  as  regards  the  description  of  the  prop* 
erty,  is  sustained,  if  the  offender  be  proved  to  have  embezzled  or 
stolen  any  money,  bank  notes,  certificates  of  stock  or  valuable  se- 
curity, although  the  particular  species  of  coin  or  other  money,  or 
the  number,  denomination  or  kind  of  bank  notes,  certificates  of 
stock  or  valuable  security,  be  not  proved."  The  evidence  in  the 
case  clearly  brought  it  within  the  foregoing  provision  of  the  code, 
and  was  sufficient . 

The  only  question  in  the  case,  which  remains  to  be  considered,  is 
in  connection  with  the  instructions  given  and  refused. 

The  general  charge  of  the  court  seems  to  contain  a  correct  expo- 
sition of  the  law;  and,  although  it  may  be  subject  to  some  hyper- 
critical objection,  we  think  it  is,  on  the  whole,  a  correct  statement 
of  the  law. 

We  have  already  said  that  the  defendant  moved  the  court  to  give 
sixty-eight  instructions  to  the  jary,  many  of  which  are  not  law, 
and  others  of  which  were  substantially  covered  by  the  charge  given. 
This  court  has  held  in  such  cases,  that  it  is  not  the  duty  of  tiie  trial 
court  to  state  the  law  more  than  once  to  the  jury,  and  if  the  in- 
structions asked  in  this  case  had  all  been  given,  we  think  the  jury 
would  have  had,  at  most,  a  confused  notion  of  the  law  of  the  case. 
The  court  seems  to  have  charged  the  jury  with  clearness,  and  in  suf- 
ficient detail.  The  charge  was  sufficient  to  acquaint  the  jury  with 
the  principles  of  law  applicable  to  the  case,  and  to  lead  them  to  a 
true  understanding  of  it. 

We  think  there  is  no  substantial  error  in  the  transcript. 

Judgment  and  order  affirmed. 

Boss,  J.;  and  MgEee,  J.,  concurred. 


No.   10,997. 

People  v.  Jones. 

DepcaimeiU  Two.    Filed  December  U,  1884. 
Appeal  held  without  merit,  and  jadgment  and  order  affirmed. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  UDon  a  verdict  convicting  the  de- 
fendant and  from  an  order  denying  him  a  new  trial. 

Wilson  dc  Perry,  for  the  appellant. 
Attorney  General,  for  the  respondent. 

The  Court.  There  is  no  merit  whatever  in  this  appeal,  and  the 
judgment  and  order  are  affirmed. 
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^o.  20,032. 

People  v.  Silyas. 

In  Sank.    FUed  December  26, 1884, 

A  YBDicr  GoNvicnNO  thb  Dbfindant  of  Mubder  in  thk  Fibst  Dbqbeb,  held,  war- 
nated  by  the  evidence. 

Appeal  from  a  jadgment  of  the  saperior  court  for  Los  Angeles 
oouniy,  entered  npon  a  verdict  convicting  the  defendant,  and  from  an 
order  denying  him  a  new  trial.    The  opinion  states  the  facts. 

Zed  T.  Carsofiy  for  the  appellant. 
Attorney  Gevieralf  for  the  respondent. 

MoRRiaoNy  G.  J.  The  district  attorney  filed  an  information  in  the 
BQperior  court  of  Los  Angeles  county  charging  the  defendant  with 
tlie  crime  of  murder,  alleged  to  have  been  committed  in  the  city  of 
Los  Angeles  on  the  morning  of  July  21, 1884.  The  facts  in  the  case 
are  clearly  established  by  the  evidence,  and  are  briefly  as  follows: 

James  McLityre,  the  party  killed,  and  a  friend  named  Hickey 
rere  passing  alon^  New  High  street  in  Los  Angeles,  when  they  saw 
the  defendant  sitting  in  a  chair  on  the  sidewalk  nearly  opposite  a 
aloon  kept  by  one  Olivier.  The  sidewalk  at  that  place  was  about 
seren  feet  wide,  and  the  man  was  sitting  between  two  and  three  feet 
irom  the  side  of  the  house,  occupying  very  nearly  the  middle  of  the 
valk.  As  the  deceased  and  Hickey  passed  the  defendant  between 
lum  and  the  house,  one  of  them  rubbed  against  him — struck  him 
vith  his  foot  on  the  leg,  and  knocked  his  hat  off,  as  the  defendant 
8aj8,  whereupon,  the  defendant  got  up  from  the  chair  upon  which 
be  was  sitting,  and  addressed  a  very  opprobrious  epithet  to  the  two 
men,  particularly  to  Hickey,  and  drawing  a  large  knife,  the  blade  of 
which  was  about  six  inches  in  length,  made  a  hostile  demonstra- 
tion with  it,  Hickey  being  the  particular  object  of  his  anger. 
Thereupon,  the  deceased  struck  at  the  defendant.  The  evidence 
does  not  show  clearly  whether  the  blow  reached  the  defendant  or 
not.  At  all  events,  it  was  a  blow  with  the  fist  simply,  and  did  not  do 
the  defendant  any  injury.  Thereupon,  the  defendant  attacked  the 
deceased  with  his  knife,  and  pursued  him  eighty  or  one  hundred 
'^t,  striking  at  him,  and  cutting  him  with  the  knife  until  the  de- 
ceased fell  upon  the  ground,  and  died  in  a  few  minutes.  The  savage 
iiature  of  the  attack  is  shown  by  the  character  of  the  wounds  in- 
dicted. The  physician  who  made  the  post  mortem  testified  as  fol- 
lovs:  ''The  external  examination  showed  five  wounds,  two  on  the 
%er8  of  the  riffht  hand'k)ne  on  the  back  of  one  finger  and  the 
other  on  the  under  side  of  the  next  finger;  these  two  lay  in  a  direct 
^6  with  each  other,  and  could  have  been  made  at  one  time  with  a 
loable-edged  knife.  They  were  small  wounds.  Another  wound 
^  m  the  left  groin,  one  inch  and  a  half  in  length,  and  out  of  this 
'-^  bowels  were  protruding  about  eight  or  ten  inches.  There  was 
another  wound  in  the  left  side,  about  an  inch  and  a  half  or  two 
^hes  from  the  left  nipple,  and  an  inch  long.  The  fifth  wound  was 
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on  the  same  side  jast  back  of  the  shoaljder  joint.  *  *  *  Both 
the  wound  in  the  sroin  and  the  one  in  the  side,  were  necessarily 
fatal,  and  ordinarily,  life  would  last  about  ten  or  fifteen  minutes  after 
the  infliction  of  such  wounds." 

No  weapon  of  any  kind  was  found  on  the  body  of  the  deceased, 
and  it  is  not  pretended  that  any  was  seen  by  any  of  the  witnesses— 
not  eyen  by  the  defendant.  The  case  is  one  of  a  felonious  attack 
by  the  defendant  upon  Hickey,  an  attempt  by  the  deceased,  howeyer, 
rash  and  inefficacious,  to  resist  such  an  attack,  and  then  a  most  fero- 
cious and  blood-thirsty  assault  on  deceased.  The  defendant  pursued 
his  unarmed  and  unresisting  victim  for  eighty  and  perhaps  one  hmi- 
dred  feet,  cutting  at  him  with  his  knife,  and  inflicting  on  him, 
wounds  from  which  he  died  in  a  few  minutes.  The  learned  counsel 
for  the  defendant  labors  to  show  that  the  crime  does  not  rise  higher 
than  the  degree  of  manslaughter;  but  the  jury  found  the  defendant 
guilty  of  murder  in  the  first  degree,  and  we  do  not  see  anything 
harsh  or  unreasonable  in  the  yerdict. 

The  charge  of  the  court  to  the  jury  is  remarkably  full,  clear  and 
correct.  With  the  law  as  laid  down  by  the  court,  the  defendant  had 
no  cause  of  complaint,  and  the  yerdict  of  the  jury  is  fully  justified; 
by  that  law  and  the  eyidence  giyen  in  the  case. 

Judgment  and  order  affirmed. 

Boss,  J.,  Mybick,  J.,  and  Thobnton,  J.,  concurred. 


No.  20,031. 

People  v.  Mabtinez. 

In  Bank,     Filed  December  t9.  1884, 

MuBDER— Voluntary  Statement  of  Prisoner— Evidence  of.— A  rolantazy  Btatemaii 
made  by  a  defendant  charged  with  murder,  before  the  coroner's  clerk,  is  admissihle  in  eiit 
deuce  against  him. 

The  Same— Degree  op  Gcilt— Malice— Province  of  Jury.—  In  a  prosecation  for  mur- 
der, it  is  the  province  of  the  jury,  under  proper  instructions  from  the  court,  to  determine  tlM 
degree  of  the  defendant's  ^uilt;  and  a  finding  that  the  killing  was  done  with  malice  afor» 
thought,  if  there  is  any  evidence  to  sustain  it,  will  not  be  disturbed. 

Appeal  from  a  judgment  of  the  superior  court  for  Los  Angeles 
county,  entered  upon  a  verdict  conyicting  the  defendant,  and  fron 
an  order  denying  him  a  new  trial.     The  opinion  states  the  facts. 

Zed,  T.  Carson,  for  the  appellant. 
Attorney  Oenercd,  for  the  respondent. 

MoBBisoN,  C.  J.  On  the  eleventh  day  of  August,  1884,  a  judg^ 
ment  of  conviction  was  entered  c^ainst  the  defendant  by  the  sui>erio] 
court  of  Los  Angeles  county.  The  charge  contained  in  the  infer 
mation  was  one  of  murder,  perpetrated  by  the  felonious  killing  wiit 
premeditation  and  malice  aforethought,  of  one  Gabriel  Chavez. 

The  appeal  is  from  the  judgment,  and  also  from  the  order  of  th< 
court  denying  defendant's  motion  for  a  new  trial. 
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In  the  evening  of  the  twentieth  day  of  June,  1884,  the  defendant 
and  the  deceased  were  seen  in  a  wagon  driven  bj  the  defendant,  and 
proceeding  from  the  city  of  Los  Angeles  in  the  direction  of  what  is 
called  the  '^  Yerdngo  Canon/'  the  place  of  residence  of  the  defend- 
ant The  defendant  was  driving,  and  as  the  witness  Mirandetti 
states,  "  was  looking  a  little  nnder  the  influence  of  liquor,  not  very 
mnch,  bat  you  can't  tell  sometimes.  *  *  *  The  deceased  wanted 
to  stop,  but  Martinez  wanted  to  go."  The  witness  Bosa  Bernero 
states  that  the  defendant  and  deceased  stopped  at  her  grocery  and 
liquor  store,  and  bought  four  or  five  dollars*  worth  of  groceries, 
which  were  paid  for  by  the  deceased.  Chavez  exhibited  a  small 
sum  of  money  while  there,  and  spoke  of  having  a  twenty-dollar  gold 

Siece.  The  witness  says  ' '  they  each  had  a  drink  in  my  place,  but 
id  not  look  as  if  they  had  been  drinking."  This  was  quite  late  in 
the  afternoon  or  earlv  in  the  evening,  between  five  and  six  o'clock. 
Charles  Gassen  testi^ed  that  he  paid  the  deceased  ten  dollars  in  sil- 
ver and  twenty  dollars  in  gold  about  four  o'clock,  P.  m.,  on  the  twen- 
tieth of  June,  at  the  freight  depot  about  a  quarter  of  a  mile  from  the 
residence  of  Mrs.  Bernero.  Frank  Oakley,  the  next  witness  called 
for  the  prosecution,  swore  out  a  warrant  for  the  arrest  of  the  defendant 
and  went  out  with  officer  Berry  to  make  the  arrest.  There  was  a 
lengthy  conversation  between  the  defendant  and  the  officer,  in  the 
course  of  which  ''the  defendant  appeared  to  be  very  nervous,  and 
he  denied  it,  until  at  last  we  got  near  the  place  where  the  murder 
had  been  committed,  when  %erry  said,  '  tney  heard  three  shots,' 
whereupon  the  prisoner  remarked,  '  that  is  impossible— there  wos 
but  one.  I  fired  only  one.'  Berry  then  asked,  *  Why  did  yon  kill 
him?*  and  the  defendant  answered  in  Spanish,  *por  quemi/aUo,' 
*  because  he  insulted  me. ' "  Defendant  further  sifted  to  officer  Berry 
"that  they  both  got  out  of  the  wagon,  then  they  had  a  row,  and  he 
(defendant)  shot  him."  That  is  the  only  reason  given  by  the  de- 
fendant for  shooting  the  deceased,  and  his  only  explanation  of  the 
aSiair.  The  last  named  witness  was  the  coroner's  clerk,  and  before 
him  the  following  written  statement  was  made  and  signed  by  the 
defendant  voluntarily,  without  any  threats  or  promises: 

"  I  live  at  the  Yerdngo  rancho.  I  work  where  I  have  got  a  piece 
of  land  rented.  I  rent  from  Theodora  Yerdugo.  I  was  here  in 
town  last  night  almost  to  six  o'clock.  From  here  I  went  to  the 
noicho.  I  went  with  Chavez.  Chavez  went  with  me  to  the  rancho. 
What  happened  was  that  I  killed  him  with  a  pistol.  I  fired  once.  He 
was  standing  on  the  ground  and  so  was  I.  I  shot  him  as  he  was 
standing  in  front  of  me.  Chavez  was  higher  up  on  the  hill  than  I 
when  I  shot  him.  We  were  both  on  the  left  hand  side  of  the  creek. 
Igot  the  pistol  in  my  house.     It  was  nnder  the  pillow  of  my  bed." 

To  the  introduction  of  this  statement  in  evidence  defendant  ob- 
jected, and,  the  objection  being  overruled,  exception  was  taken. 
This  is  the  only  exception  in  the  case.  In  the  case  of  People  v. 
Taylor,  9  Pac.  C  L.  J.,  4,  this  court  held  that  an  admission  made 
by  the  defendant  before  a  coroner's  jury,  was  admissible  in  evidence 
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against  him.  The  court  there  uses  the  following  language:  "The 
statement  having  been  voluntary,  the  evidence  was  admissible, 
whether  made  in  a  judicial  proceeding  or  any  other."  There  was  no 
error  in  admitting  in  evidence  the  statement  made  by  the  defendant 
in  this  case. 

Doctor  Nadeau,  the  physician  who  made  the  post  mortem  examin- 
ation on  the  body  of  Chavez,  says  that  the  ball  ranged  downward 
from  the  second  to  the  fifth  rib,  and  from  that  fact  the  prosecntion 
argues  that  defendant's  statement  that  ''Chavez  was  standing  higher 
upon  the  ground  than  himself  when  the  shot  was  fired  "  is  false. 
Defendant  denies  that  he  took  or  saw  any  money  on  the  person  of 
the  deceased,  although  it  is  shown  by  the  testimony  of  several  other 
witnesses  that  the  deceased  had  money  just  before  he  was  killed, 
and  that  none  was  found  on  the  body.  The  defendant  said  nothing 
about  the  killing  until  he  was  arrested,  and  manifested  much  indif- 
ference about  the  occurrence  when  interrogated  about  it.  The 
learned  counsel  for  the  defendant  says  in  his  brief: 

''It  is  true  that  the  deceased  came  to  his  death  at  the  time  and 
place  and  by  the  means  alleged  in  the  information,  but  we  will 
always  deny  that  the  killing  was  done  with  malice  aforethought.** 

That  argument  was  made,  we  have  no  doubt,  before  the  jury,  outdid 
not  prevail  there.  It  was  the  province  of  the  jury,  under  proper  in- 
structions from  the  court,  to  determine  the  degree  of  defendant's 
guilt;  and  as  was  remarked  in  the  case  of  People  v.  Baten,  63  Cal., 
425,  "It  is  said  that  to  constitute  murder  of  the  first  degree,  ex- 
press malice  must  be  proved;  that  it  must  be  proved  aZtunde,  and 
that  it  cannot  be  inferred  or  implied  alone  from  the  act  done,  or  the 
means  used  in  doing  it.  To  this  we  have  only  to  say  that  the  ques- 
tions as  to  malice  were  fairly  submitted  to  the  jury,  the  proper  tri- 
bunal to  pass  on  them,  and  that  they  were  submitted  with  appro- 
priate directions."  The  same  may  be  said  of  this  case.  No  fault 
whatever  is  found  with  the  instructions  of  the  court,  and  it  may  be 
remarked  that  the  law  of  the  case  was  fully  and  fairly  stated  by  the 
court  to  the  jury.  The  killing  was  admitted  by  the  defendant,  the 
evidence  shows  that  the  place. of  killing  was  a  secluded  one  and  the 
time  about  dark. 

The  judgment  and  order  are  affirmed. 

Mybice,  J.,  Shabpstein,  J.,  Thornton,  J.,  MoEinstbt,  J.,  and 
McKee,  J.,  concurred. 
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Na  Zi087. 

People  v.  Center  et  al. 

In  Bank,    Filed  December  SO,  1884, 

ks  Appeal  from  a  JuDoarENT  will  be  Dismissed  if  the  notice  of  appeal  was  served 
prior  to  the  entry  of  the  judgment 

New  TblUi— Notice  op  Intention,  When  Must  be  Served.— In  an  action  tried  by  the 
court,  where  no  notice  of  the  decision  was  ^veTk,  a  notice  of  intention  to  move  for  a  new  trial 
13  in  time,  although  the  same  is  not  given  within  tdn  days  after  the  decision. 

Settlement  of  Bill  of  Exceptions— Stipulation  for.— The  consent  of  all  the  parties 
interested  to  the  settlement  of  a  bill  of  exceptions  can  not  be  inferred  from  a  recital  of  the 
jiidge  that  the  same  was  agreed  to,  when  it  appears  that  such  settlement  was  made  upon  a 
stipulation  not  signed  by  all  the  attorneys  of  tne  parties  interested. 

A  Notice  of  Intention  to  Move  fob  a  New  Trial  Must  be  Served  upon  all  the  ad- 
verse parties. 

On  an  Appeal  fbom  an  Order  Denting  a  New  Trial  bt  Certain  Defendants,  the 
defendants  not  moving  should'be  served  with  notice  of  appeaL 

Appeal  from  a  judgment  of  the  twelfth  district  court,  entered  in 
favor  of  the  plaintiff,  and  from  an  order  denying  the  defendants  a 
new  trial.    The  opinion  states  the  facts. 

PhUip  G.  Gcdpin,  Stetson  dk  Houghton  and  Warren  Olney,  for  the 
appellants. 

Attorney  General  and  C.  B.  Greathoiise,  for  the  respondent. 

Thornton,  J.  This  action  was  brought  to  annul  a  patent  purport- 
ing to  have  been  issued  by  the  state  of  California  to  W.  F.  Mont- 
gomery and  others,  and  their  associates  and  assigns,  and  to  declare 
the  claims  of  defendants  invalid.  It  is  averred  in  the  complaint 
that  the  patent  was  issued  without  authority  of  law,  and  is  a  cloud 
on  the  title  of  the  state.  The  action  was  commenced  on  the  fourth 
of  December,  1875,  against  John  Center,  James  T.  Boyd,  W.  F. 
Montgomery,  F.  O.  Carter,  W.  Bryant,  F.  W.  Sampson,  and  fifty- 
seven  other  defendants,  the  latter  being  sued  by  fictitious  names. 
There  w^re  several  demurrers  to  the  complaint,  all  of  which  were 
overruled.  Answers  were  then  filed  by  defendants  Center,  Boyd, 
Bryant,  Carter  and  others,  by  which  issues  were  joined  on  most  of 
the  material  allegations  of  the  complaint.  These  answers  were  filed 
prior  to  March  20,  1878. 

Subsequent  to  the  commencement  of  the  action,  the  legislature  of 
this  state  passed  an  act  entitled  '^  An  act  to  provide  for  determining 
the  rights  of  parties  in  certain  swamp  and  overflowed  lands  in  Fresno 
and  Kern  counties,"  which  was  approved  on  the  day  last  named: 
see  stats,  of  1877-78,  p.  368;  the  preamble  to  which  is  as  follows: 

'*  Whereas,  the  legislature  of  the  state  of  California  by  three  acts, 
approved  respectively,  April  11,  1857,  April  10,  1862,  and  April  25, 
1863,  granted  to  W.  F.  Montgomery  and  others, ,  certain  lands  in 
what  was  then  the  counties  of  Fresno  and  Tulare,  upon  certain  con- 
ditions in  said  acts  named,  and  thereafter  and  on  the  eleventh  day 
of  November,  1867,  the  governor  and  the  register  of  the  state  land 
office,  claiming  to  act  under  said  statutes  or  some  of  them,  issued  a 
certain  document,  purporting  to  be  a  patent,  for  a  portion  of  said 
lands  to  the  grantees  in  sai4  acts  named;  and  whereas,  an  action 
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has  been  brought  by  the  attorney  general,  in  the  name  of  the  people 
of  this  state,  in  the  district  court  of  the  twelfth  judicial  district  of 
the  state  of  California,  in  and  fot  the  city  and  county  of  San  Fran- 
cisco, for  the  purpose  of  having  the  said  patent  adjudged  to  be  nail 
and  void,  which  said  action  is  numbered  nineteen  thousand  oae 
hundred  and  forty  upon  the  register  of  said  court;  and  whereas,  cer- 
tain persons  claim  that  they  have  le^al  or  equitable  interests  under 
the  grantees,  in  said  acts  of  the  legislature  mentioned,  which  thej 
have  purchased  in  good  faith,  and  that  since  the  said  document  or 
patent  was  issued,  the  said  last  named  persons  have  expended  large 
sums  of  money  in  reclaiming  and  improving  said  lands,  and  that 
they  have  paid  state  and  county  taxes  thereon  for  many  years,  and 
that  said  lands  are  substantially  reclaimed. " 
The  first  and  second  sections  of  the  foregoing  act  are  as  follows: 
''  Section  1.  All  persons  claiming  title,  legal  or  equitable,  under 
said  grantees,  in  the  said  acts  of  the  legislature  mentioned,  shall 
have  the  right,  within  sixty  days  after  the  passage  of  this  act,  to  ap- 

Eear  in  the  said  action  in  the  preamble  herein  mentioned,  and  to 
le  their  respective  answers  therein ,  which  shall  describe  the  said 
lands  so  claimed  by  them,  respectively,  and  each  of  said  persons 
shall  be  permitted,  upon  the  trial  of  said  action,  to  introduce  evi- 
dence for  the  purpose  of  showing  that  he  is  a  claimant,  under  the 
said  grantees,  in  the  acts  of  the  legislature  mentioned,  for  any  por- 
tion of  the  lands  described  in  the  said  patent,  and  has  paid  state  and 
county  taxes  thereon;  and  has,  also,  since  the  date  of  said  patent, 
to-wit,  November  11,  1867,  made  expenditures  for  the  reclamation 
of  the  same,  whether  in  connection  with  swamp  land  districts  or 
otherwise,  and  for  fencing  upon,  or  inclosing  the  same,  and  other 
improvements  and  expenaitures  upon  or  for  its  benefit,  a  sum  which, 
with  the  taxes  paid  thereon  by  himself  and  his  grantors,  shall  amount 
to  the  sum  of  one  dollar  per  acre  for  the  whole  of  the  land  so  claimed 
by  him." 

''Section  2.  Upon  proof  being  made  to  the  satisfao£ion of  the 
court  that  any  party  to  said  action  is  a  claimant,  under  the  grantees, 
in  said  acts  of  the  legislature  mentioned,  and  has  paid  state  and 
county  taxes  on  the  lands  claimed  by  him;  and  has,  also,  since  the 
said  eleventh  day  of  November,  1867,  made  expenditures  for  the 
reclamation  of  the  same,  whether  in  connection  with  swamp  land 
districts  or  otherwise,  and  for  fencing  upon  or  inclosing  the  same, 
and  other  improvements  and  expenditures  upon  or  for  its  benefit,  a 
sum  which,  with  the  taxes  paid  thereon  by  himself  and  his  grantors, 
shall  amount  to  the  sum  of  one  dollar  per  acre  for  the  whole  of  the 
land  so  claimed  by  him,  then  a  judgment  shall  be  rendered  in  said 
action  for  such  party  for  the  said  lands,  describing  them.  And, 
thereupon,  a  patent  shall  be  issued  by  the  governor  and  register  of 
the  state  land  office,  over  the  great  seal  of  the  state,  to  such  person 
for  his  said  lands,  and  the  title  of  the  state  of  California  to  said 
lands  shall  vest  in  the  said  person;  his  heirs  and  assigns,  as  of  the 
date  of  the  said  judgment." 


Sup.  Ot.  Oftl.]  People  v.  Centeb.  81 

Under  this  act  many  persons  appeared  in  this  case  and  filed  their 
aodwers  in  accordance  with  its  provisions. 

The  cause  was  tried  in  two  separate  and  distinct  portions.  It  was 
tried  first  on  issues  arising  on  the  pleadings  filed  prior  to  March  20, 
1878.  On  these  issues  findings  of  fact  and  conclusions  of  law  were 
made  and  filed  on  the  sixteenth  day  of  September,  1878. 

The  conclusions  of  law  were  that  plaintiff  was  entitled  to  the  relief 
prayed  for  in  the  complaint,  and  the  court  below  directed  that  judg- 
ment be  entered  accordingly,  with  costs  in  favor  of  plaintiff  and 
against  defendants. 

Judgment  was  accordingly  rendered  and  entered  on  the  second 
of  November,  1878. 

After  the  trial  of  the  first  issues,  the  issues  arising  on  the  pleadings 
filed  subsequently  to  the  twentieth  of  March,  1878,  were  tried,  and 
findings  of  fact  and  conclusions  of  law  on  such  issues  were  made 
and  filed  on  the  sixteenth  of  September,  1878,  and  judgment  was 
entered  on  the  same  on  the  eighth  day  of  November,  1878. 

The  notice  of  appeal  from  the  judgment  bears  date  the  seventeenth 
of  October,  187o,  and  was  served  on  that  day,  and  on  the 
eighteenth  and  nineteenth  days  of  same  month.  This  was  prior  to 
the  entry  of  the  judgment,  and  according  to  the  well-settled  rule  of 
this  court,  was  premature,  and  as  responaents  have  on  this  ground 
asked  the  dismissal  of  the  appeal  from  the  judgment  it  must  be  dis- 
missed: McLaughlin  v.  Doherty,  64  OaL,  519;  Thomas  v.  Anderson, 
55  Id.,  43. 

There  is  also  an  appeal  from  an  order  denying  a  new  trial.  And 
it  is  orged  that  this  appeal  must  also  be  dismissed  for  the  reason 
that  it  was  not  given  within  the  period  of  ten  days  allowed  by  law. 
The  decision  in  this  cause  was  filed  on  the  sixteenth  of  September, 
1875.  The  parties  aggrieved  (this  cause  having  been  tried  by  the 
court  without  a  jury)  had  ten  days  after  notice  to  them  of  the  de- 
cision of  the  court  to  give  notice  of  their  intention  to  move  for  a 
new  trial.  It  does  not  appear  here  that  any  notice  of  such  decision 
was  ever  given.  As  no  notice  of  the  decision  was  given,  we  think 
the  notice  of  intention  to  move  for  a  new  trial  was  in  time. 

It  appears  from  the  record  that  the  bill  of  exceptions  was  allowed 
^d  signed  by  the  judge  of  the  court  below  on  a  stipulation  signed 
hj  Jo.  BLamilton,  attorney  general,  and  Stewart  &  Greathouse,  at- 
torneys for  plaintiff,  and  r.  G.  Galpin,  attorney  for  certain  defend- 
ants, that  it  was  correct.  The  attorneys  for  the  other  defendants,  . 
of  which  there  were  several,  were  no  parties  to  this  stipulation.  It 
appears  that  the  bill  of  exceptions  agreed  to  as  above  stated  was 
piesented  to  the  jud^e  and  by  him  allowed  as  follows : 

*'  The  foregoing  bill  of  exceptions  having  been  agreed  to  by  the 
^pective  attorneys,  and  statement  is  correct.  Wm.  P.  Dainger- 
field,  district  judge." 

The  following  order  denying  a  motion  for  a  new  trial  which  seems 
to  have  been  attached  to  or  indorsed  on  the  bill  of  exceptions,  ap- 
pears in  the  transcript : 
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''  Title  of  court  and  cause.  .  Bill  of  exceptions." 

''Od  the  foregoing  bill  of  exceptions  and  statement,  which  have 
been  agreed  to  By  the  attorneys  in  the  cause,  the  motion  for  a  new 
trial  is  denied." 

It  is  contended  that  the  foregoing  recitals  by  judge  Daingerfield 
that  the  bill  of  exceptions  was  agreed  to,  shows  that  the  attorneys 
representing  all  the  parties  agreed  to  it.  In  this  we  cannot  concnr. 
In  the  allowance  of  the  bill  as  correct,  it  is  clear  that  the  statement 
made  by  the  judge  ' '  that  the  foregoing  bill  of  exceptions  having 
been  agreed  to  by  the 'respective  parties,"  he  refers  to  the  stipula- 
tion signed  as  above  stated.  He  merely  intended  to  state  that  it 
was  agreed  to  by  the  parties  whose  attorneys  signed  the  stipulation. 
It  would  be  a  very  forced  construction,  and  one  which  the  facts 
would  not  justify  to  hold  otherwise.  As  to  the  recital  in  the  order 
denying  the  motion  for  a  new  trial,  we  are  of  opinion  that  the  judge 
did  not  intend  to  say  more,  as  to  the  bill  of  exceptions,  than  he  had 
said  in  his  allowance  of  it;  that  he  intended  to  say  no  more  than  that 
it  had  been  agreed  to  by  the  plaintiff  and  the  defendants  whose  at- 
torneys signed  the  stipulation  above  referred  to. 

We  do  not  think  that  the  above  orders  signed  by  judge  Dainger- 
field, show  that  the  bill  of  exceptions  was  agreed  to  by  any  other 
than  the  parties  whose  attorneys  signed  the  stipulation. 

Nor  was  the  notice  of  motion  for  a  new  trial  served  on  all  the 
defendants.  The  only  admission  of  service  of  this  notice  was  by 
those  defendants  who  were  represented  by  Bobinson,  Olney  & 
Byrne,  and  there  were  many  other  defendants  not  represented  by 
them. 

There  is  no  statement  anywhere  in  the  record  that  any  defendant 
or  other  person  appeared  on  the  argument  of  the  motion  for  a  new 
trial.  As  will  be  seen  by  reference  to  the  order  denying  this  mo- 
tion, there  is  no  statement  that  it  was  argued  by  any  one. 

From  an  examination  of  the  record,  it  is  manifest  to  us  that  the 
defendants,  other  than  those  represented  by  Mr.  Galpin,  were  never 
heard  in  regard  to  the  preparation  or  settlement  of  the  bill  of  ex- 
ceptions or  statement,  and  that  sach  defendants  never  appeared  to 
argue  the  motion  or  were  heard  in  relation  to  it  at  all. 

The  notice  of  appeal  from  the  order  denying  the  motion  for  a  new 
trial,  was  only  served  on  the  defendants  represented  by  Bobinson, 
Olney  &  Byrne,  Stetson  &  Houp;hton,  C.  B.  Greathouse,  A.  L.  Hart 
and  James  B.  Townsend.  There  were  many  other  defendants,  and 
on  such  other  defendants  the  record  shows  no  service  of  this  notice. 
All  the  defendants  not  moving  should  have  been  served. 

But,  inasmuch  as  the  notice  of  intention  to  move  for  a  new  trial 
was  not  served  on  all  the  adverse  parties,  we  find  no  error  in  the 
order  denying  a  new  trial  and  it  must  be  affirmed. 

So  ordered. 

Myrick,  J.,  Sharpstein,  J.,  and  MoKinstry,  J.,  concurred. 
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MoE^EE,  J. ,  DissENTiNa.  I  disseot.  The  oentral  question  in  this  case 
is,  whether  judgment,  upon  which  a  motion  for  a  new  trial  was  made 
in  the  court  below,  and  from  which,  and  an  order  denying  the 
motion,  the  appeal  in  hand  has  been  taken,  is  a  final  judgment. 

The  judgment  was  entered  in  an  action  commenced  on  December 
4, 1875,  by  the  people  of  the  state  of  California  against  James  T. 
Boyd,  W/P.  Montgomery,  Joseph  Montgomery,  F.  O.  Garter,  W. 
Bryant,  F.  W.  Sampson,  and  more  than  sixty  other  defendants, 
who  were  sued  by  fictitious  names,  to  annul  a  patent  issued  Novem- 
b«  r  11,  1867,  by  the  govenor  of  the  state  of  California  to  W.  F. 
Montgomery,  Joseph  Montgomery,  A.  J.  Downer,  F.  W.  Sampson, 
and  their  associates  and  assigns,  for  about  eighhr-nine  thousand 
acres  of  swamp  and  overflowed  lands  in  Fresno  and  Kern  counties. 
The  patent  thus  assailed  purported  to  have  been  issued  under  the 
provisions  of  an  act  of  the  legislature  of  the  state  passed  April  1, 
1837,  entitled  * '  an  act  to  provide  for  the  construction  of  canals,  and 
for  draining  and  reclaiming  certain  swamp  and  overflowed  lands  in 
Talare  valley:"  Stats.  1857,  p.  192,  and  other  legislative  enactments 
amendatory  of  and  supplementary  thereto. 

To  the  complaint  m  the  action  certain  persons,  namely,  Boyd, 
Carter,  Bryant,  Center,  Lake,  Patterson  and  Shaw,  appeared  and 
demurred.  Their  respective  demurrers  were  overruled,  and  each  of 
them  had  filed  his  answer  to  the  complaint  before  March  20,  1878. 
At  that  date,  these  persons  constituted  the  only  parties  defendants 
to  the  action,  and  their  answers  raised  the  only  issues  to  be  tried. 

But  pending  the  action  in  that  condition,  the  legislature  on  March 
20, 1878,  passed  an  act  relating  to  the  action  entitled  ^*  an  act  to 
provide  for  determining  the  rights  of  parties  in  certain  swamp  lands 
in  Fresno  and  Kern  counties:'*  Stats.  1877-8,  p.  359;  which,  after 
citing  the  legislative  grant  of  the  lands  in  controversy  to  the  said 
Montgomery  and  others,  the  issuance  of  the  patent  thereon,  the 
pendency  of  the  action  to  obtain  a  decree  adjudging  the  patent  to 
be  null  and  void,  and  that  there  were  certain  persons  who  claimed 
to  be  purchasers  in  good  faith  of  portions  of  the  lands  covered  by 
said  patent,  upon  which  they  had  expended  large  sums  of  money  in 
reclaiming  and  improving,  and  had  paid  state  and  county  taxes 
thereon  for  many  years,  provided  as  follows: 

'*  Section  1.  Ail  persons  claiming  title,  legal  or  equitable  under 
said  grantees,  in  the  said  acts  of  the  legislature  mentioned,  shall 
have  the  right  within  sixty  days  after  the  passage  of  this  act,  to  ap- 
pear in  the  said  action  in  the  preamble  nerein  mentioned,  and  file 
their  respective  answers  therein,  which  shall  describe  the  said  lands 
BO  claimed  by  them,  respectively,  and  each  of  said  persons  shall  be 
permitted,  upon  the  trial  of  said  action,  to  introduce  evidence  for 
the  purpose  of  showing  that  he  is  a  claimant  under  the  said  grant- 
ees, in  the  acts  of  the  legislature  mentioned,  for  any  portion  of  the 
lands  described  in  the  said  patent,  and  has  paid  state  and  county 
taxes  thereon,  and  has  also,  since  the  date  of  said  patent,  to  wit, 
November  11,  1867,  made  expenditure  for  the  reclamation  of  the 
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same,  whether  in  connectiou  with  swamp  land  districts  or  other- 
wise, and  for  fencing  upon  or  inclosing  the  same,  and  other  im- 
provements and  expenditures  upon  or  K>r  its  benefit,  a  sum  which, 
with  the  taxes  paid  thereon  by  himself  and  his  grantors,  shall 
amount  to  the  sum  of  one  dollar  per  acre  for  the  whole  of  the  land 
so  claimed  bj  him. 

''Sec.  2.  Upon  proof  being  made  to  the  satisfaction  of  the  court 
that  any  party  to  said  action  is  a  claimant,  under  the  grantees, 
in  said  acts  of  the  legislature  mentioned,  and  has  paid  state  and 
county  taxes  on  the  lands  claimed  by  him;  and  has,  also,  since  the 
said  eleventh  day  of  November,  1867,  made  expenditures  for  the 
reclamation  of  the  same,  whether  in  connection  with  swamp  land 
districts  or  otherwise,  and  for  fencing  upon  or  inclosing  the  same, 
and  other  improvements  and  expenditures  upon  or  for  its  benefit,  a 
sum  which,  with  the  taxes  paid  thereon  by  himself  and  his  grantors, 
shall  amount  to  the  sum  of  one  dollar  per  acre  for  the  whole  of  the  said 
land  so  claimed  by  him,  then  a  judgment  shall  be  rendered  in  said 
action  for  such  party  for  the  said  lands,  describing  them.  And, 
thereupon,  a  patent  shall  be  issued  by  the  governor  and  register  of 
the  state  land  office,  over  the  great  seal  of  the  state,  to  such  person 
for  his  said  lands,  and  the  title  of  the  state  of  California  to  said 
lands  shall  vest  in  the  said  person,  his  heirs  and  assigns,  as  of  the 
date  of  the  said  judgment." 

Within  the  sixty  days  named  in  the  statute  a  number  of  persons 
who,  it  is  claimed,  are  parties  adverse  to  the  appellants,  appeared, 
by  the  attorneys  who  represent  them  in  resisting  this  appeal,  and 
filed  in  the  action  their  respective  pleadings,  as  claimants  under  the 
statute,  for  portions  of  the  lands  covered  by  the  patent  sought  to  be 
annulled.  In  that  condition  the  case  came  on  for  trial  on  August 
13,  1878,  and  was  tried  upon  the  issues  raised  by  the  answers  of  the 
original  defendants  to  the  action,  filed  before  March  20, 1878.  Those 
issues  involved  the  validity  of  the  patent  and  nothing  more.  After 
trial,  the  court  found  the  issues  in  favor  of  plaintiff,  decided  that 
neither  the  persons  named  in  the  patent,  nor  their  associates  and 
assigns,  had  complied  with  any  of  tne  conditions  of  the  legislative 
grant,  upon  which  the  alleged  patent  purported  to  have  been  issued, 
but  each  and  all  had  wholly  failed  to  comply,  in  consequence  of 
which  the  grant  had  become  forfeited,  and  the  document  in  contro- 
versy was  and  is  null  and  void.  Judgment  was  accordingly  made 
and  given  on  September  17,  1878,  revoking,  annulling  and  setting 
aside  the  patent,  declaring  that  the  said  defendmUs  have  not,  nor  has 
any  of  them,  any  right,  title,  or  interest,  in  or  to  the  land  described 
in  the  complaint,  or  any  part  of  said  land;  and  that  plaintiff  have 
judgment  agahist  them  for  costs. 

Thirty  days  after  this  decision,  namely,  on  October  17, 1878,  defend- 
ants, against  whom  it  was  rendered,  appealed  from  the  judgment  ren- 
dered upon  it,  and  twelve  days  after  taking  their  appeal,  namely,  on 
October  29, 1878,  they  also  served  upon  one  of  the  plaintiff's  counsel  a 
copy  of  a  notice  of  intention  to  move  for  a  new  trial,  and,  on  the 
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same  day,  served  a  like  copy  upon  the  attorneys  of  some  of  those 
persons  who  came  in,  after  March  20,  1878,  as  claimants  of  portions 
of  the  land  ander  the  provisions  of  the  statnte  of  that  date.  Those 
uDon  whom  the  notice  was  served  admitted  service — counsel  for  the 
plaintiff  in  the  action  unqualifiedly,  and  the  attorneys  for  others, 
**  without  waiving  any  rights  which  may  have  accrued  by  delay  in 
giving  notice."  Thereafter,  those  who  reserved  their  right  to  object 
to  the  notice  had  nothing  to  do  with  the  motion  for  a  new  trial ; 
neither  a  bill  of  exceptions  nor  statement  was  served  upon  them,  nor 
did  they  appear  to  the  motion.  But  they  now  contend,  that  the 
judgment  appealed  from  was  merely  interlocutory  and  not  final. 

There  is  nothing  interlocutory  in  the  judgment.  After  the  decis- 
ion oinceling  the  patent,  there  remained,  in  connection  with  it, 
nothing  more  for  the  court  to  ascertain  and  determine.  Judgment 
necessarily  followed  the  decision,  and,  when  rendered,  nothing  was 
left  open  for  future  adjudication  to  give  it  completeness;  it  was  a 
res  compleia,  which  disposed  of  the  entire  subject  of  litigation,  and, 
finally  and  forever,  settled  and  determined  rights  claimed  under  it. 
No  other  judgment  upon  that  matter  had  to  be  entered;  none  other 
ever  was,  or  was  to  be,  entered;  and,  as  was  said  by  Taney,  C.  J., 
of  a  decree  which  ordered  a  defendant  to  bring  a  sum  of  money 
into  court,  within  a  limited  time,  and  in  case  of  failure  or  default, 
a  particular  measure  would  be  taken  to  enforce  obedience,  "the 
decree  is  final.  It  is  decisive  of  the  case  made  upon  record;  it  is 
positive  and  not  alternative;  it  leaves  no  question  of  right  open  for 
mtnre  adjudication:"    Canal  Co.  v.  Beers,  1  Black,  54. 

''A  decree  is  final  when  all  the  circumstances  and  facts  material  and 
necessary  to  a  complete  explanation  of  the  matters  in  litigation  are 
brouffht  before  the  court,  and  so  fully  and  6learly  ascertained  by 
the  pleadings  on  both  sides,  that  the  court  is  enabled,  from  them, 
to  collect  the  respective  merits  of  the  parties  litigant,  and  upon  full 
consideration  of  the  case  made  out  ana  relied  upon  by  each,  deter- 
mines between  them,  according  to  equity  and  good  conscience :" 
Travis  V.  Waters,  12  Johns.,  508.  "A  decree,"  says  Chancellor 
Walworth,  ''which  finally  decides  and  disposes  of  the  whole  merits 
of  the  cause,  and  reserves  no  further  <juestion  or  directions  for  the 
fntare  judgment  of  the  court,  so  that  it  will  be  necessary  to  bring 
the  cause  before  the  court  for  its  further  decision,  is  a  final  decree:" 
Hills  V.  Hoag,  7  Paige,  18;  see  also  Clark  v.  Denman,  46  Cal.,  268; 
Hill  V.  Sherwood,  Said.,  474;  Belt  v.  Davis,  Id.,  134. 

And,  as  the  rights  claimed  under  the  patent  were  absolutely  and 
finally  determined  by  the  judgment,  so,  upon  its  rendition,  the 
rights  which  other  persons  claimed  in  the  property  affected  by  it 
spmng  into  existence  and  enforceability  under  tne  statute  of  1878. 
Until  the  rendition  of  the  judgment  those  rights  had  no  enforceable 
^listenee.  If  the  patent  had  not  been  cancelled  the  state  could 
have  conferred  no  rights  in  the  property  covered  by  it,  because 
^liile  it  existed  it  vested  the  property  in  the  patentees,  and  of  it 
^hey  could  not  have  been  divested  by  a  mere  act  of  the  legislature. 
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The  only  dives titive  fact  was  the  jadgment;  and  as  thai  was  finally 
determinative  of  rights  claimed  under  the  patent  which  the  judg- 
ment cancelled,  ft  was  final  in  the  sense  that  those  against  whom  it 
was  rendered  had  the  legal  ri^ht  to  have  it  reviewed. 

Now  a  final  judgment  is  reviewable  upon  the  jadgmeot  roll,  made 
in  the  action  in  which  it  was  entered,  on  an  appeal  taken  within  one 
year  after  its  entry,  or  upon  the  record  prescribed  by  sections  661, 
952,  0.  C.  P.,  on  an  appeal  from  an  oraer  denying  a  motion  for  a 
new  trial. 

It  is  said  there  is  no  judgment  roll  and  no  record  upon  which  the 
judgment  or  order  is  reviewable.  But  in  the  transcript  before  as, 
we  find  all  the  papers  necessary  to  constitute  such  a  record.  The 
transcript  contains  copies  of  the  pleadings  by  the  parties  to  the 
original  action  in  which  the  judgment  was  rendered,  copies  of  the 
orders  made  on  demurrers  to  the  complaint,  copies  of  the  findings 
made  and  decree  rendered,  and  of  the  notice  of  appeal;  and  these 
constitute  the  judgment  roll  as  prescribed  by  sections  670  and  950, 
code  of  civil  procedure.  It  also  contains  the  bill  of  exceptions  or 
statement  used  on  the  hearing  of  the  motion  for  a  hew  trial,  a  copy 
of  the  order  appealed  from  denying  the  motion,  and  the  notice  of 
appeal,  and  these,  with  the  judgment  roll,  constituted  the  record  to 
be  used  on  appeal  from  the  order:  Sections 661,  952,  Id.  No  other 
documents  were  necessary  to  constitute  the  record;  and  this  court 
cannot  go  outside  of  it  or  examine  documents  sent  up  with  it  which 
do  not  legally  belong  to  it. 

The  several  answers  of  other  persons  filed  for  the  purpose  of  ob- 
taining patents  from  the  state  for  the  tracts  of  lands,  as  portions  of 
the  land  affected  by  the  judgment  appealed  from,  and  the  findings 
and  judgments  upon  them  were,  therefore,  no  part  of  the  record  on 
appeal.  Those  answers  were  made  and  filed  under  the  provisions 
of  the  statute  of  1878,  which  conferred  upon  the  persons,  for  whose 
benefit  the  statute  was  passed,  the  right  to  sue  the  state  for  recov- 
ery of  the  respective  tracts  of  land  of  which  they  were  in  possession, 
claiming  under  any  of  the  grantees  in  the  patent,  which  had  been 
cancelled  by  the  judgment.  Each  answer,  therefore,  contained  a 
cause  of  action  against  the  state,  for  the  land  described  in  the  an- 
swer; upon  obtaining  judgment  for  which  the  person  in  whose  favor 
it  was  rendered,  became  entitled  to  obtain  from  the  state  a  patent 
for  the  land  recovered. 

That  cause  of  action  did  not  arise  oat  of  the  transaction  between 
the  state  and  the  original  patentees;  nor  was  it  connected  with  the 
patent.  It  was  a  cause  of  action  arising  out  of  the  statute  which 
conferred  rights  which  were  to  be  enforced  against  the  state,  in  the 
mode  provided  by  the  statute.  Those  rights  were  independent  of 
the  patent,  and  contingent  upon  its  oanoeUation. 

The  persons  upon  whom  tne  state  conferred  the  rights  were  not 
required  by  their  pleadings  to  controvert  the  allegations  of  the  com- 
plaint in  the  action  to  annul  the  patent,  and  they  did  not;  nor  did 
their  answers  contain  any  new  matter  constituting  a  defense  ot 
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cotmter-olaim  to  the  plaintiff's  cause  of  action;  their  answers  were, 
therefore,  not  made  or  filed  with  reference  to  the  plaintiff's  cause  of 
actioD,  or  nnfder  the  provisions  of  sections  437-8  and  442,  C.  0.  P. ; 
they  were  made  and  filed  exclusively  under  the  provisions  of  the 
statnte  of  1878;  and,  when  filed,  they  constituted  a  statutory  pro- 
ceeding connected,  it  is  true,  with  the  case  in  which  the  judgment 
appealed  from  had  been  rendered;  but  as  independent  of  it  as 
though  they  had  been  original  actions  commenced,  in  the  first 
instance,  against  the  state  by  its  permission.  As  a  statutory  pro- 
cedure it  cannot  be  considered  the  ecjuivalent  of  the  procedure 
between  individuals,  regulated  by  sections  437-8  and  442,  supra. 
It  is  a  procedure  sui  generis,  and  partakes  of  the  form  prescribed 
by  the  statute  as  the  source  of  the  rights  to  be  enforced  by  it. 

As  purely  statutory  pleadings,  the  answers  raised  statutory  issues 
between  the  persons  who  filed  them  and  the  state.  To  those  issues 
the  appellantiB  were  not  parties;  and,  by  the  proceedings  upon  them, 
they  were  not  in  any  respect  affected.  The  findings  made  and  the 
judgments  rendered  upon  those  issues  were,  therefore,  made  and 
rendered  between  different  parties,  and  upon  wholly  different  issues, 
to  the  trial  and  determination  of  which  the  appellants  were  not  par- 
ties. Those  pleadings,  findings  and  judgments  were,  therefore,  no 
part  of  the  judgment  roll,  or  of  the  recora  necessary  for  a  review  of 
the  judgment  appealed  from. 

Nor  were  the  parties  to  the  statutory  proceeding,  in  which  they 
were  filed,  parties  to  the  original  action  or  the  judgment  rendered 
therein.  In  the  original  complaint  they  were  not  named  as  parties 
defendants,  nor  were  they,  at  any  time,  during  the  course  of  the 
proceedings,  made  parties  by  an  amendment  to  the  complaint  de- 
scribing them  by  their  true  names  as  parties  defendants  sued  by 
fictitious  names:  McKinley  v.  Tuttle,  42  Oal.,  577;  Campbell  v. 
Adams,  50  Id.,  205;  Baldwin  v.  Morgan,  50  Id.,  685.  Neither  by 
the  record,  nor  on  the  issues  tried  and  determined  in  the  original 
action  were  they  adverse  parties  to  the  appellants.  Those  only 
were  adverse,  within  the  intent  and  meaning  of  sections  659,  938, 
and  940,  C.  C.  P.,  who  were  so  by  the  pleadings  filed  in  the  action 
which  had  been  terminated  by  a  nnal  adjudication.  In  prosecuting 
their  appeals  from  the  judgment  and  order  the  appellants  were 
therefore  not  bound  to  serve  notice  of  appeal  upon  the  persons  who 
were  only  parties  to  the  statutory  proceeding.  The  only  party  ad- 
verse to  the  appellants  was  the  state,  that  had  recovered  the  judg- 
ment against  them  from  which  they  have  appealed. 

But  Uie  appeal  taken  from  the  judgment  was  premature,  because 
it  was  taken  oefore  the  judgment  was  entered. 

The  appeal  from  the  judgment  must  therefore  be  dismissed;  and, 
it  is  contended,  that  a  similar  order  must  also  be  entered  on  the 
H>peal  from  the  order  denying  the  motion  for  a  new  trial,  because 
the  notice  of  intention  was  not  filed  and  served  until  twelve  days 
&fter  ike  service  of  the  notice  of  appeal  from  the  judgment. 
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The  right  to  move  for  a  new  trial  must  be  pat  in  motion  within 
statutory  time,  t.  e.,  within  ten  days  after  notice  of  the  decisioD,  if 
the  action  were  tried  without  a  jury:  Sec.  659,  0.  C.  P.  No  writ- 
ten notice  by  the  plaintiff  of  the  decision  appears  in  the  record. 
The  point  made  is,  that  the  moving  parties  knew  of  the  decision  at 
the  time  they  took  their  appeal  from  the  judgment;  and  that  the 
knowledge  upon  which  they  acted  in  taking  the  appeal  was  equiva- 
lent to  notice.  But  there  may  have  been  an  extension  of  time  for 
giving  the  notice  under  section  1,054,  Id.,  and,  where  nothing  ap- 
pears in  the  record  to  the'  contrary,  the  presumption  is,  that  an 
order  was  made  extending  the  time  for  that  purpose.  There  is 
nothing  in  the  record  before  us  to  overcome  that  presumption.  Oq 
the  contrary,  the  record  affirmatively  shows  that  the  motion  for  a 
new  trial  was  made  upon  a  bill  of  exceptions,  or  statement  of  the 
case,  stipulated  by  the  attorneys  of  record  for  the  plaintiff  and  de- 
fendants to  be  correct.  As  such  the  trial  judge  certified  it.  It  con- 
tains no  objection  taken  or  reserved  that  notice  of  intention  had  not 
been  served  in  time.  Upon  it  the  motion  for  a  new  trial  was  sub- 
mitted, without  argument,  by  consent  of  the  attorneys.  Neither  at 
the  time  of  the  submission,  nor  at  any  other  time,  was  any  objection 
ever  made  to  the  regularity  of  the  proceeding,  upon  which  the  mo- 
tion was  submitted. 

If  any  objection  existed  to  the  regularity  of  the  proceeding  it 
should  have  been  made  at  the  hearing,  or  when  the  motion  was  sub- 
mitted. If  not  then  made,  the  only  inference  to  be  drawn  from  the 
omission  is  that  the  objection,  if  it  existed,  was  waived.  When 
waived  in  the  lower  court  such  an  objection  cannot  be  made  for  the 
first  time  in  the  appellate  court. 

One  of  the  questions  at  issue  in  the  case  was,  whether  the  action 
was  bound  by  the  statute  of  limitations.  Upon  that  issue  the  court 
below  failed  to  make  any  finding.  *'  A  judgment  based  upon  find- 
ings which  do  not  determine  all  the  issues  raised  by  the  pleadings, 
is  a  decision  against  law  for  which  a  new  trial  may  be  had:"  Knight 
V.  Koche,  56  Cal.,  15. 

I  think  the  appeal  from  the  judgment  should  be  dismissed  and 
the  order  on  motion  for  a  new  trial  reversed,  and  cause  remanded 
for  further  proceedings. 


WEST  COAST  KEPORTER. 

Whole  No.  55.  January  15,  1885.  Vol.  V.    No.  3, 


CIRCUIT  COURT,    DISTRICT  OF  OREGON, 
W£LL8,  Fabgo  k  Go.  r.  NoBTHEBN  Pagifio  Bailboad  Oo. 

November  19^  1884, 

EiPBus  AiTD  BAHEDroCoRPOBATioH— Right  of  to  do  Bdsivsss  IK  Washinqton  Tbbri- 
niT.— A  corporation,  created  in  1866,  under  a  special  lav  of  Colorado,  for  the  purpose  of 
doing  a  general  express  buBineas^  is  not  prohibited  by  section.  1,924  of  the  revuied  statutes 
from  auTjing  on  such  business  in  Washington  territory,  although  it  may  possess,  as  inciden- 
tal to  its  general  powers,  snne  of  the  powers  usually  conferred  upon  banking  corporations. 
Kw  it  Boch  corporation  prevented  from  so  canrying  on  its  business  in  sucn  territory  by 
Kuoo  of  section  1,889  of  tne  revised  statutes,  whicn  prohibits  the  legislative  assemblies  of  the 
several  territories  from  creating  oorporations  except  oy  general  laws. 

Thb  Expbbs  Bosihess  is  am  Industblal  Pobsoit  within  the  meaningof  such  section. 

Railboad— Denial  oy  Expbsss  Facilitibs— Bobden  op  Peoof.— Whether  a  railroad 
ffimptny,  carrying  on  business  in  several  states  and  territories  can  refuse  to  an  express  com- 
puj  the  facilities  of  its  road  for  failure  to  comply  with  the  laws  of  such  states  and  terri- 
toriei  concerning  express  companies,  qwiiert.  If  it  can,  the  burden  of  proof  is  on  the  railroad 
to  abow  a  failure  to  oomply  with  such  laws. 

Tbi  Same— Ihtbb-State  Tbanspobtation— State  Rebtbictionb.— Transportation  is  one 
^  the  evential  elements  of  commerce,  and  a  corporation  engasred  in  inter-state  transporta- 
tioD  has  a  right  to  carry  on  such  business  unrestricted  by  any  territorial  or  state  restrictions. 

Appucatioh  fob  Pbeliminabt  iNJDNonoN—CoNFLier  OF  Evidence— Delay.— In  an  appli- 
cation  for  a  preliminary  injunction  the  court  must  decide  and  act  according  to  the  weight  of 
^^vi^ience,  when  the  evidence  is  conflicting.  Such  application  should  not  be  refused  on  the 
gronod  of  delay,  when  such  delay  has  not  prejudiced  the  defendant. 

CooEis  OF  Equitt  have  Poweb  to  Issue  a  Pbeliminabt  Manoatoby  Injunction  to 
coDipel  a  railroad  company  to  furnish  facilities  over  its  road  to  fm  express  company. 

This  cause  came  on  to  be  heard  on  the  bill  and  answer  thereto,  and 
the  affidavits  of  plaintiff  and  defendant,  upon  motion  for  a  prelimi- 
oaiy  injunction  to  compel  the  defendant  to  furnish  the  plaintiff  ex- 
press facilities  over  its  lines  of  railway  northward  between  Portland 
and  Tacoma,  and  eastward  between  Wallula  Junction  and  St.  Paul. 
The  opinion  states  the  facts. 

if.  W.  Fechheimer,  for  the  plaintiff. 

James  McNaught  and  C7.  B.  Bellinger,  for  the  defendant. 

Deadt,  J.,  (orally).  This  is  a  suit  brought  to  restrain,  or  con- 
strain, the  defendant,  to  furnish  the  plaintiff  with  express  facilities 
^n  its  railway,  from  Portland  to  Tacoma,  and  from  Wallula  Junc- 
tion to  St.  Paul  and  branches  between  those  points.  It  is  brought 
hy  Wells,  Fargo  &  Co.,  a  corporation  organized  by  a  special  act  of 
t^  territory  of  Colorado  in  1866,  whereby  it  is  authorized  to  engage 
i&  the  express  business,  and  to  draw  drafts  and  bills  of  exchange, 
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or  sell  or  buy  the  same  in  the  coarse  of  such  business.    The  act 
itself,  section  1,  provides:  ''That  BenHoUaday,  David  Street,  Bela 
M.  Hughes,  S.  L.  M.  Barlow  and  John  E.  Bussell,  and  their  associ* 
ates,  sviccessors  and  assies,  be  and  they  are  hereby  declared  to  be 
a  body  corporate  and  politic,  by  the  name  of  the  HoUaday  Overland 
Mail  and  Express  Company,  and  by  such  name  shall  have  continual 
succession,  with  power  to  sue  and  be  sued,  plead  and  be  impleaded, 
complain  and  defend  in  any  court  of  law  or  equity;  to  adopt  and  use 
a  common  seal,  and  change  the  same;  to  purchase,  hold,  mortgage 
and  convey  anv  estate  or  property,  real  or  personal,  for  the  use  and 
benefit  of  said  corporation;  to  take,  to  hold  and  dispose  of  any 
mortgage  on  real  or  personal  estate;  to  establish,  maintain  and  op- 
erate any  express,  stage,  or  passenger,  or  transportation  route  or 
routes,  by  land  or  water,  for  the  conveyance  of  persons,  mail  or 
property  of  any  kind,  from,  to  and  between  any  place  or  places  in 
Colorado  territory,  and   any   place  or  places  beyond   the  limits 
thereof;  to  erect,  or  hire  and  maintain  warehouses  or  other  struc- 
tures for  the  safe  keeping  of  goods,  wares,  merchandise  or  other 
chattels  or  effects,  and  the  transaction  of  business;  and  for  the  pur- 
pose of  facilitating  exchange  between  the  severed  places  at  which 
said  corporation  may  transact  business,  the  said  company  shall  have 
power  to  draw,  accept,  indorse,  guaranty,  buy,  sell  and  negotiate 
drafts  and   bills  of  exchange,  inland  and  foreign;  to  receive  coin, 
money,  silver  and  gold,  in  any  form  or  other,  and  any  kind  of  valu- 
ables on  deposit  at  its  offices,  and  make  orders  for  the  payment  and 
delivery  of  the  same,  or  an  equivalent,  at  any  other  place  whatso- 
ever; to  buy,  sell  and  dispose  of  gold  and  silver  coin  and  bullion, 
gold  dust,  money,  and  securities  for  money,  and  to  do  a  general  ex- 
change and  collection  business;  and  to  invest  surplus  or  unem- 
ployed funds  in  bonds  or  notes,  secured  by  mortgage  on  real  estate, 
stocks  of  the  government  of  the  United  States,  of  any  of  the  United 
States,  or  otherwise,  as  the  board  of  directors  may  designate." 

The  bill  alleges  that  this  plaintiff  has  been  in  the  express  busi- 
ness in  Oregon,  Washington,  Idaho,  Montana  and  places  to  the 
eastward  thereof,  for  many  years;  that  the  defendant  is  ftlrnishing 
express  facilities  to  the  plaintiff  over  its  road  from  Kalama  north- 
ward, and  from  Wallula  Junction  eastward  to  Missoula;  but  that  it 
has  refused,  and  still  refuses,  to  furnish  express  facilities  over  its 
road  to  the  plaintiff,  from  Portland  to  Kalama  and  from  Missoula 
eastward. 

The  answer  of  the  defendant  substantially  admits  the  facts  upon 
which  the  plaintiff  grounds  its  right;  that  is,  the  incorporation 
of  the  plaintiff,  its  express  business,  the  ownership  and  oper- 
ation of  the  Northern  Pacific  railway  and  its  branch  lines  by  the 
defendant,  and  the  refusal  on  the  part  of  the  defendant  to  furnish 
express  facilities  to  the  plaintiff  within  or  between  the  points 
named.  But,  as  a  defense  or  reason  for  this  refusal,  the  de- 
fendant sets  up  several  matters.  And  first,  it  says  plaintiff  is 
a  banking  corporation,  and  by  section  1,924  of  the  revised  statutes 
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it  is  prohibited  from  doing  bnsiuess  in  Washington  territory,  and 

therefore,  as  an  express  company,  cannot  come  into  that  territory, 
Dor  can  it  rightfully  or  lawfully  demand  any  privileges,  or  facilities, 
or  conveniences,  from  the  defendant  over  its  railway  lines  within 

that  territory. 

Section  1,924  of  the  revised  statutes  referred  to  is  section  6  of  the 
act  of  March  2,  1853  (10  Stat.,  172),  organizing  the  territory  of 
Washington,  and  it  provides:  ** The  legislative  assembly  of  Wash- 
ington shall  have  no  power  to  incorporate  a  bank  or  any  institution 
with  banking  powers,  or  to  borrow  money  in  the  name  of  the  terri- 
tory, or  to  pledge  the  faith  of  the  people  of  the  same  for  any  loan 
whatever,  directly  or  indirectly.  No  charter  granting  any  privi- 
leges of  making,  issuing,  or  putting  into  circulation  any  notes  or 
bills  in  the  likeness  of  bank  notes,  or  any  bonds,  scrip,  drafts,  bills 
of  exchange,  or  obligations,  or  granting  banking  powers  or  privi- 
%es,  shall  be  passed  by  the  legislative  assemoly;  nor  shall  the 
wtabliahment  of  any  branch  or  agency  of  any  such  corporation,  de- 
riyed  from  other  authority,  be  allowed  in  the  territory;  nor  shall 
the  legislative  assembly  authorize  the  issue  of  any  obligation,  scrip, 
or  evidence  of  debt,  by  the  territory,  in  any  mode  or  manner  what- 
erer,  except  certificates  for  services  to  the  territory." 

In  Baplje  &  Lawrence's  Law  Dictionary,  under  the  word  "bank," 
occurs  this  definition  of  a  bank:  "(1)  A  place  for  the  deposit  of 
money;  (2)  an  association  or  corporation  whose  business  it  is  to 
receive  money  on  deposit,  cash  checks  or  drafts,  discount  commer- 
mercial  paper,  make  loans,  and  issue  promissory  notes  payable  to 
hearer,  called  'banknotes;'  (3)  the  building,  apartment,  or  office 
where  such  business  is  transacted.  Banks  are  of  three  kinds — 
hanks  of  deposit,  which  include  savings  banks,  and  all  others  which 
receive  money  on  deposit;  banks  of  discount,  being  those  which 
loan  money  on  collateral  or  by  means  of  discounts  of  commercial 
paper;  and  banks  of  circulation,  which  issue  bank  notes  payable  to 
bearer.  But  the  same  bank,  generally,  performs  all  these  several 
operations." 

Now,  I  think  it  is  too  plain  for  argument  that  the  plaintiff  is  not 
a  bank  or  a  banking  corporation  in  any  of  these  senses,  though  it  is 
TOdoubtedly  true  that  it  possesses  some  of  the  powers  or  faculties 
which  may  be  used  by  a  bank,  and  are  commonly  used  by  banks  in 
the  transaction  of  business;  still,  banking  is  not  the  object  of  its  in- 
corporation. The  object  of  its  incorporation  is  the  transportation 
cf  packages,  including  money,  from  place  to  place,  and,  so  far  as 
iQoney  is  concerned,  this  is  also  done  at  this  day  by  telegraph,  bills 
uf  exchange,  drafts,  and  otherwise.  It  may  be  very  convenient  and 
^try  proper  for  Wells,  Fargo  A  Co.  to  receive  one  thousand  dollars 
'^  gold  to  be  transmitted  to  New  York,  and  to  do  so  by  giving  a 
Jraft  ou  New  York,  or  by  making  a  telegraphic  transfer,  and  then 
transpjorting  the  coin  to  Kew  Yorit  at  its  convenience,  or  keeping  it 
ij^re,  if  that  should  be  more  convenient,  for  the  time  being.  I  do 
'  ot  think  I  can  better  dispose  of  this  objection  than  in  the  language 
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of  Mr.  Justioe  Greene  in  the  able  and  exhaustive  opinion  (1884)  de- 
livered by  him  in  the  case  between  these  same  parties  in  Washing- 
ton territory. 

He  says :  "  It  has  been  stated  in  argument  that  plaintiff  is  doing 
a  purely  banking  business  at  different  points  in  the  United  States, 
notably  at  San  Francisco  and  New  York  city.  Possibly  it  may  be 
doing  what  is  beyond  its  lawful  powers.  The  prime  object  of  its 
pursuit,  according  to  the  charter,  is  not  banking,  nor  the  doing  of 
those  things  wherein  banks  and  bankers  are  principally  or  peculiarly 
engaged,  but  the  reception,  transmission,  and  delivery  of  parcels 
and  values,  and  executing  other  commissions.     For  a  person  whose 

J>roper  vocation  is  not  that  of  a  banker,  to  do  for  himself,  solely  in 
urtherance  of  his  own  particular  vocation,  the  things  that  a  banker 
does,  is  not  'banking,'  nor  is  it,  as  it  seems  to  me,  the  exercise  of 
'banking  powers.'  If  plaintiff,  under  its  charter,  does  things  that 
banks  do,  it  does  them  as  ancillary  to  its  main  business,  just  as  a 
merchant  incidentaUy,  in  his  own  behalf,  in  his  mercantile  trans- 
actions,  may  do  every  one  of  those  things  which  plaintiff  is  em- 
powered to  do,  and  yet  do  them  without  being  in  name  or  fact  an 
expressman  or  a  banker.  Not  for  the  purpose  of  doing  a  banking 
business  in  any  phase,  but  '  for  the  purpose  of  facilitating  exchange 
between  the  several  places  at  which  said  corporation  may  transact 
business,'  are  the  particular  powers  of  plaintiff  given. 

''For  the  safe  and  convenient  transmission  of  value,  and  for  no 
other  purpose,  a  token  of  value  is  taken  from  a  sender  at  one  place 
and  a  corresponding  token  is  produced  to  a  recipient  at  another 
place.  It  is  all  the  same  as  if  a  parcel  of  goods  to  be  sent  were  re- 
ceived at  one  end  of  a  line  of  transportation,  and  a  like  or  equiva- 
lent parcel  were,  by  consent  or  stipulation  of  the  shipper,  to  be 
delivered  at  the  other  end.  A  business  consisting  of  such  details  is 
not   'banking,'  nor  are  powers  limited  to  carry  it  on   'banking 

Sowers.'  In  one  department  or  another  of  banking,  the  receiving  of 
eposits  or  the  buying  and  selling  of  gold  and  silver  and  mercantile 
paper  and  securities,  or  the  drawing,  paying  and  collecting,  mercan- 
tile paper,  is  the  principal  thing,  and  the  .exchange  of  values 
between  localities,  thereoy  sometimes  effected,  is  subsidiary  or 
accidental;  but  in  this  part  of  the  express  business,  the  principal 
thing  is  the  transfer  of  value  from  place  to  place,  and  the  buying, 
selling,  drawing,  paying,  collecting,  depositing  and  receiving  are  ail 
accessory..  Every  milling,  or  mining,  or  other  productive  corpora- 
tion, has  to  do  some  or  all  of  these  things  for  the  convenience  of 
itself  in  its  own  business,  to  a  greater  or  less  extent,  and  if  it  could 
not  would  be  cramped  almost,  or  quite,  to  death.  Between 
such  a  corporation  and  plaintiff  there  is  a  difference  arising  from 
the  fact  that  the  requirements  of  plaintiff's  business  make  the  doing 
of  such  things  a  matter  of  great  convenience  and  frequency,  and  so 
prominent  and  important  as  to  deserve  especial  mention  and  defini- 
tion in  the  charter.  But  in  the  particular  now  under  discussion,  the 
two  are  otherwise  alike. 
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''I  do  not  understand  that  congress  demands  or  contemplates 
that  section  1,924  be  so  applied  as  to  bar  out  from  our  territory  any 
foreign  corporations  except  those  who  carry  on  a  business  in  which 
the  tfaings  essential  to  banking  are  done  for  banking's  sake,  or  in 
other  words  as  the  main,  as  distinct  from  an  incidental  and  ancillary 
affair.  Only  such  are  banks,  or  have  the  power  to  do  banking. 
Wells,  Fargo  &  Company  is  not,  in  my  opinion,  though  it  may  be  in 
its  own,  a  corporation  of  that  description :  See  People  v.  B.  B.  &  L. 
E.  R.  R.  Co.,  12  Mich.,  384. 

"Looking  further  at  this  section,  the. intent  of  it  seems  to  be,  not 
to  e:selude  a  corporation, simply  because  so  fortunate  or  unfortunate 
as  to  be  clothed  with  banking  powers,  or  powers  used  in  banking , 
even  so  as  to  be  exercised  in  chief,  but  rather  to  exclude  one  exer- 
cisiDg  or  claiming  to  exercise  them  in  fact.  The  section  seems  to 
be  leveled,  not  at  abstract  or  dormant  power,  but  at  actual  deed  or 
endeavor.  In  the  record*  before  me  there  is  nothing  to  show  that 
plaintiff  is  doing  or  undertaking  anything  unlawful.  It  is  not  under 
compuFsion  of  any  absolute  necessity  of  its  express  business  to 
exercise  the  interdicted  powers.  Values  can  be  expressed  between 
distant  places  without  traffic  in  precious  metals  or  valuable  paper. 
If  snch  traffic  be  unlawful  for  plaintiff,  it  is  freely,  though  perhaps 
not  conveniently,  separable  from  plaintiff's  business.  And  although 
one  may  say  that  it  is  to  be  presumed  that  plaintiff  is  doing  all  that 
its  charter  purports  to  authorize,  and  that  is  convenient  to  be  -done, 
jet  the  stronger  and  overcoming  presumption  is  that  it  is  not  dis- 
obeying any  law,  organic  or  otherwise." 

I  think,  myself,  that  apart  from  the  question  as  to  whether  this 
corporation  can  be  abstractly  called  a  bank,  by  virtue  of  its  act  of  in- 
corporation, and  powers  conferred  by  that  act,  the  only  question,  if 
there  be  any  question,  is,  '*  what  are  the  powers  it  is  exercising  in 
this  territory,  and  what  is  the  business  in  which  it  is  engaged  ?"  It 
may  have,  in  my  judgment,  many  interdicted  powers,  or  more  than 
one,  considered  with  reference  to  the  locality  of  Washington  terri- 
tory; but  if  it  goes  there  exercising  only  the  powers  which  are  per- 
mitted, as  to  the  interdicted  ones,  tney  do  not  exist.  Whoever 
alleges  it  is  exercising,  or  attempting  to  exercise,  interdicted 
powers,  and  therefore  is  unlawfully  in  that  territory,'  must  prove  the 
legation  to  be  true.  There  is  no  presumption,  as  Mr.  Justice 
Greene  says,  that  *•  it  is  there,  violating  or  intending  to  violate,  the 
laws  of  the  territory." 

Another  objection  is  made  to  the  relief  demanded  in  this  bill  on 
the  ground  of  the  inability  of  the  plaintiff  to  exercise  the  powers 
claimed  hj  it  in  Washington  territory,  and  that  is,  that  it  is  created 
bv  a  special  act  of  Colorado.  This  objection  is  founded  upon  sec- 
tion 1,889  of  the  revised  statutes,  which  is  applicable  to  all  terri- 
tories, and  reads  as  follows: 

"The  legislative  assemblies  of  the  several  territories  shall  not 
pant  private  charters  or  especial  privileges,  but  they  may,  by 
general  incorporation  acts,  permit  persons  to  associate  themselves 
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together  as  bodies  corporate  for  mining,  manufactaring  and  other 
industrial  pursnits,  or  the  constraction  or  operation  of  railroads, 
wagon  roads,  irrigating  ditches,  and  the  colonization  and  improve- 
ment of  lands  in  connection  therewith,  or  for  colleges,  seminaries, 
churches,  libraries,  or  any  other  benevolent,  charitable  or  scientific 
association." 

Now,  it  is  argued,  first,  that  because  a  corporation  can  not  be 
organized  in  Washington  territory  by  a  special  act  of  the  legislature, 
but  must  be  organized  under  the  general  law,  therefore  a  corpora- 
tion existing  before  this  restriction  was  made,  under  a  special  act  of 
a  sister  state  or  territory,  cannot  come  into   that  territory  and 
exercise  the  powers,  although  they  are  in  no  way  excluded  by  tlie 
law  of  the  land,  or  contrary  to  the  public  policy.     The  ground  is  that  it 
is  not  brought  into  being  m  the  peculiar  or  particular  way,  in  which  the 
general  law  now  requires  corporations  to  be  formed  in  Washington 
territory.     But  I  cannot  see  that  there  is  anything  in  this  objection. 
There  is  nothing  in  this  section  1,889,  to  prevent  any  corporation 
exercising  its  powers  in  Washington  territory  in  particular  cases. 
Everybody  who  is  familiar  at  all  with  the  history  of  the  growth  and 
organization  of  corporations  in  the  United  States  knows  that  this 
rule  requiring  corporations  to  be  organized  under  a  general  law  is 
the  growth  of  some  years,  and  has  grown  out  of  the  confusion,  cor- 
ruption, the  partial  and  inequitable  legislation  that  was  the  result 
of  allowing  parties  to  go   before  the   legislature,  and   ask  for  a 
special  charter.     The],time  of  the  legislature  was  unnecessarily  con- 
sumed by  it;  the  integrity  of  the  members  of  the  legislature  was  un- 
duly exposed;  or,  through   the   ignorance  or  carelessness  of  the 
legislature  and  the  astuteness  and  diligence  of  designing  and  over- 
reaching men,  there  were  constantly  coming  to  light  obscure  clauses 
in  these  acts  of  the  legislature  giving  powers  and  granting  privileges 
which  were  unjust,  inequitable,  and  which  would  never  have  been 
done  with  the  knowledge  of  the  legislature. 

Therefore,  owing  to  the  evils  resulting  to  the  territory  of  Wash- 
ington, to  the  people,  and  to  the  legislature,  this  act  was  passed, 
and  has  no  reference  whatever  to  the  fact  whether  a  corporation, 
otherwise  formed,  might  exercise  powers  in  that  territory  not  pro- 
hibited or  contrary  to  its  public  policy.  It  is  a  matter  of  no 
moment  whatever  to  Washington  territory,  that  corporations  in 
Colorado  are  created  by  special  act.  The  people  of  the  latter  terri- 
tory are  not  corrupted  by  it;  the  legislature  is  not  corrupted  by  it; 
their  time  is  not  taken  up  with  it.  The  only  interest  that  they  uave 
in  the  matter  in  the  interest  that  any  portion  of  the  people  in  the 
United  States  have  in  the  welfare  of  all  the  other  people  in  the 
United  States:  See  also,  on  this  point,  the  remarks  of  Mr.  Justice 
Field  in  Cowell  v.  Springs  Co.,  100  U.  S.,  59. 

With  reference  to  the  effect  of  this  limitation  upon  the  power  to 
form  corporations  within  the  territory,  I  quote  again  from  the 
opinion  of  Mr.  Justice  Greene : 
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"Agam»  defendant  urges  that,  under  the  second  clause  of  section 
1,889,  the  territorial  legislatures  can,  by  general  incorporation  acts, 
authorize  the  formation  of  corporations  for  those  purposes  onlj 
which  are  specified  in  that  clause;  that  plaintiff  is  not  a  corporation 
within  the  limitation  unless  its  business  be  an  industrial  pursuit; 
that  to  be  within  the  limitation  its  business  must  be  not  only  in- 
dostrial,  but  of  a  character  like  mining  and  manufaqturin^;  that  its 
bosiness  is  neither  of  that  character,  nor  industrial,  and  that,  there- 
fore, since  its  like  could  not  by  private  or  general  statute  be  formed 
within  the  territory,  its  admission  to  do  business  in  the  territory  is 
prohibited  by  the  spirit  of  the  section.  But  this  clause  refers 
merely  to  the  formation  oi  domestic  corporations,  and  has  nothing 
to  do  with  domestic  reco^ition  of  foreign  corporations.  Besides, 
I  think  plaintiff's  pursuit  is  industrial.  It  is  such  according  to 
.ordinary  usage  of  words." 

It  is  objected  that  this  corporation  is  unable  to  come  into  Wash- 
ington tenritory  to  do  business  there  because  it  is  not  a  corporation 
engaged  in  "industrial  pursuits. *'  The  objection  hinges  about 
these  words.  What  is  the  character  of  ''mining,  manufacturing, 
and  other  industrial  pursuits  ?*'  It  is  maintained  that  this  express 
(X)mpany  is  not  engaged  in  an  "industrial  pursuit,"  and  that  if  it  is 
engaged  in  an  industrial  pursuit  in  the  abstract  sense  of  the  words, 
it  is  not  engaged  in  such  an  industrial  pursuit  as  mining  and  manu- 
facturing, and  that  the  words  "industrial  pursuit"  being  coupled 
with  "mining  and  manufacturing,"  are  restricted  in  their  significa- 
tion to  the  general  scope  covered  by  those  words,  ' '  mining  and 
manufacturing."  I  think,  myself,  that  this  is  entirely  too  narrow  a 
signification  to  be  given  to  those  words.  "Industrial"  is  a  very 
lai^e  word,  and,  although  it  is  associated  with  the  words  "mining 
and  manufacturing,"  it  would  be,  it  seems  to  me,  contrary  to  the 
manifest  purpose  of  congress  in  this  passage,  to  so  restrain  it  as 
that  the  pursuit  must  be  literally,  or  almost  literally,  a  mining  one 
or  a  manufacturing  one.  Could  not  a  corporation  in  Washington 
territory  be  formed  under  this  law  to  engage  in  raising  wheat  ? 

This  is  neither  mining  nor  manufacturing  in  any  literal  sense  of 
the  word — it  is  producing.  Could  not  a  corporation  be  formed 
under  this  law,  or  under  a  law  passed  by  Washington  territory,  to 
engage  in  navigating  Puget  Sound  ?  I  do  not  think  there  is  a  spe- 
cific provision  for  a  navigation  company;  there  are  for  wagon  roads 
and  railroads,  but  there  is  none  for  steamboats.  Btit  I  suppose  it 
is  hardly  questionable  that  the  legislature  might  provide,  by  a  gen- 
eral law,  for  the  incorporation,  in  Washington  territory,  of  a  com- 
pany to  navigate  Puget  Sound.  An  "  industrial  pursuit,"  it  may  be 
said  also,  in  the  case  I  put  of  farming,  is  covered  by  the  words 
'colonization  and  improvement  of  lands  in  connection  therewith," 
but  these  are  limited  by  the  words  *  *  railroads,  wagon  roads,  irri- 
gating ditches,"  and  it  is  doubtful  whether  the  colonization  of  lands 
'oi  the  improvement  of  lands,  standing  by  itself,  includes  farming, 
raising  wheat,  flax,  hops  and  corn. 
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I  want  to  add  here  that  I  am  not  prepared  to  say  that  if  this  sec- 
tion 1,889,  expressly,  or  by  fair  construction,  prevents  the  territory 
of  Washington  from  providing  for  the  incorporation  of  a  company 
to  carry  on  an  express  business  within  its  limits,  that  it  is  a 
sufficient  indication  of  the  public  policy  by  the  law-making  power 
of  that  territory  to  overcome  the  presumption  that  by  comity  this 
plaintiff  is  allowed  to  transact  its  business  there;  I  repeat,  if  this 
act  could  be  fairly  construed  as  inhibiting  the  legislative  assembly 
of  Washington  territory  from  providing  for  the  incorporation  of  an 
express  company  in  that  territory,  I  think  it  would  be  such  a  mani- 
festation of  puolio  policy  by  the  law-making  power,  the  supreme 
power  there,  as  would  exclude  this  plaintiff  from  doing  business  in 
the  territory— at  least  on  the  ground  of  comity.  It  would  have  no 
right,  as  a  matter  of  comity,  to  do  a  business  there  as  a  corporation, 
which  the  territory  itself  is  prohibited  from  authorizing  a  corpora-  * 
tion  to  engage  in.  But  I  think  the  express  business  is  an  industrial 
pursuit,  and  one  which  the  territorial  legislature  could  provide  for 
the  formation  of  corporations  to  engage  in. 

The  next  objection  to  this  relief  is,  that  the  plaintiff  has  not  com- 
plied with  the  laws  of  Washington,  Dakota,  Montana  and  Minnesota, 
the  state  and  territories  through  which  defendant's  road  runs,  con- 
cerning express  companies  doing  business  therein,  and  that  there- 
fore it  has  no  right  to  enter  these  places,  and  cannot  complain  if  it  is 
not  allowed  express  facilities  upon  defendant's  road  therein.  To 
begin  with,  I  have  a  very  strong  impression  that  it  does  not  lie  in 
the  mouth  of  the  defendant — a  corporation  engaged  in  the  business 
of  a  common  carrier,  to- say  to  this  plaintiff,  **  You  have  not  com- 
plied with  the  laws  of  the6e  territories  concerning  the  transaction  of 
Dusiness  therein. "  It  does  not  seem  to  me  that  it  is  a  matter  which 
<3oncerns  the  defendant.  It  does  not  seem  to  be  a  matter  that  the 
defendant  can  judge  of:  and  I  think  the  case  I  put  to  counsel  on  the 
argument  has  not  been  answered;  that  is,  supposing  the  law  of 
Washington  territory  provides  that  no  person  shall  be  engaged  in 
peddling  jewelry  in  that  territory,  unless  he  has  taken  out  a  license 
and  paid  for  it,  and  a  person  with  pack  upon  his  back,  peddling 
jewelry,  offers  to  go  on  board  of  defendant's  train,  having  purchased 
a  ticket  for  that  purpose,  can  the  defendant  object  and  say:  "  You 
are  a  peddler,  peddling  without  a  license;  you  have  no  right  here; 
we  cannot  carry  you. '  I  do  not  think  the  defendant  can.  The 
matter  is  one  for  the  state  or  territory,  and  not  the  defendant. 
However  that  may  be,  I  think'  the  burden  of  proof  is  upon  the  de- 
fendant, to  show  that  the  plaintiff  is  not  qualified  to  act  as  an  ex- 
{>ress  company  within  these  territories.  1  think  that  if  the  plaintiff 
ailed  to  comply  with  any  particular  required  by  the  laws  of  these 
territories,  that  the  burden  of  proof  is  cast  upon  the  defendant  to 
show  it.  There  is  no  presumption  that  the  plaintiff  has  not  com- 
plied with  the  law,  as  all  men  are  presumed  to  obey  the  law  and 
<5omply  with  it,  until  the  contrary  is  shown.  The  plaintiff  alleges  in 
its  bill  that  it  has  complied  with  the  law.     The  defendant  alleges  in 
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its  answer  that  the  plaintiff  has  not  complied  with  it,  but  does  not 
state  wherein  the  plaintiff  has  not  complied  with  it. 

The  defendant  alleges  that  the  plaintiff  has  not  complied  with  the 
law,  hot  does  not  state  wherein.  The  affidavits  in  support  of  plaint- 
iff s  bill,  made  by  its  manager  and  officers,  who  ought  to  know 
whereof  they  speak,  are  clear,  full,  and  explicit,  and  are  to  the 
effect  that  they  have  complied  with  the  law,  and  on  the  argument  it 
was  substantially  admitted  by  counsel  for  defendant  that  the  plaint- 
iffs attempted  to  comply  with  it;  but,  in  his  judgment,  there  was 
some  technical  defect,  which  was  not  very  particularly  stated.  I 
apprehend  it  is  not  a  very  serious  matter.  I  shall  assume,  then, 
that  these  laws  have  been  complied  with,  and  that,  therefore,  as 
far  as  that  objection  is  conceroed,  it  has  no  weight. 

But  supposing  that  none  of  them  had  been  complied  with  by  the 

flaintiff,  or  that  plaintiff  had  not  undertaken  to  comply  with  them, 
laintiff  is  engaged  in  an  inter-state  commerce.  There  can  be  no 
commerce  without  transportation.  Transportation  is  one  of  the 
essential  elements  of  commerce,  the  means  by  which  commerce  is 
supported.  The  plaintiff  is  engaged  in  transportation  between  these 
pomts,  and  is  engaged  in  an  inter-state  commerce;  and,  in  my  judg- 
ment, no  territory  or  state  can  impose  upon  it  any  conditions  by 
way  of  license  or  otherwise  to  engage  in  this  commerce  by  passing 
through  its  limits.  Of  course  the  right  to  engage  in  inter-state 
commerce  is  not  a  right  to  do  a  local  business  within  the  territory, 
and  therefore  the  plaintiff  has  no  rights  to  do  an  express  business 
in  Washington,  Idaho,  Montana  and  Dakota,  if  it  has  not  complied 
with  their  Taws.  But  if  it  has  an  existence,  and  is  authorized  gener- 
ally to  do  express  business,  it  may  do  it,  so  far  as  inter-state  com- 
merce is  concerned,  without  reference  to  these  laws.  I  think  this 
is  very  clear  both  on  the  authorities  and  the  reason  of  the  case. 
The  case  of  the  Pacific  Coast  Steamship  Co.  v.  the  Board  of  Bail- 
way  Commissioners,  18  Fed.  Rep.,  10,  is  a  case  directly  in  point. 

I  have  not  been  able  to  come  to  any  definite  conclusion  how  far  the 
le^slation  of  Congress  on  the  transportation  of  dutiable  goods  affects 
this  question. 

It  seems  that  in  1870  congress  passed  an  act  to  facilitate  the 
traDsportation  of  dutiable  goods  from  the  ports  of  entry  on  the  sea 
board  to  important  points  in  the  interior.  It  has  amended  the  act 
once  or  twice  since — once  in  1880  and  once  in  1884.  By  the  act  of 
1880  Portland  was  made  one  of  the  points  from  which  goods  from 
foreign  ports,  might  be  transported  in  bond  to  the  interior  without 
paymg  duty  at  this  point,  and  by  the  act  of  1884,  in  addition  to  the 
provision  that  whoever  undertook  to  carry  these  goods  should  be 
treated  and  considered  as  a  common  carrier  for  that  purpose,  it  was 
expressly  provided  that  they  might  be  carried  by  express  companies 
in  such  boxes  or  safes  as  •  they  usually  had  or  furnished  for  like 
articles.  The  act  goes  upon  the  assumption  that  an  express  com- 
pany is  a  safe  mode  of  conveyance,  and  a  recognized  mode  of  trans- 
porting such  things,  without  special  provision  as  to  what  should  be 
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the  character  of  the  vehicle,  the  box,  or  safe.  How  far  that  should 
be  considered  a  regulation  of  commerce,  under  which  this  plaintiff 
may  carry  goods  from  Portland  to  St.  Paul,  irrespective  of  any  in- 
imical or  restraining  legislation  of  the  territories  between  Portland 
and  St.  Paul,  I  am  not  prepared  to  say.  It  is  not  necessary  to  decide 
it,  though  the  inclination  of  my  mind  is  that  it  has  some  effect  upon 
the  matter  in  favor  of  the  plaintiff. 

The  next  objection  is  that  the  defendant  is  not  able  to  furnish  the 
facilities,  admitting  that  plaintiff  has  a  right  to  them.  n]>on  this 
phase  of  the  case,  counsel  for  the  defendant,  with  his  usual  ability 
and  zeal,  insists  that  if  there  is  a  conflict  of  evidence  upon  that  point, 
the  court  is  powerless  to  act,  as  it  is  not  at  liberty  to  weigh  evidence 
— to  decide  either  from  the  number  of  witnesses  on  the  one  hand, 
and  the  scarcity  on  the  other,  or  from  the  inherent  probability  of  the 
testimony,  or  from  the  circumstances  which  are  commonly  known  to 
all  men,  or  altogether,  but  is  powerless  to  act  from  the  simple  cir- 
cumstance that  there  is  a  conflict  of  testimony  in  the  affidavits  con- 
cerning this  question  of  its  ability  to  furnish  these  facilities.  1 
understand  counsel  to  maintain  that  this  proposition  extends  to  any 
material  question  that  may  arise  on  the  application  for  an  injunction, 
that  is  involved  in  the  conflict  of  evidence — one  against  a  thousand 
although  it  be.  That  in  such  case  the  court  has  not  the  power  to 
act,  particularly  in  the  case  of  an  application  for  a  mandatory  in- 
junction. I  must  admit  that  this  doctrine  is  new  to  me.  I  do  not 
think  it  can  be  found  in  those  words,  or  anything  like  it,  in  the  books: 
but  I  conceive  the  true  doctrine  to  be,  that,  where  there  is  a  conflict 
of  evidence,  the  court  must  decide,  and  act  according  to  the  weight 
of  evidence.  But  I  can  see  very  readily  that  the  court  might  require 
more  satisfactory  and  conclusive  evidence  in  one  case  than  m  another, 
owing  to  the  effect  or  consequence  of  its  action.  If  its  action  were 
merely  conservative,  and  could  do  no  harm,  it  might  be  at  liberty  to 
act  where  there  was  a  well-balanced  conflict  of  statement.  But  if  its 
action  might  seriously  injure  or  inconvenience  the  defendant,  it  might 
very  properly  refuse  to  act  where  the  evidence  was  at  all  equal  and 
conflicting.  With  this  understanding  of  the  rule  of  evidence  in  these 
matters,  I  now  proceed  to  dispose  of  this  point.  There  are  two 
affidavits  made  by  the  officers  of  this  defendant  corporation.  They 
state  in  so  many  words  that  the  defendant  is  not  able  to  furnish  these 
express  facilities,  and  ^oes  on  to  say  wherein  thoy  are  unable  to  do 
BO.  They  say,  first,  that  it  would  require  an  additional  car  beyond 
Missoula  for  the  plaintiff  to  do  its  business  in,  and  they  have  none; 
that  if  an  additional  car  is  put  on  the  train,  for  the  express  cojnpany, 
the  weight  of  the  train  would  be  increased,  and  the  propelling  power 
is  now  so  evenly  balanced  that,  with  an  additional  car,  it  would  re- 
quire another  locomotive,  and  that  would  put  the  company  to  very 
considerable  expense.  I  asked  the  counsel  tor  the  defendant,  in  the 
courae  of  his  argument,  if  he  expected  the  court  to  believe  that  this 
defendant  corporation,  with  all  its  power,  wealth,  and  resources,  was 
really  unable  to  furnish  an  express  car  to  this  plaintiff,  and  the  coun- 
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0el,  of  course ,  had  not  the  hardihood  to  state  that  he  thought  the 
court  would  be  expected  to  believe  it,  but  only  that  the  defendant 
meant,  that  to  do  it  would  take  some  little  time.  Of  course,  taking 
that  Tiew,  the  statement  does  not  amount  to  much.  It  may  be  that 
defendant  corporation  has  not  a  car,  which  at  this  moment,  it  can 
divert  to  the  use  of  the  plaintiff.  But  if  it  can  supply  a  car  in  five 
or  six,  or  ten  days,  that  is  practically  the  same  thing.  In  my  judg- 
ment, it  can  do  so  to-morrow  if  it  wants  to.  The  testimony  on  the 
part  of  the  plaintiff  shows  that  the  car  which  is  used  by  the  plaintiff 
irom  Walluia  Junction  to  Missoula,  is  carried  from  there  to  Helena 
empty,  and  there  is  no  reason  why  it  should  not  be  used  by  the 
plaintiff  to  Helena,  except  the  desire  of  the  defendant  not  to  allow  the 
plamtiff  to  use  it.  Of  course,  when  it  reaches  Helena  the  plaintiff 
is  in  the  centre  of  business  of  that  country.  It  is  in  reach  of  another 
railroad,  the  Northern  Utah,  by  means  of  which  it  has  access  to  the 
Central  and  Union  Pacific  roads.  The  defendant  allows  the  plaintiff 
to  go  to  Missoula,  and  there  requires  it  to  leave  the  train,  and  the 
ear  is  carried  from  there  empty.  In  this  connection,  it  must  be 
noticed,  as  a  material  circumstance,  that  there  is  a  rival  express 
company  upon  this  road,  the  Northern  Pacific  Express  Company, 
and  it  is  manifest  that  the  defendant  intends  to  give  the  express 
business  over  its  road  to  this  company,  if  it  has  a  lawful  right  to  do 

80. 

In  considering  the  question  whether  the  defendant  has  furnished 
iacilities  to  the  plaintiff,  as  it  ought  to,  and  whether  it  is  able  to  do 
80,  or  whether  this  is  an  excuse  for  not  doing  what  the  law  requires 
it  to  do,  the  Northern  Pacific  Express  Company  and  its  relations  to 
tiiis  defendant  is  a  very  material  circumstance.  One  of  the  affida- 
yits,  stating  that  the  defendant  is  unable  to  furnish  an  express  car, 
is  made  by  an  officer  of  the  defendant  and  of  the  Northern  Pacific  Ex- 
pre^  Gompanv.  The  fact  that  its  stock  is  owned  largely  by  the 
men  and  people  in  the  Northern  Pacific  Bailroad  Company,  and  is, 
in  fact,  its  other  self,  is  a  very  material  circumstance.  The  defend- 
ant may  have  been  advised  that,  being  a  railway  corporation,  it  was 
not  competent  to  do  an  express  business,  and  therefore  it  has  under- 
taken to  do  so  as  nearly  as  it  can,  and  has  formed  a  corporation  for 
that  purpose  that  is,  in  fact,  itself.  It  is  also  stated  in  these  affida- 
vits that  the  plaintiff  will  not  be  injured  if  this  relief  is  not  granted, 
because  the  express  business  is  overdone  east  of  Missoula.  There 
is  snch  competition  between  the  American  Express  Company  and 
the  Northern  Pacific  Express  Company  that  they  are  carrying  at 
losing  riites.  This  is  a  matter  which  does  not  concern  the  defend- 
ant npon  any  theory  in  this  case  which  can  be  taken  into  considera- 
tion. Whatever  the  fact  may  be  in  relation  to  the  Northern  Pacific 
express  company,  as  to  its  connection  with  the  Northern  Pacific 
lauway  company,  in  the  eye  of  the  law,  it  has  no  more  relation  to  it 
than  it  has  to  the  plaintiff;  it  has  no  more  interest  in  one  than  the 
other.  It  is  no  matter  to  the  defendant  if  they  are  both  broken  up 
in  the  express  business,  so  that  they  pay  for  the  services  which  they 
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require.  This  is  not  a  matter  of  any  moment  to  the  defendant. 
Nor  is  it  probable  that,  if  the  defendant  is  allowed  express  facilities 
upon  the  defendant's  train  east  of  Missoula,  there  will  be  any  need 
either  of  additional  power  or  cars.  It  does  not  follow  that  any  more 
business  is  going  to  be  done.  I  wont  say.  I  am  not  sufficiently 
well  informed  to  say  that  there  would  be  no  need  of  another  car. 
It  is  not  probable  that  the  bulk  of  the  goods  transported  would  be 
materially  increased.  And  there  may  be  room  for  both  companies 
in  one  car,  if  it  would  not  be  disagreeable  to  the  employes.  Instead 
of  haying  separate  cars  the  one  now  in  use  might  be  partitioned. 

The  result  would  be  that  Wells,  Fargo  &  Co.  woijld  haye  their 
share  of  the  business,  and  what  they  would  do  the  Northern  Pacific 
express  company  would  not  do.  There  probably  would  not  be  any 
particular  addition  to  the  business.  It  would  be  distributed  b^ 
tween  the  two  companies.  Wells,  Fargo  &  Co.,  haying  been  on  the 
ground  so  long  a  time,  and  haying  now  access  to  the  business,  would 
do  its  share  of  it,  and  by  as  much  as  it  did,  the  Northern  Pacific 
express  company  would  do  less.  Besides,  the  plaintiff  is  not  enti- 
tled to  this  injunction,  except  .upon  giying  security  to  pay  whatever 
is  right,  and  it  comes  to  this,  that  if  the  defendant  has  to  put  on 
another  locomotive,  or  has  to  put  on  another  car,  it  is  one  of  the 
circumstances  to  be  considered,  and  should  be  charged  for.  Of 
course  the  main  question  in  this  case,  as  to  whether  the  plaintiff  is 
entitled  to  these  facilities,  and  whether  it  is  the  duty  of  the  defend- 
ant to  furnish  them,  has  been  decided  in  this  court  in  the  case  of 
Wells,  Fargo  &  Co.  against  the  Oregon  Bailway  and  Navigation 
company,  and  the  Oregon  and  California  railroad  company:  8  Saw- 
yer, 600.  Il  is  not  now  proposed  to  consider  that  question  any 
further.  It  is  a  serious  question,  and  an  important  one  which 
awaits  the  final  decision  of  the  supreme  court.  If  the  ruling  of  this 
and  other  circuit  courts  is  afiSrmed  in  the  supreme  court  of  the  Fni- 
ted  States,  the  question  is  settled  in  favor  of  the  plaintiff;  if  other- 
wise, of  course  the  question  is  decided  in  favor  of  the  defendant 
But  for  the  time  being,  we  go  upon  the  assumption  that  the  defend- 
ant is  under  obligation  to  furnish  reasonable  express  facilities  to 
the  plaintiff,  or  any  other  express  company  that  wishes  to  do  busi- 
ness on  its  road. 

Another  point  was  made,  and  that  was,  that  this  application  has 
been  delayed.  This  objection  is  made  particularly  with  reference 
to  the  mandatory  character  of  the  injunction.  But  the  delay  in  this 
case  has  not  worked  any  prejudice  whatever  to  the  defendant;  it  has 
worked  to  its  advantage,  if  it  be  an  advantage  to  keep  the  plaintiff 
off  its  road;  it  has  not  changed  its  condition;  it  has  not  built  up  a 
wall  which  it  has  now  to  take  down;  it  has  not  done  anything  which 
it  would  have  to  undo.  In  so  far  as  it  has  had  any  effect  it  has  been 
to  its  advantage,  if  it  be  an  advantage,  as  I  apprehend  it  is,  to  keep 
the  plaintiff  off  its  road.  The  delay  is  more  apparent  thap  real.  I 
think  the  fact  is  that  the  defendant  has  been  operating  this  road 
about  fourteen  months,  and  it  appears  from  the  afiBdavits  in  this 
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case  that  the  plaintiff  commenced  a  suit  in  WadbiAgton  territory 
prior  to  that  time,  and  maintained  there  nntil  a  short  time  since, 
▼hen  the  defendant  came'  into  this  state  with  its  roa'd  trojai  Ealama 
to  Portland,  wherenpon  the  plaintiff  commenced  thtd-'suit,  and 
shortly  after  dismissed  the  other.  The  delay  is  more  appaofent  than 
real,  bat  if  there  was  an  actual  delay,  there  is  nothing  in  it  which 
can  prejudice  the  defendant.  If  anybody  has  suffered  by  the  d^Iay 
it  is  the  plaintiff  and  not  the  defendant.  ./,;  , 

There  is  only  one  other  question  to  be  considered — that  is,  whether 
a  mandatory  injunction  ought  to  be  issued  in  a  case  of  this  kind, 
that  is,  so  far  as  this  is  a  mandatory  injunction.  It  is  laid  down  in 
Pomeroy's  Equity  Jurisprudence,  section  1,539  "  that  where  the  in-  .  ' 

Erf  is  immediate  and  pressing,  and  irreparable,  and  clearly  estab- 
ned  by  the  proofs,  and  not  acquiesced  in  by  the  plaintiff,  a  man- 
datoiT  injunction  ought  to  issue."  An  injunction  as  an  equitable 
remedy  has  grown  wonderfully  in  the  last  fifty  years,  and,  of  course, 
if  we  are  to  be  guided  by  decisions  and  dicta  prior  to  that  time,  the 
court  would  often  fail  to  excercise  this  power  where  it  is  necessary. 
I  think  myself,  with  professor  Pomeroy,  that  very  much  of  the  oo- 
jection  and  argument  that  has  been  made  against  the  allowance  of 
a  mandatory  injunction  in  times  gone  by  is  simply  absurd;  and  that 
it  was  absurd  is  manifest  by  the  practice  of  the  courts  of  evading 
the  rule— admitting  it  by  mouth,  but  overruling  it  in  act — that  is  to 
say,  admitting  that  the  authorities  stated  that  a  mandatory  injunction 
ought  not  to  Be  allowed,  and  at  the  same  time  enjoining  a  party  to  do 
some  affirmative  act  in  a  negative  form.  When  the  injury  is  immediate 
and  pressing,  and  at  the  same  time  irreparable,  and  the  right  to 
relief  is  made  out  clearly  upon  the  proof,  there  is  no  reason  why  a 
mandalory  injxmotion  should  not  issue.  In  this  case,  although  the 
injonction  is  mandatory  in  form,  is  in  effect  negative;  it  can  do  no 
harm  to  the  defendant,  even  if  it  should  turn  out  to  be  wrong.  It 
is  simply  an  equivalent  to  the  ordinary  provisional  injunction.  The 
defendant  is  engaged  in  operating  this  road;  it  is  there  for  the  pur- 
pose of  carrying  all  express  matter  which  can  be  gathered  up,  and 
brought  to  it,  to  be  carried  between  its  termini.  Considered  as  the 
Northern  Pacific  railway,  and  not  as  a  private  partner  of  the  North- 
em  Pacific  express  company,  in  which  light  we  have  no  right  to  re- 
gard it — considered  simply  as  the  Northern  Pacific  railway  company, 
it  is  a  matter  of  no  particular  moment  to  it — ^whether  the  express 
matter  is  furnished  by  Wells,  Fargo  &  Co.,  or  by  the  Northern 
Pacific  express  company.  Therefore  the  defendant  cannot  be  in- 
JQied,  in  any  legal  sense,  if  it  be  required  to  furnish  these  facilities 
to  Wells,  Fargo  &  Co.,  provided  that  Wells,  Fargo  &  Co.  give  a  bond 
to  compensate  the  defendant  in  every  respect,  for  the  reasonable 
expenses  incurred  in  furnishing  the  facilities.  Much  of  the  law  and 
argument  on  the  subject  of  mandatory  injunctions  has  very  little  ap- 

e»ition  to  this  case,  because  while  it  is  mandatory  in  form,  it  is 
dly  so  in  effect.    It  simply  requires  the  defendant  to  do  that 
which  it  ought  to  do — ^to  carry  express  matter  if  furnished  by  A.  as 
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well  as  by  B.j  being  paid  for  at  the  same  rate,  and  making  the  same 
amount  of  c^bney  out  of  it.  • 

These,  r.t)c^Iieve,  are  all  the  points  made  by  counsel  for  the  de- 
fendant ililiis  elaborate  argument  in  this  case.  I  do  not  think  he 
has  left  anything  unsaid,  or  any  stone  unturned.  The  main  question 
— as  to  the  duty  of  the  defendant  to  furnish  plainti£f  express  facil- 
itieSv-I  have  passed  on  before;  and  the  particular  and  peculiar  ones 
made  in  this  argument,  have  been  so  thoroughly  and  well  considered 
by  Mr.  Justice  Greene,  in  the  case  in  Washington  territory,  between 

.  these  same  parties,  that  I  might  have  contended  myself  by  simply 
referring  to  his  opinion,  from  which  1  have  already  quoted. 

•-'  The  order  of  the  court  will  be  that  the  defendant  be  required  to 
furnish  ordinary  express  facilities  to  the  plaintiff  on  its  road  oetween 
Oregon  and  St.  Paul  and  connecting  lines  or  links,  whatever  they 
may  be,  and  to  furnish  the  plaintiff  such  facilities  as  the  defendant 
furnishes  any  other  express  company;  and  in  addition,  that  the 
plaintiff  give  a  bond,  to  be  approved  by  the  master  of  this  court,  in 
the  sum  of  twenty-five  thousand  dollars,  to  pay  all  costs,  charges 
and  damages  which  the  defendant  may  incur.  I  have  fixed  tibis 
sum,  but  if  the  counsel  for  the  defendant  thinks  the  sum  ought  to 
be  greater,  I  will  hear  him  now,  or  at  any  time.  Possibly  at  some 
future  time  it  may  be  necessary  to  increase  the  bond. 


SUPREME  COURT  OF  NEVADA. 
State  v.  Warben. 

FOed  December  iSO,  1884. 

Settlbment  or  Statement  in  Gbiminal  CAas— Suprkhb  Ck>URT  has  no  power  oveb.— 
In  the  abBence  of  statute,  the  supreme  court  has  no  power  to  settle  a  statement  on  motion 
for  a  new  trial  in  a  criminal  case,  when  the  lower  court  refuses  to  settle  such  statement  ac- 
cording to  the  facts  claimed  by  the  moving  party. 

The  Trial  Court  has  the  Right  to  Settle  a  Statement  of  the  case  aocordiiiff  to  the 
facts,  without  r^ard  to  recitals  contained  in  the  reporter's  notes. 

Murder— Self-Defense— Instructions— Expression  of  Opinion  bt  Judob. — ^In  a  prose- 
cution for  murder,  where  the  defense  rely  upon  a  justification  of*  the  killing,  and  evideiice 
tending  to  show  such  justification  is  given,  it  is  error  warranting  a  reversal,  for  the  court,  in  re- 
fusing to  give  certain  instructions  concerning  the  law  of  self-defense,  to  remark  that  he  does  so 
because  he  "does  not  remember  any  testimony  given  tending  to  show  that  the  deceaaed  ever 
made  an  assault  upon  the  defendant,  or  that  there  was  any  atteiiipted  assault  made  by  de- 
ceased at  the  time  of  the  killing,  but  the  jurors  aro  the  exclusive  judges  of  the  facta  of  the 
case." 

Appeal  from  a  judgment  of  the  third  judicial  district  court,  Es- 
meralda county,  convicting  the  defendant  of  murder,  and  from  an 
order  denying  him  a  new  trial.     The  opinion  states  the  facts. 

J.  F.  Boiler,  for  the  appellant. 

Attorney  General  and  H.  F,  Bartine,  for  the  respondent. 

Leonard,  J.  Defendant  was  conyicted  of  murder  in  the  second 
degree.  He  appeals  from  the  judgment  and  the  order  denying  his 
motion  for  a  new  trial. 
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The  bill  of  exceptions,  as  signed  and  settled  by  the  court,  shows 
that,  at  the  trial,  in  the  presence  and  hearing  of  the  jurors,  the 
coart  remarked  as  follows  :  ''I  will  not  give  defendant's  instruc- 
tions, numbers  seven  and  eight,  for  the  reason  that  I  do  not  remem-- 
ber  of  any  testimony  given  in  the  case,  tending  to  show  that  the 
deceased  ever  made  an  assault  upon  the  defendant  Warren,  or  that 
there  was  any  attempted  assault  made  by  deceased  on  Warren,  at 
the  time  of  the  killing  ;  but  the  jurors  are  the  exclusive  judges  of 
the  facts  of  the  case.' 

Before  judgment  was  pronounced,  and  before  filing  his  motion 
for  a  Dew  trial,  defendant  objected  to  that  part  of  the  bill  of  excep- 
tions which  purported  to  state  the  remarks  of  the  court  above  re- 
ferred to,  and  claimed  that  they  were  not  as  set  out  in  the  bill  of 
exceptions  as  settled.  He  excepted,  also,  to  the  action  of  the  court 
in  striking  out  of  the  bill  of  exceptions  what  is  claimed  to  have 
been  a  copy  of  the  reporter's  notes  of  the  court's  remarks,  and  he 
asked  leave  to  make  proof  of  the  remarks  that  were  in  fact  made. 

There  is  nothing  in  the  record  showing  that  counsel  for  the  re- 
spective parties  agreed  that  the  remarks  oi  the  court  were  as  stated 
in  the  bill  of  exceptions  prepared  and  presented  by  defendant. 

We  need  not,  therefore,  express  any  opinion  as  to  what  would 
hare  been  the  effect  of  such  an  agreement. 

It  is  now  urged  that  the  court  erred  in  refusing  to  permit  de- 
fendant to  introduce  evidence  showing  what  remarks  were  made. 

The  civil  practice  act  (0.  L.,  1,252)  provides  a  remedy  in  civil 
cases,  when  the  court  refuses  to  settle  a  statement  according  to  the 
facts  claimed  by  the  moving  party,  but  in  the  criminal  practice  act 
there  is  no  such  provision. 

In  California  both  the  civil  and  criminal  practice  acts  provide  a 
remedy  for  such  cases. 

The  question  is,  whether,  in  the  absence  of  a  statute,  the  court 
has  any  power  in  the  premises. 

We  do  not  think  it  nas. 

The  statute  makes  it  the  duty  of  the  trial  court  to  settle  the  bill 
of  exceptions  according  to  the  facts,  and  this  court  is  obliged  to 
take  it  and  act  upon  it  as  signed  and  settled. 

The  legislature  has  left  the  settlement  to  the  lower  court  without 
providing  relief  in  case  of  real  or  imaginary  error. 

Without  affirmative  legislative  action  this  court  is  powerless. 

Upon  the  point  that  the  court  erred  in  striking  out  the  reporter's 
notes  of  the  remarks  made,  it  is  enough  to  say  that  the  reporter's 
notes  are  not  in  the  transcript,  and  if  thev  were,  we  should  hold 
that  the  court  had  the  right  to  settle  the  bill  according  to  the  facts, 
and  that  such  was  its  duty:  State  v.  Larkin,  11  Nov.,  321. 

We  come  now  to  the  question,  whether  the  court's  remarks,  set 
ont  above,  entitle  the  defendant  to  a  new  trial. 

The  record  shows  that  defendant  admitted  killing  Darling,  but 
that  he  set  up  the  defense  of  justifiable  homicide. 
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If  the  court  says  "there  is  no  such  testimony/'  still  the  jurors  are 
the  judges  of  the  facts,  and  their  legal  duty  is  to  examine  the 
evidence  and  decide  upon  it,  without  reference  to  the  judge's 
opinion. 

In  Tickel's  case,  13  Nev.,  611,  we  said:  "It  is  entirely  natural 
that  jurors  do,  and  proper  that  they  should,  listen  attentively  to,  and 
be  greatly  influenced  by,  all  remarks  of  the  court. 

"They  have  the  right  to  confide  in  its  expressed  opinions,  and  it  is 
their  duty  to  obey  its  legal  instructions. 

'*  It  may  be  said  that  jurors  are  presumed  to  know  the  law  that 
the  court  has  not  the  right  to  instruct  them,  or  give  any  opinions, 
upon  questions  of  fact,  and  that,  therefore,  they  ought  not  to  be, 
and  will  not  be,  influenced  thereby.  In  my  opinion,  experience 
does  not  justify  such  conclusion;  but,  at  any  rate,  courts  cannot  pre- 
sume against  the  natural  result  of  remarks  or  instructions  improp- 
erly made.  If  the  court,  in  this  case,  had  informed  the  jury  that  it 
had  no  right  to  comment  or  instruct  them  upon  (Questions  of  fact, 
and  that  they  must  not  be  influenced  by  what  it  might  say,  still  its 
expressed  opinion  must  have  influenced  them.  They  would  have 
known  the^opinion  of  the  court  then  as  now,  audit  would  have  left  its 
impression  upon  their  minds." 

Suppose  the  court  had  said:  "I  will  not  give  these  instructions, 
because  I  do  not  remember  any  evidence  tending  to  sustain  defend- 
ant's claim  or  defense  of  justifiable  homicide.'* 

Can  any  one  doubt  that  the  effect  of  such  remarks  would  have 
been  to  prejudge  the  minds  of  the  jury  against  defendant  ? 

If  the  court  fails  to  remember  important  facts  in  a  case,  and  so 
states  in  the  presence  of  the  jury,  is  it  not  most  natural  for  the  latter 
to  take  the  court's  view  without  examination,  instead  of  carefully 
weighing  the  testimony  as  it  was  given  ? 

In  State  v.  Ah  Te>ng,  7  Nov.,  152,  this  court  said:  "Under  our 

Eractice,  the  judge  should  intimate  no  opinion  upon  the  facts.  'If 
e  cannot  do  so  directly,  he  cannot  indirectly;  if  not  explicitly,  he 
cannot  by  innuendo;  and  the  effect  of  such  an  opinion  cannot  be  ob- 
viated by  announcing  in  distinct  terms  the  jury's  independence  of 
him  in  all  matters  of  fact:'  2  Winston,  47.  One  object  is  stated  to 
be  to  guard  against  the  well-known  proneness  of  jurors  to  seek  to 
ascertain  the  opinion  of  the  judge,  and  to  shift  their  responsibilities 
from  themselves  to  the  court." 

The  vice  of  remarks  like  those  under  consideration,  whether  they 
be  "  There  is  no  such  testimony,"  or  "  I  do  not  remember  any  such, ' 
is  not  that  they  take  from  the  jury  their  right  to  judge  of  tne  facts, 
but  that  they  throw  the  weight  of  the  court's  opinion  into  the  scale 
opposed  to  defendant,  when  he  has  the  right  to  be  judged  by  the 
evidence  as  construed  by  the  jury,  uninfluenced  or  unbiased  by  any 
opinion  of  the  judge. 

The  natural  tendency  of  the  remarks  made  in  this  case  was  to  con« 
vey  the  idea  to  the  jury  that,  in  the  opinion  of  the  court,  no  testi- 
mony was  given  for  the  purpose  of  proving  an  assault  upon  defend' 
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ftDt,  or  that  the  testimony  offered  and  admitted  for  that  purpose  did 
not  tend  to  prove  an  assanlt. 

In  either  case,  the  impression  conveyed  or  opinion  expressed,  was 
erroneons,  and  the  result  may  have  been  to  lead  the  jury  into  the 
error  entertained  by  the  court. 

It  is  said  by  counsel  for  the  state  that,  when  the  court  refused  the 
instructions  upon  the  grounds  stated,  defendant's  attorney  should 
hare  refreshed  the  judge's  memory  by  stating  the  testimony  and 
asking  that  the  reporter's  notes  be  read. 

This  argument  might,  or  might  not,  be  sound  (a  question  we  do 
not  decide),  if  the  question  under  consideration  was  whether  the 
court  erred  in  refusing  the  instructions  asked,  but  it  certainly  has 
no  merit  where  the  error  complained  of  is  the  making  of  the  remarks 
in  question. 

Defendant's  counsel  had  the  right  to  ask  the  court  to  give  these 
instructions.  The  court's  duty  was  to  refuse  them  if  the^  were  not  law, 
or  were  inapplicable  to  the  case.  But  it  was  not  justified  in  refus- 
ing them  for  the  reason  that  there  was  no  evidence  to  support  them, 
if  such  there  was,  and  it  had  no  right  to  convey  the  idea  to  the  jury 
that  there  was  no  evidence  tending  to  show  an  assault,  in  the  face  of 
testimony  which,  if  believed,  did  tend  to  prove  that  material,  con- 
tested fact. 

Nor  was  it  any  part  of  the  dutv  of  defendant's  counsel  to  correct 
the  court's  error,  after  the  remarks  he  had  made.  He  was  not  there 
for  that  purpose. 

There  are  several  decisions  of  this  court  that  bear  upon  the  question 
under  consideration  to  which  we  refer:  People  v.  Banks,  1  Mev.,  36; 
State  V.  Ah  Long,  7  Nov.,  152;  State  v.  Harkin.  7  Nov.,  381;  State 
T.  Tickel,  13  Nov.,  509.  Dissenting  opinion  of  Mr.  Justice  Lewis, 
in  State  v.  Millian,  3  Nov.,  468,  referred  to  and  approved  by  the 
eourt  in  State  v.  Ah  Long,  supra,  152.  See  also,  Shirwin  v.  The 
People,  69  111.,  56;  Fisher  v.  The  People,  23  111.,  294-5;  Sullivan 
T.  The  People.  31  Mich.,  4. 

Judgment  and  order  appealed  from  reversed,  and  cause  remanded. 

Hawlet,  C.  J.,  DISSENTING.  I  am  unwilling  to  give  my  sanction 
to  a  reversal  of  this  case  upon  the  ground  stated  in  the  opinion  of 
the  court. 

The  constitution  of  this  state  declares  that  "  judges  shall  not 
charge  juries  in  respect  to  matters  of  fact,  but  may  state  the  testi- 
mony and  declare  the  law:'*  Art.  YI.,  sec.  12. 

The  remarks  of  the  district  judge,  whilst  verging  closely  upon  the 
prohibited  line  of  the  constitution,  do  not,  in  my  opinion,  cross  it. 

It  is  claimed  that  the  language  of  the  judge,  construed,  as  it  must 
be,  with  reference  to  the  time  and  manner  of  its  use,  was  equivalent 
io  a  statement  that  there  was  no  evidence  tending  to  show  an  assault. 
If  these  premises  are  correct,  then  the  conclusion  arrived  at  by  the 
eourt  must  necessarily  follow,  provided  there  was  any  evidence, 
bowever  slight,  tending  to  show  an  assault. 
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Bat,  it  seems  to  me,  there  is  a  marked  difference  in  the  facts 
whether  a  judge  states  to  the  jury  that  there  is  no  testimony  upon  a 
certain  point,  or  simply  states  that  he  has  no  recollection  of  aay 
testimony  being  ^iven  upon  the  point.  In  the  former  case,  the 
statement  would,  if  there  was  any  testimony,  clearly  invade  the  pro- 
vince of  the  jury,  because  the  question  at  issue  would  thereby  be 
withdrawn  from  their  consideration;  but  in  the  latter  case  it  would 
be  left  for  the  jury  to  decide  whether  there  was  any  testimony  which 
the  court  had  overlooked,  and,  if  any,  whether  it  was  sufficient  to 
establish  the  fact  in  controversy,  and,  hence,  the  province  of  the 
jury  would  not  necessarily  be  invaded.  I  do  not  think  the  time  of 
making  the  remarks  in  question  changes  the  result  I  have  stated. 

.  Under  the  provisions  of  the  constitution  the  district  judge  may, 
if  so  inolinea,  ''  state  the  testimony."  If,  in  doing  so,  he  leaves 
out  some  material  parts  thereof,  at  the  same  time  informing  the  jury 
that  he  has  stated  all  the  testimony  within  his  recollection,  but  that 
they  are  the  exclusive  judges  of  the  facts,  and  that  it  is  their  duty, 
in  deciding  the  case,  to  consider  all  the  testimony  adduced  at  the 
trial,  would  the  omission  of  the  judge  to  state  all  the  testimony 
justify  a  reversal  of  the  case  ?    I  think  not. 

Every  petitioner  knows  that  in  the  trial  of  causes  there  often 
arises  a  controversy  between  counsel  in  relation  to  the  testimony. 
How  is  that  controversy  to  be  decided  ?  If  a  reporter  has  taken 
down  the  testimony  his  notes  may  be  referred  to.  Each  counsel 
may  state  his  recollection.  The  court  may  state  what  its  memory  is 
in  regard  thereto.  But,  after  all,  it  is  for  the  jury  to  decide,  and  if 
the  disputed  question  is  not  withdrawn  from  their  unbiased  con- 
sideration  their  peculiar  province  to  decide  the  facts  is  not  invaded. 

The  principles  announced  in  the  decisions  cited  in  the  opinion  of 
the  court  and  in  appellant's  brief  are  correct  upon  the  facts 
which  existed  therein.  It  is  always  the  province  of  a  jury  to  say 
whether  a  fact  is  proved  or  not.  They  are  the  exclusive  judges  of 
the  credibility  of  the  witnesses,  of  the  weight  of  the  testimony  and 
of  the  facts  established  by  the  testimony.  They  must  be  left  free 
to  act  in  accordance  with  the  dictates  of  their  judgment.  The  final 
decision  upon  the  facts  rests  with  them,  and  any  interference  by  the 
court  with  a  view  to  influence  them  in  finding  a  verdict  against  their 
convictions  is  unwarrantable  and  irregular.  The  constitutional  pro- 
vision is  violated  whenever  a  judge  makes  any  remarks  in  the 
presence  of  the  jury,  or  so  instructs  them,  as  to  force  the  jury  to  a 
particular  conclusion  upon  the  whole,  or  any  part,  of  the  case,  or  to 
take  away  their  exclusive  right  to  weigh  the  evidence  and  to  deter- 
mine the  facts  from  the  testimony  given  in  the  case.  But,  in  making 
the  remarks  in  this  case,  the  district  judge  did  not,  in  my  opinion, 
charge  the  jury  in  respect  to  a  matter  of  fact.  He  did  not  express 
any  opinion  upon  the  weight  of  the  testimony,  or  make  any  state- 
ment as  to  the  credibility  of  the  testimony  as  given  by  any  witness. 

When  an  attorney  desires  an  instruction  to  be  given  upon  his 
theory  of  the  case,  is  it  not  proper  for  him  to  call  the  attention  of 
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court  to  the  particalar  testimony  upon  which  he  relies  to  sustain 
the  instruction  ?  If  he  omits  to  do  so  and  the  court  informs  him 
that  it  has  no  recollection  of  any  testimony  haying  been  given  tend- 
ing to  show  the  existence  of  a  fact  referred  to  in  the  instruction,  is 
it  not  tbe  duty  of  counsel  to  refresh  the  memory  of  the  court  by  a 
reference  to  the  testimony  ? 

It  is  true  that  the  court  is  not  usually  called  upon  to  make  any 
remarks  in  giving  or  refusing  instructions;  but  if  it  did  not  remem- 
ber the  testimony,  would  it  be  improper  to  request  counsel  to  refer 
to  the  particular  testimony  upon  which  they  rely,  so  as  to  enable 
the  court  to  act  intelligently  in  the  matter  ? 

In  People  v.  Bamhart,  the  court  agreed  in  its  recollection,  with 
the  district  attorney,  that  no  evidence  had  been  given  of  the  char- 
acter claimed  by  defendant's  counsel,  and,  at  the  same  time,  said 
"that  the  jury  were  the  sole  judges  of  what  the  testimony,  if  any, 
in  that  respect  was."  Defendant's  counsel  excepted  to  the  action  of 
the  court  in  allowing  the  district  attorney  to  proceed  in  arguing  the 
ease  upon  the  theory  that  no  such  testimony  nad  been  given.  The 
supreme  court  declared  the  exception  to  be  without  merit.  "An 
erroneous  statement  of  the  testimony  to  a  jury  by  counsel  in  the 
trial  of  a  cause  is  not  an  error  for  which  a  new  trial  will  be  awarded. 
It  would  be  strange  if  it  was.  It  often  occurs  that  counsel  do  not 
agree  as  to  what  the  testimony  is.  Indeed,  it  rarely  happens  they 
do.  It  is  for  the  jury  to  determine  that  question,  and  so  the  court 
told  the  jury  in  this  case,  at  the  same  time  affording  defendant  the 
opportunity,  of  which  he  did  not  avail  himself,  to  show  from  the 
reporter's  notes  just  what  the  testimony  was:"  59  Cal.,  402. 

In  State  v.  Bejnolds  the  court  stated  the  testimony  given  by  the 
witnesses  in  chief  without  adverting  to  the  facts  elicited  upon  the 
cross-examination,  but  closed  its  remarks  with  the  injunction  that 
the  jury  ''must  base  their  verdict  upon  all  the  evidence."  The 
conrt,  in  disposing  of  the  exception  to  the  omission  of  the  court, 
said,  quoting  from  the  previous  decision  of  State  v.  Grady,  83  N.  0., 
M3/*  It  was  the  duty  of  counsel  if  evidence  important  to  the  de- 
fense had  been  overlooked,  then  to  call  it  to  the  attention  of  the 
jiidge,  and  have  the  omission  supplied.  It  would  neither  be  just  to 
him,  nor  conducive  to  a  fair  trial  to  allow  this  neglect  or  oversight, 
attributable  to  the  counsel  quite  as  much  as  to  the  judge,  to  be  as- 
signed for  error,  entitling  the  accused  to  another  trial:"  87  N. 
C,  M6. 

In  State  V.  Beed,  the  court  said:  ''It  can  hardly  be  expected 
tbat  a  judge  in  his  charge  shall  allude  to  all  the  testimony  developed 
during  a  long  trial,  or  all  the  circumstances  growing  out  of  it,  nor 
is  it  necessary  after  a  full  and  careful  analysis  of  it  by  able  counsel. 
Bat  if  any  material  omission  or  misstatement  occur,  it  is  the  privi- 
%e  and  the  duty  of  counsel  to  call  the  attention  of  the  court  to  it 
^  the  time,  otherwise  all  grounds  of  complaint  are  waived :"  62 
Me,  137. 
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These  cases  do  not  present  precisely  the  same  question  as  in  the 
case  at  bar;  but  the  principle  announced  is,  in  my  opinion,  more 
applicable  to  the  facts  of  this  case  than  are  the  principles  an- 
nounced in  the  cases  cited  in  the  opinion  of  the  court. 

I  have,  so  far,  only  considered  the  question  whether  the  remarks 
of  the  judge,  of  themselves,  justify  a  new  trial,  and  have  arrived  at 
the  conclusion  that  they  do  not.  This  subject  has  been  discussed 
independent  of  the  question  whether  the  instructions,  with  refer- 
ence to  which  the  remarks  were  made,  were  correct  or  not. 

Of  course,  the  judgment  should  be  reversed  if  the  instructions 
refused  were  in  all  respects  correct  and  there  was  any  evidence  in 
the  case  tending  to  show  an  assault  upon  the  defendant.  But  I  am 
of  opinion  that  the  instructions  were  not  correct.  The  use  of  the 
word  "affray"  in  lieu  of  "homicide,"  was  calculated  to  mislead 
the  jury  with  reference  to  the  disputed  question  whether  deceased, 
prior  to  the  homicide,  assaulted  the  defendant. 

An  '* affray"  is  defined  to  be  '*  the  fighting  of  two  or  more  per- 
sons in  a  public  place,  to  the  terror  of  the  people:"  Desty  Am.  Cr. 
L.,  sec.  95,  a.;  Simpson  v.  State,  5  Yerg.,  357;  Hawkins  v.  State,  13 
Geo.,  324;  Wilkes  v.  Jackson,  2  H.  &  M.,  360;  State  v.  Sumner,  5 
Strob.,  56;  McClellan  v.  State,  53  Ala.,  640. 

An  assault  is  any  unlawful  physical  force,  partly  or  fully  put  in 
motion,  which  creates  a  reasonable  apprehension  of  physical  injury 
to  a  human  being:  1  Bisb.  Gr.  L.,  sec.  548;  2  Bish.  Gr.  L.,  sec. 
23;  State  v.  Hampton,  63  N.  G.,  14;  State  v.  Vannoy,  65  N.  C, 
533;  State  v.  Gorham,  55  N.  H.,  168;  Gom.  v.  White,  110  Mass., 
409. 

The  use  of  the  word  "affray"  implied  that  an  assault  had  been 
made.  The  instructions  assumed  the  existence  of  a  fact  that  was 
in  dispute,  and  were,  therefore,  properly  refused. 

The  mere  fact  that  the  court  gave  a  wrong  reason  for  a  correct 
ruling  is  not,  of  itself,  sufficient  to  justify  a  reversal  of  the  case. 


Sultan  et  al.  v.  Sherwood. 

Filed  December  20,  1684. 

Nkw  Trial— Subprise— Evidence — Review  of. — On  a  motion^  for  a  new  trial  on  the 
ground  of  Burprise,  the  district  court  is  the  sole  judge  of  the  credibility  of  the  evidence,  and 
the  determination  of  the  motion  will  not  be  disturbed  if  there  is  evidence  to  sustain  it. 

The  Saue— Mistake  as  to  Material  Fact. — A  new  trial  may  be  granted  for  a  mistake 
as  to  a  material  fact  if  the  defeated  party  had  no  knowledge  thereof  until  after  the  case  waa 
closed  and  ready  for  submission  to  the  jury. 

Appeal  from  au  order  of  the  sixth  judicial  district  court,  Lincoln 
county,  granting  plaintiffs  a  new  trial.     The  opinion  states  the  facts. 

A.  B.  Hunt  and  C.  H.  Patchin,  for  the  appellant. 
Baker  &  WineSy  for  the  respondents. 
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Belknap,  J.  This  is  an  action  of  trover.  Plaintiffs  claim  owner- 
ship of  certain  personal  property  by  bill  of  sale  and  possession 
therennder  from  John  Kinney  in  consideration  of  an  inoebtedness 
existing  between  them. 

Defendant  justifies  the  taking  as  sheriff  under  an  execution  issued 
upon  a  moneyed  judgment  against  Kinney;  admits  a.pretended  trans- 
fer of  the  property  to  plaintiffs,  but  claims  it  to  have  been  fraudu* 
lent  as  against  the  execution  creditors.  Defendant  recovered  judg- 
ment. A  new  trial  was  granted  on  the  ground  of  surprise.  From 
this  order  defendant  has  appealed. 

At  the  trial,  plaintiffs,  for  the  purpose  of  establishing  a  consider- 
ation for  the  transfer,  introduced  in  evidence  an  account  between 
themselves,  as  merchants,  and  Kinney,  showing  the  purchase  by 
him  of  many  articles  of  general  mercnandise  at  various  times,  ad- 
yancemeDts  of  money  to  his  use,  interest  upon  overdue  balances, 
some  credits,  but  s  general  indebtedness  of  two  thousand  and  thirty- 
six  dollars  and  sixty-two  cents.  The  item  of  interest  was  eight  hun- 
dred and  seventy-five  dollars  and  one  cent.  This  item  contained  an 
error  against  Kinney  of  about  seven  hundred  dollars.  The  charge 
for  interest  should  have  been  one  hundred  and  forty-four  dollars 
and  fifty-four  cents,  accorting  to  the  computation  made  by  appel- 
lant. The  account  showing  this  item  was  introduced  in  evidence 
npon  two  trials  of  this  cause,  but  the  error,  although  patent,  escaped 
the  attention  of  the  court,  counsel  and  jury  at  the  nrst  trial.  At  the 
second  trial  the  district  court  was  not  advised  of  the  error  until 
after  the  submission  of  the  cause  to  the  jury,  and  is  of  opinion  that 
it  did  not  appear  to  the  jurv  until  after  they  had  retired  to  deliber- 
ate npon  the  case.  The  affidavit  of  Louis  Sultan,  one  of' the  plaint- 
ifis,  states,  among  other  things,  that  he  '*  is  informed  and  believes 
that  the  only  reason  which  the  said  jury  had  and  based  their  verdict 
upon,  against  said  plaintiffs,  was  the  fact  which  was  for  the  first 
time  discovered  by  the  said  jury,  in  the  jury  room,  after  the  said 
jury  had  retired  to  deliberate  upon  their  verdict,  that  there  was  a 
large  mistake  in  favor  of  said  plaintiffs  in  the  computation  of  in- 
terest in  their  (plaintifiis')  account  with  John  Kinney,  from  whom 
they  purchased  the  property  described  in  the  complaint  in  said 
action. 

*  'And  affiant  further  says,  that  he  did  not  know  of  such  mistake 
mitil  the  testimony  in  the  case  had  been  closed,  and  the  same  was 
ready  to  be  submitted  to  the  jury,  and,  therefore,  could  not  have  in- 
formed his  attorneys  in  relation  to  the  same. 

"And  affiant  further  says,  that  said  account  was  made  up  on  the 
thirteenth  day  of  June,  a.  d.  1882,  by  Louis  Jacobs,  a  son  of  one  of 
the  plaintiffs,  and  a  graduate  of  Heald's  Mercantile  College,  and  in 
whom  affiant  placed  confidence  as  a  correct  accountant;  and  that 
affiant,  being  engaged  in  business  at  Bristol  at  the  same  time,  and 
very  busy,  accepted  the  said  account  as  correct,  and  never  examined 
the  same  to  detect  any  errors  therein ;  and  that  if  he  had  known  of 
such  mistake  before  said  cause  had  been  submitted  to  said  jury  he 
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could  have  explained  the  same  so  as  to  show  to  said  jury  that  neither 
himself  nor  Mr.  Jacobs,  his  co-plaintiff^  was  guilty  of  any  fraud  in 
the  transaction." 

Counter-affidavits  were  presented  by  defendant  raising  an  issue  of 
fact  as  to  the  time  when  plaintiff  became  aware  of  the  error. 

The  district  court  is  the  sole  judge  of  the  credibility  of  evidence 
upon  motions  of  this  nature.  It  determined  the  controverted  qaes- 
tion  in  favor  of  the  plaintiffs,  and  as  there  is  testimony  sustaining 
the  finding,  we  cannot  disturb  it. 

The  only  matter  open  for  consideration  is  whether  the  affidavit  of 
Sultan  sets  forth  a  state  of  facts  entitling  plaintiffs  to  a  new  trial. 

It  was  the  duty  of  Sultan  to  have  informed  the  court  and  jury  of 
the  error  in  the  computation  of  interest  at  the  earliest  practicable 
moment  after  its  discovery.  A  party  cannot  be  allowed  to  take  the 
chances  of  success  and,  upon  the  rendition  of  an  adverse  verdict, 
obtain  a  new  trial  on  the  ground  of  surprise. 

The  affidavit  states  ^'that  he  (Sultan)  did  not  know  of  such  mis- 
take until  after  the  testimony  in  the  case  had  been  closed  and  the 
same  was  ready  to  be  submitted  to  the  jury.*' 

The  language  of  the  affidavit — that  the  cause  was  ready  to  be  sub- 
mitted to  the  jury — implies  that  everything  had  been  done  by  way 
of  introduction  of  evidence,  argument  of  counsel  and  instruction  by 
the  court  necessary  to  an  understanding  of  the  issues  involved,  and 
that  the  only  act  remaining  to  be  performed  was  to  transfer  the  fur- 
ther consideration  of  the  cause  to  the  jury. 

The  submission  of  a  cause  under  such  circumstances  is  a  mere 
momentary  act,  generally  contemporaneous  with  its  preparation  for 
submission. 

The  affidavit  bears  out  the  view  that  no  time  for  deliberation  or 
action  elapsed,  and  states  that  because  he  learned  of  the  error  as  set 
forth  plaintiff  ''could  not  haye  informed  his  attorneys  in  relation  to 
the  same."  It  may  well  have  been  that  learning  of  the  error  at  the 
conclusion  of  the  trial,  plaintiff  did  not  have  a  reasonable  oppor- 
tunity to  act  further  in  the  matter  except  upon  motion  for  a  new 
trial. 

It  is  extraordinary  that  the  mistake  should  have  escaped  the  attention 
of  counsel  upon  each  side  at  both  trials.  This,  however,  appears  to 
be  fact;  and  a  matter  unknown  to  the  court,  and  upon  which  the 
verdict  may  have  been  principally  predicated,  was  not  investigated. 

We  think  that  the  ground  of  surprise,  within  the  meaning  of  the 
statute,  has  been  established,  and  that  plaintiffs  were  not  guilty  of 
laches. 

The  order  of  the  district  court  is  affirmed. 
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SUPREME  COURT   OF  OREGON. 
Habersham  v.  Seabs. 

Filed  December  15, 1884^ 

MAi<n)AMU»—OFFiCB  ov  Wbit— Whkn  Issues.— Under  the  Oregon  code  the  writ  of  man- 
diiDus  is  precUely  the  same  as  it  was  under  the  oommon  law.  To  authorize  its  issuance  two 
facts  munt  co-exist,  to  wit,  the  right  to  have  the  particuhur  act  or  duty  performed,  and  the 
Tint  of  an 'adequate  or  specific  remedy  at  law. 

Tbe  Sahe— Does  not  Lie  to  Compel  Levy  or  Execution. — Mandamus  does  not  lie  in 
favor  of  a  judgment  creditor  against  a  sheriff  to  compel  the  levy  of  an  execution.  If  the 
»herif  I'aila  or  refuses  to  perform  his  official  duty  the  remedy  of  the  judgment  creditor  is  con- 
imd  to  an  action  at  law  for  such  n^lect 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
coimtj,  entered  in  favor  of  the  defendant.     The  opinion  states  the 

facts. 

E.  W,  Bingham^  for  the  appellant. 
KiUin  &  Moreland^  for  the  respondent. 

Lord,  J.  This  was  an  application  for  a  writ  of  mandamus  to 
compel  the  defendant  as  sheriff  of  Multnomah  county  to  levy  a  writ 
of  execution  and  to  make  due  return  thereof,  based  substantially 
upon  this  state  of  facts:  That  on  the  twenty-second  day  of  April, 
1S84,  the  petitioner  duly  recovered  a  judgment  against  S.  Herman 
in  an  action  in  the  circuit  court  of  Oregon  for  Columbia  county,  for 
one  hundred  dollars  damages,  and  costs  and  disbursements  taxed  at 
(about)  sixty-five  dollars,  and  for  the  possession  of  certain  saw-logs; 
that  said  judgment  was  duly  rendered  and  entered  in  said  court  on 
said  date;  that  on  or  about  April  26,  1884,  the  petitioner  duly 
caused  an  execution  to  enforce  said  judgment  to  issue  to  the  sheriff 
of  Multnomah  county,  Oregon;  that  said  execution  was  duly  issued 
on  or  about  said  day,  and  on  the  twenty-eighth  of  April,  1884,  it 
was  delivered  to  said  sheriff  of  Multnomah  county,  Oregon,  with 
directions  to  execute  it  forthwith  for  said  damages  and  costs;  that 
on  May  3,  1884,  said  sheriff  had  done  nothing  with  said  execution, 
and  when  requested  thereafter  by  the  petitioner's  attorney  he  neg- 
lected, and  finally  refused  to  execute  said  writ,  and  still  does  so; 
that  aaid  judgment  debtor,  S.  Herman,  has  ample  personal  property, 
subject  to  execution,  in  the  city  of  Portland,  Multnomah  county, 
(regon,  to  satisfy  said  judgment  and  execution;  that  said  sheriff 
bovg  of  said  property  and  where  it  is;  that  the  petitioner  is  still 
the  owner  of  said  judgment,  and  that  said  execution  has  not  been 
stayed  up  to  this  time,  and  that  both  said  judgment  and  execution 
&re  still  in  full  force  and  efi'ect;  that  said  b.  Herman  has  no  prop- 
erty in  said  Columbia  county.  An  order  having  been  made  upon 
the  defendant  to  show  cause,  he  filed  a  demurrer  to  the  petition  on 
the  ground  that  the  facts  alleged  were  insufficient  to  authorize  the 
issuance  of  the  writ  of  mandamus,  which  demurrer  the  court  below 
sustained  and  the  plaintiff  appeals  to  this  court. 

The  purpose  of  a  writ  of  execution  is  to  authorize  the  officer  to 
»hom  it  is  directed  and  delivered,  to  seize  and  hold  the  property  of 
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the  debtor  for  the  satisfaction  of  the  amount  ordered  to  be  made  by 
such  writ;  aud,  in  the  absence  of  instructions,  it  is  his  duty  to  pro- 
ceed with  reasonable  celerity  and  promptness  to  execute  it,  in  ac- 
cordance with  its  mandates.     If,  at  the  time  of  the  delivery  of  the 
writ,  the  plaintiff  being  apprehensive  of  the  loss  of  his  debt,  unless 
it  be  immediately  levied,  directs  the  officer  to  proceed  forthwith,  or 
points  out  property  belonging  to  the  defendant,  and  requests  its 
seizure,  it  is  his  duty  to  make  every  possible  effort  to  comply  with 
such  directions  or  instructions,  consistent  with  a  just  regard  for 
other  duties  which  may  devolve  upon  him,  or  he  will  be  answerable 
for  the  consequences,  if  any  injury  or  loss  result  to  the  plaintiff  by 
reason  of  any  neglect  or  omission  of  such  duty.     Of  course,  it  is 
not  intended  by  this  to  lay  down  any  fixed  rule  which  would  be  ap- 
plicable to  every  action  for  damages  against  such  officer  for  negli- 
gence or  omission  of  duty,  without  regard  to   the  particular  facts 
and  circumstances  which  might  be  offered  by  way  of  defense,  in  ex- 
planation of  his  conduct.     It  is  readily  admitted  that  ''many  facts 
and  circumstances  might  exist,  which  would  authorize  a  jury  to  find 
that  delay  in  a  given  case  was  reasonable,  when,  if  unexplained,  the 
court  would  not  hesitate  to  hold,  as  a  matter  of  law,  that  it  was  un- 
reasonable."   Our  purpose  is  simply  to  state  the  duty  which  the 
law  imposes  upon  such  officer,  and  which,  in .  the  absence  of  any 
explanatory  facts  and  circumstances,  would  establish,  as  a  matter  of 
law,  the  clear,  legal  right  of  the  plaintiff  to  the  performance  of  the 
duty:    Freeman  on  Executions,  sees.  107,  252;  Herman  on  Execu- 
tions, sees.  158,  159,  408,  and  cases  cited  in  notes.     Upon  the  facts 
as  presented  and  admitted  bv  the  demurrer,  it  was  the  legal  right  of 
the  plaintiff  to  have  the  performance  of  the  particular  duty  which 
he  requested  at  the  hand  of  the  defendant.     This  is  incontestable. 
But  does  the  refusal  of  the  defendant  or  his  neglect  to  perform  a 
duty  which  the  law  imposes  upon  him,  afford  sufficient  ground  for 
relief  by  mandamus  ?    Under  the  code,  the  office  of  the  writ  is  pre- 
cisely the  same  as  it  was  under  the  common  law :  Warner  v.  Myers, 
4  Or. ,  75;  Durham  v.  Monumental  S.  M.  Co.,  9  Or.,  43.     It  may  be 
issued  to  any  inferior  court,  corporation,  board,  officer  or  person, 
to  compel  the  performance  of  an  act  which  the  law  especially  en- 
joins as  a  dutv  resulting  from  an  office,  trust,  or  station.     *     *    * 
The  writ  shall  not  be  issued  in  any  case  where  there  is  a  plain, 
speedy  and  adequate  remedy  at  law:    Civil  Code,  sec.  583.     The 
ODJect  of  the  writ  is  to  prevent  a  failure  of  justice,  and   is    based 
upon  reasons  of  justice  and  public  policy.     **  The  reason  why  we 

Sant  these  writs,"  said  Lord  Hardwicke,  when  presiding  on  the 
ng's  bench,  **  is  to  prevent  a  failure  of  justice,  and  for  the  execu- 
tion of  the  common  law,  or  of  some  statute,  or  of  the  king's  charter:" 
The  King  v.  Wheeler,  Cas.  temp.  Hardw.  99;  S.  C,  Cunningham, 
155.  To  the  same  effect,  but  more  fully,  Lord  Mansfield  expressed 
himself  as  follows:  ''A  mandamus  is  a  prerogative  writ;  to  the  aid 
of  which  the  subject  is  entitled  upon  a  proper  case  previously 
shown,  to  the  satisfaction  of  the  court.     The  original  nature  of  the 
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writ,  and  the  end  for  which  it  was  framed,  direct  upon  what  occa- 
sions it  should  be  nsed.  It  was  introduced  to  prevent  disorder 
from  a  failare  of  justice  and  defect  of  police.  Therefore  it  ought 
to  be  used  upon  all  occasions  where  the  law  has  established  no  spe- 
cific remedy,  and  when  in  justice  and  good  government  there  ought 
to  be  one.  Within  the  last  century  it  has  been  liberally  interposed 
for  the  benefit  of  the  subject  and  advancement  of  justice.  The  value 
of  the  matter,  or  the  degree  of  its  importance  to  the  public  police, 
is  not  scrupulously  weighed.  If  there  be  a  rights  and  no  other  specific 
rmedy,  this  should  7iot  be  denied:^*  Rex  v.  barker,  3  Burr,  1,265, 
1,267.  In  brief,  the  writ  is  a  summary  remedy,  for  the  want  of  a 
specific  one,  when  there  would  otherwise  be  a  failure  of  justice: 
State  ex  rel.  McClellan  v.  Graves  et  al.,  19  Md.,  374.  Its  object  is 
not  to  supersede,  but  to  supply  the  want  of  a  legal  remedy.  To 
authorize  its  issuance,  two  facts  must  co-exist,  the  right  to  have  the 
particular  act  or  duty  performed,  and  the  want  of  an  adequate  or 
specific  remedy  at  law. 

In  determining,  then,  the  question  presented  by  this  record,  it  is 
not  sufficient  to  warrant  the  relief  prayed  for,  that  the  plaintiff  has 
a  clear  legal  right  to  have  the  duty  performed,  but  it  must  also  ap- 
pear that  the  law  affords  him  no  other  specific,  legal  remedy,  fully 
adequate  to  redress  his  grievances.  Has  the  plaintiff  «uch  a  remedy 
in  the  ordinary  course  of  the  law  for  the  negligence,  or  breach  of 
dnty  of  which  be  complains  ?  A  remedy  so  complete  and  adequate 
aa  will  afford  him  full  compensation  for  anj^  injury  or  loss  which  he 
may  have  sustained  ?  If  the  answer  to  this  question  be  in  the  af- 
firmative, there  will  be  no  failure  of  justice,  and  the  writ  must  be 
denied.  At  common  law,  the  remedy  for  negligence  or  violation  of 
dnty  by  a  sheriff  or  other  ministerial  officer  was  by  action  on  the 
case,  although  the  proceeding,  owing  to  particular  facts,  often  took 
the  form  of  trespass.  In  Shearmin  &  Bedfield  on  Negligence,  sec. 
515,  it  is  said  that  ' '  the  functions  of  sheriffs  and  other  officers 
charged  with  the  execution  of  process,  are  purely  ministerial.  Their 
dntiesare  generally  prescribed  by  statute;  for  their  negligence  or 
other  officiiQ  misconduct,  special  statutory  remedies  are  provided; 
and  for  particular  breaches  of  duty  special  penalties  are  imposed. 
Soch  enactments  do  not,  however,  unless  by  their  express  terms, 
supersede  the  common  law  liability,  to  which  every  ministerial  offi- 
cer is  subject.  Therefore,  a  statute  which  gives  an  action  of  debt 
against  a  sheriff  for  an  escape,  or  for  neglect  to  levy  an  execution, 
does  not  impair  the  common  law  remedy  of  action  on  the  case  :** 
S^gw.  on  Dam.,  443.  A  sheriff's  bond  is  unknown  to  the  common 
law,  and  derives  its  existence  wholly  from  the  statute.  It  is  pro- 
ved by  the  statutes  of  this  state  that  the  sheriff,  before  entering 
|tpon  the  duties  of  his  office,  shall  give  and  file  an  official  undertak- 
Q^  in  the  sum  of  ten  thousand  dollars,  that  he  will  well  and  faith- 
My  perform  the  duties  of  such  office:  Gen.  laws,  p.  692-3.  Further 
provision  is  also  made  by  the  code  for  actions  on  official  undertak- 
^,  sections  337,  338,  339,  and  for  escapes  and  the  liabilities  of 


116  Webt  Ooast  Bepobtee.  [Sup.  Gt  Or. 

sheriffs  therefor,  sections  970,  971,  972.  and  also  the  time  within 
which  an  action  against  a  sheriff  shall  be  brought  for  an  omission 
of  o£Scial  duty:  Subd.  1,  sec.  7.    It  thus  appears  that  if  the  plaint- 
iff has  suffered  any  loss  from  the  failure  or  refusal  of  the  defendant 
to  make  the  levy,  the  law  affords  him  a  specific  remedy  against  the 
defendant  directly  or  on  the  bond  given  by  him  for  the  faithful  dis- 
charge of  his  duty  and  against  the  sureties  whose  undertaking  was 
co-extensive  with  the  duties  of  the  sheriff.     The  sufficiency  of  the 
remedy  by  an  action  against  the  sheriff,  and  his  sureties  upon  his 
official  bond  to  fully  indemnify  the  party  aggrieved,  is  well  illustxa- 
ted  by  the  case  of  Miller  v.  State,  ex  rel  Harrington  et  al.^  61  Ind., 
603,  in  which  the  facts  were  stronger  than  here,  and  showed  that  the 
officer  not  only  failed  and  refused  to  make  the  levy,  though  requested 
so  to  do  and  the  property  pointed  out  to  him,  but  returned  the  exe- 
cution unsatisfied.     No  resort  was  had  to  this  extraordinary  writ  of 
mandamus,  for  the  reason  that  the  law  supplied  an  adequate  remedy, 
and  one  better  suited  to  determine  the  right  and  justice  of  the  case. 
To  the  rules  or  principles  governing  actions  for  negligence  or  omis- 
sions of  duty  of  officers,  either  directly  against  the  officer  or  upon  his 
official  bond,  it  is  not  necessary  now  to  advert.     Upon  this  subject 
generally,  see  Shearman  &  Bedfield  on  Negligence,  sees.  515-548; 
Bedg.  on   Dam.,*  443-482;  Freeman  on  Executions,  sees.  107-252: 
Herman  on  Ex.,  sees.  407  and  408.     Our  purpose  is  simply  to  show 
that  the  law  furnishes  a  specific  remedy,  fully  adequate  to  redress 
the  grievances  of  which  the  plaintiff  complains,  and*thus  prevent  a 
failure  of  justice.     By  resort  to  this  his  rights  will  be  protected,  and 
any  injury  or  loss  he  may  have  suffered  be  redressed  or  fully  com- 
pensated.   When  the  law  furnishes  such  a  remedy,  it  is  a  complete 
bar  to  relief  by  the  writ  of  mandamus.   • 
The  judgment  must  be  affirmed. 


Beacannon  v.  Liebe  et  al. 

Filed  December  ftS,  1884. . 

Partner  Membkr  of  DiFrERENT  Firms  -Legal  Action  bt  Absioneb  of  onb  Fibm.— 
An  assignee  of  an  account  in  favor  of  a  partnership  may  maintain  an  action  at  law  thereon 
against  a  partnership  debtor,  although  such  action  coula  not  be  maintained  by  the  assignor, 
because  a  certain  person  was  a  member  of  each  firm.  If  an  accountings  is  necessary  to  oeter- 
mine  the  rights  and  liabilities  of  the  respective  firms,  the  defendants  should  file  a  cross-bill 
for  such  purpose.  The  necessity  of  an  accoimting  c«nnot  be  presumed  upon  a  demurrer  to 
the  complaint  in  the  action  at  law. 

Thb  ]>istinotion  between  Actions  at  Law  and  Suits  in  Equity,  as  retained  by  the 
Oregon  code,  noticed  and  commented  upon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
county,  entered  in  favor  of  the  defendants.  The  opinion  states  the 
facts. 

E,  0.  Shattiickf  for  the  appellant. 
O.  W.  Yocum^  for  the  respondents. 
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Thaieb,  J.     This  appeal  is  from  a  judgment  of  the  ciroait  court 
for  the  county  of  Multnomah,  entered  upon  a  decision  sustaining  a 
demurrer  to  the  appellant's  complaint,  filed  in  said  court,  in  which 
it  was  alleged  in  substance  that  the  respondents  were  co-mrtuers, 
during  business  in  Oregon  under  the  name  of  the  Dayton  Plou ring 
Mills  Company.     That  one  John  M.  Levens  and  Wm.  Burnell,  one 
of  the  respondents,  were  also  co-partners,  doing  business  in  Oregon 
under  the  name  of  Wm.  Burnell  &  Go.     That  said  Wm.  Burnell  & 
Co.,  as  a  firm,  in  18d2,  1883  and  in  1884,  delivered  to  said  Dayton 
Flouring   Mills  Company,  goods,  wares  and  merchandise,  loaned 
them  money,  paid  money  to  their  use,  and  ou  their  order,  amoaat- 
ing  in  the  i^gregate  to  nine  thousand  five  hundred  and  seven  dol- 
lars and   eighty-four  cents,    on  which  sundry  payments  had  been 
made,  afi^egating  seven  thousand  four  hundred  and  two  dollars 
and  thirty-eight  cents,   leaving  a  balance  due  from  said  Dayton 
Flouring  MiUs  Company,  to  said  William  Burnell  &  Co.,  of  two 
thousand  one  hundred  and  five  dollars  and  forty  cents,  which  said 
balance,  said  last  named  company,  for  a  valuable  consideration, 
duly  assigned    to  appellant,   and    for  the  amount  of    which    he 
demanded  judgment  against  the  respondents.     The  demurrer  was 
interposed  mainly  upon  the  ground  that  the  court  had  no  jurisdic- 
tion; that  the  appelliEuit's  remedy  was  in  equity,  for  the  reason  that 
the  account  arose  out  of  dealings  between  two  firms,  in  each  of 
which  the  respondent  Burnell  was  a  member.     The  question  pre- 
sented for  the  consideration  of  this  court  is,  as  to  the  correctness  of 
the  decision  of  the  circuit  court  upon  the  demurrer.     William  Bur- 
nell Sc  Go.  could  not  maintain  an  action  at  law  against  the  Dayton 
Flourmg  Mills  Company,  by  reason  of  the  fact  that  Burnell  was  a 
member  of  both  firms.    The  difficulty  at  law  arises  from  the  fact 
that  all  the  partners  must  join  and  be  joined  in  the  action,  and,  as 
no  person  can  maintain  an  action  against  himself,  or  against  him- 
self and  another,  it  could  not  be  sustained:  Story's  Equity  Juris., 
sec.  679. 

Equity,  however,  treats  the  copartnership  as  a  distinct  existence, 
looks  behind  the  form  of  the  transactions  to  their  substance,  and 
treats  the  difiTerent  firms,  for  the  purpose  of  substantial  justice, 
exactly  as  if  they  were  composed  of  strangers,  or  were  in  fact  cor- 
porate companies:  Id.,  sec.  680.  In  this  case  the  assignment  of 
the  claim  oy  William  Burnell  &  Co.  to  the  appellant  freed  it 
entirely  from  the  objection  that  a  person  cannot  maintain  an  action 
against  himself.  That  feature  in  it  has  been  removed  by  the  assign- 
Sient  and  upon  that  point  it  stands  upon  the  same  ground  as  the 
cases  cited  by  appellant's  counsel,  of  Moore  v.  Holland,  39  Maine, 
304;  Thayer  v.  BuflFum,  11  Met.,  398,  and  Pitcher  v.  Barrows,  17 
Pick.,  361.  And  we  see  no  reason  why  such  objection,  where  it  is 
merely  technical,  cannot  be  obviated  in  that  way,  when  the  assign- 
ment IS  actual  and  real.  The  respondents'  premise,  that  the  assignee 
tcqaired  no  higher  rights  than  those  held  by  his  assignors,  is  un- 
doubtedly correct,  but  his  conclusion  drawn  therefrom  is  not  sup- 
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ported  by  it.  The  question  of  right  is  not  involved  in  the  matter- 
it  is  a  question  of  disability.  Bumell  &  Co.  could  assign  the  claim, 
when  owing  to  the' peculiar  circumstance  referred  to^  they  could  not 
maintain  an  action  upon  it  in  their  own  name.  The  assignment  re- 
moved that  disability.  The  case  of  Thayer  v.  Buffum  and  others, 
supra,  is  decisive  of  that  point.  But  it  is  contended  by  respond- 
ents* counsel  that  the  important  objection  to  the  maintenance  of  the 
action  is,  ''that  until  all  the  partnership  concerns  are  ascertained 
and  adjusted,  it  is  impossible  to  know  whether  the  particular  part- 
ner be  a  debtor  or  creditor  of  the  firm,  for  although  he  mav  We 
advanced  large  sums  of  money  on  account  thereof,  he  may  be  in- 
debted to  the  firm  in  a  much  larger  amount.'*  In  fine,  that  the  case 
necessarilv  involves  an  accounting  before  it  can  be  ascertained 
whether  the  alleged  indebtedness  exists.  If  this  last  proposition  be 
true,  then  the  counsel's  position  is  correct,  and  the  circuit  court  did 
right  in  sustaining  the  demurrer.  But  does  it  follow,  where  two 
independent  partnership  firms  have  dealt  with  each  other  in  the 
manner  Burnell  &  Co.  dealt  with  the  Flouring  Mills -Co.,  as  shown 
by  the  complaint,  although  Burnell  was  a  member  of  both  firms, 
that  an  enforcement  of  the  claims  set  out  in  the  complaint,  neces- 
sarily involves  an  accounting  between  them  of  all  their  affiairs  ? 

The  two  firms  dealt  with  each  other  evidently  the  same  as  though 
the  members  of  the  one  were  strangers  to  those  of  the  other.  If 
Burnell  &  Co.  had  purchased  of  the  Flouring  Mills  Company  a  hun- 
dred barrels  of  flour,  they  would  have  expected  without  doubt  to 
pay  for  it  the  same  as  if  they  had  bought  it  of  any  other  party,  and 
the  enforcement  of  the  collection  of  the  claim  would  not  ordinarily 
have  required  an  accounting  nor  would  any  such  result  necessarily 
follow  in  the  enforcement  of  a  stated  account  between  the  two  firms: 
Cole  V.  Reynolds,  18  N.  Y.,  74. 

The  claim  in  favor  of  Burnell  &  Co.,  assigned  to  the  appellant,  is 
alleged  to  be  due  from  the  Flouring  Mills  Company.  That  alle^- 
tion  is  admitted  by  the  demurrer.  Now,  how  can  it  be  claimed,  in 
view  of  that  fact,  that  a  general  accounting  between  the  two  co- 
partnerships is  necessary.  It  still  may  be  so,  but  the  record  does 
not  disclose  it.     On  the  contrary,  it  shows  that  it  is  not  necessaiy. 

The  appellant's  counsel  claimed,  upon  the  argument,  that  our  code 
had  so  blended  law  and  ecjuity,  that  if  the  facts  alleged  in  the  com- 
plaint showed  a  case  cognizable  in  equity,  although  it  was  brought 
as  an  action,  the  court  ought  not  to  dismiss  it,  but  retain  and  try  it 
as  a  suit.  I  am  unable  U>  endorse  this  view.  Our  code,  I  think, 
preserves  the  form  of  actions  and  suits  as  distinct  from  each  other. 
There  may  be  no  very  good  reason  why  the  distinction  has  been  re- 
tained, but  it  is  too  strongly  indicated  in  the  code  to  be  ignored  by 
the  courts,  and  any  change  made  in  the  practice  in  that  partionlar 
must  be  effected  hj  the  legislative  branch  of  the  government.  Lit- 
igants, in  my  opinion,  will  be  compelled,  at  their  peril,  to  elect  as 
to  which  of  the  two  jurisdictions  they  will  resort  to  for  relief,  so 
long  as  the  present  line  of  distinction  between  them  is  kept  up.   We 
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think  the  circuit  court  should  have  overruled  the  demurrer,  but  not 
upon  the  ground  that  a  party  can  institute  an  action  at  law  and  have 
the  court  turn  it  into  a  suit  in  equity.  The  distinction  heretofore 
existing  between  forms  of  actions  at  law  has  been  abolished,  while 
that  between  actions  and  suits  has,  in  name  at  least,  been  retained. 
The  proceeding  in  both  is  very  similar,  but  their  distinction  is  as 
pronounced  as  though  there  were  no  resemblance  between  them.  It 
is  provided,  however,  in  section  377  of  the  code,  that ' '  in  an  action 
at  law  where  the  defendant  is  entitled  to  relief  arising  out  of  facts 
requiring  the  interposition  of  a  court  of  equity,  and  material  for  his 
defense,  he  may,  upon  filing  his  answer  therein,  also  as  plaintiff,  file 
a  complaint  in  equity  in  the  nature  of  a  cross  bill,  which  shall  stay 
the  proceedings  at  law,  and  the  case  thereafter  shall  proceed  as  in  a 
suit  in  equity,  in  which  said  proceeding  may  be  perpetually  enjoined 
bj  final  decree,  or  allowed  to  proceed  in  accordance  with  such  final 
decree.'*  The  respondents,  doubtless,  could  have  availed  them- 
selyes  of  the  benefit  of  this  provision  in  this  case,  if  an  accounting 
between  the  several  partners  were  material  to  their  defense,  but  their 
demurrer  was  not  well  taken. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed,  and  the 
case  remanded  to  the  court  below,  with  directions  to  that  court  to 
overrule  the  said  demurrer. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  8.4n. 

Savings  and  Loan  Society  v.  Deering  et  al. 

Department  One.    Filtd  January  5,  1886. 

TftcsT  DsBD— Sale  Ukdbb— Deed— Effect  of  BEOiTAiiS  in.— The  plaintiff  dainu  to  de* 
nU^  title  through  a  deed  of  trust  and  a  cx)nyeyance  executed  by  the  trustees.  The  deed  of 
trvt  provides  that,  in  case  of  default,  etc.,  the  parties  of  the  second  part  (the  trustees)  shall, 
OQ  application  of  the  party  of  the  third  part-  -plaintiff,  the  creditor — sell  the  premises,  to 
tbea  conveyed,  at  public  auction,  to  the  highest  oidder,  for  cash,  and  authorizes  the  trustees 
toMtablish  "as  condition  of  sale  that  the  creditor  (plaintiff  herein)  may  bid  and  purchase 
iiiereat.  The  deed  from  the  trustees  to  plaintiff  recites  that  the  sale  was  at  public  auction, 
t:>  the  highest  bidder  for  cash,  and  that  the  trustees  did,  "as  a  condition  of  saie,"  permit  the 
pi»iitiff  to  bid  and  purchase.  The  deed  of  trust  is  silent  as  to  the  effect  of  such  recitals  in 
^  ^eed  from  the  trustees  to  the  purchaser  at  the  auction  sale.  Hdd.  that  evidence  dtJuyn 
te«  deed,  of  the  facts  of  a  sale  to  the  highest  bidder  for  cash,  and  of  tne  estabUshment  of  a 
c>cdition  aathorizing  the  plaintiff  to  bid,  was  not  necessary,  in  an  action  of  ejectment,  to 
ibov  title  and  the  right  of  possession  in  the  plaintiff* 

APPEAL  from  a  judgment  of  the  superior  court  for  the  city  and 
eoontj  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and 
from  an  order  denying  the  defendants  a  new  trial.  The  opinion 
states  the  facts. 


Mich.  MuUaneyt  for  the  appellant. 
A.  K  Droum,  for  the  respondent. 
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McKiNSTRY,  J.  The  complaint  is  in  '•ejectment,"  the  answer 
denying  its  averments,  except  the  averment  of  the  possession  of  de- 
fendant Deering. 

The  plaintiff  claims  to  deraign  title  through  a  deed  of  trust  and  a 
conveyance  executed  by  the  trustees.  The  deed  of  trust  provides 
that,  in  case  of  default,  etc.,  the  parties  of  the  second  part  (the 
trustees)  shall  on  application  of  the  party  of  the  third  part — pFumt- 
iff,  the  creditor — sell  the  premises,  to  them  conveyed,  at  public 
auction,  to  the  highest  bidder,  for  cash,  and  authorizes  the  trustees 
to  establish  ''  as  condition  of  sale  "  that  the  creditor  (plaintiff  herein) 
may  bid  and  purchase  thereat. 

The  deed  from  the  trustees  to  plaintiff  recites  that  the  sale  was  at 
public  auction,  to  the  highest  biader  for  cash,  and  that  the  trustees 
did,  ''as  a  condition  of  sale,"  permit  the  plaintiff  to  bid  and  par- 
chase. 

The  deed  of  trust  is  silent  as  to  the  effect  of  such  recitals  in  the 
deed  from  the  trustees  to  the  purchaser  at  the  auction  sale. 

Appellants  contend  the  deed  from  the  trustees  did  not  establish 
title  or  the  right  of  possession  in  the  plaintiff,  in  the  absence  of  evi- 
dence, dehors  the  deed,  of  the  facts  of  a  sale  to  the  highest  bidder 
for  cash,  and  of  the  establishment  of  a  condition  authorizing  plaint- 
iff to  bid.  To  sustain  the  point  thus  made,  counsel  for  appellant 
cites  Jones  on  Mortgages,  section  1,830,  where  that  writer  says: 
*' When  the  validity  of  a  sale  under  a  power  is  questioned  by  the 
debtor,  on  the  ground  that  the  advertisement  of  the  sale  was  not 
made  in  pursuance  of  the  deed,  the  burden  of  proving  a  proper  ad- 
vertisement rests  upon  the  purchaser  or  other  party  insisting  upon 
the  sale." 

The  only  case  referred  to  in  support  of  the  foregoing  statement  is 
Gibson  v.  Jones,  6  Leigh.,  370,  which  was  a  bill  in  equity  to  set 
aside  a  sale  by  trustees.  The  deed  provided  that  if  the  ancestor  of 
the  plaintiff  should  fail  to  pay  a  certain  debt  when  due,  the  trustees, 
'being  thereunto  required  by  the  creditor,  should  sell  the  land  at 
public  auction  on  the  premises  for  cash,  after  haying  advertised  the 
time  and  place  of  sale  for  twenty  days.  The  trustees  sold  and  con- 
veyed pari  of  the  lands  (to  the  creditor),  stating  in  their  deed  that 
they  had  made  the  sale  agreeably  to  the  provisions  of  the  deed  of 
trust  under  which  they  acted. 

The  bill  was  exhibited  against  the  trustees  and  Joel  Jones — the 
creditor  and  purchaser  from  the  trustees — and  one  Bead,  the  ven- 
dee of  Joel  Jones  with  alleged  notice,  and  averred,  amongst  other 
matters,  that  the  sale  was  made  by  the  trustees  without  due  notice 
or  advertisement.  Joel  Jones  answered  that  he  bought  for  full 
value,  aud  supposed  the  sale  had  been  duly  advertised,  and  Bead 
answered  that  he  had  purchased  from  his  vendor  without  notice  of 
any  defect  in  the  advertisement  of  the  sale.  The  trustees  did  not 
answer.     The  chancellor  dismissed  the  bill. 

The  court  of  appeals  reversed  the  decree  dismissing  the  bill,  on 
the  ground  that  the  trustees   ought  to  have  been  beforid  the  court 
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antecedent  to  a  decree  of  dismissal  on  the  merits.  The  court  of  ap- 
peals said:  ''The  bill  charged  that  the  sale  of  the  trustees  was  made 
without  adyertisementy  and  called  upon  the  trustees  to  anavjer  that  al- 
kgaiion.  *  *  *  The  plainti£fs  could  not  prove  there  was  no  ad- 
vertisement. They  made  an  effort  to  do  it  by  making  the  trustees 
parties;  but  their  bill  was  dismissed  without  the  trustees  ever  hav- 
mgbeen  brought  before  the  court."  The  other  defendants  had  an- 
swered, not  denying  the  insufficiency  of  the  advertisement.  In  the 
position  of  the  case,  the  court  remarked:  "  We  cannot,  then,  take 
the  advertisement  as  proved,  but,  on  the  other  hand,  we  cannot  take 
its  existence  as  negatived,  because  those  who  were  conusant  of  that 
matter  (the  trustees)  are  not  before  the  court." 

The  plaintiffs  there  could  not,  as  under  our  practice,  call  the 
tinistees  as  witnesses,  to  be  examined  orally.  They  had  a  right  to 
demand,  however,  and  did  demand,  that  the  trustees  make  full  dis- 
covery, bv  answer,  of  the  facts  with  reference  to  the  existence  or 
Don-existeuce  of  the  required  advertisement.  The  plaintiffs  had 
not  sought  by  attachment  to  compel  the  trustees  to  answer,  nor  had 
they  taken  proceedings  for  a  decree  pro  confes80.  As  said  by  the 
conrt  of  ap[>eals,  a  failure  on  the  part  of  plaintiffs  to  bring  the 
trustees  beiore  the  court  "might  indeed  have  exposed  them  to  dis- 
mission for  want  of  prosecution,''  but  that  court  held  it  error  on  the 
part  of  the  chancellor  (in  the  absence  of  the  trustees)  to  order  a 
dismissal  **on  the  merits" 

An  examination  of  Gibson  v.  Jones,  in  view  of  the  equity  prac- 
tice of  the  Virginia  courts,  very  clearly  shows  that  the  case  does 
not  sustain  the  proposition  lai^  down  in  Jones  on  Mortgages.  It 
will  be  observed  also  that  the  learned  author,  in  the  portion  of  his 
work  from  which  the  extract  is  taken,  is  not  considering,  the  effect 
of  deeds  by  trustees  in  courts  of  law,  but  asserts  a  supposed  rule 
in  courts  oi  equity,  where  such  deeds  may  always  be  impeached  for 
&Dy  substantial  irregularity  preceding  their  execution. 

In  section  1,896  of  Jones  on  Mortgages,  it  is  said:  ^*  It  is  some- 
times provided  in  deeds  of  trust,  that  the  recitals  contained  in  the 
trustee's  deed  of  sale  under  the  power  shall  be  prima  facie  evidence 
of  the  facts  stated  in  it.  But  in  the  absence  of  such  a  provision, 
the  recitals  are  no  evidence  of  their  truth."  In  a  note  to  this  pas- 
sage, the  learned  author  cites:  Yail  v.  Jacobs,  62  Mo.,  130;  Neil- 
son  V.  Chariton  county,  60  Id.,  386;  Carter  v.  Abshire,  48  Id.,  300. 
In  Yail  y.  Jacobs,  me  court  said:  ''The  deed  of  trust  does  not, 
as  is  usual,  contain  a  provision  that  the  recitals  contained  in  the 
deed  of  the  trustee  shall  be  prima/acie  evidence  of  their  truth.  In 
the  absence  of  any  such  proviso,  some  evidence  should  have  been 
introduced  in  support  of  the  recilkls  of  the  trustee's  deed :  Carter  v. 
Abshire,  48  Mo.,  300;  Neilson  v,  Chariton  Co.,  60  Mo.,  386."  And 
inNeilson  v.  Chariton  county,  the  court  said:  ''But  the  recitals  in 
the  deed  of  the  trustee  would  not  be  prima  facie  evidence  thereof, 
Tinless  so  provided  in  the  deed  creating  the  power :  Carter  v.  Ab- 
shire, 48  Mo.,  300."    But  all  that  was  degided  in  Carter  v.  Abshire 


122  West  Ooast  Bepobteb.  [Sup.  Ct.  Gal. 

was:  ''The  trustee  in  his  deed  recites  that  he  pat  up  the  notices io 
public  places,  and,  by  the  terms  of  the  trust  deed  to  him,  his  reci- 
tals BJce  prima  facie  evidence  of  everything  contained  therein.  Till 
they  are  rebutted  or  overcome  bv  countervailing  evidence,  full  faith 
ana  credit  must  be  attached  to  them''  (p.  302).  And  that  was  in  a 
court  of  equity  (p.  301). 

In  Wood  V.  Lase — ^a  "real  action"  under  the  code  of  Alabam  a— it 
was  stated  by  the  court  that  the  sale  by  the  trustee  was  under  '*a 
naked  power"  (?):  62  ^la.,  487.  But  what  is  there  said  with  refer- 
ence to  the  necessity  of  one  relying  on  such  sale,  in  an  action  at 
law,  providing  a  strict  compliance  with  the  specific  power,  was  not 
involved  in  the  determination  of  the  case,  which  was  decided  on  the 
ground  that  the  trustee's  deed  was  void  because  not  recorded  as 
required  by  a  statute  of  that  state. 

Of  the  cases  cited  by  the  supreme  court  of  Alabama  in  Wood  v. 
Lake,  we  have  already  commented  upon  and  explained  Gibson  v. 
Jones,  supra,  in  which  it  was  held  that,  under  the  chancery  practice 
then  existing  in  Yirginia  (the  trustees  having  failed  to  answer  a  bill 
charging  them  with  Laving  sold  without  the  requisite  notice,  and 
calling  on  them  to  answer  the  charge),  the  bill  ought  not  to  have 
been  dismissed  as  to  the  merits.     Williams  v.  Peyton's  lessee,  4tb 
Wheat.,  77,  only  repeats  the  established  proposition  that  the  stat- 
utory power  of  a  tax  collector  to  sell  lands,  in  default  of  payment  of 
taxes,  is  a  naked  power,  not  coupled  with  an  interest,  and  that  every 
legal  prerequisite  must  precede   the  employment    of  the  power. 
Ormsby  v.  Tarascon,  3  Littell,  410,  was  a  bill  by  a  mortgagor  to  re- 
deem from  a  sale  by  the  mortgagee,  with  .power  of  sale,   the  sale 
having  been  made  for  a  portion  of  the  indebtedness,  not  yet  due. 
No  question   seems  to  be  decided  as  to  the  party  upon  whom  de- 
volved the  onus  of  proof  with  respect  to  the  execution  or  abuse  of 
the  power.    In  Hall  v.  Towne — a  bill  to  set  aside  a  sale  under  a 
power  in  a  mortgage,  and  to  redeem  on  paying  the  mortgage  debt 
and  interest — it  was  simply  held  that  a  power  of  sale  conferred  in  a 
mortgage  must  be  strictly  pursued:  45  111.,  493.     Sears  v.  Liver- 
more,  17  Iowa,  297,  was  in  equity  to  set  aside  a  sale  under  a  trust 
deed.     It  was.  decided  that  deviations  from  the  directions  in  the 
power  invalidated  the  sale.     There  was  no  question  as  to  which  of 
the  parties  should  prove  the  facts.     Fowle  v.  Merrill,  10  Allen,  350, 
was  a  bill  to  redeem  after  an  invalid  sale  under  a  power  in  a  mort- 
gage; the  power  authorizing  the  mortgagee  to  sell  the  mortgaged 
premises,  including  the  equity  of  redemption.,  and  the  mortgagee 
having  attempted  to  sell   the  equity  of    redemption    separately. 
Boarty  v.  Mitchell,  7  Gray,  243,  was  a  writ  of  entry,  the  declaration 
alleging  plaintiiF's  seizin  in  fee,  and  his  title  depending  upon  a  deed 
made  under  a  power  contained  in  a  mortgage.     The  deed  from  the 
mortgagee  might  have  been  sufficient  to  operate  an  assignment  of 
the  mortgagee's  interest,  but  the  declaration  contained  no  averment 
of  seizin  in  mortgage,  without  which  (under  a  Massachusetts  stat* 
ute)  the  demandant  could  Qot  rely  on  a  mortgage  title. 
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NoDe  of  the  foregoing  cases  (except  perhaps  one  of  them)  neces* 
sarily  involve  and  uphold  the  proposition  that  in  an  action  cU  law 
brought  by  the  purchaser  from  the  trustees,  having  the  legal  title, 
to  recover  possession,  it  is  necessary  for  the  plaintiff,  as  part  of  his 
ease,  to  prove  a  strict  compliance  with  the  terms  of  the  speoifio 
power  contained  in  the  deed  of  trust.  Nor  do  they  support  the  view 
that  even  in  equity,  when  the  bill  is  filed  to  set  aside  the  sale,  the 
harden  of  proving  strict  compliance  with  the  special.power  is  oast 
on  the  purchaser  from  a  trustee,  with  the  legal  title. 

The  deed  of  trust  now  before  us  purports  to  convey  the  legal  title 
to  the  trustee,  and  provides  that,  in  case  the  grantor  shall  pay  the 
notes  and  interest,  and  all  moneys  laid  out  for  repairs,  taxes,  insur- 
ance, etc.4  by  the  trustees,  they  will  reconvey,  etc.  The  deed  trans- 
ferred the  legal  title  to  the  trustees:  Eoch  v.  Briggs,  14  Oal.,  266; 
Grant  &  Burr,  54  Id.,  298,  the  defendant  retaining  the  right  to  a  re- 
coDTevance  in  case  of  payment  and  to  a  sale  as  provided,  in  case  of 
defaalt. 

Beal  V.  Biair,  33  Iowa,  318,  wus  an  action  of  ejectment.  It  was 
there  decided  that  the  recitals  in  the  deed  of  the  trustee  were  prima 
facie  evidence  of  the  matters  recited,  although  the  deed  of  trust  did 
not  purport  to  gi?e  the  recitals  such  effect. 

It  was  distinctly  held  in  Illinois  that  a  deed  from  trustees,  hold- 
ing the  legal  title,  passed  the  title,  with  or  without  notice,  on  the 
part  of  the  purchaser,  of  a  failure  to  comply  with  the  specific  re- 
quirements of  the  trust  deed  as  to  publication  of  notice;  and,  until 
a  redemption,  such  grantee  could  bold  the  legal  title  and  set  it  up 
in  ejectment,  as  in  that  action  nOne  but  the  legal  title  can  be  tried 
or  regarded ;  the  court  saying :  '  *  This  is  elementary,  and  requires  no 
citation  of  authority  in  its  support:*'  Wilson  v.  South  Park  Com- 
missioners, 70  111.,  50.  The  report  of  the  case  does  not  show  that 
the  deed  of  trust  made  the  recitals  in  the  trustee's  deed  evidence  of 
the  matters  recited.  Beese  v.  Allen,  5  Gilm.,  236,  holds  that,  as 
the  legal  title  is  in  the  trustee,  he  conveys  it  to  the  ]>urchaser — 
whether  rightfully  or  wrongfully  is  not  a  subject  of  inquiry  in  an 
action  at  law  to  recover  the  possession.  To  the  same  effect  is  Da- 
TJdsoD  V.  Hay  den,  67  111.,  62.  And  in  Eoester  v.  Burke,  81  111. , 
436,  the  trust  deed  did  not  provide  that  the  recitals  in  the  deed,  to 
he  given  a  purchaser,  should  be  evidence,  prima  facie  or  conclusive, 
let  the  court  said:  *'  Bv  the  terms  of  the  trust  deed,  however,  the 
iegal  title  to  the  premises  was  vested  in  the  trustee.  At  law,  a  sale 
&nd  convevance  by  him  would  operate  to  transfer  the  legal  title. 
Whether  the  sale  was  made  in  compliance  with  the  power  contained 
in  the  trust  deed  or  not  was  not  a  proper  subject  of  inquiry  in  an 
action  of  ejectment.  If  the  trustee  sold  contrary  to  the  terms  of  the 
tmstdeed.  the  remedy  was  in  equity." 

Id  all  cases  the  legal  title  is  in  the  trustees,  under  the  trust  deed, 
if  the  deed  purports  to  convey  the  legal  estate;  and  in  such  cases  a 
power  of  sale  is  a  power  appendcmt  to  the  estate  itself  and  takes 
effect  out  of  it.     Trustees  having  the  legal  estate  may,  at  law^  sell. 
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convey,  assign  or  incumber  the  same.  The  general  power  of  the 
trastee  to  sell  and  incumber  the  estate  is  co-extensive  with  his  own- 
ership; and  this  general  power  over  the  legal  title  is  entirely  dis- 
tinct from  the  execution  of  a  special  power  given  in  respect  to  the 
sale  of  an  estate.  Though  a  trustee  may  thus  sell  even  in  breach  of 
the  trust,  a  conveyance  without  consideration  will  not  injure  the 
cestui  que  trtist,  as  the  grantee  who  is  a  volunteer  will  hold  upon  the 
same  trusts  as  the  trustee,  and  if  the  purchaser  for  a  valuable  con- 
sideration have  notice  of  the  trust  he  will  still  hold  the  estate  on 
trust.  If,  however,  the  purchaser  have  notice  of  the  trust,  his  con- 
vevanoe  does  not  operate  a  transfer  to  him  of  the  special  power  of 
sale.  He  will  have  only  the  naked  legal  title,  but  this  will  draw  to 
it  the  right  of  possession  at  law  on  which  he  can  recover,  the  cestui 
being  required  to  appeal  to  a  court  of  equity  for  a  decree  for  a  con- 
veyance upon  such  conditions  as  may  be  just:  Perry  on  Trusts,  2d 
edition,  sections  602  L  k.;  334,  218,  274. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoEee,  J.,  concurred. 


No.  9,660. 

People  v.  Bivebside. 

DepaHment  Two,   Filed  Jamtajry  6^  1886, 

Municipal  Corporations— Creation  of— Franchisb.— The  right  to  enjoy  and  exercise 
the  franchise  of  a  municipal  corporation  depends  on  a  compliance  with  the  provisions  of  the 
statute  which  authorizes  the  organization  of  such  corporations. 

The  Same— Usurpation  of  Franchise— Action  for— Parties.— The  statutory  action, 
under  section  808  of  the  code  of  civil  procedure,  lies  against  a  defendant  that  has  usurped 
the  franchise  to  be  a  municipal  corporation,  although  it  never  existed  as  a  corporation.  In 
such  action  the  trustees  of  the  defendant  need  not  be  joined. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardino 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Attorney  General,  for  the  appellant. 
Byron  Waters,  for  the  respondent. 

Sharpstein,  J.  The  gravamen  of  the  complaint  is  that  the  de- 
fendant has  usurped  the  franchise  to  be  a  corporation;  and  inasmuch 
as  a  corporation  in  this  state  can  exist  only  by  virtue  of  a  compli- 
ance with  the  law  which  authorizes  the  creation  of  a  corporate  body, 
the  respondent  insists  that  the  allegation  that  it  never  was  incorpo- 
rated is  the  equivalent  of  an  allegation  that  it  never  existed  as  a 
natural  person  or  corporation;  and,  therefore,  cannot  be  sued  under 
section  803,  C.  C.  P.,' which  provides  that  an  action  may  be  brought 
'^  against  any  person  who  usurps,  intrudes  into,  or  unlawfully  holds 
or  exercises  any  public  office,  civil  or  military,  or  any  franchise  within 
this  state." 
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"The  word  'person*  includes  a  corporation  as  well  as  a  natural 
person:"  Id.,  sec.  17.  But  that  is  all.  And  as  the  complaint  shows 
that  the  respondent  is  neither  the  one  nor  the  other,  the  contention 
on  its  behalf  is  that  this  action  will  not  lie  against  it.  The  argu- 
ment  is  not  devoid  of  logical  force,  and  unless  the  action  given  by 
the  code  differs  in  this  respect  from  that  which  existed  at  common 
law,  the  weight  of  authority  is  doubtless  on  that  side.  For  it  has 
been  held  in  England  and  in  this  country  that  an  information  for 
Qsarping  the  franchise  to  be  a  corporation  should  be  cigainst  the  par- 
Ocular  persons  guilty  of  the  usurpation:  Bex  y.  Ousack,  2  Boll.  B., 
113;  People  y.  Bichardson,  4  Cow.,  109,  note.  And  it  was  also  held 
that  quo  warraiUo  would  not  lie  against  one  claiming  o£Bice  under  a 
corporation  which  had  no  legal  existence.  But  in  New  York  and 
Minnesota,  under  statutes  not  materially  different  from  our  code  in 
this  respect,  it  has  been  held  that  the  statutory  action  would  lie 
againt  one  usurping  a  town  or  county  office,  although  no  such  town 
or  county  as  the  one  in  which  it  was  charged  the  office  was  usurped 
existed:  People  y.  Carpenter,  24  N.  T.,  86;  State  v.  Parker,  25  Minn. , 

a. 

An  allegation  that  a  person  had  usurped  the  office  of  supervisor 
of  the  county  of  A.  would  be  inconsistent  with  one  that  there  was  no 
county  of  A.  And  since  a  city  cannot  exist  in  this  state  without  in- 
corporation, it  is  equally  inconsistent  to  sue  one  as  a  corporation, 
and  at  the  same  time  deny  its  existence  as  a  corporation.  But  for 
this  there  is  a  precedent:  People  v.  Nevada,  6  Cal.,  143.  And  as  no 
substantial  right  of  any  one  can  be  prejudiced  by  following  it,  we 
think  no  good  would  result  from  not  doing  so — ^particularly  as  the 
object  of  the  code  will  be  effected,  and  justice  promoted  thereby : 
C.  C.  P.,  sec.  4. 

And  in  Bex  v.  The  City  of  Chester,  cited  in  Bex  v.  Amory,  2  Term 
B.,565,  there  seems  to  have  been  a  judgment  against  tne  city  of 
Chester  on  default  for  failing  to  show  its  right  to  be  a  corporation. 

In  People  v.  Flint,  11  Pac.  C.  L.  J.,  605^  the  judgment  that  the 
association  of  which  the  defendants  were  alleged  to  be  officers  never 
had  any  legal  existence  as  a  corporation,  was  reversed  on  the  ground 
that  such  a  judgment  could,  not  properly  be  rendered  in  an  action  to 
vhich  the  association  was  not  a  party. 

In  New  Jersey  it  has  been  held  that  in  an  action  to  have  it  ad« 
jiidged  that  a  corporation  was  never  legally  constituted,  the  proceed- 
ing must  be  one  that  will  bring  the  corporation  itself  directly  before 
the  court:  31  N.  J.  Law  B.,  365. 

There  is  no  defect  of  parties  defendant  by  reason  of  the  omission 
to  join  the  trustees  of  the  defendant  with  it.  According  to  the  Peo- 
ple V.  Carpenter  and  the  State  v.  Parker,  supra,  if  the  defendant 
W  never  been*  incorporated,  an  action  would  lid  against  said 
fnistees  for  usurping  said  offices.  But  the  usurpation  of  an  office 
is  one  thing  and  the  usurpation  of  a  franchise  is  another  and  quite 
^iSsrent  thing.    In  the  one  case  the  judgment  would  be  that  the  de- 
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fendant  be  excladed  from  the  office;  in  the  other,  from  the  fran- 
chise. 

The  question  whether  the  complaint  does  not  show  that  this 
action  is  brought  against  neither  a  person  nor  a  corporation  is  the 
only  one  which  has  perplexed  us,  and  the  difficulty  could  not  be 
obviated  by  joining  tne  trustees  of  the  defendant  with  it.  If  it  can 
be  sued  at  all,  it  can  be  sued  alone. 

We  are  therefore  of  the  opinion  that  if  the  complaint  shows  that 
there  has  been  a  usurpation  of  the  franchise  to  be  a  municipal  cor- 
poration, the  demurrer  to  the  complaint  should  be  overrulea. 

The  complaint  shows: 

1.  That  the  petition  presented  to  the  board  of  supervisors  was 
not  one  that  had  been  signed  by  at  least  one  hundred  electors  of 
the  county,  but  was  a  copy  of  one  which  had  been  signed  by  them. 
The  law  requires  the  presentation  of  a  petition  signed  by  the  stated 
number  of  electors,  and  does  not  authorize  the  board  to  act  on  a 
copy. 

2.  That  the  board  did  not  ascertain  and  determine  how  many 
inhabitants  resided  within  the  boundaries  of  said  proposed  corpora- 
tion. The  law  requires  this  to  be  done  before  notice  of  an  election 
is  given. 

3.  That  the  notice  of  election  did  not  reauire  the  voters  to  oast 
ballots  containing  the  names  of  persons  votea  for  to  fill  the  various 
elective  municipal  'offices  prescribed  by  law  for  such  a  corporation. 
The  notice  should  have  contained  that  requirement. 

4.  That  the  board  did  not  declare  to  which  class  of  municipal 
corporations  this  one  belonged.     It  should  have  done  so. 

6.  That  the  board  made  no  order  declaring  the  territory  included 
within  the  proposed  boundaries  of  "the  City  of  Riverside,"  duly 
incorporated.     That  is  one  of  the  requirements  of  the  law. 

We  think  the  right  to  enjoy  and  exercise  the  franchise  of  a  muni- 
cipal corporation  depends  on  a  compliance  with  the  provisions  of 
the  statute  which  authorizes  the  organization,^  of  such  corporations; 
and,  as  the  complaint  shows  that  the  defendaht  is  exercising  such  a 
franchise  without  being  incorporated  according  to  law,  it  states  facts 
sufficient  to  constitute  a  cause  of  action. 

Judgment  reversed,  with  directions  to  the  court  below  to  overrule 
the  demurrer,  with  leave  to  the  defendant  to  answer  within  ten  days 
after  being  notified  thereof. 

Thornton,  J.,  and  Mtrioe,  J.,  concurred. 
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Na  9.873. 

Helm  v.  Chapman. 

In  Bank,    Filed  January  5,  1886» 

MECHAinc*sLiES— Work  ON  Mine— Extent  OP  Lien.— Under  section  1,185  of  the  code 
i-f  civil  procedure  one  who  performs  labor  in  any  pit,  shaft  or  K^IIery  of  a  mine  is  en- 
titled to  A  lien  on  the  whole  mining  claim. 

Appeal  from  a  judgment  of  the  snperior  court  for  Nevada  county, 
entered  in  fa^or  of  the  plaintiff.     The  opinion  states  the  facts. 

A,  C.  NUea,  for  the  appellant. 

Johv9on  dt  Mason,  for  the  respondent. 

The  Court.  Section  1,185  of  the  code  of  civil  procedure  treats  of 
the  "building,  improvement,  or  structure,"  as  separate  and  distinct 
from  the  land  upon  which  it  is  erected  or  constructed. 

We  think  without  doing  violence  to  the  received  meaning  of  lan- 
guage a  mine  or  pit  sunk  within  a  mining  claim  may  be  called  a 
structure.  Section  1,183  does  not,  it  is  true,  provide  for  a  lien  upon 
mines,  but  upon  ''mining  claims."  The  lien,  if  it  exists  at  all,  ex- 
tends to  the  whole  claim.  Strictly  speaking,  of  course,  a  "  mining 
claim  "cannot  be  constructed,  altered  or  repaired.  The  intention 
of  the  law-makers  seems  to  have  been  to  give  a  lien  upon- the  whole 
claim,  for  labor  performed  on,  and  for  materials  furnished  for  and 
used  in  any  structure,  or  on,  or  in  the  alteration,  or  repair  of  any 
structure,  on  or  in  the  mining  claim.  We  deem  it  our  duty  to  give 
effect  to  the  legislative  purpose  by  holding  that  one  who  performs 
labor  in  any  pit,  shaft  or  gallery  of  a  mine  is  entitled  to  a  lien  on 
the  whole  mining  claim. 

Judgment  and  order  affirmed. 


No.  9,837. 

Levy  v.  Superior  Court  of  Tolo  County. 

Department  One.     FUed  January  6',  1SS5, 

Appeal  from  Justices'  Co ort  -Jurisdiction  over— Undertaking  on  Appeal.— An  un- 
dertaking sQcfa  aa  is  required  by  the  statute,  is  a  prerequisite  to  the  actiniHitiou  of  juris- 
iKlon  by  Uie  superior  court  of  an  appeal  from  the  justiceH'  court.  The  sufficiency  or  insuf- 
•i'.irncy  of  the  undertaking  is  a  matter  which  can  always  be  incjuired  into  in  a  proper  pro- 
tn^iing  to  test  the  question  of  jurisdiction. 

Thi Same— Erroneous  DiSMiiiSAL  of  Appeal—Review  of.— Where  the  superior  court 
TTmeomdy  dismisses  such  appeal  for  a  supposed  insufficiency  in  the  undertaking,  but  such 
^dertaking  is  in  fact  sufficient,  the  appellant  s  remedy  is  by  certwraH  to  annul  the  order  of 
iimdaal,  Mfore  proceeding  by  mandamui  to  compel  the  superior  court  to  hear  the  appeal. 

Appucation  for  a  writ  of  mandate  to  the  superior  court  of  Tolo 
eounty.    The  opinion  states  the  facts. 

•/.  (7.  Ball,  for  the  petitioner. 

6.  P.  Harding  and  J.  W,  Gfoin,  for  the  respondent. 
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MoEliNSTBT,  J.  The  undertaking  on  appeal  was  sufficient  to  give 
jurisdiction  to  the  superior  court. 

We  suppose,  on  motion,  the  superior  court  will  vacate  the  order 
dismissing  the  appeal. 

If,  however,  it  is  necessary  again  to  resort  to  this  court  for  relief, 
we  suggest  to  petitioner  that  his  application  should  be  for  a  writ  of 
review  to  annul  the  order  dismissing  the  appeal. 

An  undertaking,  such  as  is  required  by  the  statute,  is  a  prere- 
quisite to  the  acquisition  of  jurisdiction  by  the  superior  court.  That 
court  can  neither  give  to  itself  jurisdiction  by  holding  an  insufficient 
undertaking  sufficient,  nor  divest  itself  of  jurisdiction  by  boldiug 
a  sufficient  bond  insufficient.  The  sufficiency  or  insufficiency  of 
the  undertaking  is  a  matter  which  can  always  be  incjuired  into  in  a 
proper  proceeding  to  test  the  question  of  jurisdiction.  The  juris- 
diction of  the  appellate  court  depends  upon  the  undertaking,  which 
is  a  portion  of  the  record.  The  case  is  not  like  those  in  which 
jurisdiction  depends  upon  the  existence  of  facts  aliunde.  In  such 
cases  the  finding  of  the  court,  upon  the  evidence  bearing  upon  the 
issue,  that  the  fact  does  or  does  not  exist,  is  conclusive. 

But  maiidam\v8  is  not  petitioner's  remedy.  A  mandate  that  the 
superior  court  proceed  to  a  hearing  of  the  appeal  on  the  merits 
or  to  a  retrial  of  the  issues,  would  not  annul,  but  simply  ignore  the 
order  dismissing  the  appeal.  The  order  must  first  be  annulled  by  a 
direct  proceeding — that  is  by  certiorari.  Such  is  the  remedy  when 
a  court  has  entered  a  judgment  or  made  an  order  in  excess  of  its 
jurisdiction. 

Writ  denied  and  proceeding  dismissed. 

Shabpstein,  J.  and  Thobnton,  J.,  concurred. 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON. 
Durham  v.  Fire  and  Marine  Insurance  Compant. 

December  SI,  1884. 

Suit  TO  Rktorm  a  Ck>RTRAOT. — In  a  8uit  to  reform  a  written  instroment  it  must  be  shown 
thit  the  mistake  is  mutual;  and  therefore  it  must  appear  from  the  allegation?  of  the  bill 
*bftt  the  sn-eement  of  the  {Murties  was  and  wherein  the  writing  fails  to  embody  it. 

Case  is  Jcdoksnt. — A  bill  brought  to  reform  a  policy  of  insurance  stated  that  the  several 
ovneis  of  a  certain  warehouse  applied  to  the  defenduint  for  insurance  against  fire  on  their  in- 
terests in  said  property,  with  losSi  if  any,  payable  to  one  of  them;  and  that  "  thereupon" 
tbe  defendant  issued  its  policy  on  the  interest  of  that  one  alone,  instead  of  all:  Held,  on  de- 
murrer to  tbe  bill  for  want  of  equity,  that  it  did  not  appear  that  the  defendant  ever  agreed  to 
Utfore  the  interest  of  but  the  one  of  the  owners,  and  therefore  it  was  not  shown  that  the  mis- 
^e  was  mutual. 

Suit  to  reform  a-  policy  of  insurance.  The  opinion  states  the 
tacts. 

Gwrge  H.  WtUiama,  for  the  plaintiff,  and  the  latter  in  propria  per- 

Paul  B.  Beady,  for  the  defendant. 

D£ADT,  J.  This  suit  is  brought  to  reform  a  policy  of  insarance 
issued  by  the  defendant  on  July  31,  1883,  whereby  it  undertook  to 
indemnify  Theo.  Liebe  against  loss  by  fire,  for  the  period  of  one 
year  from  the  date  thereof,  of  his  interest,  not  exceeding  four  thou- 
sand dollars  in  value,  in  a  two-story  frame  building,  then  in  coarse 
of  construction,  and  to  be  occupied  as  a  grain  warehouse,  and 
hownasthe  "Dayton  Mills  warehouse,"  in  Dayton,  Oregon,  for 
the  premium  of  one  hundred  dollars  in  hand  paid. 

The  biU  alleges  that  on  the  day  the  policy  was  issued  and  prior 
thereto,  William  Burnell,  Theo.  H.  Liebe,  E.  S.  Larsen,  Elizabeth 
Craae  and  A.  A.  Orane  were  the  owners  of  a  certain  parcel  of  real 
property  on  which  was  situated  a  gristmill  and  the  warehouse  in 
qn^tion;  that  on  said  day  said  Burnell,  "on  behalf  of  himself 
«id  co-owners,  composing  said  Dayton  Flouring  Mills  Company," 
H>plied  to  the  agent  of  the  defendant  at  Portland  for  insurance  "  on 
^v^house,  then  in  process  of  constraction  by  said  company  on 
ti^ir  said  lands/'  with  loss,  if  any,  payable  to  said  Liebe;  that 
^reupon  '*  in  consideration  of  the  payment  by  the  said  insured" 
^  the  premium,  the  defendant  by  its  agent  issued  the  policy  in 
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qnestion  and  '*  thereby  undertook  to  insure  the  said  Dayton  Floar- 
ing  Mills  Company  against  loss  or  damage  by  fire,  to  the  amount  of 
four  thousand  dollars  upon  the  said  warehouse;"  that  ''  by  some 
oversight,  misapprehension  or  mistake"  on  the  part  of  the  agent  of 
the  defendant  said  policy  was  issued  in  the  name  of  said  Liebe,  who 
in  fact  only  owned  one-fourth  interest  therein,  instead  of  that  of  the 
Dayton  Flouring  Mills  Company;  and  that  the  agent  of  the  defend- 
ant ''  well  knew  the  parties  who  composed  the  said  Dayton  Flouring 
Mills  Company  and  well  knew  the  said  company  and  parties,  instead 
of  Liebe,  owned  said  properhr." 

It  also  appears  from  the  bill  that  on  November  27,  1883,  the  per- 
sons composing  the  said  company  conveyed  said  property  to  the 
plaintifi',  and  on  December  .3,  Io83,  with  the  consent  of  the  defend- 
ant, ''sold,  assigned  and  conveyed"  to  the  plaintiff  ''their  interest 
in  the  said  land  and  warehouse  and  the  said  policy  of  insurance;" 
and  that  on  January  17,  1884,  said  warehouse  was  totally  destroyed 
by  fire. 

The  insurance  company  declined  to  pay  any  more  on  the  policy 
than  the  value  of  Liebe's  interest  in  the  property,  claiming  that  bv 
its  terms  they  only  agreed  to  indemnify  tne  assured  for  the  loss  or 
injury  to  such  interest  therein,  to  wit:  one-fourth  of  the  same. 

The  defendant  demurs  to  the  bill  for  want  of  equity,  because  (1) 
it  does  not  appear  that  the  alleged  mistake  was  mutual;  and  (2) 
either  the  plaintiff  took  the  assignment  without  knowledge  of  the 
alleged  mistake,  and  therefore  has  all  he  bargained  for  or  expected 
— a  policy  on  Liebe's  interest  in  the  property,  whatever  that  may  be, 
and  there  is  no  mistake  as  to  the  plaintiff,  or  he  took  the  same  with 
knowledge  of  the  mistake  and  is  guilty  of  laches  in  not  sooner 
making  it  known  and  seeking  a  correction  thereof. 

Delay  in  bringing  a  suit  or  making  a  claim  to  have  a  written 
instrument  reformed  on  the  ground  that  it  does  not  embody  the  con- 
tract of  the  parties,  is  not  a  technical  bar  to  such  suit,  but  is  only 
a  circumstance,  tending  to  show,  with  more  or  less  force,  according 
to  the  nature  of  the  transaction  and  the  situation  of  the  parties, 
that  the  plaintiff  took  the  policy  with  knowledge  of  its  contents  and 
ought  to  be  bound  bv  them.  But  when  it  clearly  appears  from  the 
bill,  that  the  plaiutifit  has  been  guilty  of  laches,  a  demurrer  thereto 
for  that  cause  will  be  sustained. 

This  suit  was  brought  on  September  1,  1884 — more  than  nine 
months  after  the  policy  was  assigned  to  the  plaintiff,  and  more  than 
seven  months  after  the  loss  occurred. 

And  no  claim  appears  to  have  been  made  before  this,  by  either 
the  assignee  or  his  assignors,  that  the  instrument  did  not  contain 
the  contract  of  the  parties.  No  excuse  is  offered  for  this  delay,  and 
when  this  fact  is  considered  in.  the  light  of  the  presumption  that  the 
plaintiff's  assignor's  took  the  policy  with  knowledge  of  its  contents, 
probably  it  does  appear  that  the  parties  have  been  guilty  of  laches 
m  making  and  asserting  the  claim  that  the  policy  is  erroneous. 
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Bat  the  fact  may  be  otherwise,  and  I  think  it  best  to  overrule  the 
demairer  on  this  point,  and  reserve  the  question  of  laches  until  the 
final  hearing. 

On  the  first  alternative  of  the  latter  proposition,  there  has  been 
DO  argument.  It  is  not  denied  that  the  assignment  of  the  policy — 
the  sabject-matter — to  th^  plaintiff,  carried  with  it  the  right  to  main- 
taiu  any  suit  necessary  or  proper  to  establish  or  enforce  the  appa- 
rent obligation  of  the  defendant.  And  I  am  not  prepared  to  say 
that  sach  an  assignment  did  not  also  carry  with  it  the  right  to  main- 
tain a  sait  to  reform  the  contract,  even  if  the  assignee  was  then  una- 
ware of  the  alleged  mistake,  and  took  the  assignment  without  any 
special  reference  thereto.  This  matter  is  also  reserved  until  the 
final  bearing. 

Bat  on  the  first  point  the  demurrer  must  be  sustained. 

A  party  seeking  to  have  an  instrument  reformed  must  show — ^as 
well  by  his  pleading  as  in  proof — in  what  the  mistake  consists,  and 
that  it  is  mutual,  in  other  words,  it  must  appear  that  the  contract, 
as  reduced  to  writing,  does  not  contain  what  both  parties  intended 
it  should  And  to  this  end,  it  must  be  shown  in  what  they  did  agree. 
A  mistake  in  a  contract,  resulting  from  the  misunderstanding  of  the 
parties,  is  not  a  ground  for  reforming  it,  although  it  may  be  for  re- 
scinding it.  When  each  party  is  laboring  under  a  misapprehension 
as  to  the  purpose  or  intent  of  the  other,  their  minds  do  not  meet, 
and  there  is  no  contract  to  reform:  Heame  v.  Marine  Ins.  Oo.,  20 
Wall.,  490;  Brugger  v.  State  Invest.  Co.,  6  Saw.,  310;  Wood  on  Ins., 
505. 

The  bill  in  this  case  does  not  allege  that  there  was  any  express 
agreement  between  the  parties  on  the  subject  of  insuring  this  prop- 
erty. It  is  only  stated  that  Burnell,  for  himself  and  co«^owners,  ap- 
flied  for  insurance  on  the  warehouse,  with  loss  payable  to  Liebe. 
t  is  not  even  explicitly  stated  whose  interest  in  the  property  Burnell 
applied  for  insurance  on,  or  that  he  then  disclosed  the  names  of  any 
of  the  owners  except  that  of  Liebe.  But  there  is  no  sort  of  showing 
that  the  defendant  accepted  Burneirs  application  or  agreed  to  insure 
the  interest  of  anyone  in  the  warehouse.  The  allegation  goes  no 
farther  than  this — that  "  thereupon"  the  defendant  issued  a  policy 
on  the  interest  of  Liebe  in  the  property.  But  as  what  the  defend- 
aot  did  is  the  only  circumstance  tending  to  show  that  it  agreed  to  do 
anything,  there  is  nothing  to  show  that  it  agreed  to  do  more  than  it 
(lid  do — issue  a  policy  on  Liebe 's  interest  in  the  property. 

It  is  true  that  the  bill  alleges  that  the  defendant,  in  issuing  the 
policy,  "  thereby  undertook  to  insure  the  Dayton  Flouring  Mills 
Company  against  loss  or  damage  by  fire  to  the  amount  of  four  thou- 
A-'iD«l  dollars  upon  said  warehouse,*' but  that  by  some  "  misappre- 
Iteiision  "  of  the  defendant,  said  policy  was  issued  in  the  name  of 
Li4jl)e  instead  of  said  company. 

But  a  reference  to  the  policy,  which  is  made  a  part  of  the  bill, 
^lioirs  tiat  all  the  defendant  undertook  "  thereby"  to  do,  was  to  in- 
>are  liebe's  interest  in  the  property.     What  other  interest,  if  any. 
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the  defendant  may  have  agreed  to  insare  by  this  policy,  does  not 
appear.  The  plaintiff  seeks  to  have  the  policy  reformed,  so  as  to 
cover  the  interest  of  each  of  the  joint  owners  of  the  property,  and 
to  entitle  himself  to  this  relief,  he  must  show,  by  clear  and  explicit 
statement  in  his  bill,  that  there  was  an  agreement  between  the  par- 
ties  to  that  effect.  And,  in  this  connection,  it  mav  be  well  to  sag- 
gest,  that  upon  this  matter  the  language  of  the  bill  is  uncertain  and 
unartificial. 

Insurance  is  a  contract  with  the  owner  of  property  or  some  inter- 
est therein  to  indemnify  him  against  loss  or  damage  by  fire.  Col- 
loquially speaking,  it  is  effected  in  hid  "name;"  but  in  contempla- 
tion of  law  it  is  effected  on  his  interest  in  the  property,  and  cannot, 
therefore,  be  effected  in  the  "name"  of  anyone  else.  It  maybe 
done  for  the  benefit  of  such  owner  or  any  third  person  whom  he  may 
designate. 

The  *  *  Dayton  Flouring  Mills  Company"  is  not  the  "  name  "  of  any 
person,  either  natural  or  artificial.  It  can  have  no  interest  in  this 
property,  and  an  insurance  in  that  "name"  is  an  insurance  in  the 
name  of  no  one.  A  conveyance  to  the  "  Dayton  Flouring  Mills  Com- 
pany "  would  be  void  for  want  of  a  grantee:  1  Wash.  £.  P.,  422; 
2  Id.,  566,  568:    Friedman  v.  Goodwin,  1  McA.,  149. 

The  phrase  is  a  mere  arbitrary  collocation  of  words  constitut- 
ing a  style  or  firm  name,  or  sign,  under  which  natural  persons  asso- 
ciated together  as  partners  may  do  business. 

But  waiving  this  matter,  and  assuming  that  an  application  was 
duly  made  by  or  on  behalf  of  the  individual  owners  of  the  warehouse 
to  insure  their  interests  therein,  it  does  not  appear  from  the  bill 
that  the  defendant  ever  agreed  to  insure  such  interests  and  insue  a 
policy  accordingly,  but,  only  that  the  defendant  thereupon  issued  a 
policy  covering  the  interest  of  Liebe  alone.  That  this  was  the  result  of 
a  mistake  or  misapprehension  on  the  part  of  the  defendant  may  be  true, 
but  for  aught  that  appears,  and  so  far  as  does  appear,  such  mistake 
or  misapprehension  may  have  arisen  from  the  fact  that  the  defend- 
ants did  not  wholly  accept  or  correctly  apprehend  the  application  of 
Burnell,  rather  than  that  it  erred  in  reducing  the  contract  to  writ- 
ing. And,  if  so,  there  was  no  mutual  mistake  in  the  matter.  The 
minds  of  the  parties  never  met  on  the  proposition  contained  in  the 
application.  They  made  no  contract  other  than  the  one  which  is 
implied  in  the  issuing  by  the  one  and  the  acceptance  by  the  other  of 
the  policy  on  the  interest  of  Liebe  alone. 

Tne  demurrer  is  sustained. 
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SUPREME    COURT    OF    NEW    MEXICO, 
Newton  v.  Thobnton  et  al,  Receivers,  etc. 

Filed  January  8, 1886, 

EjEcniEhT— Improvements— When  Compensation  for  to  be  Given.— Improvements 
mjule  upon  real  estate  by  one  wronc^fuUy  in  the  possession  thereof,  without  color  of  title, 
become  the  propertv  of  the  owner  of  the  land.  If  such  improvements  were  erected  prior  to  the 
act  of  1878,  (Prince  8  Stat.,  486),  the  person  erecting  the  same  is  not  entitled  to  be  comi>en- 
sated  therefor  by  the  owner  of  the  land .  Such  act  only  provides  for  a  compensation  for  im- 
prorementa  erected  subsequent  to  its  passage.  Any  other  construction  would  render  the  act 
imoofistitutional. 

Error  to  the  first  judicial  district  court  for  Sau  Miguel  county. 
The  opinion  states  the  fact. 

W,  D.  Lee  and  S.  M.  Barnes^  for  the  plaintiff  in  error. 
Frank  Springer  and  T,  B.  Catron,  for  the  defendants  in  error. 

AxTELL,  C.  J.  This  is  a  suit  in  ejectment  which  was  begun  at 
the  August  term,  1880,  of  the  district  court  of  Colfax  county,  by  the 
defendants  in  error,  to  recover  possession  of  certain  real  estate 
which  was  held  by  plaintiff  in  error.  To  the  declaration  the  de- 
fendant below  pleaded  the  general  issue,  and  a  special  plea  setting 
np  the  fact  that  he  had  made  large  and  valuable  improvements  on 
the  real  estate  in  question,  and  praying  judgment  against  the  plaint- 
ifls  below  for  the  value  of  said  improvements,  in  case  said  plaintiffs 
were  entitled  to  a  judgment  for  the  possession  of  the  property. 

The  venue  of  the  case  was  subsequently  changed  to  the  district 
court  of  the  county  of  San  Miguel,  and  came  on  for  trial  in  the  latter 
eourt  at  the  August  term,  1881.  Upon  the  trial,  the  defendant  ap- 
pears to  have  offered  no  evidence  whatever  as  to  the  right  to  the 
possession  of  the  property,  confining  his  evidence'solely  to  proof  as 
to  the  value  of  his  improvements.  The  jury  returned  a  verdict  find- 
ing the  defendant  guilty,  assessing  the  rents  and  profits  of  the 
property  in  question,  during  the  time  it  had  been  held  by  defend- 
ant at  three  hundred  dollars,  and  the  value  of  the  improvements 
made  by  the  defendant  thereon,  at  ten  hundred  and  fifty  dollars. 
Upon  this  verdict,  plaintiffs  moved  the  court  to  enter  judgment  for 
the  possession  of  the  property,  and  three  hundred  dollars,  while  the 
defendant  moved  for  a  judgment  against  the  plaintiffs  for  seven 
hundred  and  fifty  dollars,  being  for  the  value  of  the  improvements 
in  excess  of  the  rents  and  profits.  The  court  refused  both  of  these 
motions,  and  gave  judgment  in  favor  of  the  plaintiffs  for  the  posses- 
sion of  the  property  and  costs.  Both  parties  excepted  to  the  ruling 
of  the  court,  and  have  had  their  exceptions  embodied  in  the  record 
which  is  now  before  us. 

We  have  two  statutes  in  this  territory  relative  to  improvements 
made  upon  real  estate  by  defendants  in  this  class  of  casea.  The  first 
is  the  act  of  1858,  Prince's  Statutes,  153,  which  touches  only  those 
eases  where  "  the  defendant,  or  tenant  in  possession,  in  such  suit 
shall  have  title  of  the  premises  in  dispute,  either  by  grants  from  the 
governments  of  Spain,  Mexico,  or  the  United  States,  or  deed  of  con- 
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veyanoe  founded  upon  a  grant  or  entry  for  the  same/'  This  statute 
has  no  bearing  upon  this  case,  as  it  is  nowhere  alleged  in  the  plead- 
ings, nor  set  up  in  evidence,  that  the  defendant  below  had  title  to 
the  premises  in  dispute,  either  by  grant  or  deed  of  conveyance 
founded  on  a  grant,  or  entry  for  the  same.  The  defendant  below 
evidently  relied  upon  section  three  of  the  other  statute  on  this  sab- 
ject,  an  act  of  187o,  Prince's  Statutes,  486,  which  section  is  as  fol- 
lows: ''  When  any  person  or  his  assignors  may  have  heretofore  made 
or  may  hereafter  make  any  valuable  improvements  on  any  lands,  and 
he  or  his  assignors  have  been,  or  may  nereafter  be,  deprived  of  the 

Eossession  of  said  improvements  in  any  manner  whatever,  he  shall 
live  the  right,  either  in  an  action  of  ejectment  which  may  have  been 
brought  against  him  for  the  possession,  or  by  an  appropriate  action 
at  any  time  thereafter  within  ten  years,  to  have  the  value  of  the 
said  improvements  assessed  in  his  favor  as  of  the  date  he  was  so 
deprived  of  the  possession  thereof;  and  the  said  value  so  assessed 
shall  be  a  lien  upon  the  said  land,  and  improvements,  and  all  other 
lands  of  the  person  who  so  deprived  him  of  the  possession  thereof, 
situate  in  the  same  county,  until  paid,  but  no  improvements  shall  be 
assessed,  which  may  or  shall  have  been  made  after  the  service  of 
summons  in  an  action  of  ejectment  on  him,  in  favor  of  the  person 
against  whom  he  seeks  to  have  the  said  value  assessed  for  said 
improvements." 

At  common  law,  any  person  making  improvements  on  the  lands  of 
another,  of  such  a  nature  that  they  became  part  of  the  realty,  lost 
his  time  and  labor,  and  the  improvements  inured  to  the  benefit  of 
the  owner  of  the  land.  On  behalf  of  the  defendants  in  error,  it  is 
contended  that,  so  far  as  this  case  is  concerned,  the  common  law 
was  unchanged  up  to  1878;  that  all  the  improvements  claimed  by 
the  plaintiff  in  error,  having  been  made  prior  to  1878,  they  acquired 
a  vested  right  in  those  improvements,  and  that  so  far  as  this  statute 
attempts  to  divest  that  right,  it  is  void.  The  plaintiff  in  error 
insists,  on  page  six  of  his  printed  brief,  that  this  act  has  no  retro- 
spective effect,  and  this,  it  seems  to  us,  concedes  the  point  made  by 
defendants  in  error.  But  plaintiff  in  error  further  insists  that  even 
if  it  is  retrospective,  it  is  not  therefore  void,  because  the  constitu- 
tion of  the  United  States  does  not  prohibit  the  legislature  from 
passing  retrospective  acts;  this  is  undoubtedly  true  as  a  gene- 
ral proposition,  but  it  is  also  undoubtedly  true  that  no  statute, 
whether  retro-active  in  its  terms  or  not,  should  be  so  construed  as  to 
injuriously  affect  any  vested  rights.  In  this  case,  as  the  record 
comes  up  to  us,  it  cannot  be  contended  for  a  moment  that  the  plaint- 
iff in  error  would  be  entitled  to  any  compensation  for  his  improve- 
ments were  it  not  for  the  statute  of  1878.  It  appears  from  his  own 
evidence  that  all  of  the  improvements  for  which  he  asks  judgment, 
were  made  in  1876  and  1877.  It  seems  clear  to  us  that  at  the  time 
the  act  of  1878  was  passed,  these  improvements  were  absolutely  the 

Sroperty  of  the  owner  of  the  land,  and  no  legislature  can  take  or 
estroy  private  property  for  private  use,  by  statutory  enactments, 
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and  80  far  as  this  statnte  attempts  anything  oi  that  kind,  it  is  clearly 
Toid:  Bay  t.  Gage,  36  Barb.,  447;  Elj  v.  Holton,  15  N.  T.,  695; 
Austin  y.  Stephens,  24  Me.,  520;  Society  etc.,  v.  Wheeler,  2  Gall., 
140  et8eq.;  Albertson  y.  Lyman,  42  Conn.,  209;  Carver  v.  Jackson, 
4  Pet,  100;  Dash  y.  Van  &eeck,  7  Johns.,  447;   Lane  v.  Nelson, 

79  Pa.  St.,  407;  Brown  v.  Hummel,  6  Pa.  St.,  81. 

Id  the  case  of  Lane  v.  Nelson,  above  cited,  the  court  said: ' 'It  is 
settled  by  a  current  of  authority  that  the  legislature  cannot,  by  an 
arbitrary  edict,  take  the  property  of  one  man  and  give  it  to  another.** 
And  again:  "To  exercise  judicial  powers  is  not  within  the  legiti- 
mate scope  of  legislative  functions;  and  when  vested  rights  are  di- 
vested by  acts  of  that  character,  they  will,  and  ought  to  be  adjudged 
inoperative,  null  and  void." 

In  the  case  of  The  Society  etc.,  v.  Wheeler  et  al.,  2  Gall.,  the 
court  says:  "  It  is  difficult  to  perceive  the  foundation  of  the  equita- 
ble or  moral  obligation,  which  should  compel  a  party  to  pay  for 
improvements  that  he  had  never  authorized,  and  wnich  originated  in 
a  tort.  If  every  man  ought  to  have  the  fruits  of  his  own  labor,  that 
principle  can  apply  only  to  a  case,  where  the  labor  has  been  lawful- 
ly applied,  and  the  other  party  has  voluntarily  accepted  those  fruits 
witoout  reference  to  any  exercise  of  his  own  rights.  For  if,  in 
order  to  avail  himself  of  his  own  vested  rights,  and  use  his  own 
roperty,  it  be  necessary  to  use  the  improvements  wrongfully  made 
J  another,  it  would  be  strange  to  hold  that  a  wrong  should  prevail 
against  a  lawful  exercise  of  the  right  of  property.  In  the  case  of  a 
tortnous  confusion  of  goods,  the  common  law  gives  the  sole  prop- 
erty to  the  other  party  without  any  compensation.  Yet  the  equity 
in  such  a  case,  where  the  shares  might  be  distinguished,  would  seem 
mnch  stronger  than  in  the  present  case." 

*' There  would  also  have  been  plausibility  in  the  argument,  if  the 
statnte  had  confined  itself  to  visiole  erections  made  by  the  tenant, 
who  had  been  six  years  in  possession  under  a  supposed  legal  title. 
Bat  the  improvements  may  be  altogether  in  the  soil  and  even  made 
by  the  original  wrong  doer,  and  yet  the  compensation  must  be  al- 
lowed. And  they  may  be  just  such  improvements,  as,  in  the  case  of 
arightful  tenancy,  would  at  common  law  be  deemed  waste." 

''  It  is  sufficient,  however,  that  no  such  equitable  riffht  as  is  now 
contended  for,  is  recognized  in  law;  and  indeed  it  has  oeen  deemed 

80  far  destitute  of  moral  obligation,  that  even  an  expressed  promise 
to  pay  for  improvements  made  by  persons  coming  in  under  defective 
title,  has  been  held  a  nwdepdciy 

''As to  the  argument  that  the  demandants  had  no  vested  title  in 
the  improvements  until  a  recovery,  it  is  clearlv  unfounded  in  law. 
In  respect  to  the  amelioration  of  the  soil  by  labor,  which  is  em- 
bracea  botii  by  the  statute  and  the  verdict,  it  would  be  absurd  to 
contend  that  the  amelioration  was  a  thing,  separate  from  the  soil, 
and  capable  of  a  distinct  ownership.  In  respect  to  erections, 
the  common  law  is  clear,  that  everything  permanently  annexed  to 
tbe  freehold  passes  with  the  title  of  the  land,  and  vests  with  it. 
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And  here  lies  the  distinction  as  to  fixtures  daring  a  lease.  They 
are  not  deemed  to  be  permanently  annexed  to  the  soil,  and  may, 
therefore,  well  be  removed;  and  so  indeed  would  the  law  be,  as  to 
like  fixtures  by  a  mere  trespasser.  The  right  then  to  permanent  erec- 
tions follows  as  a  necessary  and  inseparable  incident  to  the  right  of 
the  soil,  and  is  not  acquired,  but  is  merely  reduced  into  possession 
by  a  subsequent  suit. 

"  On  the  whole,  if  the  statute  must  have  a  construction  which  will 
embrace  the  case  at  bar,  with  whatever  reluctance  it  may  be  de- 
clared in  my  judgment  it  is  unconstitutional,  in  as  much  as  it  de- 
vests a  vested  right  of  the  demandants  and  vests  a  new  right  in  the 
tenants,  upon  considerations  altogether  past  and  gone." 

Citations  and  quotations  might  be  multiplied  indefinitely  to  the 
same  effect. 

The  authorities  on  this  point  are  unanimous,  conclusive  and 
most  emphatic.  This  practically  disposes  of  the  case.  There  are 
some  other  points  made  and  exceptions  taken  by  defendants  in  er- 
ror, which  are  unimportant,  and  on  many  of  them  it  would  be  im- 
possible for  the  court  to  pass,  as  those  parts  of  the  record  to  which 
they  refer  are  not  sufficiently  before  us.  The  judgment  of  the  court 
is,  that  the  judgment  of  the  court  below  be  affirmed. 

"Wilson,  A.  J.,  and  Bell,  A.  J.,  concurred. 


SUPREME  COURT  OF  OREGON. 
Baeeb  v.  Woodward. 

FiUd  December  22, 18SJ^, 

Quit-Claim  Deed— Rights  of  Grantee  under— Trusts.— The  grantee  under  a  quit-claiin 
deed,  of  property  charged  with  a  trust,  takes  the  same  subject  thereto,  and  a  subsequent  pur- 
chaser from  nim,  either  voluntary  or  under  an  execution  sale,  takes  the  property  subject  to 
the  same  conditions. 

Referee  in  Equity  Cases — Written  Evidence. — A  referee  appointed  to  take  the  teati- 
mony  in  an  equity  case,  need  only  take  oral  evidence.  Written  documents,  especially  when 
proved  by  being  authenticated  as  provided  by  statute,  may  be  put  in  evidence  at  the  hearing. 

Subsequent  ±$ona  Fide  Purchaser— Notice— Consideration— Priority.— A  subsequent 
purchaser  is  not  entitled  to  priority  over  a  grantee  under  an  unrecorded  deed,  unless  he  pur- 
chased in  good  faith  and  for  a  valuable  consideration,  without  notice  of  the  existence  of  such 
prior  deed  nt  the  time  of  the  payment  of  the  consideration.  The  payment  of  such  consider- 
ation must  be  proved  independently  of  any  recitals  in  the  deed. 

The  Amendment  to  the  Statute  of  Limitations,  approved  October  22. 1870  (civil  code, 
section  278),  commented  upon  and  explained. 

Appeal  from  the  circuit  court  for  Multnomah  county.  The  opin- 
ion states  the  facts. 

Sidney  Dell,  for  the  appellant. 

P.  L^  Willis  and  J.  C.  Moreland,  for  the  respondent. 

Thayer,  J.  This  appeal  is  from  a  decree  of  the  circuit  court  for 
the  county  of  Multnomah,  and  involves  the  right  to  and  ownership 
of  lot  4,  in  block  108,  city  of  Portland.  The  facts  in  the  case  show 
that  .Stephen  Coffin,  Daniel  H.  Lownsdale  and  W.  W.  Chapman, 
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vere,  on  the  twenty-fifth  day  of  June,  1850.  joint  occupants  of  the 
town  site  of  said  city,  claiming  to  be  the  proprietors  thereof,  the 
title  to  which  was  in  the  government  of  the  TJnited  States.     That  at 
said  date  the  said  proprietors  nnited  in  a  deed,  by  the  terms  of  which 
the  three,  in  consideration  of  the  sum  of  six  thousand  dollars,  re- 
leased, confirmed,  and  quit-claimed  to  one  of  their  number,  Lowns- 
dale,  and  to  his  heirs  and  assigns  forever,  a  number  of  lots  and 
blocks  in  said  town,  including  said  block  No.  108.     That  said  deed 
was  executed  under  the  hands  and  seals  of  the  said  parties.     That 
it  was  not  witnessed  or  properly  acknowledged.     The  certificate  of 
acknowledgment  was  signed  by  a  notary  public,  with  a  seal  attached, 
and  was  in  due  form,  except  that  he  did  not  certify  that  he  knew 
said  parties  to  be  the  persons  described  in  and  who  executed  the 
said  deed.     The  deed  contained  the  usual  habendum  clause,  a  cov- 
enant to  warrant  and  defend  the  title  against  the  claim  of  all  per- 
sons, the  United  States  excepted,  and  a  further  provision  that  if  the 
grantors  obtained  title  from  the  United  States,  they  would  convey 
die  same  to  the  grantee   by  deed  of  general  warranty.     The  said 
deed  appears  to  have  been  recorded  in  the  office  of  the  then  auditor 
and  recorder  of  Washington  county,  August  6th,  1854,  which  county 
at  that  time  included  the  present  territory  of  the  city  of  Portland. 
That  on  the  eleventh  day  of  February,  1854,  said  Lownsdale  ex- 
ecuted, under  his  hand  and  seal,  and  duly  acknowledged,  a  deed, 
by  the  terms  of  which  he,  in  consideration  of  the  sum  of  two  hun- 
dred and  sixty-five  dollars,  granted,  bargained  and  sold  said  lot  four 
to  Alexander  Campbell,  with  a  covenant  similar  to  that  contained  in 
the  deed  to  himself,  as  to  further  assurance,  in  case  he  obtained  a 
patent  for  said  land  from  the  United  States.     Said  deed  was  prop- 
erly witnessed  and  recorded  August  5,  1854,  in   the  office  of  said 
auditor  and  recorder.     That  the  respondent,  by  mesne  conveyances, 
afterwards  succeeded  to  the  rights  of  the  said  Campbell  to  said  lot, 
the  last  of  which  convevances  Dears  date  June  20,  1883.     That  said 
Stephen  Coffin  obtained  a  patent  from  the  United  States  March  2, 
1861,  to  a  certain  tract  of  land,  including  the  lot  and  block  in  ques- 
tion.   That  on  the  twentieth  day  of  August,  1870,  said  Coffin  ex- 
ecuted a  deed  to  Charles  M.  Carter,  by  the  terms  of  which  he,  in 
consideration  of   the  sum  of  seven  thousand  dollars,  bargained, 
sold,  granted  and  conveyed  to  the  said  Carter,  and  to  his  heirs  and 
assigns,  all  his  right,  title  and  interest  in  a  tract  of  land  consisting 
of  three  hundred  and  twenty-three  and  a  fraction  acres,  and  which 
included  said  lot  and  block,  and  a  large  number  of  oilier  lots  and 
blocks  in  said  city  of  Portland.     That  said  deed  was  duly  witnessed 
and  acknowledged,  and  was  afterwards,  and  on  the  thirtieth  day  of 
September,  1870,  recorded  in  the  office  of  the  clerk  of  the  county  of 
Maltuomah. 

That  on  the  third  day  of  April,  1876,  Ira  F.  Powers  obtained  a 
judgment  in  the  county  court,  for  said  county  of  Multnomah,  against 
the  said  Charles  M.  Carter,  which,  having  been  docketed,  an  execution 
vas  subsequently  issued  thereon,   and  levied  upon  said  lot  4,  and 
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under  and  by  Tirtne  of  the  said  execution,  said  lot  was  sold  to  Sidney 
Dell,  and  a  sheriff's  deed  executed  to  him  in  pursuance  thereof,  on 
the  eighth  day  of  April,  1882.  That  on  the  seventeenth  day  of 
June,  1882,  said  Dell  executed  a  deed  to  the  same  to  the  appellant 
for  an  acknowledged  consideration,  appearing  from  a  recital  in  said 
deed  to  have  been  two  thousand  dollars.  That  on  the  twenty-first 
day  of  February,  1881,  J.  H.  Lappeus,  chief  of  policft  of  the  city  of 
Portland,  as  such  chief  of  police  of  said  city,  executed  a  deed  to  said 
lot  to  the  city  of  Portland.  Said  deed  was  duly  witnessed,  ackaowi- 
edged,  and,  on  the  eighth  day  of  March,  1881,  duly  recorded  iu  the 
office  of  the  clerk  of  said  county  of  Multuomah.  It  was  recited  in 
said  last  mentioned  deed,  that  by  virtue  of  a  warrant  duly  issued  by. 
the  auditor  and  clerk  of  the  city  of  Portland,  dated  on  the  fifth  day 
of  January,  1881,  commanding  the  said  chief  of  police  to  levy  upon 
lot  No.  4  in  block  No.  108,  situate,  lying  and  being  in  the  city  of 
Portland,  county  of  Multnomah ,  state  of  Oregon,  and  to  collect  an 
assessment  due  thereon  of  eight  hundred  and  two  dollars  and  forty- 
two  cents,  for  the  improvement  of  Harrison  street,  in  said  ci^,  being 
the  amount  assessed  against  said  lot  for  said  improvement  of  Harrison 
street,  between  Water  and  Front  streets  in  said  city,  the  same  being 
the  amount  assessed  against  said  lot  for  said  improvements,  and  re- 
maining unpaid.  That  the  said  chief  of  police,  duly  levied  upon  the 
said  lot  No.  4  in  block  No.  108,  and  at  a  public  sale  of  said  land 
held  at  the  court  house  door  in  the  city  of  Portland,  county  of  Mult- 
nomah, and  state  of  Oregon,  on  the  twenty-first  day  of  February, 
1881,  in  accordimce  with  an  advertisement  lor  the  sale  of  said  land 
for  unpaid  street  assessments  due  thereon,  said  chief  of  police  on 
that  day  sold  to  the  city  of  Portland,  and  to  its  assigns,  all  of  said 
lot  for  the  sum  of  eight  hundred  and  sixty-three  dollars  and  forty- 
four  cents,  said  city  of  Portland  being  the  highest  bidder,  and  that 
being  the  best  bid  thereon,  and  that  said  city  had  that  day  paid 
to  the  said  chief  of  police  said  stim  of  eight  hundred  and  sixty-three 
dollars  and  forty-four  cents  for  said  lot.  It  further  appears  from 
said  facts,  that  on  the  twenty-sixth  day  of  November,  1881,  said 
city  of  Portland,  in  accordance  with  an  ordinance  enacted  by  its 
common  council,  executed  a  deed  to  said  lot  4,  to  the  respondent. 
It  is  to  be  inferred  from  the  evidence,  that  at  the  time  Coffin  exe- 
cuted the  deed  of  August  20,  1870,  to  Carter,  Coffin  had  sold  off  in 
lots  and  blocks,  a  great  portion  of  the  tract  of  land  so  patented  to 
him.  The  evidence  shows  that  streets  had  been  laid  out  and  opened 
across  it,  aad  that  it  had  been  extensively  built  upon,  and  was  then 
occupied  by  persons  claiming  to  own  distinct  parcels  thereof.  Car- 
ter, himself,  testified  in  his  deposition  taken  under  a  commission 
which  issued  out  of  said  circuit  court,  that  a  part  was  improved  and 
a  part  was  not,  and  when  interrogated  as  to  whether  Harrison  street 
sokool  building.  Smith  Brothers*  foundry.  Smith  Brothers  &  Com- 
pany's saw  mill,  John  Honeyman  &  Company's  foundry.  No.  1 
stable,  St.  Mary's  Academy,  Water  Company's  reservoir^  No.  1 
engine  house,  the  Portland  Mechanics'  Fair  building  were  not  upon 
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tbekncls  desbribed  in  that  deed,  answered,  in  substance  that  they 
were  there,  excepting  the  Harrison  street  school  building,  and  the 
Mechanics'  Fair  building,  and  he  further  stated  that  the  sale,  refer- 
liBg  to  the  said  deed  of  August  20,  included  in  the  Coffin  tract 
whatever  lots  and  blocks  Coffin  owned  in  that  tract  at  that  time.  He 
also  stated  that  the  consideration  mentioned  in  said  deed  from 
Coffin  to  him,  was  on  account  of  liabilities  of  Coffin  which  be  as* 
sumed,  amounting  to  about  the  sum  mentioned  as  the  consideration 
in  said  deed,  and  that  he,  Carter,  received  in  payment  thereof  the 
said  deed,  and  railroad  lands  in  the  counties  of  Washington  and 
lamhilly  and  a  farm  on  Sauvie's  Island.  In  answer  to  another  in- 
terrogatory annexed  to  said  commission  as  to  whether  he])urchased 
said  real  estate  including  said  lot,  in  good  faith,  he  replied  that  he 
did;  that  he  purchased  it  as  he  did  the  other  property  in  good  faith. 
That  he  had  no  actual  knowledge  of  Lownsdale's  claim  to  parts  of 
the  Coffin  tract  until  after  his  purchase,  that  he  was  aware  of  a 
nuDor  that  Lownsdale  laid  claim  to  certain  lots  and  blocks,  but 
nothing  definite.  It  also  appears  in  evidence,  that  Carter  had  been 
the  owner  of  a  considerable  real  property  in  the  city  of  Portland, 
and  had  dealt  quite  extensively  in  real  estate  in  said  city,  No  deed 
^>pears  to  ever  have  been  made  by  Coffin  to  LowuHdale  in  accord- 
uce  with  the  covenant  in  said  deed  of  June  25,  1850  ;  that  in  case 
title  was  obtained  from  the  United  States,  etc.,  would  convey  by 
deed  of  general  warranty,  etc.,  though  said  Coffin  did,  on  the  twen- 
tj-foarth  day  of  January,  1882,  execute  a  deed  to  the  respondent  hj 
the  terms  of  which  he .  in  consideration  of  ten  dollars  released  and  quit 
claimed  to  respondent  the  said  lot  4.  That  said  deed  was  duly  ac- 
knowledged, and  on  the  thirty-first  day  of  January,  1882,  recorded 
in  the  office  of  the  clerk  of  the  county  of  Multnomah.  It  also  ap- 
pears in  evidence,  that  said  lot  4  remained  vacant  and  unoccupied 
imtil  December,  1882,  when  the  respondent  went  into  actual  posses- 
sion thereof,  and  is  still  in  possession  of  the  same.  It  appears  from 
the  pleadings  that  some  time  in  1882  the  appellant  commenced  in 
the  said  circuit  court  an  action  at  law  against  the  respondent  to  re- 
cover the  possession  of  said  lot,  claiming  to  be  the  owner  thereof  in 
fee.  The  suit  herein  was  commenced  by  the  respondent  against 
the  appellant  to  restrain  his  said  proceedings  at  law,  claiming  that 
he  was  the  equitable  owner  of  said  lot  as  against  the  appellants,  and 
every  one  through  whom  he  derived  his  legal  title. 

The  main  points  presented  by  the  case  are : 

(1)  The  nature  and  effect  of  the  deed  of  June  25,  1850,  from 
Coffin,  Lownsdale  and  Chapman,  to  Lownsdale.  (2)  Of  the  deed  of 
iogost  20.  1870,  from  Coffin  to  Carter.  (3)  The  effect  of  the  judg- 
Bient  in  favor  of  Powers  and  against  Carter.  (4)  The  rights  of  the 
tppellant  acquired  from  Dell,  and,  (5),  the  effect  of  the  amendment 
<rf  378,  civil  code,  approved  October  22d,  1870,  which  provides  that 
Boits  to  set  aside,  cancel,  annul,  or  otherwise  affect  a  patent  to  lands 
ittaed  by  the  United  States,  etc.,  shall  be  commenced  within  five 
jeaiB,  etc. ' 
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The  first  point  has  been  determined  by  this  court.  In  Bohlman 
y.  CofBn  and  Carter,  4  Or.,  313,  the  yalidity  and  effect  of  the  deed 
of  June  25th,  1850,  was  directly  passed  upon.  In  that  case,  Bohl- 
man claimed  certain  premises  included  therein  under  mesne  convey- 
ances from  Lownsdale.  The  court  there  held  that  said  deed  was 
good  and  valid,  and  that  Coffin  was  bound  by  the  covenant  to  make 
a  deed  of  general  warranty.  The  court  used  the  following  language: 
'*  The  first  question  of  importance  is  as  to  whether  Coffin  was  bound 
by  the  covenant  in  the  deed  to  Lownsdale  of  June  25th,  1850.  That 
was  a  good  and  valid  deed  as  between  Chapman  and  Coffin,  grant- 
ors, and  Lownsdale  as  gi*antee,  and  we  are  of  the  opinion  that  Coffin 
is  bound  by  the  covenant  of  further  assurance  therein  contained, 
and  that  it  was  his  duty  to  have  executed  to  the  assignees  of  Lowns- 
dale under  the  deed,  a  deed  of  general  warranty,  after  he  obtained 
his  patent  from  the  general  government:'*  Id.,  page  315.  At  page 
318  the  court  said:  ''  It  follows  that  Carter  stands  in  the  same  posi- 
tion as  his  grantor.  He  has  the  legal  estate,  but  he  holds  it  as  the 
trustee  of  Bohlman,  who  is  the  equitable  owner.  There  was  this 
difference  in  the  facts  of  the  two  cases.  Bohlman,  and  those  under 
whom  he  claimed  from  Lownsdale,  had  been  continuously  in  pos- 
session of  the  premises  in  controversy,  which  fact,  of  course,  was 
held  to  be  notice  to  Carter  when  he  obtained  the  deed  from  Coffin, 
but  from  the  view  we  take  of  the  case,  that  circumstance  is  not  ma- 
terial. This  brings  us  to  the  second  point.  The  deed  to  Carter 
from  Coffin  was  of  the  right,  title  and  interest  of  the  latter  to  the 
former  in  the.  said  tract  of  land.  That  only  extended  to  the  right, 
title  and  interest  remaining  in  Coffin  aft«r  the  conveyance  of  the 
equitable  estate  in  the  lot  and  block  to  Lownsdale.  Section  3  of 
chapter  6,  Mis.  laws  of  Oregon,  provides  that  *'a  deed  of  quit-claim 
and  release  of  the  form  in  common  use,  shall  be  sufficient  to  pass 
all  the  estate  which  the  grantor  could  lawfully  convey  by  a  deed 
of  bargain  and  sale."  This  provision  is  the  same  as  one  in  the 
Minnesota  statute,  and  which  has  been  construed  by  the  courts  of 
that  state  to  mean  that  such  a  deed  shall  be  sufficient  to  pass  all  the 
estate  which  the  grantor  had  legal  right  to  convey  l^  deed  of  bar- 
gain and  sale:  Martin  v.  Brown  et  al,,  4  Minn.,  292,  approved  in 
Marshall  v.  Boberts,  18  Minn.,  408;  which  means  that  the  grantor 
can,  by  such  kind  of  deed,  convey  the  residuum  of  the  estate  he 
has  and  no  more,  and  the  grantee  necessarily  understands  that  he  is 
in  such  case  simply  acquiring  the  estate  of  the  grantor,  subject  to 
his  prior  conveyance  of  any  estate  or  right  in  the  premises.  The 
same  rule  also  exists  independently  of  any  statute:  May  v.  Leclair, 
11  Wall.,  232.  In  this  view  of  the  case.  Carter  acquired  nothing  in 
the  tract  of  land  by  virtue  of  the  deed  of  August  20th,  1870,  beyond 
the  bare  legal  title  which  Coffin  was  then  holding  in  trust  for  the  use 
and  benefit  of  Lownsdale  and  his  grantees. 

He  had  no  legal  right  to  convey  more  than  that,  and  his  quit- 
claim deed  and  release  confines  his  conveyance  to  that  alone.  Car- 
ter evidently  understood  that  he  was  only  buying  Coffin's  interest  in 
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the  property  described  in  said  deed»  as  he  says  in  the  deposition 
referred  to«  that  ''  the  sale  included  in  the  Coffin  tract  whatever  lots 
and  blocks  Coffin  owned  in  that  tract  at  that  time."  Coffin  did  not 
at  that  time  own  block  108,  except  as  before  mentioned.  The  equit- 
able right  thereto  had  been  conveyed  away,  and  it  never  passed  to 
Carter,  nor  had  he  any  right  to  expect  otherwise.  A  release  at 
eommon  law  of  any  interest  in  lands  was  made  to  the  person  who 
had  the  possession  thereof  or  some  interest  therein.  It  is  defined 
in  Shephard's  Touchstone:  ''The  conveyance  of  a  man's  right,  which 
be  hath  unto  a  thing,  to  another  that  hath  the  possession  thereof  or 
8ome estate  therein:*  Chap.  19,  p.  320.  And  it  was  contrary  to  the 
nature  of  a  release  to  give  possession.  One  tenant  in  common 
oonld  not  release  to  his  companion  because  they  had  distinct  free- 
holds. When  a  man  had  the  right  and  possession  in  him  he  was 
compelled  to  convey^  by  feoffment.  He  could  give  a  release  only 
when  out  of  possession,  and  it  could  then  only  be  made  to  the  one 
in'poBsession.  It  was  the  conveyance  of  a  right  to  a  person  in  pos- 
seesion:  Id.,  p.  320,  n  1.  Said  section  3  of  miscellaneous  laws  of 
Or^on  before  referred  to,  has  changed  the  common  law  upon  that 
subject  so  far  that  a  person  may  release  the  right  to  an  estate,  or 
interest  therein,  to  one  out  of  possession,  or  who  has  no  interest  in 
the  estate,  but  such  person  by  that  form  of  conveyance  can  only  re- 
lease the  interest  he  has  therein  the  same  as  at  common  law. 
Nor  is  it  anymore  effectual  now  to  cut  off  outstanding  equities  than 
formerly.  The  release  only  bargains  for  the  interest  of  the  releasor, 
and  has  no  right  to  claim  anything  beyond  that.  It  would,  how- 
ever, require  an  immense  amount  of  credulity,  in  view  of  the  facts 
and  evidence  in  this  case,  to  believe  that  Carter  was  a  purchaser  in 
good  faith  of  the  lot  in  question,  under  the  deed  from  Coffin  of  Au- 
gust 20,  1870,  without  notice  of  the  deed  of  June  25,  1850.  He  did 
not  know  the  fact  that  the  deed  last  referred  to  had  been  made  in 
the  sense  one  would  know  such  a  fact  from '  being  present  when  it 
occorred,  but  we  are  inclined  to  believe  that  ''  the  rumor"  that  he 
was  aware  of,  ''that  Lownsdale  laid  claim  to  certain  lots  and 
blocks,"  could  not  have  been  as  vague  as  might  be  inferred  from 
his  testimony.  Too  many  valuable  lots  and  blocks  were  affected  by 
that  deed  to  permit  the  fact  of  its  execution  to  pass  unnoticed  by 
residents  and  land  owners  of  the  city  of  Portland.  Nor  would  his  tes- 
timony, or  the  allegations  in  the  answer  as  to  that  matter,  authorize 
OS  in  finding  that  he  was  such  purchaser,  but  we  prefer  to  place  oar 
decision  of  that  point  upon  the  legal  effect  of  the  deed  he  received 
bom  Coffin,  as  before  indicated. 

The  third  point,  the  effect  of  the  judgment  recovered  against  Car- 
ter by  Powers,  is  more  difficult  to  determine.  The  rule  formerly 
was,  m  most  of  the  states,  that  a  prior  unrecorded  mortgage,  or  an 
outstanding  equity,  was  superior  to  a  subsequent  docketed  judgment. 
It  was  established  as  a  part  of  the  equity  jurisprudence,  and  based 
opoQ  the  principle  that  equitable  interests,  in  rem,  including  equit- 
^le  liens  upon  specific  parcels  of  land,  had  priority  over  a  general 
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statutory  lien  of  a  sabsequent  docketed  judgment.  It  was  the  gen- 
eral rule  of  equity  that  the  judgment  lien  only  extended  to  the  actual 
interest  of  the  judgment  debtor,  and  was  subject  to  all  existing 
equities  which  were  valid  as  against  such  debtors.  But  section  26o 
of  the  civil  code  of  this  state  has  materially  interfered  with  that 
doctrine  by  providing  that  a  conveyance  of  real  property,  or  any 
portion  thereof,  or  interest  therein,  shall  be  void,  as  against  the  lien 
of  a  judgment,  unless  such  conveyance  be  recorded  at  the  time  of 
docketing  such  judgment,  or  recorded  within  the  time  after  its  ex- 
ecution provided  by  law,  as  between  conveyances  for  the  same  real 
property.  The  section  of  the  code  was  enacted  by  the  legisiatiye 
assembly  of  the  state  October  11th,  1862.  This  court,  in  Stannisv. 
Nicholson,  2  Or.,  332,  held  that  a  judgment  becomes  a  lien  upon 
real  estate  from  the  time  of  its  docketing,  subject  to  the  known 
equitable  rights  of  others  in  the  premises;  and  in  United  States  t. 
Qriswold,  7  Sawyer,  332,  the  circuit  court  of  the  United  States  for 
the  district  of  Oregon,  intimates  that  such  lien  would  not  prevail 
over  an  unrecorded  conveyance  by  virtue  of  said  section  268,  unless 
it  also  appeared  that  the  lien  was  taken  or  acquired  in  good  faith, 
without  knowledge  or  notice  of  such  prior  unrecorded  conveyance. 
The  reason  assigned  by  the  court  for  the  view  suggested,  was  the 
fact  that  the  conveyance  of  a  subsequent  purchaser,  though  first  re- 
corded, is  not  allowed  by  an  analogous  section  of  the  statute  to  pre- 
vail over  that  of  a  prior  purchaser,  unless  obtained  in  good  faith. 
The  samd  view  is  maintained  in  Lamberton  v.  Merchants'  Nat.  Bk. 
Winona,  24  Minn.,  281,  in  reference  to  a  similar  provision  of  the 
statutes  of  that  state,  and  the  same  reason  given  therefor,  page  287, 
Id.  The  construction  given  to  the  provision  of  the  statute  under 
consideration  by  the  authorities  referred  to,  is  not  in  accordance 
with  its  literal  reading;  yet  it  is  entirely  consistent  with  the  reason 
and  spirit  of  the  statute,  and  we  feel  constrained  to  adopt  it  in  this 
case.  But  it  is  contended  by  the  appellant's  counsel  that  Powers 
took  and  acquired  his  lien  in  good  faith  and  without  notice  of  the 
outstanding  deed  of  June  25,  1850,  executed  to  Lownsdale.  As  a 
matter  of  fact.  Powers  may  never  have  had  actual  knowledge  of  the 
existence  of  that  deed.  He  is  chargeable,  however,  with  notice  of 
the  kind  of  deed  under  which  Carter  claimed  the  premises.  That 
instrument  constitutes  a  part  of  his  claim  of  title. 

The  lot  in  question  was  unoccupied,  and  if  he  believed  when  his 
judgment  against  Carter  was  entered,  that  the  latter  was  the  owner 
of  it,  he  must  have  so  concluded  from  an  inspection  of  the  deed,  or 
of  the  record  thereof.  He  occupied  the  same  position  as  would  a 
purchaser  of  Carter's  interest  in  the  propertv,  and  had  constmc- 
tive  notice  of  every  matter  appearing  upon  the  face  of  the  deed 
under  which  he  claimed  to  have  acquired  his  lien  upon  it:  Pom- 
eroy's  Equity  Juris.,  sec.  626.  Powers  could  not  have  supposed  that 
he  was  obtaining  a  lien  by  virtue  of  the  docketing  of  his  judgment 
upon  said  lot  4,  beyond  the  interest  Cofiin  had  in  it  on  said  twen- 
tieth day  of  August,  1870,  which  was  tiie  interest  therein  that  Gof- 
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fin  then  had  ''  the  legal  right  to  convey."  It  would  be  absurd  to 
claim  that  Powers  by  virtue  of  his  judgment  against  Carter^  acquired 
a  lien  on  something  Carter  never  owned,  nor  could  have  be^n  pre- 
sumed to  have  acquired  under  the  deed  executed  to  him  by  Coffin. 
The  judgment  was  a  lien  upon  the  real  property  of  Carter,  sec.  266, 
civil  code;  and  by  force  of  said  section  268,  upon  any  property  he 
might  have  conveyed  away  in  case  the  deed  of  conveyance  fiad  not  been 
recorded  as  provided  by  said  latter  section.  It  would  be  unreason- 
able, in  my  opinion,  to  hold  that  said  section  268  intended  that  a 
judgment  creditor,  by  the  docketing  of  his  judgment,  would  secure 
a  lien  upon  any  other  property  than  that  which  the  title  deeds  of 
the  judgment  debtor  showed  mm  to  be  the  owner  of,  unless  it  was 
shown  that  he  had  succeeded  to  it  in  some  other  manner.  If  the 
deed  to  Carter  had  purported  to  convey  to  him  the  property  in 
question,  the  case  would  have  stood  di£ferently.  Then  it  would  have 
been  a  case  in  which  a  grantor  had  conveyed  the  same  property 
twice,  and  the  judgment  having  been  recovered  without  knowledge 
to  the  judgment  creditor  of  the  prior  conveyance,  his  lien  might  at- 
tach to  the  entire  property,  but,  it  must  be  borne  in  mind  that 
Coffin  did  not  convey  the  same  property  twice.  He  first  conveyed 
the  substance  of  the  estate  to  Lownsdale ;  afterwards  the  residue, 
which  was  the  nominal  legal  title,  to  Carter:  Adams  v.  Cuddy,  13 
Pick.,  463.  The  case  stands  upon  the  same  footing  as  where  A. 
being  the  owner  of  an  estate,  conveys  an  undivided  half  interest  in 
it  to  B.,  and  then  quit-claims  his  interest  to  C.  The  latter  obtains 
thereby  only  the  remaining  half  interest,  and  in  case  D.  should  ob- 
tain adjudgment  against  C,  it  would  only  bind  such  interest, 
although  B.'s  deed  were  not  put  upon  record.  It  would  not  be  a 
lien  upon  B.*s  interest  for  the  reason  that  the  deed  to  C.  did  not 
nrport  to  convey  any  other  or  greater  interest  in  the  estate  than  A. 
ad.  The  section  of  the  statute,  sec.  268,  is  a  statute  to  prevent 
frauds:  Fash  v.  Bavesies,  32  Ala.,  454.  It  evidently  intended  that 
a  judgment  when  docketed,  should  be  a  lien  upon  all  the  property 
of  the  judgment  debtor,  shown  by  the  records  to  belong  to  him, 
notwithstanding  he  had  conveyed  away  the  same  or  a  portion  thereof 
or  an  interest  therein  by  a  conveyance  not  recorded  at  the  time  of 
the  docketing  of  the  judgment,  and  not  within  the  time  after  its  exe- 
cution provided  by  law.  The  fact  that  Carter  was  only  holding 
under  a  deed  of  quit-claim  and  release  from  Coffin  was  sufficient 
notice  to  Powers  to  put  him  upon  inquiry  as  to  the  true  state  of  the 
title,  and,  by  parity  of  reasoning,  the  rule,  in  such  case,  should  be 
the  same  as  in  the  case  of  a  purchaser  who  has  knowledge  of  a  fact 
safficient  to  put  him  upon  inquiry  as  to  the  existence  of  some  right 
or  title  in  conflict  with  that  he  is  about  to  purchase.  In  which  case 
he  is  presumed  either  to  have  made  the  inquiry  and  ascertained  the 
extent  of  such  prior  right,  or  to  have  been  guilty  of  a  degree  of  neg- 
ligence equally  fatal  to  his  claim  to  be  considered  a  bona  fide  pur- 
chaser: Williamson  v.  Brown,  15  N.  T.,  354.  The  rule  under  the 
equity  practice  was,  that  a  purchaser  claiming  to  have  been  such  in 
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good  faith,  most,  in  his  answer  or  plea,  show  how  the  grantor  ac- 
quired title,  and  that  the  title  purchased  must  be  apparently  per- 
lect,  good  at  law,  a  vested  estate  in  fee  simple :  2  Leading  Gases 
in  Eq.,  100,  4th  Am.  from  4th  London  ed.  Also,  that  the  plea  must 
aver,  if  the  conveyance  pleaded  were  an  estate  in  possession,  that 
the  vendee  was  seized  or  pretended  to  be  seized  at  the  time  he  executed 
the  conveyance,  and  that  he  was  in  possession  thereof:  Daniel,  cb. 
pi.  pr.,  4  American  ed.,  pages  676-677. 

This,  we  may  infer  was  required  because  a  party  would  not  be  a 
purchaser  in  good  faith  if  the  facts  were  otherwise.  When  the 
judgment  against  Carter  was  entered,  he  was  not  seized  or  possessed 
of  the  lot  in  suit,  nor  did  he  have  any  apparently  perfect  title  thereto. 
Besides,  there  is  a  di£ference  between  the  lien  of  a  judgment  upou 
real  property,  and  a  purchase  of  it,  in  favor  of  the  latter  and  5igainst 
the  former,  in  this:  A  purchase  may  be  of  the  absolute  title  to  the 
property.  The  purchaser  could  refuse  to  buy  an  estate  except  upon 
the  terms  that  he  obtain  complete  ownership  of  it,  while  the  judg- 
ment creditor  only  secures  a  hen  upon  the  interest  his  debtor  has  in 
it,  benefitted  of  course  by  the  provisions  of  said  section  268.  If 
the  judgment  debtor  have  but  an  estate  for  life  or  years  in  the  prop- 
erty, the  lien  of  the  judgment  only  attaches  to  that.  The  judgment 
creditor  has  no  right  to  expect  anything  beyond  that,  but  a  pur- 
chaser may  bargain  for  a  perfect  title,  and  expect  when  he  receives 
the  conveyance,  that  he  is  obtaining  such  title.  The  claim  of  the 
latter  to  protection,  in  such  cases,  would  therefore  be  stronger  than 
in  case  of  the  former.  Equity  would  require  of  a  judgment  creditor 
a  more  thorough  examination  into  the  condition  of  the  debtor's  title 
than  it  would  of  a  purchaser  where  the  question  of  good  faith  is 
involved.  When  Powers  ascertained  that  Garter  was  holding  under 
a  deed  of  Coffin's  interest  to  a  large  tract  of  land,  a  great  portion  of 
which  had  been  disposed  of  by  him  at  the  time  of  its  execution,  he 
should  have  made  some  e£fort  to  learn  the  status  of  the  title  to  said 
lot  4.  That  deed  informed  him,  in  substance,  as  stated  by  chief 
justice  Shaw,  in  Adams  v.  Cuddy,  supra,  that  Coffin  had  con- 
veyed to  Carter  all  the  right  and  title  he  ''had  not  legally  parted 
with,"  and  before  he  can  claim  to  have  taken  the  said  judgment  in 
good  faith,  he  should  have  endeavored  to  find  out  whether  Coffin 
had  not  parted  with  the  title  to  said  lot,  or  in  some  manner  affected 
it.  The  evidence,  however,  does  not  show  that  he  made  any  at- 
tempt in  that  direction.  The  deed  of  June  25th,  1850,  had  been 
recorded  in  the  book  of  deeds  of  the  county,  and  it  imparted  just 
as  much  notice,  in  fact,  as  though  it  had  been  properly  acknowl- 
edged. There  were  no  witnesses  to  its  execution,  but  the  law  at 
that  time  required  none.  By  the  curative  statute,  approved  Octo- 
ber 20th,  1876,  session  laws  of  1876,  p.  27,  the  defect  in  its  ac- 
knowledgment was  corrected,  and  by  a  like  statute,  approved  Octo- 
ber 19,  1878,  session  laws  of  1878,  pp.  82-83,  the  record  of  such  a 
deed,  duly  certified,  was  made  evidence  in  the  courts. 
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These  legislative  acts  may  not  have  operated  retrospeotiTely,  but 
they  enabled  a  party  to  prove  such  deeds  by  an  authenticated  copy 
from  the  record  thereof.  The  decision  in  Bohlman  v.  Coffin  and 
Carter,  supra  was  announced  in  1878,  and  it  hardly  seems  possible 
that  any  one  living  in  Portland,  under  all  the  circumstances,  could, 
on  the  third  day  of  April,  1876,  the  time  Powers'  judgment  was 
entered,  have  been  ignorant  of  the  fact,  that  the  deed  of  June  25, 
1850,  had  been  executed.  At  all  events,  it  is  not  shown  that  Powers 
made  any  e£Ebrt  to  ascertain  it,  which  in  Williams  v.  Brown,  supra, 
was  held  to  be  a  degree  of  negligence  fatal  to  his  claim  of  having 
been  a  bona  fide  judgment  creditor,  and  we  are  not  inclined  to  regard 
him  such,  or  to  hold  that  the  lien  created  by  said  judgment  attached 
to  any  interest  in  the  property  beyond  that  conveyed  to  Garter. 

It  was  claimed  upon  the  argument  by  the  appellant's  counsel,  that 
the  deed  from  Coffin  to  Garter  of  August  20,  1870,  should  not 
be  considered  as  a  part  of  the  evidence  of  the  suit,  for  the  reason 
that  it  was  not  proved  before  the  referee  appointed  to  take  the  tes- 
timony. A  referee  in  such  cases  is  only  appointed  to  take  the  oral 
Koots  in  the  case.  Written  documents,  especially  when  proved  by 
ing  authenticated  as  provided  by  statute,  may  be  put  in  evidence 
at  the  hearing.  Under  the  practice  in-  equity,  it  was  common  to 
call  witnesses  at  the  hearing  to  prove  the  execution  of  an  instrument 
in  writing;  and  when  thus  proved  to  give  it  in  evidence,  and  our 
code  has  not  changed  the  rule.  The  ternx,  "testimony,"  as  used  in 
the  code  must  be  taken  in  accordance  with  its  ordinary  meaning, 
which  is,  the  statement  made  by  a  witness  under  oath.  The  re- 
spondent, therefore,  had  a  right  to  introduce  a  certified  copy  of  said 
deed  at  the  hearing  of  the  case  in  the  circuit  court. 

The  fourth  point,  the  rights  of  the  appellant  acquired  from  Dell, 
is  already  determined  in  part  in  the  determination  of  the  effect  of  the 
judgment  in  favor  of  Powers.  If  the  lien  of  that  judgment  had  been 
entitled  to  preference  over  the  deed  of  June  26,  1850,  then  Dell,  as 
purchaser  at  the  execution  sale  under  the  judgment,  would  liave 
been  also  entitled  to  preference  over  it,  although  he  had  been  kuow- 
ing  to  the  fact  of  the  existence  and  validity  of  the  deed,  and  the 
appellant,  as  purchaser  from  him,  would  necessarily  have  succeeded 
to  the  same  right  of  priority.  But,  as  the  case  stands,  such  prefer- 
ence cannot  be  given  unless  it  has  been  shown  that  Dell,  or  the 
appellant,  were  purchasers  of  the  lot  in  good  faith  and  for  a  valuable 
consideration,  which  consideration  must  be  proved  to  have  been 
paid  independently  of  any  recital  in  the  deeds  executed  to  them,  and 
without  notice  of  the  existence  of  said  deed  at  the  time  of  its  pay- 
ment. The  authorities  upon  this  subject  are  so  numerous  aud  uni- 
form tiiat  it  is  unnecessary  to  cite  any  of  them,  and  we  deem  it  suf- 
ficient to  say  that  the  proofs  in  the  case  do  not  show  any  such  pay- 
ment of  consideration  or  want  of  notice. 

The  fiftii  point  involves  a  construction  of  the  amendment  to  section 
378,  civil  code,  approved  October  22, 1870.  The  amendment  reads : 
'But  no  suit  shall  be  maintained  to  set  aside,  cancel,  annul,  or 

So. 
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otherwise  a£fect  a  patent  to  lands  issued  by  the  United  States,  or 
this  stale,  or  to  compel  any  person  claiming  or  holding  under  such 
patent  to  convey  the  lands  described  therein,  or  any  portion  of  them, 
to  tht)  plaintiff  in  such  suit,  or  to  hold  the  same  in  trust  for  or  to 
the  use  and  benefit  of  such  plaintiff  for  or  on  account  of  any  matter, 
thing  or  transaction,  which  was  had,  done,  suffered  or  transpired 
prior  to  the  date  of  such  patent,  unless  suit  is  commenced  within 
five  years  from  the  date  .of  such  patent,  or  within  one  year  from  the 
passage  of  this  act.'*    When  this  provision  was  enacted  there  was  a 
general  limitation  law  in  the  state  providing  certain  specified  periods 
m  which  actions  and  suits  were  required  to  be  commenced.     This 
special  limitation  was  evidently  intended  to  apply  to   a  particular 
class  of  cases.     At  the  time  of  its  enactment,  section  501  of  the 
civil  code  was  in  force,  which  provided,  in  effect,  that  whenever  any 
person  claimed  any  real  property  as  donee  of  the  United  States  by 
virtue  of  the  settlement  under  the    donation  law,  and  the  patent 
therefor  had  been  wrongfully  issued  to  another,  such  person  might 
maintain  a  suit  in  equity  against  the  patentee  for  the  purpose  of  hav- 
ing such  patent  canceled  and  the  estate  or  interest  of  the  plaintiff  in 
the  property  ascertained  and  established,  and  that  if  it  appeared  in 
such  suit  that  the  plaintiff  had  made  the  settlement  under  the  law, 
and  had  complied  with  its  terms,  he  should  be  deemed  to  have  a 
legal  estate  in  fee  in  the  property,  although  the  patent  had  issued  to 
another,  but  there  was  no  period  of  limitations  provided,  either  in 
said  section,  or  in  the  general  limitation  law  of  the  state,  in  which 
such  suit  should  be  commenced,  and  we  may  infer  that  said  amend- 
ment \vas  intended  by  the  legislative  assembly  to  apply  to  cases 
arising  under  said  section  501.     It  was  that  section  wnich  allowed  a 
suit  to  be  maintained  to  cancel  a  patent,  and  the  fact  that  the  time 
for  its  commencement  was  not  limited,  and  that  the  provision  of 
limitation  was  a  special  one,  show  that  the  five  years'  limitation  in 
which  to  commence  the  suit  referred  to  in  said  amendment,  was  in- 
tended as  a  limitation  of  the  time  in  which  suits  must  be  commenced 
to  enforce  rights  which  section  501  provides  for  the  enforcement  of. 
The  language  of  the  amendment  does  not  directly  apply  it  to  the 
section.     The  latter  authorizes  the  maintenance  of  a  suit  to  cancel  a 
patent,  establish  the  estate  or  interest  of  the  plaintiff  in  the  prop- 
erty, and  provides  that  he  shall  be  taken  and  deemed  to  have  a  legal 
estate  in  fee  therein,  while  the  former  inhibits  the  maintenance  of  a 
suit  to  set  aside,  cancel,  annul,  or  otherwise  affect  a  patent,  or  to 
compel  the  patentee  to  convey  to  the  plaintiff  or  to  hold  in  tiust  for 
his  use  or  benefit,  unless  the  suit  be  commenced  within  five  years, 
&c.     The  difference  thus  far  between  the  two  provisions  is  more  in 
verbiage  than  in  substance.     Additional  terms,  presenting  different 
phases  in  which  the  remedy  might  be  attempted  to  be  applied,  were 
inserted  in   the   amendment,  doubtless  as  a  matter  of  prudence. 
Again :  The  section  specifies  the  grounds  upon  which  the  suit  may 
be  brought,  viz:  When  the  plaintiff  has  made  a  settlement  under  the 
donation  law,  and  complied  with  its  conditions,  and  the  patent  has 
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wroDgfnlly  issued  to  another.  The  draftsman  of  the  amendment 
evidently  intended  not  only  to  coTer  the  case  mentioned  in  the  seo- 
tiou,  bat  every  other  conceivable  case  of  the  kind  that  might  arise, 
and  hence  nses  the  general  language,  '^  for  or  on  account  of  any  mat- 
ter, thing  or  transaction  which  was  had,  done,  suffered  or  trans- 
pired prior  to  the  date  of  such  patent;"  but  it  all  refers  back  and  is 
luade  applicable  to  the  setting  aside,  canceling,  nullifying  and  affect- 
ing a  patent.  The  matter,  thing,  transaction,  &c.,  set  out  in  the 
amendment  were  intended  to  effect  that  end.  That  would  tend  to 
establish  that  the  patent  had  issued  to  the  wrong  persons,  and  that 
the  plaintiff  in  the  suit  by  prior  settlement  and  compliance  with 
the  conditions  of  the  donation  law,  had  entitled  himself  to  the  pat- 
ent. Hence,  it  was  only  in  cases  where  there  was  a  conflict  between 
liTal  claimants  to  the  donation  from  the  government  of  the  United 
Statesor  of  agrantfrom  this  state,  that  the  limitation  speoifiedin  said 
amendment  was  intended  to  apply. 

The  case  under  consideration  does  not  fall  within  that  class  of 
eases,  and  consequently  the  said  five  years*  limitation  has  no  appli- 
cation to  it  whatever,  and,  as  said  by  the  counsel  for  the  responaent, 
its  application  to  cases  of  the  latter  character,  cases  where  the  do- 
nee had  obligated  himself  by  contract,  prior  to  the  passage  of  the 
donation  law,  to  do  or  perform  some  act  when  he  acquired  title  to 
the  property,  would  lead  to  the  greatest  absurdity.  Prior  contracts 
were  upheld  by  the  donation  act,  and  it  is  known  to  the  court  as  a 
)Kirt  of  the  history  of  the  country,  that  donees  under  it  had,  in 
many  instances,  contracted  away  a  large  portion  of  their  claims 
before  it  went  into  effect,  but  that  class  of  contracts  created  no  com- 
petition as  to  whom  the  patent  from  the  general  government  should 
in-sue  to,  and  were  unaffected  by  the  said  amendment  to  said  section 
378.  None  of  the  other  provisions  of  the  statute  of  limitation  in 
this  state  are  applicable  to  the  case,  though  the  appellants  counsel 
claims  that  Coffin  had  constructive  possession  of  the  premises  by 
Tirtue  of  the  patent  from  the  United  States,  which  was  transmitted 
to  Carter  by  the  deed  of  August  20, 1870,  and  was  succeeded  to  by 
appellant,  and  that  the  respondent  and  those  under  whom  he  claims, 
not  having  been  seized  or  possessed  of  the  premises  for  the  period  be- 
tween; the  date  of  the  issuance  of  the  patent  until  December,  1882, 
were  barred  of  all  claim  or  interest  therein,  but  we  are  unable  to 
agree  with  the  counsel  that  Coffin  had  constructive  possession  of  the 
premises  after  he  executed  tiie  deed  of  June  25,  1850.  By  that  deed 
he  had  released,  confined  and  quit-claimed  unto  Lownsdale,  his 
heirs  and  assigns  forever,  the  propertv,  and  covenanted  to  warrant 
ftucl  defend  it  against  the  claim  of  all  persons,  the  United  States 
eicepted,  and  in  case  he  obtained  title  from  the  United  States,  that 
he  vrould  convey  the  same  (the  title)  to  Lownsdale,  by  deed  of  gen- 
eral warranty.  He  was  in  possession  of  the  property  at .  the  time 
«ai(l  deed  was  executed,  and  the  effect  of  that  deed  transferred  the 
i>o&3ession,  and  he  certainly  did  not  become  reinvested  of  it  by 
lorceof  the  patent.     The  donation  act  recognized  the  legitimacy  of 
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such  occupancy,  and  granted  title  to  the  settler  when  qualified  under 
the  law,  and  the  patent  confirmed  it. 

Possession  followed  the  settlement,  and  would  have  remained  in 
Coffin  had  he  not  have  parted  with  it.  Coffin  could  not  rightfully 
claim,  after  the  execution  of  said  deed  of  June  25, 1850,  to  hayeha^ 
possession  in  law  of  the  premises  therein  described,  in  the  face  of 
that  instrument.  The  deed  operated  upon  tiie  possession  as  an 
alienation  of  it,  and  estopped  Coffin  from  rightfully  reclaiming  it. 
As  to  the  matter  of  the  legality  of  tax  sale  for  the  street  improye- 
ment,  we  have  concluded  not  to  express  any  opinion.  It  was  entirely 
irrelevant  to  the  case,  and  should  nave  been  stricken  out  of  the  com- 
plaint. The  appellant's  counsel  suggested  on  the  argument  that  the 
court  ou^ht  to  look  into  the  question,  and  if  it  found  that  the  equi- 
ties arising  out  of  the  other  branch  of  the  case  were  with  the  re- 
spondent, and  that  the  tax  sale  was  legal,  reverse  the  decree  of  the 
circuit  court  upon  the  grounds  that  the  respondent  had  an  adequate 
remedy  at  law.  If  appellant  had  not  answered,  and  the  case  had 
come  here  upon  demurrer  upon  that  ground,  this  court  would  have 
beefi  inclined  to  sustain  it,  but,  by  answering  the  complaint,  the 
appellant  has  submitted  to  the  jurisdiction  of  we  court,  and  it  would 
not,  under  the  circumstances,  feel  warranted  in  dismissing  the  suit; 
besides,  the  decision  only  involves  a  question  of  costs,  which  this 
court  has  power  to  regulate  and  direct  payment  of  as  the  equitable 
circumstances  require. 

A  decree  will,  therefore,  be  entered  in  favor  of  the  respondent 
and  against  the  appellant  for  tlie  relief  demanded  in  the  complaint. 
That  meither  party  recover  costs  upon  appeal  or  in  circuit  court,  and 
that  the  respondent  be  directed  to  pay  the  entire  disbursements  of 
of  both  courts,  that  are  properly  taxable  as  such,  when  duly  taxed, 
and  that  the  decree  appealed  from  in  other  respects  be  affirmed. 


SUPREME  COURT  OF  UTAH.- 
Pbovo  City  v.  SHUBHiiPP. 

Filed  January  5, 1884* 

Obdinakcb  Restrainino  Sale  of  Liquors— Construction  of. — An  ordinance  prohibiting 
druggists  from  selling  spirituous  and  fermented  liquors  to  any  pen  >n  whom  ther  know,  or 
have  reason  to  believe,  intends  to  use  them  as  a  beverage,  or  to  any  person  to  bi  drunk  on 
the  premises,  is  a  valid  exercise  of  a  power  conferred  on  a  municipality  "  to  license,  regulate, 
prohibit  or  restrain  the  manufacturers,  sellers  or  vendors,*'  of  such  liquors. 

EviDBNCE — ^Testimony  ON  Former  Trial — ADMissiBiLnr  of.— Testimony  as  to  what  a 
witness  said  on  a  trial  before  a  justice  of  the  peace,  is  not  admissible  on  a  trial  of  the  same 
case  in  the  district  court,  when  such  witness  is  within  the  jurisdiction  of  the  court,  and  could 
have  been  by  process  compelled  to  appear. 

Appeal  from  a  judgment  of  the  district  court.     The  opinion  states 
the  facts.' 

Arthur  Brown^  for  the  appellant. 
Sutherland  dt  McBride,  for  the  respondent. 
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Twiss,  J.  This  is  an  action  brought  by  the  plaintiff  against  the 
defendant,  wherein  he  is  charged  with  the  violation  of  an  ordinance 
of  the  plaintiff,  entitled  *'  an  ordinance  to  prevent  the  manufaotare 
and  sale  of  spirituous,  vinous  and  fermented,  and  other  intoxicate 
bg  liquors  as  a  beverage." 

The  defendant  is  charged  with  unlawfully  selling  and  delivering, 
withiD  the  territorial  limits  of  the  plaintiff,  to  one  E.  M.  Peck,  Jr., 
in  one  transaction,  spirituous  and  fermented  liquors,  to  wit:  One 
^lassof  whiskey,  and  two  glasses  of  beer,  to  be  used  as  a  beverage; 
in  violation  of  the  provisions  of  said-  ordinance. 

Ihe  ordinance  provides  that  druggists,  upon  giving  bonds  as 
therein  provided,  may  sell  such  liquors  as  a  medicine;  but  prohibits 
ihem  from  selling  the  same  to  any  person  whom  they  know,  or  have 
reason  to  believe,  intends  to  use  them  as  a  beverage,  or  to  any  per- 
son to  be  drunk  on  the  premises. 

The  evidence  shows  tnat  one  Snider,  and  one  Worsley,  being  in 
the  backroom  of  Hines'  drug  store,  were  asked  by  Peck,  ''what  will 
you  take?"  That  in  response  to  such  question,  the  defendant 
waited  upon  them,  and  Worsley  and  Snider  each  took  a  glass  of 
beer,  and  Peck  a  glass  of  whiskey,  and  that  Peck  paid  the  defend- 
ant for  the  same.  It  is  apparent  from  the  record,  although  not  ex- 
pressly stated,  that  the  two  glasses  of  beer  and  one  of  whiskey,  were 
at  the  time  and  place  drank  by  the  respective  persons  taking  them; 
and  it  was  conceded  at  the  trial,  by  counsel  for  both  parties,  that 
heer  is  a  fermented  and  whiskey  a  spirituous  liquor. 

On  the  trial,  counsel  for  the  defence,  offered  to  show  that  the  de- 
fendant was  a  clerk  for,  and  in  the  drug  store  of ,  B.  S.  Hines,'at  the 
time  of  such  sale,  and  that  Hines  had  duly  filed  his  bond  as  required 
by  the  ordinance,  and  had  received  ''a  license  from  the  city  to  sell 
Hqaors,"  and  to  transact  the  business  of  a  druggist,  and  that  the 
defendant  was  in  that  business,  in  the  scope  of  his  employment. 

The  license  offered  in  evidence,  recites  that  Hines,  having  com- 
plied with  the  ordinance  in  force,  relating  to  the  licensing  of  drug- 
gists, authorized  him,  ''  to  transact  his  business  as  a  druggist."  It 
contains  no  provision  authorizing  the  sale  of  fermented  or  spirituous 
liquors  of  any  kind  whatever,  for  any  purpose. 

The  plaintiff  claims  that  the  necessary  power  for  the  passage  of 
this  ordinance  by  its  city  council,  is  found  in  section  31  of  its  charter, 
which  is  as  follows:  ''To  license,  regulate,  prohibit  or  restrain  the 
manufacturers,  sellers,  or  vendors  of  spirituous  or  fermented  liquors, 
tayem-keepers,  dram  or  tippling  shop-keepers,  boarding,  victual- 
ing or  coffee-houses,  restaurants,  saloons  or  other  houses,  or  places 
for  the  selling,  or  giving  away  of  wines,  or  other  liquors,  whether 
ttdent,  vinous,  or  fermented. ' 

In  Logan  city  v.  Buck,  3  Utah,  301;  2  West  Coast  Rep.,  437;  under 
^charter  provision  precisely  like  this,  it  was  held,  that  an  ordinance 
prohibiting  the  sale  of  these  liquors  was  not  authorized.  In  the 
esse  now  before  us,  the  question  of  total  prohibition  is  not  involved; 
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bat  the  right  to  lioease,  regalate  or  restrain,  and  the  right  to  sell 
these  liquors  as  a  beverage  ander  a  druggist  license,  are. 

The  power  to  prohibit,  includes  the  power  of  toted  prohibition: 
Oity  of  Keokuk  v.  Dressell,  47  Iowa,  597.  This  is  not  claimed  in  this 
case.  Under  the  statute  the  power  to  license,  regulate,  or  restrain 
is  not  questioned,  and  this  power  implies  the  power  ot  purticd  pro- 
hibition— ^to  incumber  the  sale  with  conditions,  and  limitations,  to 
hinder  and  prevent  in  degree,  and  to  prescribe  reasonable  rules,  bj 
which  the  sale  of  intoxicating  liquors  to  persons,  and  at  places,  is 
to  be  govemad;  to  the  end,  that  the  abuse  to  which  they  are  obvi- 
ously liable,  may,  at  least  in  degree,  be  prevented. 

The  license  to  Hines,  and  the  clerkship  of  defendant  were  offered 
as  testimony,  tending  to  establish  a  right  on  the  part  of  the  defend- 
ant as  clerk  of  Hines,  to  do  the  act  complained  of;  but  the  license 
fails  to  show  any  authority  on  the  part  of  Hines,  to  sell  these  liquors 
for  any  purpose,  except  medicinal. 

An  ordinance  prohibiting  druggists  from  selling  these  liquors, 
except  for  medicinal  purposes,  is  within  the  granted  charter  power 
to  license,  regulate,  or  restrain,  and  it  is  not  unreasonably  oppres- 
sive or  against  public  policy.  When  Hines  accepted  the  license  to 
do  the  business  of  a  druggist,  granted  pursuant  to  the  provisions  of 
an  ordinance  expressly  prohibiting  the  sale  of  these  liqaors  by 
druggists,  as  a  beverage,  he  impliedly  assented  to  the  legally  au- 
thorized conditions  imposed  therein;  and  as  it  did  not  authorize  the 
sale  of  such  liquors  as  a  bev(^rage,  the  purpose  for  which  the  de- 
fendant is  charged  of  having  sold  them,  and  for  which  they,  were  sold, 
the  proffered  evidence  was  irrelevant,  and  properly  exdudeil :  State 
V.  Shaw,  58  N.  H.,  72;  TuUoss  v.  City  of  Sedan,  31  Kansas,  165. 

The  record  shows  thatE.  M.  Peck,  Jr.,  the  prosecuting  witness, 
who  testified  before  the  justice  of  the  peace,  before  whom  the  case 
was  commenced,  was  not  present  at  the  trial  in  the  district  court, 
and  that  the  defendant  placed  upon  the  stand  a  witness,  for  the  pur- 

Eose  of  stating  what  Peck  said  as  a  witness  in  the  trial  of  the  case 
efore  the  justice.  It  also  appears  from  the  record,  that  the  coun- 
sel for  the  plaintiff  relied  upon  the  promise  of  Peck  to  be  present  at 
the  trial,  and  that  the  counsel  for  the  defendant,  relyinff  upon  the 
statement  of  the  counsel  for  the  plaintiff,  that  Peck  would  be  pres- 
ent at  the  trial,  took  no  steps  to  procure  his  attendance  as  a  witness 
at  the  trial,  although  he  was  at  the  time  in  the  jurisdiction  of  the 
court,  and  could  have  been,  by  due  process,  compelled  to  appear. 
Objection  was  made  to  this  testimony,  and'sustamed  by  the  court. 
This  ruling  was  correct.  It  was  in  the  power  of  either  party  to  have 
produced  him  as  a  witness;  instead  of  invoking,  and  relying  upon 
the  power  or  process  of  the  court  to  compel  his  attendance,  one 
party  relied  upon  his  promise  to  be  there,  and  one  upon  the  state- 
ment of  the  other  that  he  would  be  present.  Under  these  circum- 
stances, neither  party  could  re-produce  his  oral  statements  made  as 
a  witness,  at  the  trial  before  the  justice. 
The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA, 

No.  7,883. 

Butcher  v.  Vaca  Valley  and  Clear  Lake  R.  R.  Co. 

In  Bank,     Filed  Janvary  9,  1886, 

Neguoence— Liability  of  Railroad  for  Fire— Variance.— A  railroad  company  is 
li&Ue  for  damages  by  fire,  caused  by  sparks  which  it  negligently  permits  to  escape  from  its 
jocomfltive,  whether  such  firewas  kindled  directly  on  the  plaintiff's  premises,  or  on  adjoin- 
ing land  Where  the  complaint  in  an  action  to  recover  such  damages  alleges  that  the  fire 
from  the  defendant's  locomotive  "was  suffered  to  escape,  and  did  escape,  and  by  reason 
thereof  came  upon  the  land  of  the  plaintiff,"  proof  that  such  tire  originated  on  land  sdjoin- 
iazthat  of  the  plaintiff,  is  not  a  fatal  variance. 

Thk  Save— Evidence  of  Similar  Fire  Admissible.— In  such  action,  evidence  that  a 
fire  occurred  in  the  same  place  shortly  after  the  fire  complained  of,  and  immediately  subee- 
qi^nt  to  the  pastsage  of  one  of  the  defendant's  trains,  is  admissible. 

The  Same— Proof  op  Cause  of  Fire— Defective  Engine— Instructions.— The  fact 
that  the  defendant's  locomotive  passed  the  field  where  the  fire  was  fir»t  discovered  only  a 
few  moments  before  the  discovery  of  it,  raised  at  least  some  probability,  in  the  absence  of 
pr'jof  of  any  other  known  cause,  that  the  fire  was  caused  by  said  locomotive.  This  proba> 
bility  was  strengthend  by  the  facts  that  a  strong  wind  was  blowing  from  the  north,  and  the 
fire  was  first  discovered  south  of  where  the  locomotive  had  just  passed,  and  that  huch  loco- 
motive was  lighter  and  had  shorter  flues  than  some  of  defendant's  engines,  and  for  these 
rosoos  would  be  more  liable  to  emit  fire  than  heavier  engines  with  longer  flues.  But  the 
fdregoin|r  circumstances,  under  which  the  fire  was  kindled,  would  not,  in  the  absence  of  any 
other  evidence,  justify  a  finding  that  the  engine  was  not  of  approved  construction,  and  prop- 
erly managed,  and  an  instruction  that  assumes  the  contrary  is  erroneous. 

Appeal  from  a  judgment  of  the  superior  court  for  Solano  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

Jo9.  McKennay  for  the  appellant. 

G.  A.  Lamont  and  W.  Van  Dyke,  for  the  respondent. 

Shabpstein,  J.  Whatever  may  have  been  the  origin  of  the  fire 
which  consamed  the  plaintiff's  grain,  none  of  the  witnesses  satv  it 
before  it  had  reached  ''  Wilson's  field,"  which  lies  between  the  de- 
fendant's railroad  and  the  plaintiff's  land. 

The  allegation  of  the  complaint  is  that  ''by  reason  of  the  care- 
leeanees  and  negligence  of  said  company  (defendant)  and  the  engi- 
neeis  and  employees  thereof,  the  fire  from  the  engine  and  locomo- 
tive  of  said  road  was  suffered  to  escape  and  did  escape,  and  by  rea- 
son thereof  came  upon  the  land  of  the  plaintiff,"  etc. 

To  the  introduction  of  evidence  of  the  discovery  of  the  fire  in 
''Wilson's  field,"  the  defendant  objected  upon  the  ground  that  ''the 
allegation  of  the  complaint  is  as  to  a  fire  communicated  by  the  de- 
fendant's engine  to  the  plaintiff's  field."  The  most  favorable  light 
in  which  the  evidence  can  be  viewed  for  the  plaintiff  is  that  it  tends 
to  prove  that  a  fire  was  kindled  in  "  Wilson's  field,"  by  sparks  emit- 
ted by  said  locomotive,  and  that  the  fire  so  kindled  moved  on 
tbroiujh  said  field  until  it  reached  the  land  of  the  plaintiff,  where 
itcansed  the  injury  complained  of.  And  if  this  constitutes  a  mate- 
fizt  variance  between  the  proof  and  the  allegation,  the  objection 
should  have  been  sustained.  But  the  court  overruled  it.  The  ruling 
^^  excepted  to,  and  is  specified  as  error. 
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Whether  ike  destraetion  of  the  plaintiff 's  property  was  caused 
by  a  fire  kindled  on  his  premises  by  sparks  which  proceeded  directly 
from  the  locomotiTC  to  his  land,  or  by  a  fire  kindled  on  land  adjoin- 
ing his  by  sparks  from  the  same  source,  would  not  affect  the  defend- 
ant's liability:  Henry  v.  8.  P.  R.  R.  Co.,  50  Cal.,  176;  Fent  v.  The 
T.  P.  and  W.  Ry  C,  59  111.,  349;  Tweed  v.  Ins.  Co.,  7  Wall.,  44; 
Powell  V.  Denevey,  3  Cush.,  300;  Vandenburg  v.  Truax,  4  Den.. 
464;  Hart  v.  W.  R.  R.  Co.,  13  Mete,  99;  Perley  v.  ^ .  Ry.  Co.,  98 
Mass.,  414;  Piggott  v.  E.  C.  R.  R:  Co.,  54  E.  C.  L.,  229;  Smith 
V.  L.  and  8.  W.  R.  R.  Co.,  5  L.  R.  Com.  Pleas,  98;  Field  v. 
N.  T.  Cent.  R.  R.  Co.,  32  N.  Y.,  345.  If  the  allegation  had  been 
strictly  in  accordance  with  the  evidence  the  material  question  would 
have  been,  Was  the  plaintiff's  property  destroyed  by  a  fire,  kindled 
in  * 'Wilson's  field,"  by  sparks  emitted  from  defendant's  locomotive? 
As  it  is,  if  the  evidence  had  strictly  corresponded  with  the  allega- 
tion it  would  have  shown  that  sparks  emitted  from  the  defendant's 
locomotive  proceeded  directly  to  plaintiff's  land,  and  there  kindled 
the  fire  which  consumed  his  property.  In  either  case,  the  gravamen 
of  the  charge  would  be,  that  the  fire  was  caused  by  the  negligence 
of  the  defendant,  in  permitting  sparks  to  escape  from  its  locomo- 
tive. So  the  only  variance  between  the  allegation  and  the  proof  is 
as  to  the  place  where  the  fire,  which,  it  is  alleged,  escaped  from  de- 
fendant's locomotive  first  came  in  contact  with  inflammable  matter. 
And  the  liability  of  the  defendant  would  be  the  same  whether  the 
locus  in  quo  was  on  the  plaintiff's  land,  or  in  **  Wilson's  field." 
Therefore,  it  is  not  apparent  to  us  how  the  defendant  could  have 
been  actually  misled  to  its  prejudice,  in  maintaining  its  defense 
upon  the  merits:    C.  C.  P.,  469. 

If  the  plaintiff's  witness,  Marshall,  had  testified  that  he  saw  a  fire 
kindled  oy  sparks  emitted  from  a  locomotive  on  the  defendant's 
road,  either  before  or  after  the  destruction  of  the  plaintiff's  prop- 
erty, such  evidence  would  have  been  admissible  to  show  the  cause 
of  the  injury  complained  of,  or  to  show  negligence  in  the  construc- 
tion or  working  of  defendant's  locomotive:  Henry  v.  S.  P.  R.  B* 
C6.,  50  Cal.,  176;  Home  Ins.  Co.  v.  Penn.,  etc.,  R.  Co.,  11  Hun., 
482;  Grand  Trunk  R.  R.  Co.  v.  Richardson,  91  U.  S.,  454;  Field  v. 
N.  T.,  etc.,  R.  Co.,  32  N.  Y.,  353;  St  Jo.  D.  C.  R.  v.  Chase, 
11  Kan.,  47;  Hugett  v.  P.  &  R.  R.,  23  Pa.  St.,  373;  Piggott  v. 
Eastern  Counties  R.  R.  Co.,  3  C.  B.,  229;  111.  Cent.  R.  R.  v.  Mills, 
42111.,  407;  Ellis  v.  P.  &  R.  R.  Co.,  2  Jones  (N.  C),  138. 

In  Henry  v.  8.  P.  R.  R.  Co.,  this  court  said:  "We  think  there 
was  no  error  in  permitting  proof  that  prior  and  subsequent  to  the 
fire  which  produced  the  injury  complained  of,  other  fires  were 
kindled  by  defendant's  engine."  But  the  witness  Marshall  did  not 
testify  that  the  fire  which  he  saw  about  two  weeks  after  plaintiff's 
property. was  destroyed,  was  caused  by  defendants  locomotive.  On 
the  contrary  he  testified  that  he  did  not  know  what  caused  it.  But 
we  are  not  called  upon  to  determine  the  weight  of  such  evidence. 
The  question  of  its  admissibility  is  alone  before  us.     And  we  think 


Bap.  Ct.  Oal.]    Butohsb  v.  Yaoa  Valley,  bto.,  B.  B.  Co.  163 

it  wag  admissible  under  the  cases  above  cited.  If  evidence  that  the 
main  fire  was  first  discovered  soon  after  the  engine  had  passed  near 
die  spot  where  it  was  discovered,  was  admissible,  of  which  we  en- 
tertain no  doubt,  it  would  seem  that  evidence  of  another  fire  soon 
afterwards  discovered,  near  the  track  over  which  the  same  engine 
bail  bnt  a  little  time  before  the  discovery  passed  would  be  admis- 
sible. 

Evidence  of  repairs  made  on  the  smoke>stack  of  the  locomotive 
which  it  is  alleged  caused  the  fire  complained  of  was  properly  ad«- 
mitted:  St.  J.  &  D.  C.  B.  B.  Co.  v.  Chase,  11  Kan.,  47. 

We  are  not  prepared  to  hold  that  the  court  erred  in  overruling 
the  defendant's  motion  for  a  non-suit:  In  G.  T.'B.  B.  Co.  v.  Bich- 
ardson,  91  U.  S.,  454,  the  court  said:  ''It  was  proved  that  engines 
nin  by  the  defendiant  had  crossed  the  bridge  not  long  before  it  took 
fire.  The  particular  engines  were  not  identified;  but  their  crossing 
raised  at  least  some  probability,  in  the  absence  of  proof  of  any 
other  known  cause,  that  they  caused  the  fire."  We  think  the  fact  of 
defendant's  locomotive  passing  the  field  where  this  fire  was  first  dis- 
coYered  only  a  few  minutes  before  the  discovery  of  it,  raised  at 
least  some  probability,  in  the  absence  of  proof  of  any  other  known 
cause,  that  the  fire  was  caused  by  said  locomotive.  The  facts  that 
a  strong  wind  was  blowing  from  the  north,  and  the  fire  was  first  dis- 
co?ered  south  of  where  the  locomotive  had  just  passed,  tended  in 
some  degree  to  strengthen  that  probability.  The  evidence  given  by 
the  witness  Babb  tended  in  some  degree  to  show  that  this  engine  or 
locomotive  was  lighter  and  had  shorter  flues  than  some  of  defend- 
ants engines,  and  for  those  reasons  would  be  more  liable  to  emit 
fire  that  heavier  engines  with  longer  flues. 

Whether  the  preponderance  of  evidence  was  on  the  one  side  or 
the  other  of  that  question  was  for  the  jury  alone  to  determine. 

Among  the  instructions  given  to  the  jury  was  the  following,  which 
w^as  excepted  to:  **  In  determining  the  question  whether  defendant's 
engine  was  of  the  most  approved  construction  and  properly  man- 
aged, the^jury  should  consider  all  the  testimony  in  the  case ;  and  if 
thej  find  the  fire  complained  of  was  kindled  by  the  defendant's  en- 
gine under  circumstances  incompatible  with  the  idea  that  the  engine 
vas  of  approved  construction  and  properly  managed,  they  may  find 
(or  the  plaintiff."  By  saying  to  the  jurv,  *'  If  you  find  that  the  fire 
complained  of  was  kindled  by  defendants  engiae  under  circumstan- 
ces incompatible  with  the  idea  that  the  engine  was  of  approved  con- 
straction  and  properly  managed,"  the  court  implied  that  there  was 
^ridence  suflicient  to  justify  such  a  finding.  Otherwise  the  court 
vas  not  justified  in  assuming  that  the  jury  might  so  find.  And  the 
"^umstancea  under  which  the  fire  was  kindled  as  developed  by  the  evi- 
^Qcewere  that  it  was  first  discovered  in  "  Wilson's  field"  soon  after 
^id  engine  had  passed  over  the  road  near  the  north  line  of  said 
^Id;  and  that  a  high  wind  was  blowing  from  the  north  at  the  time, 
^e  fire  had  been  kindled  before  any  one  discovered  it.  From  these 
Qitomstances  cUoiie  the  jury  were  in  effect  told  that  they  might  find 
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that  the  defendant's  engine  was  not  of  approved  constraciion  aad 
properly  managed,  which  was  tantamount  to  saying  that  if  the  fire 
in  '*  Wilson's  field"  was  kindled  by  fire  which  had  escaped  from  said 
engine  the  jary  might  presume  negligence  in  the  constractioo  or 
management  of  it,  and  on  that  evidence  alone  find  for  the  plaintiff 
generally. 

Whether  upon  the  entire  evidence,  the  jury  would  not  have  been 
justified  in  finding  that  the  engine  was  improperly  constracted  or 
negligently  managed,  is  a  question  on  which  we  express  no  opiaioa. 
We  simply  say  that  in  this  state  the  circumstances  under  which  the  fire 
was  kindled^  as  developed  by  the  evidence,  would  not,  in  the  absence 
of  any  other  evidence  bearing  on  the  question,  justify  a  finding  that 
the.  engine  was  not  of  approved  construction  and  properly  managed. 
And  as  the  instruction  excepted  to  clearly  implies  that  the  jury 
would  be  justified  in  so  finding,  upon  those  circumstances  alone,  the 
defendant  is  entitled  to  a  new  trial. 

Judgment  and  order  reversed. 

Thobnton,  J.,  MoKiNSTBY,  J.,  and  MoKee,  J.,  concurred. 

MoBBisoN,  G.  J.     I  concur  in  the  judgment  of  reversal. 

Boss,  J.,  CONCURRING.  I  conour  in  the  judgment  of  reversal,  and 
in  the  main,  in  the  opinion  of  Mr.  Justice  Sbarpsteiu.  I  do  not 
agree,  however,  that  the  testimony  of  the  witness  Marshall  was  ad- 
missible, nor  do  I  agree  with  what  is  said  in  the  opinion  with  re- 
spect to  the  witness  Babb. 

Mybice,  J.,  DISSENTING.  I  disseut  from  the  judgment  reversing 
the  judgment  and  order  of  the  court  below,  and  from  the  reasons 
therefor. 


No.  9,594. 

Riverside  Land  and  Ibbigating  Co.  v.  Jansen  et  ax<. 

DepartmerU  Two,    Filed  January  10,  1885. 

QuimiNO  TiTLB— Eabbment—Ditch  Over  Anothbr*8  Land.— In  an  action  to  quiet  title, 
when  the  only  right  asserted  by  defendants,  in  their  answer,  is  the  right  to  use  a  ditch  for  con- 
ire3ring  water  across  plaintiflfs'  tand  to  their  own  land,  for  the  purpose  of  irrigation  and  domes- 
tic use,  it  is  error  for  the  court  to  exclude  evidence  as  to  the  amount  of  water  required  for 
irrigation  on  the  defendants'  land,  and  the  carrying  capacity  of  such  ditch. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Bernardi- 
no county,  entered  in  favor  of  the  defendants,  and  from  an  order 
denying  the  plaintiffs  a  new  trial.     The  opinion  states  the  facts. 

Byron  Waters  and  J,  A.  Gibson^  for  the  appellants. 
G.  W.  G.  Botaell  and  A.  M.  Willis,  for  the  respondents. 

Mtbioe,  J.  Action  to  quiet  title.  The  interest  claimed  by  the 
defendants,  by  their  answer,  in  the  premises  regarding  which  the 
plaintiff  seeks  to  have  its  title  quieted,  is  as  follows:  Defendants 
own,  in  severalty,  parcels  of  land,  by  conveyances  through  others 
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from  Bobidonxy  who  was  the  common  grantor  of  plaintiff  and  de- 
fendants, and  defendants  aver  that  Bobidoux,  while  owner,  dug  a 
ditch  by  means  of  which  water  was  conducted  across  the  lands  now 
owned  by  plaintiff  to  and  upon  the  lands  now  owned  by  defendants, 
for  the  purpose  of  irrigating  the  said  lands,  now  owned  bj  def end- 
mtBy.and  other  lands  of  Bobidoux,  and  that,  when  defendants' 
enmtors  purchased  from  Robidonx»  the  ditch  and  the  right  to  con- 
duct waters  from  the  Santa  Ana  river,  over  and  through  the  lands  of 
Bobidoux  bv  means  of  the  ditch,  was  an  appurtenance  and  ease- 
ment pertaining  to  the  lands  now  ownedrbj  defendants,  constituting 
their  chief  value.  The  defendants  also  aver  continuous  adverse  and 
exclusive  use  of  the  ditch,  by  themselves  and  their  grantors,  for  the 
purpose  of  conducting  water  therein  to  their  respective  farms,  for 
irrigation  and  domestic  use,  for  more  than  twenty-seven  years. 

The  court  found  that  at  the  time  of  the  conveyance  from  Bobi- 
donx  to  defendants'  ^antors,  water  was  not  being  conveyed  in  the 
ditch,  and  that  the  ditch  was  not  then  in  existence, -and  neither  the 
ditch  nor  the  right  to  conduct  water  from  the  Santa  Ana  river,  across 
the  lands  of  Bobidoux,  was  an  appurtenance  or  easement  pertaining 
to  the  lands  of  defendants;,  but  the  court  found  that  JBickmore, 
gnmtee  of  Bobidoux,  in  1868,  after  his  conveyance  from  Bobidoux, 
euDstructed  the  ditch,  under  a  claim  of  right,  with  the  knowledge  of 
Bobidoux,  and  that  he  and  his  grantees,  the  defendants,  have  ever 
since  owned  and  occupied  the  si^me  openly,  notoriously,  exclusively 
and  adversely. 

First — ^The  court  sustained  an  objection  to  a  question  put  by  plaint- 
iff to  a  witness,  as  to  the  amount  of  water  required  for  irrigation  on 
the  defendants'  land.  This  ruling  was  error.  The  only  right  as- 
serted by  defendants  in  their  answer,  was  the  right  to  use  a  ditch 
for  conveying  water  across  plaintiff's  land  to  their  own  land  for  the 
pnipose  or  irrigation,  and  for  some  domestic  use  thereon.  The 
pbontiff  had  the  ri^ht  to  show,  if  he  could,  that  defendants  were 
eonveying  in  the  ditch  more  than  was  necessary  for  those  purposes. 
It  was  also  error  to  refuse  to  permit  plaintiff  to  prove  the  carrying 
eapaoitj  of  the  ditch  in  1872.    The  findings  and  decree  should  have 

rsified,  either  by  width  of  the  ditch,  or  by  its  carrying  capacity, 
quantity  of  plaintiffs  land  over  and  upon  which  the  easement 
existed.     In  no  view,  under  the  pleadings  in  this  case,  could  the 
defendants  have  had  more  water  now  in  the  ditch  than  was  neces- 
te^  for  domestic  use,  and  for  irrigation  on  their  own  lands. 

Second — ^The  parties  to  this  action  have  title  to  their  respective 
iands  under  a  Mexican  grant.  The  patent  was  issued  December  8, 
1B76.  This  action  was  commenced  within  five  years  thereafter.  It 
has  been  held  by  the  supreme  court  of  the  United  States :  Henshaw 
^  Bisaell,  18  Wall.,  226;  and  by  this  court :  Beed  v.  Ybarra,  50  Gal., 
tfS;  that  as  to  actions  of  ejectment,  the  statute  of  limitations  does 
lot  commence  to  run  until  the  issuance  of  the  patent. 

From  the  view  we  take  of  the  case,  it  is  not  necessary  to  deter- 
mine whether  that  principle  applies  here. 
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The  oonrt  found  that  when  Bobidoux  conveyed  to  defendants' 
grantors,  the  ditch  was  not  in  existence,  and  the  right  to  condnct 
water  over  plaintiff's  land,  was  not  an  appurtenance  or  easement 
pertaining  to  the  land  now  owned  by  defendants;  there  is  no  direct 
evidence  bf  a  grant  of  right  of  way  since  that  time  by  plaintiff  or  its 
predecessors  in  interest;  but  there  is  some  evidence  which  mi^ht 
have  been  considered  by  the  court  in  the  direction  of  determining 
whether  or  not  the  acts  and  omissions  of  the  plaintiff,  and  its  pre- 
decessors in  interest,  taken  in  connection  with  the  acts  of  the  defend- 
ants and  their  predecessors  m  interest,  would  create  a  presumption 
of  a  grant.  Upon  this  subject  the  findings  are  silent.  The  decis- 
sion  of  the  court  below  seems  to  have  been  based  on  the  theory  of 
the  statute  of  limitations.  Without  determining  whether  there  is 
foundation  for  that  theory,  sufficient  appears  for  us  to  order  a  nev 
trial,  in  order  that  the  rights  of  the  parties  may  be  fully  investigated, 
and  a  proper  conclusion  Reached.  /  /  8 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 

Thornton,  J.,  and  Shabpstein,  J.,  concurred. 


No.  8,50a. 

Lawrence  v.  Doolan,  Administrator,  et  al. 

Department  Ttoo,    Filed  January  20,  1885, 

Obligobs  on  Bond— Death  ov  Princhpal— Parties.— Under  the  code  the  penonal  re- 
presentative of  a  deceased  obligor  may  be  joined  with  the  surviving  c^-obligorB,  in  an  action 
on  a  bond,  after  presentation  of  the  claim  on  which  the  action  ia  founded,  to  such  representa- 
tive,  and  its  disallowance  by  him.  As  against  him,  the  judgment  must  be  that  the  amount 
found  due  be  paid  in  due  course  of  administration. 

SmiETiES  ON  THE  BoND  OV  A  Tax-oollector  ARE  LiABLB  FOR  MoNBT  received  by  lum  ss 
such,  which  it  was  his  duty  to.  turn  over  to  the  treasurer,  but  which  he  ne^ected  to  torn 
over. 

Statute  07  Limitations— Tax-Collectob — Sureties.— The  statute  of  limitations  does 
not  commence  to  run  in  favor  of  the  sureties  on  an  official  bond  of  a  tax-collector,  until  the 
liability  of  their  principal  had  become  fixed. 

Appeal  from  a  judgment  of  the  superior  court  for  the  oitj  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants.  The 
opinion  states  the  facts. 

B.  A.  Lawrence^  for  the  appellant. 

Jos,  M.  Nougues,  Maaticky  Belcher  &  Mastick,  E.  W,  McGraw,  2li% 
B.  IVise,  A.  Heynemann  and  John  Lxdtrell  Murphy ^  for  the  respond- 
ents. 

Mtrioe,  J.  This  action  was  brought  against  the  administrator  of 
Austin,  deceased,  late  tax-collector  of  the  citj  and  county  of  San 
Francisco,  and  the  sureties  on  his  official  bond.  The  defendants, 
sureties,  severally  demurred  to  the  amended  complaint;  the  demur- 
rers were  sustained,  on  the  ground  that  the  complaint  did '  not  state 
facts  sufficient  to  show  a  cause  of  action  against  said  sureties.  The 
facts  stated  in  the  complaint  are,  in  substance,  that  plaintiff,  claim- 
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ing  to  be  the  owner  of  certain  oatside  lands  of  said  cit^  and  county, 
caused  the  same  to  be  delineated  on  the  ''  Outside  Land  Map,"  uader 
section  4  of  Order  800,  and  paid  six  hundred  and  nine  dollars  to  the  said 
Austin  as  tax-collector,  taking  his  receipt  therefor;  that  a  suit  then 
pendii^  between  plaintiff  and  other  claimants  terminated  against 
plaintiff,  and  the  other  claimants  were  adjudged  to  be  the  owners  of 
the  lands;  and  that,  by  leave  of  the  board  of  supervisors,  she  was 
permitted  to  withdraw  her  protest  and  the  receipt.  Austin  sabse- 
qnently  died,  without  having  paid  the  money  to  the  city  and  county 
treasurer.  The  defendant  Doolan  was  appointed  administrator  of 
the  estate  of  Austin,  and  in  due  time  the  plaintiff  presented  a  claim 
against  said  estate,  which  claim  was  disallowed;  plaintiff  thereupon 
brought  suit  against  said  administrator  and  the  defendants  herein, 
and  summons  was  served,  and  such  proceedings  were  had  that,  after 
the  commencement  of  this  suit,  but  before  the  filing  of  the  amended 
complaint,  judgment  was  rendered  against  said  administrator. 

The  point  is  presented  that  there  is  a  misjoinder  of  parties  de- 
fendant in  that  the  administrator  of  Austin's  estate  is  joined  with 
the  sureties  on  the  official  bond  of  Austin.  It  has  been  held  in 
some  cases  that  the  representative  of  a  deceased  obligor  cannot  be 
joined  with  the  co-obligors  in  an  action  on  a  bond,  on  the  ground 
that  one  is  charged  cfe  h(m\»  tesiatoris,  and  the  others  de  bonis  propriia, 
and  the  judgment  against  the  one  would  be  different  from  tbat 
against  the  other.  That  reason  does  not  prevail  under  the  practice 
in  this  state,  as  the  court  is  by  the  code  authorized  to  render  such 
jadgment  as  will  give  effectual  relief.  The  statute  req^uires  that 
before  an  administrator  can  be  sued  on  an  obligation  arising  in  the 
life-time  of  the  deceased,  a  claim  should  be  presented;  after  pre- 
aentation  and  disallowance,  suit  may  be  brougnt  against  the  repre- 
sentative, as  such,  but  the  judgment,  as  against  him,  must  be  that 
the  amount  be  paid  in  due  course  of  administration.  That  does  not 
prevent  the  rendering  of  a  proper  judgment  against  surviving  co- 
obligors. 

Second— It  is  urged  that  two  causes  of  action  are  improperly 
joined,  viz:  an  action  against  the  administrator  to  establish  a  claim, 
and  against  the  sureties  on  his  official  bond.  The  point  is  not  well 
taken.     What  is  said  above  as  to  the  first  point  will  apply  here. 

Third — It  is  claimed,  that  as  it  was  the  dutv  of  the  tax-collector 
to  torn  over  to  the  treasurer  all  moneys  lawfully  received  by  him  as 
sach  (the  plaintiff,  in  such  case,  to  have  recourse  upon  the  city  and 
county  treasury),  his  sureties  are  not  responsible  for  moneys  so 
received  by  him  but  not  turned  over.  As  the  tax  collector  received 
the  money  in  his  official  capacity  (giving  his  receipt  therefor)  and 
did  not  pay  it  over,  we  apprehend  that  the  sureties  are  not  in  a 
position  to  avail  themselves  of  his  failure  to  pay  over.  If  it  was 
bis  duty  to  pay  over,  his  paying  over  would,  of  course,  relieve  his 
nueties;  would  his  failure  to  pay  also  relieve  his  sureties  ?  We 
think  not. 
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Fourth — As  to  the  statute  of  limitations:  Although  plaintiff  paid 
the  money  to  the  tax  collector  in  1870,  yet,  not  until  February,  1878, 
was  the  suit  of  Lawrence  v.  Ballon  (the  suit  involving  the  rights  of 
the  respective  claimants  to  the  lands)  finally  disposed  of;  not  until 
September,  1878,  had  she  leave  to  withdraw  her  protest  and  receipt; 
and  this  action  was  commenced  January  14,  1880,  clearly  within  the 
proper  time  as  to  either  of  those  dates.  The  statute  of  limitations 
did  not  commence  to  run  until  plaintiff  had  a  right  to  have  her 
money,  which  was  not  before  February,  1878.  If  she  had  sued 
before  that  date,  she  must  have  gone  out  of  court,  as  being  prema- 
ture. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrers,  with  leave  to  answer. 

Thornton,  J.,  and  Shabpbtein,  J.,  concurred. 


No.  a852. 

NUNAN  V.  BeRBT  ET  AL. 

Department  Ttoo.     Filed  January  10^  1886. 

Principal  and  Sureties— Death  of  Principal— Discontinuance  of  Action.-  An  ac- 
tion agaiuRt  the  principal  and  sureties  on  a  bond,  may,  upon  the  death  of  the  principal  be- 
fore Rervice  of  summons  on  him,  be  discontinued  as  to  hmi,  upon  motion-  of  toe  surviviiig 
defendants  and  consent  of  the  plaintiff. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
countj  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

G.  F.  dt  W.  H,  Sharp,  for  the  appellants. 

McAllister  &  Bergin,  for  the  respondent. 

The  Court.  Action  on  a  bond.  Nunan  was  sheriff,  and  he  ap- 
pointed Berry  deputy  sheriff  and  bookkeeper.  Berry  exeoated  to 
Nunan  a  bond,  with  the  other  defendants  as  sureties,  conditioned 
for  the  faithful  performance  of  his  duties,  and  for  the  acconnting 
and  payment  to  Nunan  of  all  moneys  collected  by  Berry  as  deputy 
sheriff  and  bookkeeper.  The  penalty  of  the  bond  was  ten  thousand 
dollars. 

After  the  commencement  of  the  action, but  before  service  of  sum^- 
mons  on  him.  Berry  died,  and  when  the  cause  came  on  for  trial,  on 
motion  of  the  attorney  for  the  surviving  defendants,  the  sureties,  as 
appears  by  the  statement,  the  action  was  discontinued  as  to  Beny, 
plaintiff  consenting.  We  see  no  error  in  this  of  which  the  defend- 
ants can  complain. 

The  court  found  that  Berry  received  ten  thousand  dollars  and  up- 
wards, by  virtue  of  his  office,  which  he  failed  to  pay  over,  and  ren- 
ilered  judgment  for  plaintiff  for  ten  thousand  dollars,  the  amount 
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of  the  penalty  of  the  bond,  with  interest  at  the  rate  of  seven  per 
cent,  per  annum. 

We  have  examined  the  various  points  presented  by  appellants, 
but  do  not  think  them  of  sufficient  importance  to  be  considered  at 
length.  We  think  the  evidence  sufficient  to  sustain  the  findings, 
and  that  the  rulings  of  the  court  were  correct. 

Judgment  and  order  affirmed. 


rio»  9«66d. 

McKuNE  V.  California  Southern  Bailroad  Company. 

DepartnUnt.TtBo,    Filed  Ja.nua.ry  10,  1886. 

CoNTBifiOTORT  Neoligbnce— Laboreb  ON  Kailroad.— A  Construction  laborer  on  a  rail- 
road is  not  guilty  of  co^tribu  tory  negligence  for  returning  from  Ms  place  of  work  on  a  hand 
car,  at  a  later  hour  than  usual,  if  he  was  acting  under  the  direction  of  a  foreman  as  to  the 
hfion  of  labor,  and  aa  to  the  movements  of  the  hand  car. 

The  Same— Train  Dispatch  BR  and  Laborer  not  Fellow  Emplotebs.— A  material  man 
ttd  train  dispatcher  for  a  railroad,  having  authority  to  employ  and  discharge  men,  and  di* 
rect  the  movements  of  trains,  is  not  a  fellow  employee  with  an  ordinary  track  laborer,  within 
the  meaning  of  section  1,970  of  the  dvil  code. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Diego 
comity,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendanta  new  trial.     The  opinion  states  the  faots. 

M,A.  Luce^  for  the  appellant. 

Z.  Montgomery  and  Conklin  &  Hunsaker,  for  the  respondent. 

Mtbice,  J.  •  Action  for  damages,  for  injuries  received  by  plaint- 
iff, a  laborer,  while  in  the  employ  of  defendant. 

The  defendant  was  constructing  a  railroad  from  San  Diego  to 
Colton.  Some  twenty  miles  of  the  road  had  been  constructed,  from 
National  City  towards  Colton.  The  plaintiff  was  a  laborer  who,  with 
four  others,  under  one  Lynch,  foreman.of  the  gang,  had  been  sent 
oat  on  the  twenty-fourth  of  October  to  make  some  repairs  at  a  point 
on  the  line  of  the  ro((d.  On  the  same  day  an  extr£^  g^^g  of  five  men 
was  sent  out  to  assist  them.  Lynch 's  men  went  out  on  a  hand-car, 
furnished  for  the  purpose,  the  extra  men  being  taken  out  on  a  con- 
straction  train  and  set  down  at  the  point  of  work.  Lynch  had  in- 
stmctioBS  to  brin^  in  the  extra  men  with  him,  at  night,  on  the  hand- 
car. The  usual  direction  was  to  be  in  as  near  six  o'clock  as  could 
be.  In  order  to  comply  with  this  direction  the  men  usually  worked 
^t  that  season  of  the  year  until  some  time  between  five  and  six 
oclock,  when  the  hand-car  would  be  put  on  the  track,  and  the  men 
would  coma  in  on  it.  On  the  occasion  involved  in  this  action, 
Lmch  directed  the  men  to  stop  work  at  about  five  o'clock,  earlier 
than  usual,  having  the  five  extra  men  to  bring  in,  and  put  the  hand- 
'.V  on  the  track  for  return.  The  having  eleven  men  instead  of  six, 
ike  osual  number,  would  naturally,  and  did  delay  the  moving  of  the 
^od-car,  so  much  so,  that  at  about  half -past  six  o'clock,  the  time 
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the  occarrenoe  took  place,  the  men  had  not  reached  the  station.    A 
special  train,  consisting  of  a  locomotive  and  flat  car,  was  sent  oat 
aDoat6:50p.  m.)  to  go  np  the  road  and  bring  in  other  men.    This 
train  was  sent  ont  by  one  Fisher,  who  was  material  agent  and  train- 
dispatcher  for  defendant,  and  had  charge  of  the  moving  of  trains. 
This  train  was  backing  np,  the  conductor,  with  a  conductor's  white 
light,  being  on  the  flat  car;  the  conductor  had  no  orders  as  to  the 
hand-car,  and  the  men  on  the  hand-car  had  no  information  that  the 
train  was  to  be  sent  ont.     The  only  train  running  regularly  was  a 
construction  train  which  was  at  the  tipper  end  of  the  track,  and  was 
delayed  to  bring  in  some  men  from  that  point.     At  about  half-nast 
six,  after  dark,  the  hand-car  and  the  special  train  came  together. 
The  plaintiff  was  engaged  in  turning  the  crank  of  the  hand -car,  and 
therefore,  not  in  a  condition  to  be  on  the  lookout;  others  on  the  car 
saw  a  white  light  some  distance  ahead,  and  supposing  it  to  be  the 
light  of  some  carpenters  at  work  on  a  tank  near  the  track,  gave  no 
alarm.     The  men  on  the  hand-car  had  no  light.     The  conductor  of 
•the  train  had  a  white  light  in  his  hand,  and  he  was  at  the  brake. 
The  train  was  then  running  at  the  rate  of  twenty  miles  an  hour.   He 
sawno  object  on  the  track,  until,  as'  he  says,  when  within  about  one 
hundred  feet  he  saw  something,  but  could  not  say  what  it  was;  he 
gave  signal  to  reverse  the  engine,  and  applied  tne  brake;  but  too 
late,  for  the  collision  immediately  occurred.    Just  before  the  colli- 
sion, the  foreman  on  the  hand-car  saw  the  danger,  and   gave  the 
alarm,  and  all  the  men  except  the  plaintiff  jumped  off,  and  escaped 
comparatively  unhurt;  the  plaintiff  was  not  able  to>9scape  in  time  to 
save  himself,  and  received  serious  injuries. 

The  jury  gave  the  plaintiff  a  verdict  of  ten  thousand -dollars  dam- 
ages, and  the  defendant  appealed. 

The  defendant  thinks  the  plaintiff  should  not  be  allowed  to  have 
hisjudgment,  because. 

First — He  was  guilty  of  contributonr  negligence.  It  was  usual 
for  hand-cars  to  be  in  at  the  station  at  6  o'clock;  by  remaining  on  the 
track  after  that  hour,  the  plaintiff  contributed  to  the  cause  of  the 
injury. 

In  regard  to  this  point,  it  is  sufficient  to  say  that  plaintiff  was 
under  the  direction  of  a  foreman,  as  to  the  hours  of  labor,  and  as  to 
the  movements  of  the  hand-car.  The  company,  by  its  authorized 
officer,  had  encumbered  the  hand-car  by  an  extra  and  unusual  num- 
ber of  men.  Notwithstanding  the  men,  by  order  of  the  foreman, 
quit  work  and  started  to  return  earlier  than  usual,  yet  the  extra  load 
prevented  them  from  making  the  station  before  dark — ^which,  at 
that  season  of  the  year,  was  about  six  o'clock. 

Second — Fisher,  the  material  agent  and  train-dispatcher,  was  a 
fellow-employee  with  the  plaintiff  within  the  meaning  of  section 
1,970,  civil  code,  and  therefore  the  defendant  is  not  liable. 

A  rule  of  the  company  declared  that  no  extra  engine,  either  with 
or  without  train,  unless  in  company  with  a  regular  train,  would  pass 
over  any  portion  of  the  road,  except  on  an  order  from  the  material 
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agent  or  train-dispatoher.  The  train  in  question  was  sent  out  by 
the  material  agent  and  train-dispatoher,  and  showed  no  light  except 
ihe  usual  oonduotor's  light,  which  was  easily  mistaken  for  a  light  at 
ihesideof  the  road.  We  think  that  Fisher  was  not  a  felloe  em- 
plojee  with  the  plaintiff  within  the  meaning  of  the  section  referred 
to:Beeson  V.  Green  Mountain  Q.  M.  Co.,  57  Oal.,  20.  He  repre- 
sented the  defendant;  was  a  vice  principal;  he  employed  and  dis- 
charged men»  and  directed  the  movements  of  trains.  When  he 
directed  the  extra  train  to  go  up  the  road  the  company  directed  it. 

We  think  the  jury  was  justified  in  concluding  that  the  facts  pre- 
sented a  case  wnere  a  laborer,  placed  by  the  company  under  the 
direction  of  a  foreman,  and  while  acting  in  accordance  with  such 
direction,  in  the  ordinary  pursuit  of  his  labor  for  the  company,  was 
injured  by  an  occurrence  caused  by  the  company — not  intentionally, 
of  course,  as  to  the  result,  yet  caused  by  the  company — and  that 
the  company  alone  was  guilty  of  negligence. 

This  view  practically  disposes  of  the  questions  presented  by  the 
appellants. 

Jadgment  and  order  affirmed. 

Thosnton,  J.,  and  Shabpstein,  J.,  concurred. 


No.  9.249. 

Schboedeb  et  al.  v.  Sohweitzeb  Llotd. 

DeparimerU  One.      FUed  January  10,  1886, 

>Uii]f K  Insubaizce — ^Dbviation  in  Yotaob — DiscHABOE  OF  Insurbb. — A  marine  policy 
'f iiKTinknoe  implies  a  warrant  that  the  vessel  shall  not  deviate  from  the  voyage  declared  in 
^ae  policy.  Any  voluntary  deviation  is  a  change  of  the  risk,  and  forms  a  departure  from  the 
^^Qtract^  ^tut  legal  effect  of  which  is  to  discharge  the  insur  rs  from  liability  for  any  Iobs  hap- 
praiaj;  to  the  thing  insured  subsequent  to  the  unauthorized  deviation. 
^Thb  SAifB— Tbanshipment  OF  Cargo— 5UB3EQUENT  Loss— Bill  of  Lading.— The  d&- 
f^iiaat  insured  certain  wheat  on  the  steamer  Colorado,  for  a  voyage  from  San  Francisco, 
?*t7of  the  port  of  Yokohama,  to  the  port  of  Hongkong,  and  thence  by  the  usual  **  con- 
^^ioQs^to  Batavia;  it  wa^the  usual  practice  for  the  company's  steamer  to  carry  its  cargo 
''>  Hoo^Dong  without  transhipment  at  Yokohama,  or  connecting  for  that  purpose,  with  any 
/tiitf  j^aati,  at  tiie  last  named  port;  such  usage  was  well  known  to  the  defendant  when  it 
^^i  the  policy.  Hdd^  that  a  transhipment  of  the  property  insured  at  Yokohama  was  a 
^vai^sxL  from  the  policy  and  released  the  insurer  from  liability  thereunder  for  a  loss  subse- 
<l^]«ntl7iiicaiT8d.  This  result  follows,  although  the  bill  of  lading,  the  form  of  which  was  well 
|^>VQ  to  underwriters  in  San  Francisco,  provide<i  that  the  carrier  might  tranship  at  Yoko- 
^^  in  the  absence  of  proof  that  it  had  ever  before  made  such  transhipment. 
,  Bill  of  Lading — Assent  op  Consignor  to  Exemptions,  how  Manifested. — A  provision 
f^A  bill  of  lading  reserving  the  right  to  the  carrier  to  tranship  at  an  intermediate  port,  is  not 
'^iogonthe  consignor,  under  section  2,176  of  the  civil  code,  unless  he  expressed  his  assent 
V'lt  by  iigomg  the  bill  of  lading. 

Appsal  from  a  jadgment  of  the  superior  court  for  the  city  aud 
a)imfyof  San  Francisco,  entered  in  favor  of  the  defendant  and 
bm  an  order  denying  ttie  plaintiff  a  new  trial.  The  opinion  states 
^iacts. 
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S.  V.  Smith  &  Son,  for  the  appellant. 
Aiidros  &  Page,  for  the  respondent. 

McKee,  J.  This  is  an  action  on  a  marine  policy  of  insarance  to 
recover  damages  for  an  absolute  loss  of  three  thousand  nine  hnn- 
dred  and  fiftj-one  sacks  of  wheat  shipped  by  the  plaintiffs  from  San 
Francisco  to  Batavia. 

By  the  terms  of  the  policy,  which  was  issued  on  the  twelfth  of 
August,  1874,  the  defendant  insured,  in  the  sum  of  sixteen  thousand 
dollars,  for  and  on  account  of  whom  it  might  concern,  four  thousand 
five  hundred  and  fifty-one  sacks  of  wheat  laden,  under  deck,  on  board 
the  Pacific  Mail  Steamship  Company's  steamer,  Colorado,  then 
about  to  start  for  a  voyage  from  San  Francisco,  by  way  of  the  port 
of  Yokohama,  to  the  port  of  Hongkong;  and  thence  by  the  usual 
"connections"  to  Batisivia. 

The  wheat  was  insured  for  the  voyage,  against  "  perils  of  the  sea, 
fire,  pirates,  assailing  thieves,  jettisons,  barratry  of  the  master  or 
mariners,  unless  the  insured  be  owner  or  part  owner  of  the  vessel, 
and  all  other  losses  and  misfortunes  that  shall  come  to  the  hurt, 
damage,  or  detriment  of  the  said  property,  or  interest  to  which  in- 
surers are  liable  by  the  rules  and  customs  of  insurance  in  San  Fran- 
cisco, embezzlement  and  illicit  trade  excepted  in  all  cases.*' 

On  the  voyages  of  the  company's  steamships  between  San  Fran- 
cisco and  Hongkong,  with  cargo  laden  for  Hongkong  or  Batavia,  it 
was  the  usual  practice,  or  course  of  business,  for  the  company's 
steamer  on  which  such  cargo  was  laden  at  San  Francisco,  to  carry 
the  same  to  Hongkong  without  transhipping  at  Yokohama,  or  con- 
necting for  that  purpose,  with  any  other  vessel,  or  vessels,  at  the 
last-named  port;  that  usage  was  well  known  to  the  defendant  when  it 
issued  the  policy  of  insurance,  and  it  charged  a  lower  rate  of  premi- 
um on  the  policy,  because  of  its  knowledge  of  the  fact  that  there  was 
to  be  no  transhipment  of  the  wheat  at  Yokohama. 

With  the  wheat,  thus  insured,  on  board,  the  Colorado  proceeded 
on  her  voyage  from  San  Francisco  to  Hongkong,  and  in  transitu, 
reached  in  safety  the  port  of  Yokohama;  but  on  making  that  port 
the  master  received  instructions  from  the  company  not  to  proceed  to 
Hongkong,  but  to  return  with  the  Colorado  to  San  Francisco.  He, 
accordin^y,  without  the  knowledge  or  consent  of  the  underwritters, 
or  of  the  consignors,  caused  the  wheat  to  be  transhipped  from  the 
Colorado  to  two  steamers  belonging  to  the  company,  one  of  which 
was  known  as  the  Sierra  Nevada,  and  the  other  as  the  6osta  Bica, 
and  returned  with  the  Colorado  from  Yokohama  to  San  Francisco. 
Six  hundred  sacks  were  transhipped  on  the  Sierra  Nevada,  and 
three  thousand  nine  hundred  and  fifty-one  sacks  on  the  Costa  Bica; 
the  six  hundred  sacks  were  safely  carried  hj  the  Sierra  Nevada,  and 
connecting  steamers  at  Hongkong  to  Batavia,  and  the  three  thousand 
nine  hundred  and  fifty-one  sacks  were  carried  by  the  Costa  Bica  to 
Hongkong,  where  the  agents  and  servants  of  the  company  received 
them,  and  according  to  the  established  usage  of  the  company,  which 
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was  known  to  the  defendants,  stored  them  in  a  warehoade  on  the  har- 
bor front  of  Hongkong  for  reshipment,  at  the  first  opportunity,  by  con- 
necting steamers  to  ^atavia. 

Bat  while  the  wheat  was  thus  warehoused,  awaiting  transportation 
to  Batavia,  the  harbor  of  Hongkong  was  swept  by  a  typhoon,  which 
forced  the  waters  of  the  harbor  up  on  the  land  with  such  violence 
that  they  broke  in  the  roof  and  windows  of  the  warehouse  and 
drowned  the  wheat,  so  that,  when  the  water  subsided,  it  immediately 
began  to  sprout  and  become  swollen  and  heated,  and,  in  that  condi- 
tion, it  was  impossible  to  reship  it  for  transportation  to  Batavia. 

As  the  law  of  these  facts,  we  held,  on  a  former  appeal:  60  Gal., 
467;  that  the  underwriters  were  discharged  from  liability  for  the  loss 
of  the  wheat,  because  of  the  unauthorized  deviation  from  the  voyage 
which  had  been  insured,  and  of  the  unauthorized  transhipment  of 
the  wheat  by  the  carrier  at  Yokohama.  Accordingly,  we  reversed  the 
jnd^ent,  which  had  been  entered  for  the  plaintifT,  but  without  order- 
ing judgment  to  be  entered  for  the  defendant;  because,  as  the  judg- 
ment had  been  in  favor  of  the  plaintiff,  he  could  not  avail  himself  of 
an  objection  which  he  made  m  the  court  below,  to  the  fact  which 
was  found  by  the  court,  that  the  Colorado,  according  to  the  regular 
course  of  business  pursued  by  her  owners,  was  bound  to  perform  her 
voyage  to  Hongkong,  where '' connections"  were  to  be  made  for 
Batavia;  therefore,  we  remanded  the  cause  for  a  new  trial.  A  retrial 
has  been  had;  and  the  case  comes  before  us  on  appeal  by  the  plaint- 
iff, from  a  judgment  in  favor  of  the  defendant,  upon  a  like  finding  of 
beta  as  in  ihe  former  appeal. 

The  facts  being  the  same,  the  former  decision  must  be  regarded 
as  the  law  of  the  case.  Besides,  the  exposition  of  the  law  contained 
in  the  decision  is  undoubtedly  correct.  One  of  the  implied  warran- 
ties of  a  marine  policy  of  insurance  is  that  the  vessel  shall  not  devi- 
ate from  the  voyage  declared  in  the  policy.  The  voyage  must  be 
performed  in  the  usual  manner,  and  not  voluntarily  waived  by  the 
assured,  or  those  who  represent  him.  Any  voluntary  deviation  is  a 
change  of  the  risk;  it  forms  a  departure  from  the  contract,  and  an 
attempt  to  substitute  another;  and  the  legal  effect  of  it  is  to  dis- 
charge the  insurers  from  liability  for  any  loss  happening  to  the  things 
insured  subsequently  to  the  unauthorized  deviation:  Section  2,697, 
C.  C.  The  reason  of  this  is  the  voluntary  substitution  of  another 
Toyage  for  that  which  has  been  insured.  **  The  discharge  of  the  un- 
derwriters from  their  liability  in  such  cases,"  says  the  supreme  court 
o(  the  United  States,  ''  depends  not  upon  any  supposed  increase  of 
lisk,  but  wholly  on  the  departure  of  the  insured  from  the  contract 
of  bsurance:"  Maryland  Ins.  Co.  v.  Le  Boy,  7  Granch.,  30. 

But  the  shipper  in  such  cases  is  not  without  remedy  for  his  loss. 
The  remedy,  however,  is  against '  the  carrier  of  the  goods  and  not 
the  insurer.  By  the  breach  of  his  implied  warranty  against  devia- 
tion from  the  voyage,  the  owner  of  the  ship  becomes  liable  to  the 
owner  of  the  goods  in  case  of  loss:  Crosby  v.  Fitch,  12  Conn.,  410. 
^  in  Goddard  v.  Mallory,  52   Barb.,  87,  it  was  determined  that 
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*'  neither  agents  nor  the  owners  of  a  vessel  can  send  goods  by  a  yes- 
sel  other  than  that  named  in  the  bill  of  lading,  without  assommff 
the  whole  risk  of  loss  or  damage  to  the  goods  on  snch  other  vessel.  * 
And  in  the  Maggie  Hammond,  9  Wall.,  468,  the  court  says:  "As 
agent  of  the  owners,  the  master  is  bound  to  carry  the  goods  to  their 

STace  of  destination  in  his  own  ship,  unless  he  is  prevented  from  so 
oing  by  the  act  of  God,  the  public  enem^,  or  by  or  from  some  act  of 
the  shipper,  or  from  some  one  of  the  perils  expressly  excepted  in  the 
contract  of  shipment:"  Trott  v.  Wood,  1  Gall.,  442;  Bhiptonv. 
Thornton,  1  P.  &  D.,  216,  231;  S.  C,  9  Ad.  &  E.,  314,  332;  WQ- 
cox  V.  Parmlee,  3  Sandf.,  610;  Emerigonon  Ins.,  339;  Lee's  Law  of 
Ship,  and  Ins.,  412. 

But  on  the  retrial,  after  the  defendant  had  proved  that  the  invari- 
able practice  and  usage  of  the  company's  steamers,  bound  from  San 
Francisco  to  Hongkong,  with  freight  for  Batavia,  was  to  perform 
tiieir  voyages  by  way  of  Yokohama  to  Hongkong,  there  to  discharge 
such  freight  and  store  it  to  await  '*  connections"  for  Batavia,  t^e 
plaintiff  offered  in  rebuttal  the  bill  of  lading  issued  by  the  company 
to  the  consignor,  and  in  connection  with  it  proposed  to  prove  by 
witnesses  that  bills  of  lading  of  like  form  had  always  been  adopted 
by  the  steamship  company;  that  that  form  was  well  known  to  all 
underwriters  in  San  Francisco,  and  was  a  matter  of  notoriety  and 
established  usage;  and  that,  by  the  usage  of  the  business  comma- 
nity  in  San  Francisco,  such  bills  of  lading  tacitly  formed  part  of  the 
contracts  of  marine  insurance.  Against  tne  exception  of  the  plaint- 
iff the  court  sustained  the  objections  to  the  offers,  and  excluded  the 
evidence,  and  that  constitutes  the  principal  assignment  of  error  on 
the  present  appeal. 

We  think  the  bill  of  lading  did  not  tend  to  rebut  the  existence  of 
the  invariable  practice  and  usage  as  to  the  voyages  of  the  company's 
steamers,  proved  by  defendant.  On  the  contrary,  it  tended  to  prove 
that  the  carrier  contracted  to  transport  the  wheat,  on  board  the  Col- 
orado, for  the  entire  voyage  from  San  Francisco  to  Hongkong,  and 
thence  with  connections  to  Batavia.  The  obligation  arising  from 
ther  contract  was,  therefore,  to  perform  the  voyage  as  laid  down  in 
the  bill  of  lading;  and,  in  that  respect,  the  contract  of  affreight- 
ment coincided  with  the  contract  of  insurance — both  contracts  cov- 
ering the  same  voyage.  It  is  true  the  bill  of  lading  also  contained 
the  following  clauses,  viz:  **  With  leave  to  tranship  the  wheat  to 
any  other  of  said  company's  steamers  *  *  *  unto  the  port  of 
Yokohama,  *  *  *  thence  to  be  transported  by  steamer  or 
steamers  of  the  Pacific  Mail  Steamship  Company  (with  like  excep- 
tions, privileges  and  exemptions)  unto  the  port  of  Hongkong;  and 
there,  m  like  apparent  good  order  and  condition,  to  be  delivered  at 
vessel's  tackles  unto  the  agent  of  the  Pacific  Mail  Steamship  Com- 
pany at  Hongkong,  to  be  forwarded  by  him,  per  steamer  to  Messrs. 
Busing,  Schroeder  &  Co. ,  Batavia,  or  his  or  tneir  assigns."     *    * 

But  these  clauses  only  tended  to  prove  that  the  company  claimed, 
or  attempted  to  reserve,  the  privilege  of  departing  from  the  usu  al 
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Tonte  of  their  steamers  bound  from  San  Francisoo  to  Hongkong,  by 

waj  of  Yokohama,  and  of  transhipping  at  Yokohama  instead  of  at 
Hongkong,  from  ihe  steamer  on  which  they  were  laden,  the  goods 
boimd  for  Batavia.  Such  a  claim,  however,  although  expressed  in 
the  bill  of  lading  and  known  to  the  consignor,  was  not  binding  upon 
him  unless  he  expressed  his  assent  to  it  by  his  signature  to  the  bill 
of  lading.  Section  2,176  of  the  ciyil  code  declares:  *«A  *  *  * 
consignor  *  *  *  accepting  a  *  *  *  bill  of  lading,  or  writ- 
ten contract  for  carriage,  with  a  knowledge  of  its  terms,  assents  to 
the  rate  of  hire,  the  time,  place  and  manner  of  delivery  therein 
stated  *  *  *  and  to  any  limitation  of,  the  liability  of  the  car- 
rier in  case  of  loss  or  injury;  but  his  assent  to  any  other  modifica- 
tion of  the  carrier's  obligation  in  such  instrument  can  be  manifested 
only  by  his  signature  to  the  same."  But  the  bill  of  lading  offered 
in  evidence  was  not  signed  by  the  consignor;  therefore  it  did  not 
tend  to  prove  assent  on  his  part  to  any  deviation  from  the  voyage, 
npon  which  he  had  obtained  the  policy  of  insurance;  nor  did  it  tend 
to  prove  a  modification  of  the  obligation  arising  from  the  contracts 
of  affreightment  or  insurance  for  the  regular  and  customary  voyage 
covered  by  the  bill  of  lading  and  the  policy  of  insurance;  conse- 
onently  the  clauses  in  the  bill  of  lading  did  not  affect  the  rights  of 
ine  consignor,  nor  of  his  insurers,  who  were  with  him  interested  in 
the  carriage  of  the  wheat. 

Besides,  there  was  no  proof,  nor  any  offer  to  prove,  that;  the  priv- 
ilege thus  claimed,  or  attempted  to  be  reserved,  by  the  company,  in 
the  bills  of  lading  which  it  issued,  had  ever  been  exercised,  except 
in  the  single  instance  in  which  the  loss  of  the  wheat  had  occurred. 
The  parties  to  the  policy  of  insurance  did  not,  therefore,  contract 
with  reference  to  it;  nor  did  it  amount  to  such  a  usage  of  business 
or  trade  as  impliedly  entered  into  the  contract  of  insurance;  and  as 
it  was  inconsistent  ^ith  the  contract  it  was  inadmissible  in  evidence. 
"  Usage  should  not  be  regarded  at  all,  unless  it  be  of  such  a  char- 
acter as  may  be  supposed  to  influence  parties  to  a  contract;  and 
none  can  be  ordinarily  presumed  to  do  this  but  such  as  is  public 
and  continued.  Therefore,  it  is  not  sufficient  to  prove  a  few  instan- 
ces, not  amounting  to  general  practice,  as  an  excuse  of  what  other- 
wise would  be  a  deviation:"    Crosby  v.  Fitch,  supra. 

There  is  no  prejudicial  error  in  the  record. 

Jadgment  and  order  affirmed. 

MgEjnstbt,  J.,  and  Boss,  J.,  concurred. 
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No.  8,400. 

Amann  et  al.  V.  Lowell. 

LetwrtTnent  Two.    Filed  January  10^  2886. 

Hkarsat  Evidknob— Statements  op  Third  Pebsons— Depositions.—A  witness's  Aiiswen 
to  direct  interrogatories  contained  in  a  deposition,  taken  and  read  in  evidence  by  the  plaintiff, 
if  based  wholly  upon  statements  made  by  persons  other  than  the  defendant,  should  be  stricken 
out  on  motion. 

Pletxje  by  Apparent  Owner— Warehouse  Receipt— Rights  of  Pledgee.— Under  the 
act  of  March  30,  1878,  a  pledgee  is  entitled  to  the  possession  of  the  property  pledged,  as  against 
the  real  owner,  if  the  pledge  was  made  by  the  apparent  owner  of  said  property,  under  a  ware- 
house receipt,  lor  advances  made  in  good  faith  at  the  time  or  after  the  security  was  taken. 

Instructions  as  to  Questions  in  Regard  to  which  no  Evidence  has  been  given,  if 
calculated  to  mislead  the  jury,  are  erroneous. 

Appeal  from  a  judgment  of  the  superior  ooart  for  the  city  and 
ooonty  of  San  Francisco,  entered  in  favor  of  the  plaintifib,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

McAllister  &  BergiUj  for  the  appellant. 
Neuman  &  Eickhjoff,  for  the  respondents. 

Shabpstein,  J.  It  appearing  on  the  cross-examination  of  the  wit- 
nesses, whose  depositions  were  taken  and  read  in  evidence  by  the 
plaintiffs,  that  their  answers  to  some  of  the  direct  interrogatories 
were  based  wholly  upon  statements  made  to  them  by  persons  other 
than  the  defendant,  the  motion  of  defendant's  counsel  to  have  said 
answers  stricken  out  should  have  been  granted. 

If  there  was  no  evidence  which  tended  to  prove  that  the  goods  in 
controversy  were  pledged  to  the  Nevada  Bank  to  secure  an  aniecedsni 
indebtedness,  the  instruction  by  the  court  to  the  jury  that  one  of  the 
questions  for  them  to  determine  was  whether  said  goods  were  pledged 
to  said  bank  to  secure  an  antecedent  indebtedness,  was  erroneous. 
Unless  there  was  some  evidence  of  the  fact,  there  was  no  such  Ques- 
tion for  the  jury  to  determine,  and  the  instruction  was  misleaoing. 
The  evidence  was  that  the  goods  were  stored  in  the  defendant's  ware- 
house by  E.  W.  Scott  k  Co.,  as  their  property,  and  at  their  request 
defendant  receipted  to  the  cashier  of  the  bank,  and  that  the  bank 
on  that  security  lent  E.  W.  Scott  &  Oo.  two  thousand  dollars.  On 
that  point  there  is  no  conflict  in  the  evidence,  and  there  is  nothing 
in  the  evidence,  as  we  view  it,  which  will  justify  the  inference  that 
the  receipt  was  taken  as  security  for  an  antecedent  indebtedness. 

Nor  is  there  any  evidence  that  the  bank  was  not  acting  in  good 
faith  in  taking  said  security,  or  that  it  had  notice  that  E.  W .  Scott 
A  Co.  were  not  owners  of  the  goods.  On  the  contrary,  the  evi- 
dence is  that  it  acted  in  good  faitii  and  supposed  that  the  firm  with 
which  it  was  dealing  was  the  owner  of  the  goods.  In  view  of  this, 
it  was  error  to  charge  the  jury  that  they  would  ''  also  have  to  deter- 
mine whether  or  not  the  bank,  in  this  matter,  acted  in  good  faith, 
hona  fide^  and  also  whether  it  acted  without  notice  that  the  agent 
making  such  contract  had  any  authority  to  make  the  same,  or  with- 
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out  notice  that  he  was  acting  moLla  Jide,  or  in  bad  faith  in  respect 
thereof." 

The  mbtmction  in  regard  to  the  lien  which  a  factor  has  on  goods 
consigned  for  advances,  etc.,  on  account  of  the  consignment,  was 
entirely  foreign  to  any  issne  in  the  case.  Neither  party  claimed 
that  the  consignees  had  any  such  lien,  nor  was  there  any  evidence 
of  any  advances  made  or  acceptances  given,  on  account  of  the  con- 
signment. The  defense  was  wholly  based  on  the  ground  that  the 
bank  had  lent  money  to  the  apparent  owners  of  said  goods,  on  a 
warehouse  receipt,  for  them.  Ii  that  was  done  in  good  faith,  and 
for  advances  made  at  the  time,  or  after  the  security  was  taken,  the 
transaction  under  the  law  then  in  force  was  a  valid  one :  Stats. 
1877-^,  p.  835.  In  our  opinion,  the  evidence  raises  no  question  as 
to  the  good  faith  of  the  bank,  or  as  to  the  security  being  taken  for 
monev  advanced  on  it  at  the  time  it  was  given. 

Jadgment  and  order  reversed. 

Thoenton,  J.,  concurred. 

Mtrick,  J.,  GONGURBiNa.  I  coucur  in  the  judgment  for  the  reason 
that  the  verdict  was  not  in  accordance  with  the  evidence.  E.  W. 
Scott  &  Co.  received  the  whisky  from  plaintifis  with  authority  to 
sell;  the  whisky  was  stored  by  Scott  &  Co.  in  the  warehouse  of  de- 
fendant. The  Nevada  Bank  loaned  to  Scott  &  Co.  $2,000,  and  took 
the  warehouse  receipt  as  security.  There  is  no  evidence  that  the 
loan  was  for  an  antecedent  debt,  nor  that  it  was  not  a  bona  fide  loan, 
nor  that  the  officers  of  the  bank  had  notice  that  Scott  &  Co.  were 
not  authorized  to  make  the  pledge.  Upon  these  points  there  is  no 
snbstantial  conflict  in  the  evidence.  Under  such  circumstances  the 
act  of  March  30, 1878:  Stats.  1877-8,  p.  835;  protects  the  pledgee- 
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DoNOHOE  V.  Mabiposa  Land  and  Mining  Co.  et  al. 

In  Bank.    FUed  January  li.  1885, 

Niw  TBiAir—NoTiCE  OF  MoTioN— Statbment— Insufpicibnot  of  Evidence.— When  the 
notice  of  motiofn  for  a  new  trial  designates,  as  a  ground  of  the  motion,  the  insufficiency  of 
dte  eTidence  to  justify  the  decision,  the  statement  must  specify  the  particulars  in  which  such 
endenee  is  alleged  to  be  insufficient.  If  no  such  specifications  are  made,  the  statement  must 
be  disregarded.    The  "  decision  "  includes  the  facts  found. 

COMPBOMISB  OF  LiTIOATION— AUTHORITY  OF  DIRECTORS  OF  CORPORATION.— The  directors 

^  ft  corporation,  acting  in  good  faith,  and  in  the  exercise  of  their  best  judgment,  have  au- 
^^t¥  to  settle  a  pendung  action,  so  that  the  settlement  is  binding  on  the  stockholders,  even 
U^fougfa  it  may  subsequently  appear  that  they  failed  to  secure  the  best  terms  to  which  the  cor- 
f^ration  might  have  been  entitled.  If  they  have  full  knowledge  of  the  circumstances  on 
vhich  an  adverae  claim  is  based,  no  fr%ud  is  practiced  on  them  in  reference  thereto.  Nor, 
^esi  they  have  colluded  with  the  adverse  claimant,  to  practice  a  fraud  on  those  whom  they 
represent,  are  they  guilty  of  a  fraud  on  the  ^antee  of  their  corporation,  who  has  agreed  to 
^■Bme  its  debta,  oy  representing  a  claim  arising  out  of  such  compromise  to  be  a  valid  claim. 
FiiDiSGS  iw  Eqoitt  Case— Conflict  of  Evidence.— Findings  of  fact  in  equity,  as  in 
^tW  cftses,  will  not  be  disturbed  in  the  supreme  court,  where  the  evidence  is  substantially 
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Parol  Contract  for  Purchase  of  Lai^d  to  bb  Held  in  Trust.— An  oral  oontnct  for 
the  purchase  of  real  estate  by  the  promissor,  with  his  own  moneys,  to  be  held  in  trust  for 
anotner,  is  invalid  under  the  statute  of  1858,  p.  266,  section  6. 

Corporation's  Power  to  Mortoaok— Mobtgaob  Valid  whbn  Executed. —Amortgsf^ 
of  a  corporation,  if  valid  when  executed,  is  not  affected  by  the  circumstance  that  certain 
persons,  who,  at  that  time,  had  a  right  to  receive  some  of  its  stock  on  surrender  of  stock  of 
another  company,  subsequently  made  the  exchange. 

Meaning  of  (jontract— Evidence  to  Explain. — A  witness  cannot  testify  as  to  his  under- 
standing of  the  meaning  of  a  letter  and  contract  when  the  same  are  unambiguous. 

Findings  Held  Supported  bt  the  Evidencil 

Appeal  from  a  judgment  of  the  superior  coart  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states  the 
facts. 

Winans,  Belknap  &  Oodoy,  S.  Heydenfddt,  Jr.^  and  i7.  IP.  Bruma- 
gim,  for  the  appellants. 

Doyle,  Barber  dk  Scripture,  for  the  respondent. 

McKiNSTRY,  J.  The  court  below  found  that  each  of  the  two  ac- 
tions— the  one  being  the  action  instituted  by  Eugene  Kelly,  on  the 
third  of  October,  1871,  in  the  name  of  G.  D.  O'Sullivan,  as  plaintiff, 
against  the  Mariposa  Company  and  the  trustees,  in  which  the  in- 
junction was  issued,  and  the  other  brought  by  the  Mariposa  Land 
and  Mining  Company  of  New  York,  against  Kelly ,  the  plaintiff  herein, 
the  nominal  purchasers  at  the  tax  sales,  John  W.  Brumagim  and 
others,  on  the  nineteenth  day  of  February,  1871 — was  commenced 
and  prosecuted  in  good  faith,  and  that,  before  the  time  of  the  settle- 
ment and  compromise  of  tlie  twenty-ninth  of  January,  1872,  each  of 
said  parties,  litigant  and  interested,  including  the  Mariposa  Land 
and  Mining  Company,  the  Mariposa  Company  and  the  trustees  of 
Mariposa  estate,  had  notice  of  all  the  matters  and  things  alleged  in 
the  pleadings  in  this  action,  which  occurred  before  the  twenty-ninth 
day  of  January,  1872,  and  on  that  day  the  said  parties,  having  full 
notice,  as  aforesaid,  executed  and  delivered  to  each  other  the  agree- 
ment, in  writing,  of  that  date. 

The  foregoing  finding  is  to  the  effect  that  the  Mariposa  Land  and 
Mining  Company,  and  the  other  parties  to  the  penaing  litigation, 
entered  into  the  agreement  of  the  twenty  ninth  of  January,  1872, 
with  full  knowledge  of  the  transactions  averred  in  the  pleadings 
herein  to  have  occurred  prior  to  that  date.  It  would  be  doing  vio- 
lence to  the  language  employed,  to  say  the  finding  is  that  the  agree- 
ment was  made  by  Kelly  on  the  one  hand,  and  by  John  W.,  or 
Mark  Brumagim,  or  the  attorney  employed  by  the  corporation  to 
prosecute  the  action,  on  the  other,  without  authority  from  the  Mari- 
posa Land  and  Mining  Company,  or  without  the  knowledge  of  that 
company. 

T&e  statement  on  motion  for  a  new  trial  contains  no  specification 
of  a  deficiency  of  the  evidence  to  support  this  finding,  or  which 
points  to  a  deficiency  in  that  regard.  When  the  notice  of  motion 
lor  new  trial  designates,  as  a  ground  of  the  motion,  the  insufficien- 
cy of  the  evidence  to  justify  the  decision,  the  statement  must  specify 
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ihe  particulars  in  which  such  evidence  is  alleged  to  be  insafficient. 
If  no  such  specifications,  as  are  reqniredy  are  made,  the  statement 
must  be  disregarded:  G.  G.  P.,  659.    The  ''  decision"  includes  the 
facts  found:  0.  0.  P.,  633. 
The  finding  is  to  be  taken,  therefore,  as  absolutely  true. 
If  the  finding  be  construed  as  a  finding  that  the  trustees  or  directors 
of  the  Mariposa  Land  and  Mining  Gompany ,  had  notice  of  the  matters 
alleged  in  ^e  pleadings  herein,  as  having  transpired  before  the  set- 
tiement  was  made,  that  company  was  bound  by  the  settlement  and 
agreement,  unless,  as  matter  of  law,  the  trustees  or  directors  had  no 
power  to  settle  the  litigation.     It  cannot  be  contended  that  the  di- 
rectors of  a  corporation  do  not  possess  authority,  acting  in  good 
faith  and  in  the  exercise  of  their  best  judgment,  to  settle  a  pending 
action,  or  that  the  settlement  is  not  binding  on  their  stockholders, 
eyen  although  it  may  subsequently  appear  that  they  failed  to  secure 
the  best  terms  to  which  the  corporation  might  have  been  entitled. 
If  they  have  full  knowledge  of  the  circumstances  on  which  the  ad- 
Terse  claim  is  based,  it  cannot  be  said  that  any  fraud  is  practiced  on 
^em.    And,  unless  they  have  colluded  with  an  adverse  claimant,  to 
practice  a  fraud  upon  those  whom  they  represent,  it  cannot  be  said 
dzaf  they  are  guilty  of  a  fraud  on  the  grantee  of  their  corporation, 
vhohas  agreed  to  assume  its  debts,  by  representing  a  claim  arising 
ont  oi  the  settlement  or  compromise  to  be  a  valid  claim. 

The  answer  does  not  allege  fraud  on  the  part  of  the  trustees  of 
the  Mariposa  Land  and  Mining  Gompany  (S.  Y.),  in  entering  into, 
or  with  reference  to  the  contract  or  stipulation  of  the  twenty-ninth 
of  January,  1872.  On  the  contrary,  it  is  expressly  alleged  that  the 
contract  was  made  between  Kelly  and  the  Brumagims,  and  that  the 
existence  of  the  papers  of  that  date  "  was  unknown  to  the  Mariposa 
I^d  and  Mining  Company,  its  trustees  and  stockholders,  who  had 
iK>  notice  thereof.*' 

It  is  true  it  is  alleged  in  the  answer,  that,  by  collusion  between 
plaintiff  herein  and  Kelly  and  the  trustees  and  ofiBicers  of  the  Mari- 
posa Land  and  Mining  Gompany  of  New  York,  it  was  wrongfully 
admitted  by  that  company  that  there  was  due  to  said  plaintiff  herein, 
on  behalf  of  himself  and  said  Kelly,  or  to  Kelly,  from  the  Mari- 
P08a  Land  and  Mining  Gompany  of  New  York,  in  August,  1876,  a 
large  sum  of  money;  that  the  trustees  of  the  New  York  Gompany 
^  wrongfully  represente<l  the  fact  to  be  to  the  ofiBicers  of  this  de- 
fendant. The  Mariposa  Land  and  Mining  Gompany  of  Galifornia; 
aod  the  trustees  of  the  said  defendant,  being  thus  deceived,  exe- 
CQted  the  notes  and  mortgage  sued  in  this  action. 

Bat  inasnanch  as  the  Gourt  found  (and  appellants  did  not  object 
to  the  sufficiency  of  the  evidence  on  which  the  finding  was  based) 
|bat  the  Mariposa  Land  and  Mining  Gompany  (N.  Y.),  with  full 
bowledge  of  the  facts,  alleged  in  the  pleadings  herein  to  have  oo- 
^red  prior  to  the  twenty>ninthof  January,  187^,  on  that  day  entered 
icto  a  contract  which  recognized  and  provided  for  claims  then  asserted 
bj  Eogene  Kelly,  and  there  is  no  charge  in  the  answer  that  the  ar- 
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rangement,  compromise  and  contract  were  entered  into  fraudulently 
by  the  said  New  York  Company,  or  its  trustees  (but  on  the  con- 
trary, that  the  same  was  maae  without  the  knowledge  of  the  said 
company,  its  trustees  or  stockholders),  it  must  follow  that  no  fraud 
was  practiced  by  the  trustees  of  said  company  in  representing  that 
Kelly,  or  the  plaintiff  and  Kelly,  had  valid  claims  against  the  New 
York  Company,  svjch  as  were  recognized  and  were  provided  for  in  the 
said  arrangement  of  the  twenty-ninth  of  January,  1872. 

Thenceforth,  the  parties  to  that  agreement  were  at  arms'  length, 
and  Kelly  could  not  be  guilty  of  wrong  in  any  legal  efforts  to  secure 
an  enforcement  of  the  rights  accorded  to  him  by  it. 

As  to  such  of  the  holders  of  Mariposa  certificates,  or  of  stock  of 
the  Mariposa  Company,  if  any,  as  did  not  become  stockholders  in 
the  ]!i!(^.ripoRa  Land  and  Mining  Company  of  New  York,  it  may  be 
conceded  that  company  did  not  represent  or  bind  them  in  the  com^ 
position  or  settlement  of  the  twenty-ninth  of  January,  1872.  Such 
persons,  if  any  there  are,  are  not  parties  to  this  proceeding.  It  may 
be  that  the  Mariposa  Land  and  Mining  Company  of  New  York  held 
its  property  subject  to  a  claim  on  the  part  of  such  holders  of  Mari- 
posa certificates  of  stock;  or  that,  by  dealing  with  the  property  of 
the  Mariposa  Company,  the  Mariposa  Land  and  Mining  Company 
of  New  York  became  involuntary  trustees  for  such  holders  of  Mari- 
posa certificates  or  stock  in  the  Mariposa  Company.  But  the  Mari- 
posa Land  and  Mining  Company  (N«  Y.),  claiming  to  own  and  deal 
with  the  entire  estate,  could  not  be  permitted  to  assert  that  it  had 
no  power  to  make  the  compromise,  because  of  actual  or  possible 
claims  on  the  part  of  holders  of  Mariposa  certificates,  or  Mariposa 
stock,  not  included  among  its  stockholders.  Nor  can  the  defend- 
ant, the  Mariposa  Land  and  Mining  Company  of  California,  as  suc- 
cessor in  interest  of  the  New  York  Company,  now  urge  that  a  fraud 
was  committed  on  it  by  a  subsequent  recognition  by  the  trustees  of 
the  New  York  Company  of  rights  in  Kelly  growing  out  of  an  ar- 
rangement or  compromise  entered  into  by  said  New  York  Company, 
or  its  trustees,  on  behalf  of  its  stockholders,  whom  they  represented. 

The  statement  on  motion  for  new  trial  contains  no  specification  of 
an  insufficiency  of  evidence  to  sustain  the  finding,  that,  on  the  four- 
teenth of  November,  1872,  Kelly  ''at  the  request  of  the  Mariposa 
Land  and  Mining  Company"  (N.  Y.),  in  pursuance  of  the  contract 
of  the  twelfth  of  that  month,  released  and  conveyed  to  the  said  com- 
pany his  undivided  third  part  of  the  Mariposa  estate «  and  released 
his  mortgage  on  the  two-thirds  thereof.  There  is  a  specification : 
'*  There  is  not  sufficient  evidence  to  justify  the  court  in  finding  that 
seventy-five  thousand  and  twenty-five  shares  of  stock  of  the  Mariposa 
Land  and  Mining  Company  delivered  to  Donohoe  and  Kelly  were,  on 
the  fourteenth  November,  1872,  or  ever  had  been ,  the  property  of  John 
W.  Brumagim.  But  on  the  contrary,  it  appeared  that  Mark  Brum- 
agim,  without  the  consent  of  said  company,  or  the  authority  of  its 
board  of  directors  or  trustees,  delivered  to  Donohoe  and  Kelly,  com- 
posing the  firm  of  Eugene  Kelly  and  company,  New  York,  and  Don- 
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ohoe,  Kelly  and  company,  San  Francisco,  seventy-five  thousand  and 
twenty-five  shares,  the  majority  of  its  whole  capital  stock,  to  be 
yd  by  Donohoe  and  Kelly  as  security  for  two  sums,  to  wit :  two 
hundred  and  twenty-five  thousand  nine  hundred  and  ei^ht  dollars 
and  one  hundred  and  three  thousand  five  hundred  and  thirteen  dol- 
lars and  thirty-nine  cents,  alleged  to  be  due  to  said  Donohoe  and 
lallj,  all  of  which  stock  the  said  Donohoe  and  Kelly  received  with 
the  knowledge  that  it  was  a  portion  of  the  stock  which  had  been 
issned  to  John  W.  Bmmagim,  to  be  held  in  trust,  for  the  purpose  of 
carrying  out  a  contract  meretofore  made,  and  the  certificates  of 
which  had  been  transferred  in  blank  by  the  said  John  W.  Bruma- 
gim,  and  delivered  to  the  company  for  the  purpose  of  being  dis- 
posed of  to  raise  a  working  capital  for  said  company." 

It  is  an  admitted  fact  that  the  Mariposa  Land  and  Mining  Com- 
pany of  New  York,  requested  Kelly  to  convey  to  it,  the  one-third, 
and  to  release  his  mortgage  on  the  two-thirds  of  the  Mariposa  es- 
tate, in  pursuance  of  tne  written  contract  of  November  12,  1872. 
That  contract  provided  that  Kelly  should  convey  and  release  as 
aforesaid  to  the  company,  and  that,  simultaneously,  John  W.  Brum- 
agim  should  cause  to  be  delivered  to  Kelly  a  majority  of  the  shares 
of  the  stock,  as  securitv  for  the  payment  of  the  two  sums,  two  hun- 
dred and  twenty-five  thousand  nine  hundred  and  eight  dollars  and 
0D6  hundred  and  three  thousand  five  hundred  and  fifteen  dollars  and 
thirty-nine  cents,  with  interest,  efcc.  In  fact,  the  deed  and  the  stock 
vere  delivered  simultaneously.  How,  under  these  circumstances 
&e  company  could  have  requested  a  delivery  of  the  deed  and  re- 
Ifiaee  '*in  pursuance  of  the  contract,"  without  at  the  same  time  ap- 
proying  of  the  substitution  of  the  stock  as  security,  is  difficult  to 
^deretaad. 

Nor,  even  if  we  were  authorized  to  do  so,  ought  we  to  extend  a 
t'RMuier  effect  to  the  specification  than  its  language  imports.  On 
defendant's  theory  that  the  New  York  Company  and  its  trustees 
were  imorant  of  the  agreement  of  the  twenty-nintn  of  January,  1872, 
vi^  that  agreement  was  entered  into,  silence  on  their  part,  after 
they  became  aware  of  it,  might  be  construed  some  evidence  of  ac- 
l^&escenoe,  and,  in  connection  with  the  fact  that  they  entered  into 
P^^saession  nnder  it,  of  approval.  Hence  defendants  were  willing  to 
^t,  and  insisted,  that  the  company  demanded  of  Kelly  a  convey- 
^oce  and  release  of  his  mortgage.  But  the  finding  of  the  court,  that 
^request  or  demand  of  the  company,  was  for  a  conveyance  and 
Kiease  in  parsuance  of  the  written  contract  of  the  twelfth  Novem- 
^)  and  that  the  conveyance  and  release  were  made  in  pursuance  of 
^contract,  is  not  attacked  by  the  specification.  We  must  assume 
^  there  was  evidence  sufficient  to  sustain  the  finding  unattacked, 
^  snch  evidence  would  sustain  the  portion  attacked. 
^  %  the  eontract  of  July  22,  1875,  between  Donohoe  and  the  Cali- 
^ia  Company,  the  sum  recognized  to  be  due  Kelly  from  the  New 
4oA  Company,  by  the  contract  between  Kelly,  the  New  York  Com- 
pel ^d  the  stockholders  of  that  company  represented  by  Stillwell, 
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was  agreed  to  be  paid  by  the  California  Oompany,  and  constitated 
part  of  the  amount  represented  by  the  six  promissory  notes,  to  se- 
cure which  the  mortgage,  herein  sought  to  be  foreclosed,  was  exe- 
cuted. The  balance  of  the  amount  was  made  up  of  advances  made 
by  plaintiff,  to  secure  the  title  under  judgment  and  tax  sales. 

This  much  seems  to  be  admitted,  but  the  charge  of  defendants  is 
that  the  New  York  Company  was  not,  in  fact,  indebted  to  Eelly. 
The-  contract  of  July  22,  1875,  recites  that,  whereas,  the  party  of 
the  first  part,  Donohoe,  by  letter  of  January  23, 1875,  hadcommoni- 
oated  his  intention,  in  case  he  should  become  the  purchaser  of  Las 
Mariposas,  at  the  then  impending  sale,  to  offer  to  the  party  of  the 
second  part,  the  California  Company,  the  option  to  purchase  the 
same,  upon  certain  terms  in  the  letter  mentioned;  and  also  recites, 
that  ''the  terms  of  a  compromise  have  been  since  agreed  upon  in 
New  York  between  Eugene  Kellj,  the  Mariposa  Land  and  Mining 
Company  of  New  York  and  Benjamin  M.  Stilwell,  representing  the 
stockholders  thereof,  in  order  to  avail  of  which,  and  secure  to  the 
party  of  the  second  part,  the  other  advantages  desired  by  it  in  the 
premises,  it  has  been  necessary  to  modify  in  other  respects  the 
terms  and  conditions  of  purchase  suggested  in  said  letter,"  etc. 

The  evidence  tended  to  prove  that  the  settlement  and  contract  of 
the  twenty-second  of  June,  was  known  to  the  California  Company, 
when  it  entered  into  the  contract  of  the  twenty-second  of  July,  not 
only  so,  but  that  the  same  was  a  settlement  of  certain  litigation  pre- 
viously pending  in  New  York,  in  which  the  Mariposa  Land  and 
Mining  Company  of  New  York,  claimed,  and  asserted,  that  the  fifty 
thousand  shares  of  its  stock  were  wrongfully  in  the  possession  of  Kelly; 
that  his  sale  of  the  twenty  thousand  was  without  authority,  and  all 
other  of  the  alleged  facts  on  which  defendants  now  aver,  that  the  recog- 
nition of  indebtedness  by  the  New  York  Company  was  fraudulent.  Bat 
the  defendant,  the  Mariposa  Land  and  Mining  Company  of  California, 
oannot  be  relieved  of  its  own  contract,  if,  when  it  was  entered  into, 
the  company  both  knew  of  the  agreement  of  the  twenty-second  of 
'  June,  1875 ,  and  of  the  asserted  rights  of  the  respective  parties  to 
that  agreement  in  the  litigation  to  settle  which  it  was  executed. 

If  the  indebtedness  as  security  for  which  Kelly  had  held  seventy- 
five  thousand  and  twenty-five  shares  of  stock,  was  an  indebtedness  of 
John  W.Brumagim,  andi\ptof  theNew  York  Company,  the  Califor- 
nia Company  knew  this  had  been  asserted  in  an  action  adopted  and 
prosecuted  by  the  former  company,  and  that  the  action  had  been  com- 
promised. The  defense,  as  pleaded  in  addition  of  that  of  payment 
of  the  first  two  notes,  is  that  all  the  notes  were  made  and  executed 
by  the  said  defendant,  under  a  mistake  of  fact  and  in  fraud  of  de- 
fendant, and  were  without  consideration  and  void. 

The  answer  alleges,  in  substance,  as  summarized  by  appellants' 
<;oun8el,  that  the  Mariposa  Land  and  Mining  Company  of  Califor- 
nia was  organized  to  take  from  a  New  York  corporation  of  a  similar 
name,  the  title  to  the  Mariposa  estate;  that  a  consideration  for  the 
transfer  was  that  the    California    Company  should  assume  and 


Sup.  Ct  Gal.]    Donohoe  v.  Mabiposa  Land  and  Mg.  Co.  173 

paytiie  debts  of  the  New  York  Company;  that  the  said  last  four 
notes  ware  given  to  cover  an  alleged  indebtedness  of  the  New  York 
CompaDj  to  Eugene  Kelly,  a  partner  of  the  plaintiff,  and  in  reliance 
upon  representations  made  to  the  defendant,  by,  or  on  behalf  of  the 
plaintiff,  that  it  was  a  valid  indebtedness  of  the  New  York  Com- 
ly;  that  in  fact,  the  said  alleged  debt  was  not  a  debt  at  all  of  the 
hw  York  Company,  but  the  individual  debt  of  Mark  Brumagim, 
one  of  the  trustees  of  both  the  companies,  to  the  firm  of  Eugene 
Kelly  &  Co.,  in  which  the  plaintiff  is,  and  was  then,  a  partner;  and 
tktthe  debt  was  first  fraudulently  admitted  or  assumed  by  the 
Kew  Tork  Company,  by  collusion  of  its  ofiicers  and  trustees,  and  hy 
tbecoutroUing  vote  of  the  said  Mark  Brumagim,  and  was  then  as- 
sumed by  the  Doard  of  trustees  of  the  defendant  under  mistake  of 
bdy  and  through  fraud  practiced  upon  them,  and  upon  the  defend- 
Ukt,  hj  the  said  collusive  admission,  or  *'  audit "  of  the  said  claims 
fts  ?alid  debts  of  the  New  York  Company,  and  without  considera- 
tion. 

The  settlement  of  the  New  York  litigation  of  the  twenty-second  of 
June,  1875,  was  not  simply  an  allowance  or  '  'audit"  of  a  claim  in  favor 
of  Kelly,  existing  when  the  conveyances  from  the  New  York  to  the 
California  Company  were  made.  It  was  what  it  purported  to  be,  a 
^xumpronUse^  in  no  way  binding  upon  the  California  Uompany.  Not 
was  the  execution  of  the  notes  and  mortgage  to  plaintiff  merely  a 
iBooffliition  by  the  California  Company  of  a  debt  due  to  Kelly  by 
the  New  York  corporation,  and  provision  for  its  payment,  in  f  ur- 
Uierance  of  its  covenant  to  pay  aU  the  debts  of  its  grantor.  Under 
ill  the  circumstances,  it  remained  for  the  trustees  of  the  California 
Compiiny,  without  admitting  that  the  New  York  compromise  was  a 
JQBt  ttid  fair  one,  to  determine  whether  it  was  for  the  benefit  of 
tbeir  company  to  pay,  as  part  consideration  for  the  conveyance  to  it 
^  the  title  to  be  acquired  by  plaintiff,  a  sum  equal  to  or  greater 
tlian  that  which  the  New  York  Company  had  agreed  to  pay  Kelly. 
Forangfat  that  appears,  they  had  full  knowledge  of  the  material 
hcts  on  which  to  determine  the  advisability  of  the  action  they  took. 

The  defendant,  the  Mariposa  Land  and  Mining  Company,  had  not 
ooTemuited  to  pay — ^it  was  not  a  consideration  for  the  conveyances  of 
&6  sixteenth  and  eighteenth  of  November,  1874,  that  it  should  pay  — 
theftmount  of  ail  claims  which  might  be  subsequently  allowed  or 
"audited"  by  the  officers  or  trustees  of  the  Mariposa  Land  and 
Mining  Company  of  New  York.  The  California  Company  promised 
5i>pay  the  debts  of  the  New  York  Company,  existing  when  the  coa- 
^^yaiices  were  executed.  It  was  not  agreed  that  a  subsequent  "al- 
lowance or  audit"  of  a  claim  by  the  trustees  of  the  New  York  Oom- 
paoj,  much  less  the  assumption  of  the  debt  due  by  a  third  person, 
^i^d  be  even  evidence  prima  facie  requiring  its  payment  by  the 
^Kfomia  Company.  It  may  be  that  positive  assurances  by  the  of- 
^^of  the  New  xork  to  those  of  the  California  Company  that  a 
^■sftain  indebtedness  existed  when  the  conveyances  were  made,  with 
^^yimoe  lowing  that  the  California  Company's  officers  were  ignorant 
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of  the  facts  connected  with  the  alleged  indebtedness,  would  be  evidenoe 
on  which  a  Court  would  be  justified  in  finding  fraud.  But  in  the 
case  before  us  the  nature  of  the  claims  asserted  by  Kelly  and  of  the 
counter-claims  asserted  by  the  New  York  Company  in  the  New 
York  suits,  together  with  the  fact  that  a  certain  alleged  indebtedness 
to  Kelly  was  avowedly  assumed  by  the  New  York  Company,  as  a 
settlement  and  to  end  litigation — of  all  these  matters  the  California 
Company  was,  so  far  as  appears  from  the  record,  fully  cognizant 
Liens  for  a  large  amount  had  already  accrued,  and  others  were 
about  to  attach,  upon  the  the  lands  which  the  deeds  purported  to 
oonyey.  As  to  creditors  of  the  New  York  Company,  the  deeds  to 
the  California  Company  were  ineffectiye,  the  only  consideration  for 
tixem  (aside  from  tne  promise  to  pay  debts)  being. the  promise  of 
certificates  of  stock  representing  the  property  conveyed.  Under 
these  circumstances,  the  Court  below  was  justified  in  finding  that 
the  contract  of  the  twenty-second  July,  1875,  was  not  made,  and  that 
the  notes  and  mortgage  subsequently  given,  and  herein  sued  on, 
were  not  executed  under  a  mistake  of  fact,  nor  obtained  by  fraud- 
ulent devices  or  misrepresentation. 

But  the  court  also  found  that  all  the  averments  in  the  answers  and 
in  the  cross-complaint  of  the  Farmers*  Loan  and  Trust  Company  to 
^e  effect  that  Eugene  Kelly  ever  was  the  owner  of  any  of  the  notes, 
or  of  the  mortgage,  set  out  in  the  complaint,  or,  with  the  knowledge 
or  assent  of  the  plaintiff,  held  himself  out  as  such,  or  as  having  tne 
power  to  control  the  same,  were  untrue;  also,  that  the  transactions 
with  the  New  York  Company  and  with  Mark  Brumagim  were  the 
transactions  of  Kelly  individually.  There  was  evidence  to  sustain 
the  findings.  In  opposition  to  the  evidence  to  support  the  last  find- 
ing, the  mere  fact  that  the  credit  extended  to  Brumagim  was  on  the 
house  of  Eugene  Kelly  &  Co.,  did  not  necessarily  and  conclusively 
establish  that  both  partners  of  that  house  were  parties  to  contracts 
in  terms  made  between  said  Kelly  and  Brumagim. 

The  arrangement  between  plaintiff  and  the  defendant,  the  Mari- 
posa Land  and  Mining  Company  of  California,  which  resulted  in  a 
purchase  by  the  defendant  and  a  conveyance  to  it,  in  consideration 
of  the  notes  and  mortgage  set  forth  in  the  complaint,  of  the  title 
acquired  by  plaintiff  to  the  Mariposa  estate  through  his  purchase  at 
sheriff's  sale,  and  of  the  rights  of  redempti oners  (a  title  paitunonnt 
to  that  of  the  New  York  or  California  Company  or  others)  was  one 
which,  so  far  as  appears  from  the  findings  or  evidence,  was  made 
with  plaintiff  individually.  If,  with  knowledge  of  all  the  facts,  the 
California  Company  dealt  with  him  upon  the  assumption  that  he  was 
acting,  or  should  be  treated  as  acting,  as  to  it,  for  nimself  alOne,  it 
was  an  immaterial  circumstance,  not  affecting  his  right  to  reliei 
herein,  that  it  was  known  he  was  to  account  to  Kelly  for  sums  equal 
to  those  represented  by  some  of  the  notes;  or  that  the  arrangement 
was  carried  out  in  view  of  the  New  York  compromise.  The  defend^ 
ant  acquired  title  to  the  estate  freed  of  all  liens  or  claims  except  the 
mortgage  here  sought  to  be  foreclosed  (unless  some  indefinite  claims, 
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if  aDj,  on  the  part  of  holders  of  Mariposa  certificates  not  previonsly 
provided  for),  which  was  its  manifest  purpose  when  it  entered  into 
the  arrangement  referred  to. 

In  his  letter  of  the  twenty-third  January,  1875,  the  plaintiff  dis- 
tiDctJj  announced  to  the  defendant  his  intention  to  purchase  for  his 
own  benefit  at  the  impending  execution  sale,  and,  in  the  event  of 
his  becoming  the  purchaser,  to  offer  to  the  defendant  the  right  to 
purchase  the  estate  upon  certain  terms  and  conditions. 

The  court  below  found  that  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant — the  M.  L.  and  M.  Go. — entered  into  the 
contract  of  July  22,  1875.  The  statement  for  new  trial  contains  no 
exception  to  the  finding.  The  only  parties  to  that  contract  were  the 
plaintiff  and  the  defendant,  the  California  Company,  and  both  the 
contract  and  the  resolution  of  the  board  of  trustees  of  the  company 
of  the  same  date,  authorizing  it,  provide  for  a  purchase  from  plaint- 
iff of  the  title  to  be  acquired  by  him  under  the  execution  and  tax 
sales. 

Upon  the  facts  the  transaction  need  not  necessarily  be  treated  as 
in  part  a  provision  for  the  payment  of  an  alleged  debt  due  from  the 
New  York  Company,  fraudulently  audited  by  the  trustees  of  that 
company,  and  by  them  represented  to  the  officers  of  the  California 
Company  as  a  valid  debt.  It  was  an  independent  agreement  made 
by  the  California  Company,  which  there  was  evidence  to  show  was 
made  with  notice  of  its  rights,  and  to  secure  through  the  employ- 
ment of  plaintiff's  money  a  title  which,  as  is  therein  recited,  it  was 
nnable  directly  to  obtain  for  itself. 

There  was  sufficient  evidence  to  sustain  the  finding  that  no  exten- 
sion of  the  time  of  payment  of  the  notes  was  granted  by  plaintiff, 
or  his  agent.  It  is  the  settled  rule  here  that,  in  equity,  as  in  other 
causes,  findings  of  fact  are  not  to  be  disturbed,  where  the  evidence 
is  substantially  confiicting. 

It  is  contended  by  appellants  the  court  below  erred  in  refusing  to 
aUow  them  to  prove  an  oral  agreement  on  the  part  of  Kelly  to  pur- 
chase the  Mariposa  estate  at  tax  sales,  and  to  hold  it  in  trust  for  the 
benefit  of  the  trustees  and  persons  interested  in  the  trust;  that  other 
gentlemen  of  sufficient  means  were  willing  so  to  purchase;  that 
Sellj  so  agreed  in  order  not  to  have  the  other  gentlemen  do  it;  that, 
leljmg  on  Kelly's  promise,  the  trustees  and  other  persons  in  inter- 
^,  having  the  ability  so  to  do,  refrained  from  purchasing  or  re- 
deeming, and  suffered  the  sale  for  taxes  to  take  place  and  title  there- 
^er  to  ripen,  ete.  The  offer  was  to  prove  matters  occurring  prior 
to  the  agreement  of  January  29,  1872,  and  the  court  properly  re- 
posed to  admit  the  testimony. 

The  oral  contract,  which  defendante  offered  to  prove,  for  the  pur- 
^^hase  by  Kelly,  with  his  own  moneys,  of  real  estate,  to  be  held  in 
tnist,  if  entered  into,  was  invalid  under  the  statute  of  California: 
^tats.  1858,  p.  266,  sec.  6.  But,  if  valid,  and  if  it  could  be  claimed 
^t,  by  reason  of  their  reliance  on  the  oral  promise  of  Kelly,  the 
^tees  failed  to  purchase,  at  the  tax  sales,  or  to  redeem,  or  to  get 
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others  to  porohase  or  redeem,  and  Kelly  took  the  tax  deeds  charged 
with  a  trust  growingoat  of  the  oral  agreement,  still  the  evidence 
was  inadmissible.  The  answers  do  not  charge  the  facts  sought  to 
be  proved,  but,  on  the  contrary,  allege  that  the  agreement  with 
respect  to  the  tax  sale  purchases,  was  reduced  to  writing,  and  on  the 
twenty-fourth  December,  1870,  ''with  the  assent  of  said  trustees," 
executed  by  Kelly  and  John  W.  Brumagim. 

The  court  did  riot  refuse  to  permit  the  defendants  to  prove  the 
matters  contained  in  their  offer  ai)pearing  on  pages  315,  316  and 
317  of  volume  three  of  the  transcript,  but  of  the  matters  therein 
mentioned,  refused  to  permit  the  introduction  of  evidence  with  ref- 
erence to  the  alleged  oral  contract.  Appellants  urge  the  court  below 
erred  in  refusing  to  allow  them  to  prove  that,  at  the  time,  at  and 
before  the  commencement  of  this  action,  between  fiffy  thousand  and 
sixty  thousand  shares  of  the  stock  of  the  Mariposa  Land  and  Min- 
ing Company  of  New  York  were  surrendered  to  the  defendant,  the 
M.  L.  and  M.  Company  of  California,  and  in  exchange  therefor  the 
latter  issued  its  stock.  But  if  the  mortgage  herein  soi^ht  to  be 
foreclosed  was  valid  when  it  was  executed,  August  9, 1875,  its  valid- 
ity was  not  affected  hj  the  circumstance  that  certain  persons  who, 
at  that  time,  had  the  right  to  receive  some  of  the  stock  of  the  Cali- 
fornia Company  on  surrender  of  stock  of  the  New  York  Company, 
subsequently  made  the  exchange. 

It  is  further  insisted  that  the  court  erred  in  sustaining  objections 
to  certain  questions  asked  of  the  witness,  Mark  Bruma^m,  the  an- 
swers to  which,  as  is  claimed,  would  have  shown  that  when  the  set- 
tlement, of  June  22,  1875,  was  made,  Kelly  knew  that  Yibbard  and 
Smith,  two  of  the  directors  of  the  New  York  Company,  were  not 
bonajide  directors  and  stockholders  therein,  but  were  dummies,  act- 
ing as  the  witness  might  direct;  that  he  knew  the  two  persons  named, 
together  with  Jacob  Brumagim,  were  really  the  nominees  placed  by 
the  witness  in  the  board  of  directors  under  a  proxy  to  vote  Kelly's 
stock;  and,  further,  that  Kelly  insisted  on  the  control  of  the  stock, 
so  as  to  control  the  board  of  directors.    As  we  have  seen,  the  Cali- 
fornia Company  had  not  agreed  to  pay  such  sum  as  the  directors  of 
the  New  York  Companv  should  admit  to  be  due  from  the  last-named 
company  to  Kelly.    TLere  was  evidence  going  to  show  it  had  knowl- 
edge of  the  nature  of  the  claims  of  Kelly,  as  asserted  by  him,  and 
the  opposing  claims  asserted  by  the  New  York  Company,  respectively, 
and  of  the  compromise  of  the  New  York  litigation,  and  yet  entered 
into  the  contract  which  resulted  in  the  notes  and  mortgages  herein 
sued.     In  view  of  the  facts  found,  no  error  which  could  have  preju- 
diced the  defendants  was  committed  by  sustaining  the  objections  to 
the  questions,  since  the  defendant,  the  California  Company,  was  not 
justified  by  its  covenant  in  relying  upon,  and,  so  far  as  appears,  did 
not  really  rely  upon  the  settlement  of  the  twenty-second  June,  1875, 
as  determinative  of  the  amount  for  which  the  notes  set  forth  in  the 
complaint  were  given. 
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Appellants  say  the  ooart  erred  in  not  permitting  them  to  prove 
that  Kelly  knew  Brumagim  made  the  contract  of  September  30, 
1868,  for  the  benefit  of  tne  holders  of  the  Mariposa  certificates,  and 
that  he,  Eelly,  reported  to  the  witness,  Mark  ^Brnmagim,  ''that  he 
had  bought  the  property  at  tax  sale.*'  Bat  these  were  matters  which 
preceded  the  agreement  of  January,  1872,  which  settled  and  deter- 
mined the  rights  of  the  parties  to  it. 

The  court  did  not  err  in  sustaining  objections  to  the  questions  to 
the  witness,  Heydenfeldt,  as  to  his  understanding  of  the  meaning  of 
iho  letter  of  the  twenty-third  January,  1875,  and  of  the  contract  of 
the  twenty-second  July,  bt  the  same  year.  The  letter  and  contract 
were  unambiguous.  For  the  same  reason  there  was  no  error  in 
refnsing  to  allow  the  witness,  Burr,  to  testify  with  respect  to  the 
statements  of  HeydenfeTdt  as  to  the  meaning  of  the  letter. 

The  question  asked  the  witness  as  to  his  knowledge  of  the  contract 
of  the  twenty-ninth  January,  1872,  signed  by  him,  could  not  have 
prejudiced  defendants.  The  witness  answered:  "I  have  a  very 
shady  memory  about  it;  1  don't  think  I  could  tell  you  any  thing  about 
it  There  was  something  done."  The  question  to  the  witness, 
Bnrr,  as  to  his  knowledge  of  the  indebtedness  of  the  New  York  to 
be  paid  by  the  California  Company,  was  immaterial.  He  had  al- 
ready testified,  without  objection,  ''I  know  nothing  about  what 
were  the  debts  and  liabilities  of  the  New  York  Company,  which  the 
California  Company  had  agreed  to  assume  and  pay,  only  as  was 
certified  by  the  New  York  uompany,  and  read  by  the  president." 

Judgment  and  order  affirmed. 

MoBBisoN,  C.  J.,  Mybioe,  J.,  Shabpstein,  J.,  Boss,  J.,  MoKee, 
J.,  and  Thobnton,  J.,  concurred. 


No.  9,462. 

MOOBE  V.  CLEA.B  L/LK2  WaTEE  WoBKS. 

In  Bank.    Filed  Janwvry  It,  1886. 

Cabetivo  Cafacttt  of  Ditch— Allegation  of. — An  allegation  that  a  ditch  carries  a  cer- 
^  Qomber  of  cabic  feet  of  water,  and  that  the  flow  is  at  a  given  rate  per  second,  without 
rtatinj?  the  duration  of  time  within  which  the  named  quantity  of  water  passes,  is  not  an  alle- 
^lUion  of  the  capacity  of  such  ditch. 

RiFAHiAX  Pboprietob — INJUNCTION  A0AIN8T  D1VEB8ION  OF  Water. — A  riparian  proprie- 
ViT  is  not  entitled  to  an  injunction  against  one  wrongfully  diverting  water  from  his  stream, 
'^oitfss  the  flow  to  his  land  has  been  appreciably,  or  at  least  perceptibly,  diminished. 

Appeal  from  a  judgment  of  the  superior  court  of  Yolo  county, 
entered  in  favor  of  the  plaintiff.     The  opinion  states  the  facts. 

Pox  dt  Kdlogg,  for  the  appellant. 

W.  B.  Trtadwdly  F.  E.  Baker  and  Wallacey  OrecUhouae  &  Blanding, 
(or  the  respondent. 

MoKiNBTBT,  J.  The  court  below  found  '  'AH  the  allegations  of  the 
eomplaint  herein  are  true,  except  that  the  capacity  of  the  ditch  of 
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plaintiff  therein  describeil  is  four  hundred  and  thirty-two  cubic  feet 
of  water  per  second,  and  no  more." 

The  first  count  of  the  complaint  fails  to  aver  intelligibly  what  is 
the  capacity  of  plaintiff^s  ditch.     The  allegation  in  the  first  count 
is:  "The  said  ditch  during  all  the  times,  etc.,  had  the  capacity  to 
carry  one  hundred  and  eighty  cubic  feet  of  water,  running  and  flow- 
ing at  the  velocity  of  four  feet  per  second."    It  is  very  clear  that  a 
statement  that  a  ditch  has  capacity  to  carry  one  hundred  and  eighty 
"cubic"  feet  of  water  conveys  no  distinct  idea,  and  the  words  "run- 
ning and  flowing  at  the  velocity  of  four  feet  per  second,"  add  no 
force  of  meaning  to   those  which  precede  them.     Seven  hundred 
and  twenty  cubic  feet  of  water  might  indeed  pass  into  a  dit<sh  in  a 
second  of  time,  or  so  might  one  hundred  and  eighty  cubic  feet.  But 
the  allegation  of  the  complaint  is  not  an  allegation  of  either  of  those 
two  things.     An   acceleration  of  the  current  would  increase  the 
quantity  of  water  passing  anv  point  on  the  ditch  in  any  fia:ed period 
of  time.     But  an  allegation  that  a  ditch  carries  a  certain  numoer  of 
cubic  feet  of  water,  and  that  the  flow  is  at  a  given  rate  per  second, 
without  stating  the  duration  of  time  within  which  the  named  quan- 
tity of  water  passes,  omits  the  datum  which  can  alone  give  precision 
of  the  averment. 

It  is  urged  by  respondent  that  the  second  count  of  the  complaint 
(the  allegations  of  which  the  court  found  to  be  true)  shows  plaint- 
iff to  be  a  riparian  proprietor,  and  entitled  as  against  the  defend- 
ant, who  is  not  a  riparian  owner,  to  all  the  water  of  the  stream.  The 
second  count  alleges  that  defendant  has  diverted  and  is  diverting  a 
large  portion  of  the  waters  of  the  creek.     It  is  impossible  to  deter- 
mine what  quantity  of  water  may,  in  the  opinion  of  the  pleader,  be 
a  large  portion.     It  is  apparent  that  a  great  quantity  of  water  may 
be  taken  from  a  large  stream  without  materially,  or  even  percepti- 
bly, diminishing  the  flow  of  the  stream  below  the  point  of  diversion. 
There  is  no  averment  that  by  reason  of  the  diversion  by  defendant 
the  qxjidjiiiij  of  water  in  the  creek  when  it  reaches  plaintiff's  lands 
is  reduced  in  such  degree  as  even  to  be  discoverable.     For  aught 
that  appears  from  the  complaint,  Cache  creek  fldws^rough  such 
lands,  bank  full.     Of  course,  if  any  quantity  is  divertecl,  the  quan-* 
tity  so  diverted  does  not  reach  the  lands  below.     But,  conceding  (for 
the  purposes  of  the  argument),  the  rights  of  riparian  owners  to  be 
as  suggested  by  respondent's  counsel,  a  plaintiff  is  not  entitled  to 
an  injunction  unless  the  flow  to  bis  land  has  been  appreciably^   or  at 
least  perceptibly,  diminished  by  diversion  above. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Shabpstein,  J.,  Mtbioe,  J.,  Thornton.  J.,  Boss,  J.,  MoEes,  J.,  and 
MoBBisoN,  0.  J.,  concurred. 
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No.  9,122. 

EuBEKA  Lakb  and  Yuba  Canal  Company  v.  Supebiob  Ooubt  of 

Tuba  CouNTYi 

In  Bank,    Filed  January  12,  1885» 

Htdbaulic  MiNiNO— Injunction  Against  Without  Notice  to  Corporation.  —A  ct)r- 
poration  whose  general,  ordinary  and  onlvbudinew  is  that  of  mining  by  the  hydranlic  process 
ud  of  tellingr  water  to  others  to  be  used  for  a  like  purposet  majr  be  injoined  u^vin  an  ex  parte 
appIicatiMi,  without  notice  to  it,  from  depositing  in  or  discharging  "  mining  debris  "  into  cer- 
tiia  tireams,  or  from  selling  water  to  others  to  be  used  for  the  pin'pose  of  washing  by  the  hy- 
draulic procees  any  minend  lands  into  the  channels  of  said  streams,  or  their  tributaries. 

SsBvicK  OF  Summons  on  Foreign  Corporation— Agent  Designated  to  Receive  Ser- 
TicE^— Senrice  of  summons  on  a  person  designated  by  a  foreign  corporation  as  one  upon  whom 
prtKCis  might  be  served,  under  the  act  of  April  1,  1872,  is  a  sutlicient  service  on  the  corpora- 
tioo,  to  long  a«  such  designvtion  remained  imrevoked,  although  at  the  time  of  service,  whioh 
took  place  after  the  adoption  of  the  code  of  civil  procedure,  such  person  was  not  the  agent, 
cashier,  secretary  or  other  officer  of  the  corporation. 

Sebvicb  op  Preluonakt  Injunction,  How  Made.— A  prelimioarv  injunction  against 
RQch  corporation  mav  be  served  by  leaving  with  such  agent  a^  copy  oi  tne  writ  and  showing 
the  original  and  explainini?  its  contents,  and  delivering  to  him  a  copy  of  the  complaint  and 
TerifiaUion. 

Coxtbmpt — Order  to  Show  Cause— Service  on  Attorneys.— An  order  to  show  cause 
vhy  a  corporation  should  not  be  punished  for  contempt  in  violating  an  injunction  may  be 
ienred  on  the  attorneys  for  the  corporation,  when  the  agents  of  the  corporation  conceal  them- 
selves for  the  purpose  of  avoiding  service. 

SrpEBioR  Judge  May  Hold  Court  in  Another  County. — The  judge  of  the  .superior 
emirt  of  one  county  may  hold  court  for  the  judge  of  another  county  at  the  latter's  request. 

Appuoation  for  a  writ  of  certiorari.  The  opinion  states  the 
(acts. 

W,  C.  Bdcher,  J.  K.  Byrne,  8.  M.  Wilson  and  W.  T,  Wallace,  for 
the  petitioner. 

8,  M,  Bliss,  Stabler  dt  Byrne,  E.  A,  Davis  and  L  S.  Belcher,  for 
the  respondent. 

Mtbics,  J.  Certiorari,  to  review  the  proceedings  of  the  respond- 
ent in  adjudging  the  petitioner  guilty  of  contempt  for  disobedience 
of  an  injunction,  and  in  imposing  a  fine. 

1.  The  petitioner  claims  that  all  of  the  proceedings  are  void, 
onder  section  631,  code  of  civil  procedure,  the  injunction  having 
been  granted  without  any  previous  notice  to  the  petitioner.  This 
pomt  was  considered  by  this  court,  in  Golden  GateO.  H.  Go.  v.  The 
boperior  Gourt  of  Yuba  county,  2  West  Ooast  Bep.,  736,  and  it  was 
there  held  that  the  injunction  did  not  suspend  the  general  and  or- 
dinary buainess  of  the  corporation,  but  only  suspended  its  conduct 
of  mining  operations  in  a  particular  manner,  alleged  to  injure  the 
pl&intiff  in  the  action  in  which  the  injunction  was  issued.  In  the 
Me  before  us,  the  petition  states  the  business  of  the  petitioner  to 
be  mining  by  the  hydraulic  process,  and  selling  water  to  others  to 
be  osed  for  a  like  purpose,  and  that  such  business  constituted  the 
general  and  ordinary,  and  only,  business  of  the  petitioner.  The 
mjanction  commanded  the  petitioner,  its  officers,  agents,  superin- 
tendents, managers,  servants  and  employees,  to  desist,  and  refrain 
bom  depositing  in,  or  suffering  to  flow  into  the  channel  or  bed  of 
certain  streams,  or  their  tributoorieSy  any  tailings  from  its  hydraulic 
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mines,  or  any  material  discharged  from  said  mines  commonlj  called 
'*  mining  del^ris/'  and  from  selling  to  other,  or  suffering,  or  permit- 
ting others  to  use  any  portion  of  its  waters,  for  the  parpose  m  wash- 
ing by  the  hydraulic  proce38,  the  banks  or  bottoms  of  any  other 
mine,  or  mining  ground  into  beds,  or  channels  of  said  streams  or  their 
tributaries.  For  the  reasons  stated  in  the  opinion  above  referred 
to,  we  are  of  opinion,  that  the  granting  of  the  injunction  in  this 
case,  was  not  in  conflict  with  the  section  of  the  code  cited. 

2.  On  the  fifteenth  of  November,  1872,   the  petitioner,  in  com- 
pliance with  the  requirement  of  the  Act  of  April  1,  1872,  filed  in  the 
office  of  the  secretary  of  state,  an  instrument  designating  one  Allen- 
berg,  as  the  person  upon  whom  process  might  be  served.     On  the 
twenty-ninth  of  March,    1880,  the  petitioner,  having  removed  its 
principal  place  of  business  from  Nevada  county  to  San  Francisco, 
nled  in  the  office  of  the  secretary  of  state,  an  instrument  designating 
David  Cahn,  of  the  latter  place,  as  the  person  on  whom  process 
might  be  served.     In  the  action  in  which  the  injunction  was  issued, 
the  summons  was  served  by  the  sheriff  of  the  city  and  county  of  San 
Francisco,  on  the  ninth  day  of  November,    1882,    by  delivering  a 
copy  of  the  same,  together  with  a  certified  copy  of  the  complaint, 
to  the  said  David  Oalin.     On  the  motion  of  petitioner  to  set  aside 
the  return  of  service  of  summons,  affidavits  were  read  in  support  of 
the  motion,  to  the  effect,  that  at  the  time  of  the  service,  one  A.  S. 
Bigelow,  of  the  county  of  Nevada,  was  its  managing  agent,  and  said 
Cahn  was  not  and  had  not  been  for  more  than  a  year  prior  thereto, 
the  agent,  cashier,  secretary,  or  other  officer  of  the  petitioner.     In 
regard  to  this  point,  it  is  sufficient  to  say,  that  the  petitioner  had, 
under  the  statute  of  April  1,  1872,  designated  Cahn  as  the  person 
upon  whom  process  might  be  served,  and  such  designation  had  not 
been  revoked  at  the  time  of  service.     This  designation  was  made 
after  the  amendment  of  1874:,  to  section  411,  code  of  civil  procedure, 
and  the  petitioner  could  not  be  heard  to  say,  in  the  suit  for  injunc- 
tion, that  Cahn  was  not  the  proper  person  as  designated  in  subdi- 
vision 2  of  said  section  411.     The  Act  of  April  1,  1872,  was  not  re- 
pealed by  the  codes;  the  codes  were  approved  March  12,  1872,  and, 
with  relation  to  laws  passed  at  that  session,  were  to  be  construed  as 
though  each  had  been  passed  on  the  first  day  of  the  session:    Pol. 
Code,  sec.  4,478.     That  being  the  case,  there  is  nothing  inconsistent 
in  the  two  acts.     By  section  411,  code  of  civil  procedure,  the  pro- 
cess is  to  be  served  on  some  one  of  certain  officers;  the  act  of  April 
1,  1872,  requires  the  corporation  to  designate  who  is  the  person. 
The  service  was  sufficient.    To  hold  otherwise  would  be  to  permit 
a  foreign  corporation  to  set  at  defiance  all  process. 

3.  The  writ  of  injunction  was  served  November  9,  1882,  by  the 
sheriff  of  the  city  and  county  of  San  Francisco,  by  leaving  with 
the  said  David  Cahn  a  copy  of  the  writ  and  showing  the  original 
and  explaining  its  contents,  and  delivering  to  him  a  copy  of  the 
complaint  and  verification*    The  service  was  sufficient. 
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L  An  alleged  Tiolation  of  the  injnnctioii  oconrred  on  the  twenty- 
Dinth  of  December,  1882.  The  defendant  haying,  in  its  motion  to 
set  aside  the  service  of  summons,  filed  affidavite  that  A.  S.  Bige- 
Jow  was  its  managing  agent  at  its  works,  the  court,  January  20, 
1883|  made  an  order  to  show  cause,  for  tiie  alleged  violation,  and 
directed  that  it  be  served  on  A.  8.  Bigelow,  managing  agent, 
or  on  David  Gahn,  the  person  designated  as  aforesaid.  On  the 
third  day  of  March  another  order  to  show  cause  was  made,  and 
was  served  on  Gahn.  Subsequently  still,  another  order  was  made, 
aod  directed  to  be  served  on  either  Bigelow  or  Oahu.  This  could 
not  be  served  on  Gahn,  as  the  person  attempting  to  make  service 
conld  not  find  him,  and  was  informed  that  he  Was  then  in  New 
York.  The  sheriff  of  Nevada  county  and  another  person  went  at 
different  times  to  the  works  of  the  defendant  and  to  its  office,  and 
to  the  residence  of  Bigelow,  for  the  purpose  of  serving  him,  and 
endeavored  to  find  him,  but  could  not;  and  the  court,  after  hear- 
ing the  affidavits  tending  to  show  that  Bigelow  was  concealing  him- 
self for  the  purpose  of  avoiding  service,  made  another  order  to 
show  cause,  and  directed  that*it  be  served  on  one  of  the  attorneys 
for  the  defendant.     Service  was  accordingly  made. 

It  is  objected  that  this  service  did  not  give  the  court  Jurisdic- 
tion to  proceed  against  the  defendant  as  for  a  contempt.  We  refer 
to  the  opinion  above  mentioned  as  being  peculiarly  applicable  to 
the  facts  appearing  in  this  case.  The  evident  intention  of  the  de- 
fendant and  its  management  was  to  avoid  the  service  of  process. 
We  are  not  disposed,  nor  are  we  at  liberty,  to  sanction  the  carry- 
ing of  such  intentions  into  effect. 

We  make  use  of  the  present  occasion  to  say,  that  questions  of 
state  policy  or  of  the  rights  of  communities  or  individuals,  are  not 
to  be  determined,  or  determination  avoided,  by  the  use  of  such 
m^g  as  appear  to  have  been  resorted  to  in  this  case. 

0.  The  judge  of  the  superior  court  of  Golusa  county  at  the  re- 
quest of  the  judge  of  the  superior  court  of  Yuba  county  held  the 
court  a  portion  of  time  during  which  the  proceedings  were  had. 
We  see  no  error  in  this.  The  constitution,  sec.  8,  art.  YI,  expressly 
ftnthorizes  a  judge  of  one  county  to  sit  at  the  request  of  a  judge  of 
mother  county. 
We  see  no  excess  of  jurisdiction. 
The  orders  are  affirmed. 

HcELee,  J.,  Boss,  J.,  MoEliNSTBY,  J.,  and  Shabpstein,  J.,  con- 
curred. 


No.  9,123. 

Eureka  Lake  and  Yuba  Ganal  Gompany  v.  Supebiob  Goubt  of 

Yuba  Gounty. 

lyt  Bank.    Filed  Januaa-y  It,  1886,  * 

/iSDEBs   AFFIRMED  ON  THS  AUTHORITY  of   Eureka  Lake  and  Yuba  Canal  Company  v. 
^pmorCoort,  ante. 
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Applioation  for  a  writ  of  certiorari.  The  faots  were  similar  to 
those  in  Eareka  Lake  and  Yuba  Canal  Company  v.  Superior  Court, 
ante. 

W.  G.  Belcher,  J.  K  Byrne,  S.  M.  Wilson  and  W.  T.  WaUace,  for 
the  petitioner. 

S.  M.  BliaSy  Stabler  dt  Byrne,  E.  A.  Davis  and  /.  8.  Belcher,  for 
the  respondent. 

The  Court.  On  the  authority  of  Eureka  Lake  and  Yuba  Canal 
Company  v.  the  Superior  Court  of  the  county  of  Yuba,  No.  9,122, 
ante,  opinion  this  day  filed,  the  orders  are  affirmed. 


No,  7,(»2. 

Henderson  v.  Grammar  et  al. 

In  BanJc,    Filed  Janvary  if,  1885. 

Certificates  of  Purchase  of  Swamp  Land— Mortoaob  of.— A  purchaBe  at  a  foreclo»- 
ure  sale,  and  a  sheriff's  deed  in  pura nance  thereof,  of  swamp  lands  held  by  the  mortt;a^or 
under  certificates  of  purchase,  passes  to  the  purchaser  all  the  rights  of  the  mortgaf^or  under 
his  contract  with  the  state.  If  a  subsequent  incumbrancer  of  such  lands,  after  an  unreconlet^ 
assignment  to  him  of  8uch  certificates  of  purchase,  acquire  the  state  title,  it  is  his  duty  to 
convey  the  same  to  the  purchaser  under  the  prior  mortgage  sale.  In  an  action  to  compel 
such  conveyance,  the  judgment  should  not  provide  for  a  conveyance  only  in  case  the  defend- 
ant did  not  pay  to  plaintiff  the  amount  of  his  lien. 

Appeal  from  a  jadgment  of  the  superior  coart  of  San  Joaquin 
county,  entered  in  favor  of  plaintiff.     The  opinion  states  the  facts. 

J.  H.  McKune  and  L.  8.  laylor,  for  the  appellants. 
Bye7*8  &  Elliott,  for  the  respondent. 

MoKiNSTRY,  J.  Jacob  and  William  Morse,  paid  one-fifth  of  the 
purchase  price  of  certain  swamp  lands,  receiving  three  certificates 
of  purchase  from  the  proper  officer,  and  then  conveyed  the  lands  to 
Nathaniel  McTucker.  The  latter  mortgaged  them  to  Jacob  Morse, 
by  whom  such  mortgage  and  the  note  it  was  given  to  secure  were 
transferred  to  plaintiff,  and  subsequently  mortgaged  the  same  lands 
to  John  McTucker.  Nathaniel  McTucker  assigned,  and  delivered 
two  of  the  certificates  of  purchase  to  John,  and,  after  the  latter's 
death,  assigned  and  delivered  the  third'  certificate  to  his  widow, 
now  Mary  Grammar,  defendant.  Afterwards  plaintiff  commenced 
an  action  to  foreclose  his  mortgage,  but  failed  to  make  the  heirs 
or  representatives  of  John  McTucker  parties,  although  the  mort- 
gage to  John  McTucker  had  previously  been  recorded.  The  assign- 
ments of  the  certificates  of  purchase  bad  not  been  recorded,  and  the 
court  found  plaintiff  had  no  notice  of  them,  when  he  commenced  his 
action  to  foreclose  his  mortgage.  In  that  action  a  decree,  in  the 
usual  form,  was  entered  May  18,  1871. 

On  the  thirteenth  September,  1871,  defendants  herein,  alleged 
heirs  of  John  McTucker,  paid  to  the  state  the  balance  of  the  pur* 


Sup.  Ct.  Cal.]        Hendebson  v.  Gbammab  et  al.  ,        183 

chase  money,  sarrendered  the  certificates  of  purchase  and  received 

patents  for  the  lands.  Under  the  foreclosnre  decree  the  sheriff 
sold  all  the  right,  title  and  interest  of  Nathaniel  McTacker  to  the 
plaintiff  herein,  and,  no  redemption  having  been  had,  executed  to 
said  purchaser  a  deed  of  the  lands,  bearing  date  October  1,  1872. 

On  the  former  appeal  the  supreme  court  said:  ''Nathaniel  Mc- 
Tncker  having  been  the  actual  bolder  of  the  certificate,  No.  744,  at 
the  time  of  the  foreclosure  of  plaintiff's  mortgage,  and  the  assign- 
ments of  the  other  certificates  from  Nathaniel  to  John  McTucker 
not  having  been  recorded,  the  foreclosure  of  plaintiff^s  mortgage 
and  the  sale  thereunder  had,  under  the  statute,  the  same  effect  upon 
the  title  as  though  the  heirs  of  John  McTucker  had  been  parties  to 
the  foreclosure  proceedings.  In  this  view  the  only  relief  which  the 
defendants  can  have  in  this  action,  if  any,  must  proceed  upon  their 
rights  as  junior  mortgagees  or  for  expenditures  in  perfecting  the 
title,  and  m  the  present  condition  of  the  answer,  such  relief  cannot 
behadf    63  Cal.,  652. 

The  record  now  here  discloses  the  same  facts  with  reference  to  the 
certificates  and  their  non-registration,  as  were  before  the  court  on 
the  former  appeal. 

Alter  the  cause  went  back  to  the  trial  court,  the  defendants 
amended  their  answers,  and  upon  the  new  allegations  and  proofs  in 
snpport  of  them,  appellants  now  claim  the  court  should  by  its  de- 
cree, have  provided  for  a  redemption  by  them,  as  janior  mortgagees. 

The  answers  were  demurred  to  by  plaintiff  on  the  ground  that  the 
{acts  therein  stated  did  not  constitute  a  defense. 

There  is  no  averment  in  the  answers  that  the  estate  of  John  Mc- . 
Tncker  has  ever  been  settled  or  distributed;  there  is  no  averment 
that  the  defendants,  or  any  of  them,  are  the  owners  or  holders  of  the 
notes  of  Nathaniel  McTucker,  to  secure  which  the  mortgage  to  John 
McTucker  was  made;  there  is  no  averment  that  John  McTucker,  by 
his  last  will  and  testament,  bequeathed  the  said  notes,  or  the  claim 
by  them  represented,  to  defendants,  or  any  of  them;  nor  is  there 
any  averment  that  John  McTucker  died  intestate.  The  answers  do 
not  show  that  defendants  had  succeeded  to  any  interest  in  the  notes 
or  mortgage,  or  that  they  had  the  right  to  redeem  the  land  from  the 
prior  mortgage. 

It  is  contended,  however,  by  appellants  that,  upon  equitable  prin- 
ciples, the  decree  should  not  have  commanded  a  conveyance  of  the 
l^  tide  acquired  from  the  state  (on payment  of  the  amount  by  them 
advanoed),  but  should  have  provided  for  such  conveyance  only  in 
case  the  defendants  did  not — ^within  a  reasonable  time  fixed  therein — 
pay  to  plaintiff  the  amount  of  his  lien.  But,  in  the  eye  of  a  court 
of  equity,  plaintiff  is  the  real  owner  of  the  state  title.  The  rights 
of  the  mortoagor  under  the  contract  with  the  state  passed  to  plaintiff 
by  his  puTcnase  at  the  foreclosure  sale  and  the  sheriff's  deed  in  pur- 
suance thereof.  By  his  purchase  and  deed  be  became  vested  with 
the  title  of  the  mortgagor  as  against  all  the  world  except  the  suc- 
ceasors  in  interest  of  J  ohn  McTuckeri  and»  as  against  them,  he  be- 
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came  vested  with  the  title  of  the  mortgagor,  subject  to  the  lien  of 
his  own  and  the  John  McTacker  mortgage :  Carpentier  v.  Brenham, 
40  Cal.,  221.  As  we  have  seen,  defendants  failed  tq  allege  they  had 
sacceeded  to  the  rights  of  John  MoTucker  as  mortgagee. 

It  cannot  be  said  the  mere  assignments  of  the  certificates  of  par- 
chase  created  liens  on  the  estate  of  Nathaniel  McTucker,  but  if 
they  did,  sach  liens  were  foreclosed  by  the  decree  in  the  mortgage 
suit,  because  the  assignments  were  not  recorded:  C.  C.  P.,  /26. 
Plaintiff  became  the  owner  of  the  title  of  which  sach  certificates 
were  evidence,  and  from  the  time  he  so  became  the  owner  it  was 
the  manifest  duty  of  defendants  to  assign  the  certificates  to  him. 
And  so,  when  they  acquired  the  state  title,  by  and  through  the 
certificates,  it  was  their  duty  to  convey  it  to  plaintiff.  The 
court  required,  as  a  condition  to  such  conveyance,  that  plaintiff 
should  pay  to  them  the  eighty  per  cent,  of  the  price  paid  to  the 
state,  which  they  had  advanced^  expenses,  etc.,  because,  if  the  cer- 
tificates had  been  in  his  possession,  he  would  have  been  obliged 
to  pay  the  eighty  per  cent,  to  secure  the  state  title.  But  it  was 
not  the  duty  of  the  court  to  permit  the  defendants  to  redeem 
plaintiff's  mortgage,  since  they  had  not  shown  that  they  had  the 
right  of  redemption. 

In  this  view,  it  is  unnecessary  to  inquire  whether  the  statute  of 
limitations  had  run  against  a  bill  to  redeem  by  the  owner  of  the 
second  mortgage. 

Judgment  afhrmed. 

Thobnton,  J.,  Shabpstbin,  J.,  MoBB^ON,  C.  J.,  and  Boss,  J., 
concurred. 

MoEIee,  J.,  concurring.  When  the  heirs  of  John  McTacker  filed 
their  cross-complaint  to  redeem  from  the  sale  under  the  senior 
mortgage,  by  which  the  title  of  the  mortgagor  to  the  mortgaged  prem- 
ises passed  to  the  plaintiff,  they  had  no  right  of  redemption,  be- 
cause the  time  of  the  statute  of  limitations  had  run  upon  all  the 
promissory  notes  whose  payment  had  been  secured  by  the  junior 
mortgage  to  John  McTucker;  and  as  the  rights  arising  out  ot  said 
notes  and  mortgage  were  not  kept  alive  by  anv  action  brought  by 
the  mortgagee  in  his  lifetime,  or  his  personal  representatives  or 
heirs,  after  his  death,  the  causes  of  action  upon  the  notes  and 
mortgage  were  barred,  the  mortgage  lien  was  extinguished:  Section 
2,911  C.  C;  Wells  v.  Harter,  66  Cal.,  343;  Jeffers  v.  Cook,  58 
Id.,  16;  and  the  right  to  foreclose  and  the  right  to  redeem  were 
also  barred:  Morris  v.  Goodman,  18 Cal.,  482;  Coster  v.  Brown, 
23  Id.,  142;  McCarthy  vs.  White,  21  Id.,  195;  Espiposa  vs.  Greg- 
ory, 40  Id.,  38;  Taylor  v.  MoLaine,  60  Id.,  651;  Arringston  v.  lis- 
com,  34  Id.,  365;  Cunningham  v.  Hawkins,  24  Id.,  403;  Siter  v. 
Jewett,  33  Id.,  92;  Grattan  v.  Wiggin,  23  Id.,  16.  Therefore  I 
concur  in  the  judgment. 
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SUPREME   COURT   OF  NEVADA. 
County  op  White  Pine  v.  Herbiok  et  al. 

FUed  January  6^  1886, 

StTBETIEB    ON    BoND    OF  CoUNTY  TREAaUREB— ACTION    AoAINST— PERFOHMANOB  OF  CON- 

nmo>'3  BT  Ck>inria9ioNEBS,  How  Alleged. — In  an  action  against  the  sureties  upon  the* 
official  bond  of  a  county  treasurer,  the  performance  of  the  duties  enjoined  upon  the  county 
eiJimnissionera  by  the  act  of  February  20,  1881,  may  be  alleged  in  the  manner  provided  for  in 
section  60  of  the  civil  practice  act  for  pleading  the  performance  of  conditions  precedent  in  a 
coDtract^  An  allegation,  **  that  the  county  commissioners  complied  with  all  the  requirements 
ud  conditions  imposed  upon  them  by  the  terms  of  the  bond  and  the  requirements  of  aU  acts 
3f  the  l^islature  pertaining  to  the  duty  of  county  commissioners  relating  to  county  ofBcers 
wd  to  their  official  lK>nds,    is  sufficient. 

Appeal  from  a  judgment  of  the  sixth  judicial  district  court,  White 
Pine  county,  entered  in  fayor  of  the  defendant.  The  opinion  states 
the  facts. 

E.  K.  Mitchell^  for  the  appellant. 
Baker  dt  Wines,  for  the  respondents. 

Belknap,  J.  This  action  was  brought  against  the  sureties  upon 
the  official  bond  of  George  P.  McConkey,  as  county  treasurer  of 
White  Pine  county,  to  recover  a  sum  of  money  for  which  he  was  in 
defanlt.  Defendants  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
And,  under  this  head,  assigned  the  failure  of  the  plaintiff  to  set  forth 
&  performance  of  the  duties  enjoined  upon  the  county  commissioners 
by  the  act  of  the  legislature,  approved  February  20,  1881,  entitled 
''an  act  for  the  relief  of  sureties  upon  official  bonds:"  Stats.  1881, 
p.  91. 

This  act  requires  the  boards  of  county  commissioners  to  keep  each 
official  bond  given  by  an  officer  of  their  couniy  with  at  least  two 
good  and  sufficient  sureties  for  its  whole  penal  sum;  to  require  a 
monthly  report  of  receipts  and  disbursements  from  each  financial 
officer  of  their  'county,  to  view  the  public  moneys  in  the  custody 
o{  the  county  treasurer  at  least  once  in  each  year,  and  to  make  com- 
plete annual  settlements  with  such  officer  in  the  month  of  Septem- 
^r  of  each  year.  If  the  county  commissioners  fail  in  the  penorm* 
^ce  of  any  of  these  duties,  the  law  releases  and  discharges  the 
sureties  upon  the  official  bond  of  the  officer  from  liability,  in  so  far 
^ttie  county  in  which  he  held  office  is  concerned. 

xo.  fr-i.  186 
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It  is  argaed  that  these  provisions  of  the  law  are  conditions  pre- 
cedent, and  that  the  complaint  must  show  that  thej  have  been  per- 
formed. The  complaint  does  not  specifically  aver  a  performance  of 
the  several  acts  required  to  be  performed  by  the  county  commis- 
sioners, but  alleges  *' that  the  county  commissioners  of  said  coanty 
of  White  Pine  complied  with  all  the  requirements  and  conditions 
imposed  upon  said  commissioners  by  the  terms  of  said  bond  and  tlie 
requirements  of  all  acts  of  the  legislature  of  the  state  of  Nevada 
pertaining  to  the  duty  of  county  commissioners  relating  to  county 
officers,  and  to  the  official  bonds  of  county  officers,"  *  *  and 
then  proceeds  to  state  certain  matters  for  the  purpose  of  excusing 
the  annual  September  settlement  not  questioned  upon  this  appeal. 

Section  60  of  the  civil  practice  act  furnishes  an  easy  mode  for 
pleading  the  performance  of  conditions  precedent  in  a  contract.  It 
provides :  ' '  In  pleading  the  performance  of  conditions  precedent  iu 
a  contract,  it  shall  not  be  necessary  to  state  the  facts  showing  such 
performance,  but  it  may  be  stated  generally  that  the  party  duly  per- 
formed all  the  conditions  on  his  part."  *  *  The  pleader  has 
not  employed  the  precise  language  of  section  sixty,  but  he  has  used 
language  equivalent  to  it,  and  a  substantive  compliance  with  the 
section  is  all  that  is  necessary. 

Bespondent  contends  that  this  case  is  not  within  the  provisions  of 
the  practice  act,  and  that  appellant  should  have  alleged  in  detail  a 
performance  of  the  various  duties  required  of  the  county  commis- 
sioners by  the  act  of  1881,  and  refers  to  decisions  as  supporting  this 
view.  In  the  cases  to  which  we  have  been  referred :  People  v.  Jack- 
son, 24  Cal.,  630;  Himmelman  v.  Danos,  35  Cal.,  441;  and  Dye  v. 
Dye,  11  Cal.,  163;  the  right  of  action  depended  upon  a  statute,  and 
it  was  essential  to  the  statement  of  a  cause  of  action,  that  the  facts 
bringing  the  case  within  the  statute  should  be  averred.  But  the 
present  action  is  brought  upon  a  contrct  between  the  defendants  and 
the  state.  The  contract  has  been  changed  by  the  state,  through  its 
legislature,  consenting  that,  in  so  far  as  counties  are  concerned,  no 
recovery  shall  be  had  upon  undertakings  of  the  nature  of  the  one 
sued  upon,  unless  certain  acts  be  performed  by  the  county  through 
its  county  commissioners.  These  new  conditions  are  ingrafted  upon 
the  undertaking,  and  if  they  are  conditions  precedent  they  are  well 
pleaded. 

It  is  not  necessary,  upon  this  appeal,  to  determine  whether  the 
provisions  of  the  law  of  1881  are  conditions  precedent,  or  whether 
the  statute  is  applicable  to  undertakings  made  before  its  passage. 
These  questions  were  made  by  demurrer  to  the  original  complaint, 
but  the  plaintiff,  instead  of  adhering  to  his  pleading,  amended  it  so 
as  to  obviate  them,  and  leave  them  out  of  the  case.  We  are  of 
opinion  that  the  amended  complaint  states  a  good  cause  of  action. 

Judgment  reversed  and  cause  remanded. 
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HOBNEB  V.  HaBVET. 
Filed  January  IS,  1S85, 

l5!v  Eesfkb  AND  Guest— ExTSTENOE  OF  Relation  a  Question  op  Law.— The  queation 
vbetber,  on  a  given  state  of  facts,  the  relation  of  inn-keeper  and  guest  exists  between  the 
keeper  ot  a  hotel  and  a  person  stopping  at  the  hotel,  is  one  of  law  to  be  decided  by  the 
cMirt. 

THiSAMS-<k>KpuGPTOB  ON  Tbain  Whbn  NOT  A  GuEST.— A  conductor  on  a  railroad  train, 
vbo  roits  a  room  in  a  hotel  at  the  terminus  of  his  route,  at  a  specified  rate  per  month, 
which  he  used  for  sleeping  and  other  purposes  when  there,  is  not  a  guest  of  the  hotel. 

Appeal  from  the  third  judicial  district  court  for  Grant  county. 
The  opinion  states  the  facts. 

Conway  (t  Po&ey,  for  the  appellant. 
Murat  Mastersofiy  for  the  appellee. 

AxTELL,  C.  J.  The  facts  in  this  case  are  substantially  as  follows : 
Harvey  was  a  hotel  keeper  at  Deming,  the  terminus  of  the  Atchison, 
Topeka  and  Santa  Fe  Bailroad.  Horner  was  employed  as  conduc- 
tor on  said  railroad,  and  Deming  was  at  one  end  of  his  route;  he 
and  some  other  conductors  rented  a  room  in  Harvey's  hotel  at  a 
specified  rate  per  month,  and  when  at  Deming,  used  this  room  both 
as  a  sleeping  room,  and  as  a  place  where  they  could  make  up 
their  accounts,  and  also  as  a  place  where  they  could  receive  their 
friends  and  for  social  amusements.  When  the  train  was  in  and  his 
duties  for  the  trip  were  over,  he  came  to  this  room  at  his  pleasure; 
the  key  was  always  left  in  the  door.  He  did  not  register  at  the 
office  of  the  hotel,  nor  did  he  inform  any  one  of  his  arrival.  He 
took  his  meals  wherever  he  pleased,  sometimes  at  the  hojbel  restaur- 
ant where  he  had  specified  rates,  and  sometimes  in  the  town.  This 
nethod  of  living  at  this  hotel  had  continued  for  about  four  months, 
vhen  he  came  one  morning,  bringing  with  him  a  satchel  contaiqing 
over  seven  hundred  dollars  in  gold  coin.  He  went  directly  to  his 
Toom.  He  was  asked:  "How  did  you  get  in?"  "I  went  to  the 
door,  rapped  on  it,  and  waked  up  the  conductor  who  was  sleeping 
in  there.  There  was  always  a  conductor  there  in  the  absence  of 
others,  after  he  made  his  run  he  would  use  the  room,  and  when  the 
next  conductor  came  down,  he  would  occupy  the  room  in  his  place." 
He  took  his  satchel  with  the  coin  in  it  into  this  room,  and  that 
night  his  satchel  was  opened  and  the  coin  stolen.  No  one  connected 
with  the  hotel  was  informed  by  him  tliat  he  had  this  money  till  after 
it  was  lost. 

There  was  evidence  and  argument  as  to  gross  carelessness  upon 
the  part  of  plaintiff,  but  in  the  view  we  take  of  this  case,  it  is  not 
necessary  to  refer  to  this.  The  primary  question  in  the  case  is, 
▼as  the  relation  between  the  parties  that  of  inn-keeper  and  guest  ? 
If  we  decide  this  question  in  the  negative,  it  will  not  be  necessary 
tor  us  to  go  farther. 

The  answer  to  this  question,  after  certain  facts  found  and  admit- 
ted, is  a  question  of  law  to  be  decided  by  the  court. 


188  West  Coast  Beporteb.  [Sup.  Ct.  N.  M. 

The  liability  of    inn-keepers  is  strict,  and  justly  so;  but  it  is 
a  liability  limited  to  their  relation  to  travelers  or  wayfaring  men. 
The  law  of  civilized  countries  benignantly  protects  men  away  from 
home,  and  from  those  resources  with  which  the  denizen  or  citizen 
can  guard  himself  from  wrong,  and  protect  his  property  from  loss 
or  injury.     When  the  traveler  comes  to  an  inn  and  is  accepted,  he 
instantly  becomes  a  guest.     The  inn-keeper  when  he  accepts  him 
and  his  goods  becomes  his  insarer,  and  the  inn-keeper  must  answer 
in  damages  for  the  loss  or  injury  of  all  goods,  money  and  bs^age 
of  hie  guest,  brought  within  his  inn  and  delivered  into  his  charge 
and  custody,  according  to  the  usage  of  ti*avelers  and  inn-keepers; 
but  he  must  be  a  guest,  and  before  he  can  be  a  guest,  he  must  be  a 
traveler.     When  he  ceases  to  be  a  traveler,  or  a  transient,  or  wayfar- 
ing man  and  takes  up  a  permanent  abode  even  in  an  inn,  he  ceases 
to  be  an  object  of  the  law's  especial  solicitude,  and  he  is  no  longer  a 
guest,  but  a  boarder,  no  longer  a  traveler  but  a  citizen. 

In  considering  the  liabilities  of  inn-keepers  in  this  connection, 
the  words  traveler  and  guest  are  always  used  correlatively.  At 
common  law,  the  inn-keeper  was  compelled  to  furnish  lodging  and 
entertainment  for  travelers  and  passengers,  and  he  was  bound  to 

Erotect  the  property  they  brought  with  them  when  delivered  into 
is  care,  and  was  liable  if  it  was  lost  or  injured.     The   length  of 
time  a  man  is  at  an  inn   makes  no  difference,  so  he  retains  his 
character  as  a  traveler.     Officers  of  the  army  and  navy,  and  sailors 
and  soldiers,  are  to  be  considered  prima  facie  travelers  and  wayfar- 
ers, and  it  was  upon  this  distinction  that  the  cose  of  Hancock  v. 
Band,  94  N.  Y.,  1,  was  decided.     Bat  are  the  employees  of  rail- 
roads engaged  in  running  trains  to  be  so  considered  ?  An  engineer  or 
conductor,  who  follows  his  employment  and  runs  his  regular  trips, 
stopping  over  at  each  end  of  his  route,  either  at  his  own  house  or 
at  a  notel,  is  neither  a  traveler,  a  wayfaring  man,  nor  a  transient 
person.     He  is  a  citizen  of  the  communitv  at  both  ends  of  his  route. 
The  fact  that  he  works  upon  a  train  whic&  runs  thirty  miles  an  hoar 
does  not  make  him  a  traveler,  any  more  than  if  he  worked  in  the 
company's  shops.     If  he  goes  to  a  hotel  and  rents  a  room  by  the 
month,  he  is  no  more  a  guest  in  the  legal  sense  which  fixes  tlie  lia- 
bilities of  inn-keepers,  than  if  he  was  a  mechanic  in  the  shops  or  a 
permanent  citizen  of  the  place.    If  Horner  was  not  a  traveler,   be 
could  not  be  a  guest,  and  if  he  Fas  not  a  guest,  he  could  not  maintain 
this  action.     On  the  evidence  in  this  case,  there  was  nothing  for  a 
jury  to  consider.     It  is  a  conclusion  of  law  from  the  facts  disclosed 
by  his  own  evidence,  that  Horner  was  not  a  guest,  and  the  court 
should  have  directed  a  verdict  for  defendant. 

The  judgment  of  this  court  is  that  the  judgment  of  the  district 
court  be  reversed,  and  the  action  dismissed.     And  that  defendant 
recover  his  costs,  both  in  the  district  and  supreme  courts,  to  be  taxed, 
and  that  he  have  execution  for  the  same. 
Wilson,  A.  J.,  concurred. 
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Yaldez  t;.  Abohuleta. 

Filed  January  13^  1886, 

.  Failube  to  Join  Issue  Cannot  be  Objoted  to  After  Yebdict.— After  a  verdict  for  the 
defendant,  the  failure  to  file  a  plea  or  join  issue  in  the  court  below,  cannot  be  objected  to  in 
the  rapreme  court.  This  is  especially  so  where  the  record  affirmatively  recites  that  issue  was 
JMDed  before  the  jury  was  sworn  to  try  the  case,  as  the  record  imports  absolute  verity. 

Ebbob  to  the  first  judicial  district  court  of  Bio  Arriba  county. 
The  opinion  states  the  facts. 

Cicrfron  (t  Thornton,  for  the  plaintiff  in  error. 
John  H,  Knad)€l,  for  the  defendant  in  error. 

Wilson,  A.  J.  This  was  a  suit  in  replevin  for  a  horse.  When 
the  case  came  on  for  trial  in  the  court  below,  the  parties  appeared 
in  person  and  undertook  the  management  of  the  trial,  each  for  him- 
self, without  the  aid  of  counsel. 

Whatever  these  parties  knew  or  did  not  know  of  the  technical 
state  of  the  pleadings,  the  law  presumes  them  to  have  full  knowl- 
edge of  the  situation  of  their  case. 

The  trial  resulted  in  a  verdict  for  the  defendant,  upon  which  ver- 
dict the  court  entered  a  judgment. 

The  plaintiff  obtained  a  writ  of  error,  and  assigned  as  error  as 
follows:  ''Now  comes  the  said  plaintiff,  and  says  that  there  is 
manifest  error  in  the  record  and  proceedings  of  this  cause,  in  this, 
that  said  cause  was  tried  in  the  court  below  without  any  plea  having 
been  filed  or  issue  joined,  as  required  bv  law." 

The  counsel  for  plaintiff  has  cited  a  large  number  of  authorities 
demonstrating  the  necessity  of  technical  pleading,  and  that  a  cause 
cannot  be  properly  tried  before  a  jury  until  after  issue  joined.  The 
court  recognize  to  the  fullest  extent  these  authorities,  and  will,  and 
always  have,  enforced  compliance  to  their  most  technical  require- 
ments, provided  their  enforcement  be  asked  at  the  proper  time. 

The  complaint  is  that  the  cause  was  tried  before  issue  was  joined. 
It  is  proper  to  remark  that  it  is  not  complained  t£at  injustice  re- 
soltea  as  a  consequence  of  the  mis-tried. 

A  ease  similar  in  principle  is  reported  in  60  Ind.,  530,  Cassada  et 
oi.  V.  Holdridge.  In  that  case  the  defendant  pleaded  specially 
such  a  plea  as  would  entitle  him  to  a  judgment  in  his  (the  defend- 
l^t's)  favor,  and  the  record  standing  thus,  the  case  was  tried  and 
judgment  was  rendered  for  the  plaintiff.  The  defendant  appealed, 
and  assigned  as  error  that  his  plea  had  not  been  answered.  The 
anpreme  court  of  Indiana  refused  to  sustain  the  error  assigned,  and 
say:  *' That  going  to  trial  without  answer,  it  will  be  deemed  to 
hare  been  controverted  as  if  a  denial  had  been  filed."  And  cites  a 
large  number  of  authorities  as  sustaining  this  rule.  In  another 
case,  in  the  same  state,  it  was  held  that  by  going  to  trial,  the  de- 
fendiant  waived  the  reply,  and  thereby  consented  to  treat  the  answer 
aa  though  denied. 

A  similar  case  is  reported  in  11  Ohio,  692,  Hallans  v.  Jack.  On 
an  appeal  from  a  justice  of  the  peace,  the  parties  went  to  trial 
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before  a  jnry  without  any  pleadings;  the  supreme  court  refused  to 
disturb  the  verdict  and  sustained  the  judgment. 

In  Pennsylvania,  in  a  case  heard  and  determined  in  the  supreme 
court,  the  error  assigned  was  that  the  defendant  was  forced  to  triiil 
when  the  case  was  not  at  issue. 

The  court  say:  ''The  exception  is  without  foundation;  for  it 
does  not  appear  that  the  defendant  objected  to  going  to  trial  with- 
out a  formal  joiner  of  issue;  as  he  took  the  cnance  of  a  verdict 
then,  he  shall  not  object  now:**    4  Pa.  B.,  139. 

In  another  case  in  Pennsylvania,  decided  as  early  as  1827 — the 
the  case  had  been  tried  in  the  court  below  without  issue  having 
been  joined— the  error  assigned  was  that  there  had  been  no  repli- 
cation  filed  before  the  trial  in  the  court  below. 

The  supreme  court,  in  dismissing  the  case,  say:  ''We  will  not 
permit  an  exception  like  this  to  be  argued;  we  have  repeatedly  de- 
clared that  we  will  not  listen  to  objections  such  as  this;  even  thoafi;h 
there  should  have  been  no  issue  at  all,  it  would  be  a  scandal  to  the 
administration  of  justice  if  we  were  longer  to  hear  objections  after 
a  trial  on  the  merits:"    16  S.  A:  R.,  349. 

At  the  time  these  decisions  were '  rendered  in  Pennsylvania,  the 
same  system  of  pleading  existed  there  as  is  practiced  in  this  terri- 
tory now. 

The  record  itself  contradicts  the  assignment  of  error,  viz:  **Now 
come  the  said  parties,  plaintiff  and  defendant,  in  their  own  proper 
persons,  and  issue  being  joined  between  them,"  etc.  The  record, 
therefore,  on  its  face  affirmatively  shows  that  issue  was  joined  by 
the  parties  before  the  jury  were  sworn  to  try  the  case.  A  record 
imports  as  absolute  verity  now  as  it  did  in  the  days  of  Blackstone. 

In  the  light  of  authorities  cited  and  under  the  state  of  the  record, 
it  is  evident  that  the  error  complained  of  cannot  be  sustained. 

The  judgment  of  the  court  below  is  affirmed. 

AxTELL,  C.  J« ,  concurred. 


SUPREME  COURT  OF  OREGON. 
State  ex  eel.  McOobmick  v.  Winton. 

Filed  January  6^  1885. 

DiSBARMBKT  OF  Attornet— JoRiSDiCTioN  OF  SuPREMB  CouBT  OvER.— The  Bupreme  ooort 
has  inherent  power,  without  the  aid  of  statutory  enactment,  to  disbar  an  attorney  for  profes- 
siontJ  misconduct.  The  exercise  of  this  power  may  be  regulated  by  statute,  but  the  statute 
does  not  create  it. 

The  Same— Misconduct  Involvino  Indictable  Offense. — Thesupreme  court  has  jurisdic- 
tion, under  section  1,015  et  teq.  of  the  civil  code,  to  disbar  an  attorney  for  an  indictable  offense 
committed  in  the  course  of  his  professional  employment,  althoufj^h  no  previous  ooaviotioD  has 
been  had  before  a  jury,  and  the  offense  chart^ed  is  denied  by  the  accused.  Such  power  should 
only  be  exercbed  in  a  proper  case,  after  a  patient  and  careful  examination  of  all  the  facts, 
and  upon  the  clearest  legal  proof,  satisfying  the  court  that  the  attorney's  professional  unwor- 
thinees  is  such  that  protection  to  the  court,  to  the  public  and  to  the  profession,  absolutely  re- 
quire his  disbarment. 
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Pbooeedings  for  the  disbarment  of  an  attorney.  The  opinion 
states  the  factd. 

George  H.  Durham^  for  the  relator. 

Raldgh  Stott  and  (7.  B.  Bellinger^  for  the  defendant. 

liOBD,  J.  This  is  an  information  on  the  relation  of  Hngh  Mc* 
Cormiek,  filed  in  this  conrt  against  F.  D.  Winton,  asking  for  an 
order  to  show  cause  why  he  should  not  be  removed  from  his  office 
as  an  attorney  of  this  state.  The  facts  alleged  are  in  substance  of 
this  character :  In  the  year  1883,  at  a  regular  term  of  the  circuit 
court  for  Clatsop  county,  the  complainant,  James  Franklin,  Wm. 
Bannister,  James  McCarty,  James  DriscoU  and  Wm.  Loyd,  were 
indicted  by  the  grand  jury  of  said  county,  for  the  crime  of  kidnap- 
ping. As  their  attorney,  the  defendants,  so  indicted,  employed  the 
said  Winton  to  defend  them,  and  paid  him  the  full  amount  he  de- 
manded as  his  fee  to  make  such  defense.  Of  the  defendants  indicted 
upon  said  charge,  James  Franklin  was  first  put  on  trial,  but  the  jury, 
failing  to  agree,  were  discharged  by  the  court.  Upon  this  result,  it 
is  alleged  that  the  said  Winton,  'Hhen  well  knowing  that  the  said 
Franklin  could  not  be  again  tried  during  that  term  of  the  court,  but 
desiring  to  take  advantage  of  his  client  and  extort  money  from  him 
and  his  friends,  went  in  person  to  Mrs.  B.  Grant,  in  whose  employ- 
ment the  said  Franklin  then  was,  and  told  her  that  if  Franklin  was 
tried  again  during  that  term  he  would  surely  be  convicted,  but  that 
if  she  would  ^ive  him  three  hundred  dollars,  he  would  see  that  the 
case  was  continued  until  the  next  term  of  said  court;  that  he  could 
influence  the  prosecuting  attorney  to  continue  the  case." 

The  indictment  against  the  other  defendants,  including  the 
complainant,  was  not  tried  during  the  January  term,  but  was  con- 
tinned  until  the  August  term  of  said  court,  1883.  The  infor- 
mation then  proceeds  as  follows:  "That  immediately  thereafter, 
^d  prior  to  the  transactions  hereinafter  stated,  the  said  Win- 
ton became  possessed  of  information  which  satisfied  him  that  the 
prosecuting-  attorney  did  not  intend  to  prosecute  the  case  against 
the  said  McCormick,  and  intended  to  dismiss  the  same,  and  in  the 
month  of ,  1883,  the  said  Winton  represented  to  the  said  Mc- 
Cormick and  to  one  Mrs.  Louise  Collins,  with  whom  he  was  engaged  in 
business,  that  if  they  would  pay  him  sufficient  money,  he  could  and 
would  corrupt  the  prosecuting  attorney  and  the  prosecuting  witness 
and  cause  said  action  to  be  dismissed,  and  that  said  McCormick's 
only  safety  was  in  getting  such  action  dismissed.  That  he  could 
corrupt  the  said  witnesses  and  officer,  and  secure  the  dismissal  of 
said  action.  And  the  said  Winton  thereby  induced  the  said  McCor- 
mick and  Mrs.  Collins  to  pay  to  him  the  sum  of  nine  hundred  dollars 
for  said  purpose,  although  he  well  knew  said  action  would  be  dis- 
Qiissed  in  any  event,  and  knew  that  his  said  clients  were  ignorant  of 
such  facty  and  that  be  only  made  such  representations  for  the  pur- 
pose of  extorting  money  from  said  McCormick  and  Mrs.  Collins," 
etc.    By  reason  of  the  premises,  it  is  further  alleged  that  the  said 
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Winton  has  been  gnilty  of  willful  deceit  and  miscondact  in  his  pro- 
fession, and  of  violating  the  confidence  reposed  in  him  by  his 
clients. 

An  order  having  been  granted  to  show  canse,  the  said  Winton 
appeared  and  answered.     By  consent,  the  case  was  referred  to  a 
referee  to  take  the  testimony,  and  report  the  same  to  the  court.    At 
the  time  appointed  for  the  hearing,  the  evidence  and  report  of  the 
referee  having  been  submitted,  it  was  suggested  by  counsel  for  the 
defendant,  that  they  desired  to  interpose  an  objection  to  the  power 
or  jurisdiction  of  the  court  to  make  tne  order  upon  the  facts  alleged 
before  proceeding  to  read  the  evidence  and  a  trial  upon  the  merits. 
Leave  to  raise  the  objection  as  if  the  same  had  been  regularly  taken 
by  demurrer,  was  conceded  to  be  the  legal  right  of  the  defendant, 
and  granted.     This  objection  is,  that  when  a  crime  is  charged 
against  an  attorney  for  which  he  may  be  indicted,  the  court  will  not 
entertain  jurisdiction  in  such  case,  until  he  has  been  regularly  con- 
victed by  a  jury  in  a  criminal  proceeding,  or,  conceding  the  right  of 
the  court  to  make  the  order  to  show  cause,  it  will  refuse  to  proceed, 
at  least  when  such  charge  is  denied  and  not  confessed  by  him.     We 
are,  therefore,  to  consider  whether  such  a  case  has  been  presented 
by  the  facts  alleged  and  denied,  as  will  authorize  the  court  to  act,  to 
exercise  its  summary  power  of  suspension  or  disbarment.     Oar 
code  provides  that  an  attorney  may  be  removed  or  suspended  by  the 
supreme  court  for  either  of  the  following  causes,  arising  after  his 
admission  to  practice:    (1)  Upon  his  being  convicted  of  any  felony 
or  misdemeanor,  involving  moral  turpitude,  in  either  of  which  cases 
the  record  of  his  conviction  is  conclusive  evidence;  (2)  For  willful 
disobedience  or  violation  of  the  order  of  a  court  requiring  him  to 
do  or  forbear  an  act  connected  with  or  in  the  cause  of  his  profes- 
sion;   (3)  For  being  guilty  of  any  willful  deceit,  or  misconduct  in 
his  profession;    (4)  For  a  willful  violation  of  section  1,006,  which, 
among  other  things,  impose  upon  an  attorney  the  duty  to  employ 
for  the  purpose  of  maintaining  the  causes  confided  to  him,  such 
means  only  as  are  consistent  with  truth,  and  to  maintain  inviolate 
the  confidence  of  his  clients:    Code,  sec.  1,016.     The  proceeding 
here  is  upon  the  information  of  another,  other  than  the  court,  or 
any  of  tKe  judges  thereof,  and  is  verified  by  the  oath  of  the  party 
making  the  Accusation;  and  in  such  case,  unless  it  appears  that  the 
accused  should   be  required  to  appear  and  answer  the  same,  the 
accusation  shall  be  dismissed  at  once:  Sections  1,016,  1,017,  1,018. 
At  the  time  appointed  in  the  order,  the  accused  must  appear  and 
answer  the  accusation,  unless  for  sufficient  cause   the  court  assign 
another  day  for  that  purpose;  and  if  he  do  not  appear,  the.  court 
may  proceed  and  determine  the  accusation   in  his  absence :    Sec. 
1,019.     He  may  demur  to  the  accusation  for  insufficiency,  or  con- 
trovert it  by  answer.     The  demurrer  and  answer  are  required  to  be 
in  writing,  and  the  latter  is  to  be  verified  by  the  oath  of  the  accused 
in  the  same  manner  as  a  pleading  in  an  action  at  law:    Sec.  1,020. 
If  the  demurrer  for  insufficiency  be  not  sustained,  the  accused  shall 
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answer  forthwith.  If  he  plead  guilty,  or  refuse  to  answer  the  acon- 
sation,  the  court  shall  proceed  to  jadgment  of  rexnoval  or  suspen- 
sion. If  he  controvert  the  matters  charged,  the  court  shall  then,  or 
at  such  time  as  it  may  appoint,  proceed  to  try  the  accusation,  and 
giye  a  judgment  of  removal,  suspension  or  acquittal,  according  to 
the  law  and  the  right  of  the  case:  Sec.  1,021. 

At  common  law,  attorneys  were,  as  now  under  the  statute,  officers 
of  the  court;  and  as  such  they  were  liable  to  be  punished  in  a  sum- 
mary way,  either  by  attachment,  or  having  their  names  struck  out 
of  the  roll  of  attorneys,  for  any  ill-practice,  attended  with  fraud  and 
corruption  and  committed  against  the  obvious  rules  of  justice  and 
common  honesty:  Bacon's  Abridg.  '^  Attys,"  II.  This  is  an  inher- 
ent power  residing  in  the  court,  without  the  aid  of  statutory  enact- 
ment. The  exercise  of  the  power  may  be,  as  it  often  is,  regulated 
by  statute,  but  the  statute  does  not  create  it.  Its  existence  is  nec- 
essary and  incidental  to  the  court  for  its  own  protection;  to  secure 
the  proper  administration  of  justice;  to  maintain  the  prestige  of  the 
profession  for  integrity;  to  conserve  the  public  good,  and  to  protect 
clients  from  malpractice,  attended  with  fraud  and  corruption :  Ex 
paree  Smith,  28  Ind.,  47;  Penobscot  Bar  v.  Eemble,  64  Me.,  140; 
Retcher  v.  Daingerfield,  20  Gal.,  427;  In  re  Wooley,  11  Bush,  Ky., 
95.  It  is,  therefore,  laid  down  by  the  text  writers  upon  this  sub- 
ject, as  deducible  from  the  practice  and  decisions  of  the  courts  in 
such  cases,  that  a  court  has  the  inherent  right  to  exercise  this  sum- 
mary jurisdiction  over  its  attorneys  as  officers  of  the  court,  to  re- 
quire and  compeU  them  to  deal  justly  and  honestly  with  their  clients, 
and  to  punish  them  by  fine  and  imprisonment  for  contempts  or  mis- 
conduct in  their  office,  and,  in  cases  where  the  malpractice  or  mis- 
conduct in  their  professional  capacity  showed  them  to  be  unfit 
?er8ons  to  practice  the  law,  to  strike  their  names  from  the  roll: 
idd's  Practice,  89,  ed.  9;  Archbald's  Practice,  148,  Chitty's  ed.  The 
qaestion  which  has  presented  the  most  difficulty;  and  out  of  which 
there  has  grown  some  difference  of  opinion,  is  where  the  facts  charged 
against  the  attorney  are  indictable^  but  are  in  no  wise  connected 
with  his  professional  employment — acts  done  in  his  private,  but 
not  in  his  professional  capacity.  In  such  cases,  it  has  been  held 
by  some  courts  that  where  the  misconduct  alleged,  though  done  in 
his  private  capacity  merely,  and  not  in  his  official  capacity,  is  of 
such  gross  character  as  to  gravely  affect  his  standing  as  an  attorney, 
that  they  will  exercise  the  power  of  removal  or  disbarment.  This 
seems  to  be  an  exception  to  the  general  rule  as  held  by  other  courts, 
which  confines  the  exercise  of  such  summary  jurisdiction  over  an 
attorney  to  cases  where  the  misconduct  was  committed  in  his  pro- 
fessional character,  or  was  in  some  way,  or  in  some  matter  so  con- 
nected with  his  professional  character,  as  to  be  the  direct  result  of 
it.  Courts  adhering  to  this  rule,  when  the  misconduct  alleged 
constitutes  an  indictable  ofi'ense,  not  growing  out  of,  or  in  any  way 
connected  with  his  professional  employment,  or  duties,  refuse  to 
proceed  in  this  summary  manner,  but  leave  the  party  injured  to 
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obfcain  relief  by  a  prosecation  in  the  proper  coart,  or  the  matter  to 
be  prosecuted  by  a  public  officer  upon  whom  the  law  devolves  the 
dnty  of  prosecuting  criminal  offenses.  But  there  is,  no  doubt, 
much  authority  for  extending  the  rule  to  misconduct  for  acts  which 
are  indictable,  and  committed  outside  of  the  professional  relation, 
when  the  misconduct  alleged  against  the  attorney  is  so  gross  as  to 
seriously  impugn  his  standing  and  integrity.  In  Ex  parte  Wall, 
107  n.  S.,  266,  this  whole  subject  is  ably  and  exhaustively  reviewed 
by  Mr.  Justice  Bradley,  and  all  the  authorities  bearing  upon  it, 
both  English  and  American,  critically  reviewed  and  examined.  The 
crime  charged  in  that  case  was  committed  by  the  attorney  in  his 
private  capacity  as  an  individual,  but  it  was  perpetrated  under  such 
circumstances  of  outrage  and  open  defiance  of  the  laws,  and  in  such 
utter  disregard  of  the  duties^  which  the  law  imposed  upon  him  as 
an  officer  of  the  court,  sworn  to  uphold  the  laws,  and  to  assist  in 
their  proper  ministration,  that  it  was  considered  by  the  court  to 
belong  to  that  class  of  cases  in  which  the  court  was  authorized  to 
exerciHc  its  summary  powers,  when  the  offense  charged,  though  in- 
dictable and  not  done  in  a  professional  capacify,  gravely  affected 
the  character  of  the  attorney,  and  showed  him  unfit  to  be  entrusted 
with  its  high  duties.  The  contention  of  the  defendant  was,  tliat 
when  a  crime  is  charged  against  an  attorney  for  which  he  may  be 
indicted,  and  the  truth  of  the  charge  is  denied  or  not  confessed  by 
him,  it  cannot  be  made  the  ground  of  an  application  to  strike  his 
name  from  the  roll  until  he  has  been  regularly  convicted  by  a  jury 
in  a  criminal  proceeding,  when  the  act  charged  was  not  committed 
in  hia  professional  character.  As  a  result  of  an  examination  of  all 
the  English  authorities,  Mr.  Justice  Bradley  deduced  this  rule  from 
them  : 

''That  an  attorney  will  be  struck  off  the  roll  if  convicted  of  a 
felony,  or  if  convicted  of  a  misdemeanor  involving  want  of  integ- 
rity, even  though  the  judgment  be  arrested  or  reversed  for  error; 
and  also  (without  previous  conviction)  if  he  is  guilty  of  gross  mis- 
conduct in  his  profession,  or  of  acts  which,  though  not  done  in  his 
professional  capacity,  gravely  affect  his  character  as  an  attorney; 
out,  in  the  latter  case,  if  the  acts  charged  are  indictable,  and  are 
fairly  denied,  the  court  will  not  proceed  against  him  until  he  is  con- 
victed by  a  jnry;  and  will  in  no  case  coihpel  him  to  answer,  under 
oath,  to  a  charge  for  which  he  may  be  indicted." 

This  rule,  it  is  asserted,  has  been  in  the  main  adopted  by  the 
courts  in  this  country,  though  special  proceedings  are  provided  by 
statute  in  some  of  the  states.  The  learned  judge  then  proceeds 
to  review  and  cite  the  authorities  in  this  country,  pro  and  con,  and 
deduces  this  result : 

**  That  whilst  it  may  be  the  general  rule  that  a  previous  convic- 
tion should  be  had  before  striking  an  attorney  off  the  roll  for  an  in- 
dictable offense  committed  by  him  when  not  acting  in  his  character 
of  attorney,  yet  that  rule  is  not  an  inflexible  one.  Cases  may  occur 
in  which  such  a  requirement  would  result  in  allowing  persons  to 
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practice  aa  attorneys  who  ought,  on  every  ground  of  propriety  and 
respect  for  the  administration  of  the  law,  to  be  excluded  from  such 
prtictice." 

Bat,  in  cases  of  this  character,  it  is  admitted  that  the  power 
ought  not  to  be  exercised  without  great  caution,  and  never  except 
in  clear  cases  of  misconduct  which  affect  the  standing  and  character 
of  the  party  as  an  attorney. 

The  case  before  us  is  not  one  committed  outside  of  the  profes- 
sional relation  and  in  the  private  capacity  of  the  defendant;  and, 
therefore,  does  not  require  of  us  any  decision  or  expression  of 
opition  upon  that  aspect  of  the  question.  Our  reference  to  this 
pnase  of  tne  subject  has  been  for  the  purpose  of  showing  the  ex- 
tent to  which  the  authorities  have  gone  m  the  exercise  of  this  sum- 
mary jurisdiction,  and  the  ground  upop  which  they  have  founded 
it,  80  as  to  make  more  clear  and  evident  the  duty  and  authority  of 
the  court  to  act  in  the  matter  which  we  are  required  to  decide.  It 
is  not  denied  that  the  matter  with  which  the  defendant  is  charged, 
though  an  indictable  offense,  was  committed  in  his  professional 
emplojnnent.  Taking  the  facts  alleged  as  true,  it  was  in  fact  in  his 
capacity  as  an  attorney  and  employment  as  such  that  he  was  en- 
abled to  effect  the  result  of  which  the  relator  complains.  For  the 
purposes  of  this  inquiry,  all  this  is  admitted.  - 

Bat  it  is  contended  that  the  matter  charged,  although  done  in  his 
professional  character,  constitutes  an  indictable  offense,  and  cannot 
be  tried  in  this  summary  way,  or  at  least  the  court  will  refuse  to 

froceed  in  such  cases  when  the  charge  is  denied  and  not  confessed, 
^pon  the  first  part  of  this  proposition  the  contention  is  that  the 
aatborities  are  uniform  in  holding  that  the  court  will  in  no  case 
compel  a  defendant  to  answer  under  oath  to  a  charge  for  which  he 
may  be  indicted,  whether  committed  in  his  professional  or  private 
character,  but  that  under  the  provisions  of  the  code  referred  to,  the 
defendant  is  required  to  make  a  sworn  answer,  or  in  the  event  of  a 
refusal,  the  court  maj  proceed  to  judgment  of  suspension  or  remo- 
val— a  result  which,  it  is  claimed,  is  inconsistent  with  the  theory  of 
jurisdiction  in  such  cases — without  previous  conviction  or  confes- 
sion, and  which  shows  that  the  purpose  of  the  proceeding,  as  map- 
ped out  by  the  case,  was  to  confine  the  inquiry  or  jurisdiction  of  the 
court  to  such  cases  of  misconduct  as  do  not  constitute  indictable 
offenses.  It  is  a  fundamental  principle  of  law,  en^afted  m  the 
eonstitntion  of  the  United  States,  and  in  the  constitutions  of  the 
different  states  of  the  Union,  that  no  man  shall  be  required  to  crimi- 
nate himself,  or  to  be  held  to  answer  for  a  crime  unless  upon  a  pre- 
sentment or  indictment  by  a  grand  jury,  and  that  the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  by  an  impartial 
jury.  A  court  cannot  compel  a  defendant  by  his  answer  or  other- 
vise  to  criminate  himself.  A  proceeding  by  statute  requiring  an 
answer  to  be  sworn  to  which  would  produce  this  result  would  be 
plainly  anconstitational  and  void,  unless  the  court  was  invested  with 
some  authority  to  dispense  with  this  requirement.    The  answer  re- 
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S aired  to  be  verified  by  the  oath  of  the  aocased  in  a  proceeding  of 
iis  character  is  the  same  as  a  pleading  in  an  action  at  law.  It  is 
governed  by  the  same  rales  and  principles,  and  is  subject  to  the 
same  limitations.  When,  in  the  judgment  of  the  court,  an  answer 
to  an  allegation  in  any  pleading  might  subject  the  party  answering 
to  a  prosecution  for  a  felony,  the  verification  to  said  answer  maybe 
omitted:  Code,  sec.  80. 

But  without  this,  in  view  of  the  constitutional  inhibition,  the 
court  would  be  authorized,  in  such  cases,  to  dispense  with  such  re- 
quirement.    All  this  becomes  more  evident,  when  the  nature  of  the 
i'nrisdiction  and  the  object  of  its  existence  is  imderstood  and  applied, 
^ut,  waiving  this,  it  is,  however,  strenuously  insisted  that  the  court  will 
refuse  to  proceed  to  try  the  matter  when  the  malpractice  alleged  in- 
volves an  indictable  offense,  and  is  denied  and  not  confessed,  upon  the 
ground  that  the  only  proper  evidence  which  the  court  can  receive  of 
the  commission  of  such  offense,  is  a  record  of  conviction.     Or,  in 
other  words,  when  the  malpractice  alleged  is  indictable  and  denied, 
it  cannot  be  made  the  ground  of  an  application  for  disbarment  until 
there  has  been  a  conviction  by  a  jury  m  a  criminal  proceeding.    The 
vice  of  this  argument  lies  in  the  assumption  that  the  court  is  trying 
and  determining  a  criminal  offense  with  all  its  attendant  results. 
Such  is  not  the  fact.     The  power  of  the  court  is  not  exercised  for 
the  purpose  of  reaching  results  which  flow  from  the  exercise  of  crim- 
inal jurisdiction,  but  it  is  directed  solely  to  ascertaining  whether, 
upon  the  facts  alleged,  although  involving  indictable  matter,  there 
has  been  a  breach  of  official  duty — misconduct  in  office.     When  the 
accusation  against  an  attorney  is  for  misconduct  in  his  office,  although 
involving  matter  for  which  he  maybe  indicted,  the  inquiry  is  directed 
to  the  truth  of  the  accusation,  only  so  far  as  it  affects  his  character 
for  trustworthiness  and  want  of  integrity,  leaving  the  matter  of  the  crim- 
inal charge  to  be  prosecuted  and  punished  by  the  courts  constituted 
for  that  purpose.     The  character  of  the  judgment  rendered  would 
seem  to  make  this  all  the  more  apparent.     It  is  not  a  criminal  judg- 
ment, convicting  or  acquitting  oi  a  crime,  and  carrying  the  conse- 
quences of  such  a  judgment,  but  a  judgment  of  suspension  or  re- 
moval from  his  office  as  an  attorney.     This  shows  that  the  jurisdic- 
tion acts  upon  the  office  or  upon  the  facts  which  show  him  unfit  to 
hold  such  office.     In  none  of  the  authorities  is  the  proceeding  rec- 
ognized as  one  of  punishment,  but  for  the  purpose  of  protecting  the 
court  and  excluding  from  a  participation  in  its  councils  those  of  its 
officers  who  are  shown  to  be  corrupt,  dishonest,  or  untrustworthy: 
Ex  />aWe  Wall.,  supra.     **  It  is  not  byway  of  punishment,"  said  Lord 
Mansfield,  ''but  the  court,  on  such  cases,  exercise  their  discretion, 
whether  a  man,  whom  they  have  formerly  admitted,  is  a  proper  per- 
son to  be  continued  on  the  roll,  or  not:"  Ex  parte  Bonnsall,  Cowp., 
829.     Legal  knowledge  and  skill  are  not  the  only  requisites  of  attor- 
neys, but  they  must  be  conjoined  with  that  ancient  requirement  of 
the  law — integrity  of  character. 
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Before  admission  to  his  office,  as  regulated  by  the  code,  he  mast 
proTe,  by  evidence  satisfactory  to  the  court,  that  he  is  a  person  of 
good,  moral  character,  and  show  b^  an  examination  in  open  court 

that  he  possesses  the  requisite  learning  and  ability.     When  satisfied 
that'he  possess  these  qualifications  the  court  administers  to  him  an 
oath  to  support  the  constitution  and  laws  of  the  United  States  and 
of  his  state  and  to  faUh/vMy  and  honestly  demean  himself  in  office. 
Upon  an  order  being  entered  reciting  these  facts,  he  receives  his 
certificate  of  admission,  and  becomes  entitled  to  practice  in  all  the 
eonrts  of  this  state.     The  order  of   admission  is  the  judgment  of 
the  court  that  he  possess  these  qualifications  and  is  fit  to  be  entrusted 
with  the  responsible  duties  of  his  office.     It  in  effect  certifies  to  the 
community  that  he  is  competent  to  advise  in  legal  matters,  or  to 
eonduot  legal  proceedings,  and  is  of  such  ''good,  moral  character," 
as  wiU  be  a  pledge  to  those  dealing  with  him  professionally,  of  fidel- 
itj  and  honesty  to  their  interests.    And  to  this  is  added  the  sanction 
of  his  official  oath,  to  be  faithful,  upright  and  honest  in  all  the  du- 
ties which  may  devolve  upon  him  as  an  attorney.     These  duties 
often  comprise  grave  responsibilities  and  interests  of  the  highest 
eoDceivable  character — ^life,  liberty,  reputation  and   property — are 
often  entrusted  to  his  care.     It  is  inaispensabte  that  he  be  trust- 
worthy and  of  unswerving  integrity  of  character  in  his  official  rela- 
tions.   As  prerequisite  to  his  admission  they  must  be  enduring  and 
distinctive  traits  of  his  character  while  he  exercises  the  high  pre- 
rogative of  his  office.     A  lapse  from  them,  upon  a  proper  showing 
in  his  official  conduct  is  fatal  to  his  right  to  be  an  attorney.    Justice 
to  the  court,  protection  to  the  public,  and  the  honor  of  his  profes- 
sion alike  inexorably  demand  that  he  act  with  fidelity  and  honesty  to 
the  interests  entrusted  to  the  case.     Whenever,  therefore,  it  is  made 
to  appear  to  the  satisfaction  of  the  court,  that  an  attorney  has  been 
gpilty  of  conduct  or  acts  committed  inside  or  outside  of  his  profes- 
sional employment  which  show  him  entirely  unfit  to  practice  law  and 
to  participate  in  the  official  ministration  of  justice,  the  court  will 
exercise  its  summary  powers  and  disbar  him.     The  nature  and  ex- 
tent of  the  iniquity,  when  involving  indictable  offenses,  not^  com- 
mitted in  unprofessional  capacity,  and  denied,  and  although  a  matter 
upon  which  some  difference  of  opinion  exists,  are  not  material  con- 
sideratioiis  here.    The  case  before  us  and  against  the  defendant  is 
for  misoondnct  in  his  office,  the  particular  facts  of  which,  as  alleged, 
are  admitted  for  the  purposes  of  that  hearing  to  have  been  commit- 
ted in  his  professional  employment.    These  facts  show,  to  say  the 
least,  a  gross  violation  of  the  confidence  of  his  clients,  and  an  utter 
want  of  fidelity  and  honesty  to  their  interests. 

In  cases  of  this  character,  where  the  malpractice  or  other  miscon- 
duct is  committed  in  his  official  capacity,  although  involving  indict- 
able matter,  the  authority  of  the  court  to  exercise  its  summary 
powers  of  disbarment  is  sustained  by  an  imposing  array  of  judicial 
authority.  '*  No  question  can  be  made,"  says  Mr.  Chief  Justice 
Sharswood,  '*  of  the  power  of  the  court  to  strike  a  member  from  the 
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roll  for  official  misconduct  in  or  out  of  court:"  Hx  parte  Steinman  k 
Hensel,  95  Fa.  St.,  220;  Ex  parte  Wall.,  64  Mo,  461.     When  a  case 
is  presented  of  malpractice  against  an  attorney,  attended  with  fraad 
and  corruption,  and  committed  against  the  obvious  rules  of  justice 
and  common  honesty,  it  would  be  a  scandal  to  the  court,  a  reproach 
to  the  administration  of  justice,  unjust  to  the  public,  and  a  grave 
wrong  against  an  honorable  profession,  whose  members  have  pre- 
served a  high  standard  of  professional  ethics,  and  some  of  whom, 
by  their  learning  and  ability  have  added  lustre  to  the  bar,  and 
earned  an  enduring  fame  in  the  annals  of  their  country,  to  refuse  to 
act  or  to  ezerciae  its  summary  powers,  and  thus  continue  him  upon 
the  roll,  and  holding  him  out  to  the  world  as  a  member  of  the  bar, 
worthy  of  confidence,  and  clothed  with  the  prestige  of  its  authority. 
There  can  be  no  doubt,  but  that  the  office  of  attorney  is  ordinarily 
valuable  to  its  possessor.     It  is  often  the  source  of  ^eat  emolument 
to  him.     In  the  great  majority  of  cases,  however,  it  constitutes  bis 
only  means  of  procuring  a  livelihood  for  himself  and  those  depending 
upon  him  for  support,  and  to  deprive  him  of  it,  would  be  likely  to 
leave  him  with  blighted  reputation,  and  comparatively  helpless  to 
engage  in  other  remunerative  pursuits,  thus  entailing  upon  himself 
and  family  the  wretchedness  of  want  and  poverty.     In  view  of  these 
grave  consequences,  it  is  of  the  highest  consideration   that  the 
power  be  only  exercised  in  a  proper  case,  after  a  patient  and  careful 
examination  of  all   the  facts,  and  upon  the  clearest  legal  proof, 
satisfying  the  court  that  his  professional  unworthiness  is  such  that 
protection  to  the  court,  to  the  public,  and  the  profession  absolutely 
require  his  disbarment.    Thus  recognizing  the  responsibility  of  the 
dutv  which  devolves  upon  us,  we  must  hear  this  case. 
The  objection  is  overruled. 


QuiGLET  V.  McGee. 

Filed  January  6, 1886. 

Slandbb— Gallino  anothsb  ▲  Thief.— To  call  another  a  thief,  is  actionable  per  «e,  with- 
out proof  of  special  damages,  although  the  words  were  meant  but  to  impute  petit  larceny. 

Appeal  from  a  judgment  of  the  circuit  court  for  Multnomah 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

A.  Lenhart,  for  the  appellant. 
James  Gleaaon,  for  the  respondent. 

Waldo,  0.  J.  This  is  an  action  of  slander  for  calling  the  plaint- 
iff a  thief.  The  obvious  import  of  this  language  was  to  impute  to 
the  plaintiff  the  felonious  taking  of  property,  or  larceny:  Dun- 
nell  r.  Fiske,  11  Met.,  554;  and  the  words  are  actionable,  though  the 
defendant  meant  but  to  impute  petit  larceny;  for  "  to  accuse  one  of 
petit  larceny  will   bear  action  and  for  that  the  offender  shall  be 


Sap.  Ct.  Or.]  QuiOLBY  v.  McGee.  199 

whipped:'*  Whitacre  v.  Hillidell,  AUyn,  7.  This  is  still  good  law, 
thongh  the  oiTender  be  no  longer  whipped. 

The  material  element  which  lies  at  the  foundation  of  the  action  of 
slander  is  social  disgrace  or  damage  to  character  in  the  opinion  of 
other  men:  Davis  v.  Werder,  13  Gray,  305;  1  Am.  Lead.  Cases,  5 
ed.,  113.  The  observations  in  Harrison  v.  Thornboroagh,  Gilbert's 
cases,  117y  rest  on  this  principle.  '' Parker,  chief  justice,"  runs 
the  report,  ''remembered  a  saying  of  Treby,  chief  justice,  that 
people  should  not  be  discouraged  that  put  their  trust  in  the  law, 
for  if  men  could  not  have  a  remedy  at  law  for  such  slanders  they 
vould  be  apt  to  carve  it  for  themselves,  which  would  let  in  all  the 
ill  consequences  of  private  revenge."  See,  also,  Baker  v.  Pierce, 
Holt,  655;  8.  0.  2  Ld.  Baym.,  960;  Naben  v.  Miscock,  Skin.,  183. 
^W,  *'if  people  would  gratify  the  passion  of  revenge  outside  of 
the  law  if  the  law  did  not  help  them,  the  law  has  no  choice  but  to 
satisfy  the  craving  itself  and  thus  avoid  the  greater  evil  of  private 
retribution:"  Holmes  on  the  Common  Law,  41-42.  In  Krebs  v. 
OliTsr,  12  Gray,  239,  it  was  held  actionable  to  impute  a  crime, 
although  the  party  as  alleged,  suffered  the  penalty  of  the  law,  or 
was  DO  longer  exposed  to  the  danger  of  punishment. 

fiigelow,  J.,  cited,  with  other  cases,  Boston  v.  Tatum,  Cro.  Jac., 
623,  where  it  was  said:  "And  it  is  a  great  slander  to  be  once  a 
thief  ;  for  although  a  pardon  may  discharge  him  of  the  punishment, 
jet  the  scandal  of  the  offiense  remains;  for  poena  potest  redimi;  culpa 
ptrennis  erit.''  In  Jones  v.  Heme,  2  Wils.,  87,  Willes,  C.  J.,  said 
that  if  it  were  now  res  integra,  he  should  hold  calling  a  man  a  rogue 
or  a  woman  a  whore  in  public  company  were  actionable.  But  if 
this  were  so,  it  should  seem,  according  to  the  formative  principles 
of  the  common  law,  that  all  other  words  uttered  in  public  company 
that  *  *  *  ''sound  in  great  discredit  of  the  {plaintiff "  or  cast 
a  stain  on  his  character,  should  in  like  manner  be  actionable. 
A  practical  standard  must  be  fixed,  and  a  limit,  necessarily  arbi- 
tnury,  be  put  somewhere  to  these  actions,  else  there  were  cause  for 
the  fears  of  0.  J.  Vaughn  in  King  v.  Lake,  2  Yert.,  that  ''the 
growth  of  these  actions  would  spoil  all  communication." 

The  rule  in  Massachusetts  seems  to  be  that  words  generally  are 
actionable  in  themselves  when  they  impute  an  offense  to  which  the 
law  attaches  a  disgraceful  or  infamous  punishment,  or  imput-e  a 
punishable  offense  of  a  disgraceful  or  infamous  character:  Miller  v. 
Parish,  8  Pick.,  384;  Brown  v.  Nickerson,  6  Gray,  1;  Kenny  v. 
McLaughlin,  5  Gray,  6;  Krebs  v.  Oliver,  12  Gray,  239;  Buckley  v. 
O'NeUs,  113  Mass.,  193;  Pollard  v.  Lyon,  91  U.  S.,  232-233;  Ons- 
low V.  Home,  3  Wils.,  177;  1  Am.  Leading  Cases,  98. 

It  is  said  that  malice  is  an  essential  ingredient  in  slander.  There 
'^  a  singular  and  practical  illustration  of  this  principle  in  Brooks  v. 
Montague,  Oro.  Jac,  91,  where  Coke,  arguing  at  the  bar,  cited  a 
case  where  a  parson  in  a  sermon  ''recited  a  story  out  of  Fox's  Mar- 
tnology,  that  one  Greenwood,  being  a  perjured  person  and  a  great 
persecutor,  had  great  plagues  inflicted  upon  him,  and  was  killed  by 
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the  hand* of  God,  whereas  in  trath  he  never  was  so  plagaed,  and  was 
himself  present  at  that  sermon."  Greenwood  thereupon  brought  an 
action  against  the  parson,  but  **  Wray,  0.  J.,  delivered  the  law  to  the 
jury,  that  it  being  but  as  a  story,  and  not  with  any  malice  or  inten- 
tion to  slander  any,  he  was  not  guilty  of  the  words  maliciously,  and 
so  was  found  not  guilty."  It  is  doubtful  if  malice  would  now  be 
taken  so  literally  to  be  the  gist  of  the  slander.  Addison  on  Torts, 
sees.  40,  1,090;  Holmes  on  the  Common  Law,  138;  16  Am.  Lav 
Review,  318. 

When  we  come  to  slander  affecting  a  man  in  his  employment  or 
trade,  the  ground  of  the  action  is  different.  Here  injury  to  liveli- 
hood, through  the  instrumentality  of  injury  to  character,  is  the  sole 
object  to  which  the  attention  of  the  law  is  directed.  ''The  law  is 
very  tender  of  people's  employments  and  professions :"  Gyles  v. 
Bishop,  1  Freem.,  279.  Where  the  court  can  see  without  the  aid  of 
a  jury  that  the  slanderous  words  must  prove  injurious,  they  will  be 
actionable  within  themselves.  The  plaintiff  in  such  case  will  be 
entitled  at  least  to  nominal  damages:  Webb  v.  Portland  Mannf. 
Co.,  3  Sum..  192. 

It  is  not  necessary  to  prove  that  the  slanderous  words  were 
spoken  on  the  day  laid  in  the  complaint.  It  is  sufficient  to  prove 
that  they  were  spoken  before  the  commencement  of  the  action,  and 
are  not  barred  by  the  statute  of  limitations:  Potter  v.  Thompson,  22 
Barb.,  87. 

Judgment  reversed. 


White  v.  Batbubn. 

Filed  January  5, 18S6, 

Hkabsat  EviDKNCE—STATEirBNTs  OP  AiTORNKY  TO  Cliknt— Rbb  GraTAK.— The  payee  of  a 
note,  in  an  action  thereon,  cannot  testify  as  to  statements  made  him  by  his  attorney  with 
reference  to  the  manner  in  which  the  note  was  obtained,  and  the  conaideration  therefor. 
Such  evidence  is  hearsay,  and  forms  no  part  of  the  rtigtaUu, 

Appeal  from  a  judgment  of  the  circuit  court  for  Benton  county, 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

J.  W.  Rayhurn,  for  the  appellant. 
W.  8.  McFaddeUy  for  the  respondent. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Benton,  entered  in  an  action  in  said  court  in  favor 
of  the  respondent,  and  against  the  appellant.  The  action  was  upon 
an  alleged  promissory  note,  claimed  to  have  been  lost  or  destroyed. 
The  appellant,  by  her  answer  therein  filed,  denied  the  execution  of 
the  alleged  note,  or  that  there  was  any  consideration  for  such  note. 
The  case  was  tried  by  the  court,  and  a  jury  duly  impannelled,  upon 
the  trial,  the  respondent,  in  order  to  maintain  the  issues,  upon  his 
part,  called  Sol  King,  the  sheriff  of  Benton  county,  who  gave  testi- 
mony tending  to  show  that  he  levied  an  execution  issued  upon  a 
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judgment  in  an  action  in  a  justice's  court,  wherein  the  respondent 
was  plaintiff,  and  one  John  Blake  was  defendant,  upon  a  debt  al- 
leged to  be  owing  from  the  appellant  to  the  said  Blake.    That  said 
eiecation  was  subsequently  returned  to  said  court,   by  direction  of 
the  attorney  for  the  respondent.     Said  sheriff  also  testified  that  the 
appellant  admitted  to  him  that  she  had  made  such  a  note  to  the  re- 
spondent, but  that  she  refused  to  pay  it,  unless  she  got  the  note. 
The  respondent  then  offered  himself  as  a  witness,  and  testified  that 
he  authorized,  his  attorney,  James  A.  Yantis»  to  arrange  the  matter 
of  said  Blake's  debt  to  him  with  the  appellant  in  any  manner  satis- 
factory to  all  parties;  said  witness  was  then  asked  this  question: 
"State  what  report  Yantis  made  to  you  under  this  authority  you 
gaTe  him  ?"    To  which  question  appellant's  counsel  objected.    The 
court  oyermled  the  objection,  and  said  counsel  excepted  to  the  rul- 
ing.   The  witness  in  answer  to  the  question  said:    ''He  wrote  to 
me  that  he  had  taken  her  note  for  $95.10,  and  I  told  him  to  collect 
it,  and  wrote  him  to  proceed  in  the  matter,  as  I  needed  money." 
The  appellant  has  assigned  several  rulings  of  the  court  as  grounds 
of  error,  but  it  is  unnecessary  to  examine  any  of  them  other  than 
the  one  overruling  this  objection.     We  thin&  this  was  error.     It 
was  an  attempt  to  prove  by  the  statement  of  the  respondent's  own 
attorneys,  made  to  the  respondent,  a  material  issue  in  the  case.  The 
question  called  for  a  statement  of  facts  in  reference  to  what  Yantis 
had  done  in  arranging  the  matter  of  Blake's  debt  with  the  appellant, 
and  the  answer  of  the  witness  was  clearly  responsive  to  the  question. 
It  went  to  the  jury,  and  if  they  believed  it  to  be  true,  as  they 
would  be  very  likely  to,  it  Was  decisive  of  the  case.     At  all  events, 
they  returned  a  verdict  for  the  respondent,  and,  if  the  question  was 
competent,  I  do  not  see  how  they  could  have  done  less.     It  estab- 
lished the  making  of  the  note,  and  a  good  consideration  therefor, 
which  were  the  only  issues  between  tne  parties.     The  counsel  for 
the  respondent  claimed  upon  the  argument  that  the  question  was 
proper,  because  it  went  direct  to  the  res  gestae;  but  the  res  gestae 
eould  not  be  proved  by  that  character  of  evidence;  it  was  no  more 
than  hearsay.     Had  Yantis  been  present  at  the  trial,  he  could  have 
testified  to  the  transaction;  could  have  told  what  arrangement  he 
made  with  the  appellant  regarding  the  matter;  but  his  statement  to 
his  client  was  wholly  inadmissable  to  prove  it.     If  the  due  execution 
of  the  note  had  been  established,  and  it  had  been  necessary  to  prove 
that  there  was  a  consideration  for  the  making  of  it,  the  respondent^ 
in  order  to  prove  the  consideration  to  have  been  his  release  of  his 
debt  against  Blake,  could  have  properly  testified  that  such  release 
was  given  in  consequence  of  the  report  made  to  him  by  his  attorney; 
that  he  had  taken  appellant's  note  with  such  an  understanding.     A 
party  may  frequently  introduce  his  own   acts  and  declarations,  in 
evidence  as  a  part  of  the  re9  ^es^ae,  but  the  principal  fact  must  be 
established  by  direct  proof.  The  respondent's  counsel  may  disclaim 
iigainst  having  had  any  intention  to  prove  the  making  of  the  note, 
by  the  answer  the  witness  gave  to  the  said  question,  and  insist  that 
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he  soaght  by  it  no  such  response.   Such  may  have  been  the  fact,  but 
I  fail  to  understand  whv  that  response  was  not  a  direct  answer  to 
the  question.     A  debt  due  from  the  appellant  to  Blake  had  beeu 
levied  upon  by  an  execution  upon  a  judgment  in  favor  of  respondent 
against  Blake,  and  the  respondent  testified  that  he  had  authorized 
his  attorney,  Yantis,  to  arrange  the  matter  satisfactory  to  all  parties. 
He  is  then  asked  what  report  his  attorney  made  to  him  under  this 
authority  he  had  given  him,  and  he  said  his  attorney  wrote  to  him 
that  he  bad  taken  appellant's  note,  etc.     Besides,  the  counsel  ac- 
cepted the  answer  as  pertinent  to  his  question.     If  it  were  not  the 
reply  he  was  attempting  to  elicit,  he  should  have  then  disclaimed 
it.     The  appellant^s  counsel  could  not  be  supposed  to  have  known, 
but  that  was  the  very  object  of  the  inquiry.     Again,  it  is  not  the 
duty  of  a  counsel  who  interposes  an  objection  to  a  question  asked  a 
witness  in  his  testimony  at  a  trial,  to  object  also  to  the  answer  the 
witness  gives.  The  counsel  who  puts  the  question  should  insist  upon 
a  responsive  answer  to  it,  and  if  the  witness  fail  to  comprehend  the 
particular  point  of  the  inquiry,  the  question  should  be  so  shaped  as 
to  make  it  evident.     It  often  occurs  in  the  trial  of  issues  of  fact  that 
testimony  may  be  introduced  for  certain  purposes  which  would  be 
incompetent  for  others.     In  all  such  cases  the  jury  should  be  made 
to  understand  the  peculiar  relevancy  and  importance  of  testimony 
of  that  character,  and  the  purposes  for  which  it  can  be  considered. 
In  the  case  under  consideration,  it  is  not  apparent  how  the  testi- 
mony offered  upon  the  matter  suggested  could,  in  any  event,  have 
been  admissible.     It  certainly  was  not  for  the  purpose  of  establish- 
ing the  existence  of  the  alleged  note,    and  I  cannot  see,  from  the 
record,  how  the  jury  could  have  considered  it  for  any  other  purpose. 
If  the  respondent  introduced  it  in  any  other  view,  or  for  any  other 
purpose,  ne  is  unfortunate  perhaps  in  not  being  able  to  make  it  so 
appear.    The  judgment  will  therefore  be  reversed,   and  the  case 
remanded  to  the  court  below  for  a  new  trial. 


SUPREME  COURT  OF  WASHINGTON  TERRITORY. 

Hamilton  v.  Hirsch  et  al. 

Filed  September  ^4, 1884. 

DowEB— Abolishment  by  Leoislatube— Vested  Right.— A  wife  daring  the  lifetime  of 
her  husband  has  no  vested  right  of  dower ;  she  has  only  a  capacity  to  acquire  a  right  which 
may  be  abolished  by  the  legislature.  This  the  legislature  did  by  the  act  of  November  29, 
1871. 

Appeal  from  a  judgment  of  the  district  court,  entered  in  favor  of 
the  defendants.     The  opinion  states  the  facts. 

WiNGABD,  A.  J.    The  complaint  or  bill  in  this  case  sets  up  the 
following  as  the  substantive  facts  of  the  same. 
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1.  That  plaintiff  was  married  to  Stephen  H.  Hilton,  of  Pierce 
coontj,  in  this  territory,  on  the  sixteenth  day  of  iSeptember,  1871, 
and  lived  with  him  as  his  wife  until  August  19th,  1873,  when  he 
died.  Plaintiff  subsequently  was  married  to  one  Jerome  Hamilton, 
her  present  husband. 

2.  That  at  the  date  of  the  said  marriage;  Stephen  H.  Hilton  was 
seized  in  fee  of  the  lands  described  in  the  complaint. 

3.  That  on  July  5th,  1873,  said  Hilton  conveyed  the  said  lands 
by  deed  to  the  defendants,  in  which  said  deed  the  plaintiff  did  not 
join. 

4.  That  plaintiff  had  an  estate  in  dower  ia  the  lands  aforesaid, 
which  she  prays  n^ay  be  assigned,  etc.,  and  for  general  relief. 

To  the  complaint  in  this  case  a  general  demurrer  was  filed,  which 
was  sustained  by  the  district  court.  A  final  judgment  was  entered 
for  the  defendant,  and  the  plaintiff  appeals  to  this  court. 

The  important  and  decisive  question  in  the  case  is,  ''was  dower 
allowed  by  the  law  of  this  territory  at  the  date  of  the  decease  of 
plaintiff's  husband  ?  " 

It  is  not  questioned  that  dower  as  at  common  law  was  given  to 
the  widow  in  this  territory  and  remained  until  the  somewhat  radical 
legislation  of  1869 :  Laws  of  W.  T. ,  p.  318. 

In  this  last  named  law  no  mention  is  made  whatever  of  dower, 
moch  less  is  there  any  expression  which  in  terms  abolishes  it. 

It  is  claimed,  however,  that  it  abolishes  dower  by  implication. 
Whether  this  be  so  or  not,  at  the  next  following  session  of  the  legis- 
ktnre:  act  of  November  29th,  1871,  section  23d;  it  was  enacted  tnat 
''neither  dower  or  courtesy  shall  hereafter  accrue."  That  is  to  say, 
that  as  to  all  persons  living  in  this  territory  at  that  date  and  all  who 
might  subsequently  reside  therein,  dower  should  be  abolished:  See 
25  Ibid. 

The  plaintiff  was  then  a  resident  of  the  territory.  She  had  then 
BO  vested  right  of  dower.  In  the  language  of  judge  Cooley,  which 
we  adopt  as  a  correct  definition,  she  had  *'  only  a  capacity  to  acquire 
a  right.'"  It  could,  therefore,  be  abolished  by  lep:islative  enactment, 
as  could  an  estate  in  expectancy  vested  in  an  ancestor :  Leading 
Cases  Am.  Law.,  Keal  rroperty,  vol.  I.,  p.  300.  We  are  of  opin- 
ion that  it  was  abolished.  The  judgment  of  the  court  below  in 
sustaining  the  demurrer  is  affirmed. 
TiTBNEB,  A.  J.,  and  Hoyt,  A.  J.,  concurred. 
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WiNEBURGH  ET  AL.  V.  SOHAER. 

FUed  September  U,  1884. 

Chattel  Mortoaoe  on  Stock  in  Trade — Retention  op  Po9se33ion  and  Right  to  Srll 
BY  Mortgagor — A  chattel  mortgage  upon  a  stock  of  goods  in  trade, 'which  pennits  the 
mortgagor  to  remain  in  possession  of  the  property  and  dispose  of  the  same  by  sale  in  due 
course  of  trade  at  his  discretion,  until  the  maturity  of  the  debt  purporting  to  be  secared  by 
it,  is  fraudulent  and  void  as  to  other  creditors  of  the  mortgagor,  without  refereace  to  the 
bonajides  of  the  parties.  This  rule  has  not  been  changed  by  the  statute  of  this  territory  pm- 
yiding  for  the  registration  of  chattel  mortgages,  and  for  an  affidavit  to  accompany  the  mort- 
gage m  which  the  mortgagor  shall  declare  that  the  mortgage  is  made  in  good  faith,  etc, 
nor  by  the  law  making  it  a  penal  offense  to  sell  or  remove  mortgaged  property  without 
the  consent  of  the  mor^age^. 

Error  to  the  district  court  of  the  second  judicial  district.    The 
opinion  states  the  facts. 

AUen  &  Whitaon,  for  the  plaintiffs  in  error. 
Beavia  dk  Pruyn,  for  the  defendant  in  error. 

Turner,  A.  J.    This  action  was  commenced  in  the  district  court 
bf  the  second  judicial  district,  holding  terms  at  Yakima  City. 

The  defendant  in  error  filed  his  complaint  in  the  court  below  for 
the  foreclosure  of  a  chattel  mortgage  upon  a  certain  stock  of  goods, 
wares  and  merchandise,  making  John  Schaer,  the  mortgagor,  E. 
Wineburgh,  attaching  creditor  of   the  mortgagor,-  and  J.  J.  Tyler, 
sheriff  of  Yakima   county,    who  served   the  attachment,    defend- 
ants.    The  answer  of  E.  Wineburgh  admitted  the   taking  on  at- 
tachment by  the  sheriff,  at  his  suit,  of   a  portion  of  the  stock  of 
goods  in  question.     For  a  further  defence,  the  answer  set  up  that 
the  mortgagor,  John  Schaer,  at  the  time  of  the  execution  of  said 
mortgage  and  continuously  thereafter,   and   until  the  attachment 
by  the  plaintiff  in  error,  was  a  general  merchant,  doing  business  at 
Yakima  City,  and  was  at  the  time  he  executed  said  mortgage  and 
continuously  until  said  attachment,  and  that  he  retained  possession 
of  said  mortgaged  stock  of  goods,  all  of   which  the  defendants  in 
error  well  knew.     That  the  stock  of  goods  continued  in  his  poses- 
sion,  and  that  he  was  allowed  to  sell  the  same  with  the  knowledge 
and  consent  of  the  defendant  in  error,  and  to  apply  the  proceeds  to 
his  own  use  and  benefit  in  the  ordinary  course  of  his  business. 
That  the  plaintiff  in  error,  E.  Wineburgh,  caused  the  attachment  to 
issue  on  an  indebtedness  against  the  said  John  Schaer,  contracted 

Erior  to  the  said  mortgage,  for  nine  hundred  and  twenty  and  fifty-one 
undredths  dollars,  the  same  being  the  balance  of  an  account  for 
foods,  wares  and  merchandise  sold  by  plaintiff  in  error,  to  said 
ohn  Schaer.  To  this  answer  the  defendant  in  error  interposed  a 
general  demurrer,  which  was  sustained  by  the  court,  and  plaintiff  in 
error,  electing  to  stand  upon  his  demurrer,  judgment  was  rendered 
against  him.  He  brings  the  case  to  this  court  by  appeal.  The  only 
question  }*$resented  for  decision  is  as  to  the  sufficiency  of  the  answer 
of  the  plaintiff  in  error.  If  said  answer  constitutes  a  good  defence, 
then  the  lien  of  the  attachment,  which  it  was  the  object  of  the  de- 
fendant in  error  to  have  declared  junior  to  the  lien  of  his  mortgage, 
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mnst  prevail  and  defeat  the  mortgage.  The  question  as  to  whether 
a  mortgage  of  chattels,  such  as  a  stock  of  goods,  is  fraudulent  perse, 
in  cases  where  the  mortgagor  retains  the  possession  with  power  to 
sell  and  dispose  of  the  goods  in  the  course  of  his  business,  has  been 
much  considered  and  variously  decided  by  the  courts  of  this  country. 
The  cases  upon  each  side  of  the  question  were  called  to  the  atten- 
tion of  the  court  in  the  argument  of  the  case  at  bar,  and  the  reasons 
upon  which  they  proceeded,  and  the  force  and  effect  which  should  be 
given  to  them  upon  principle,  was  ably  discussed  and  illustrated  by 
ooonsel  upon  both  sides.  If  we  were  at  liberty  to  do  so,  it  would  be 
profitable  to  take  up  these  cases,  and  attempt  to  extract  from  them 
the  rule  upon  the  subject  that  seems  to  be  most  consonant  with 
sound  reason.  We  are  stopped  on  the  threshold  of  the  investiga- 
tion however,  by  an  authority  of  such  weight,  that  it  would  have 
great  force  with  the  court  of  anj  state  where  the  question  was  still 
an  open  one,  and  that,  as  to  this  court,  is  binding  and  authoritative. 
We  refer  to  the  decision  of  the  supreme  court  of  the  United  States, 
in  the  case  of  Bobinson  v.  Elliott,  22  Wall.,  513.  It  was  decided 
in  that  case  by  the  unanimous  voice  of  the  full  bench,  thut  a  chat- 
tel mortgage  upon  a  stock  of  goods  in  trade,  which  permits  the 
mortgagor  to  remain  in  possession  of  the  {)roperty,  and  in  its 
disposition  by  sale  in  due  course  of  trade  at  his  discretion,  until  the 
maturity  of  the  debt  purporting  to  be  secured  by  it,  is  fraudulent 
and  void  as  to  other  creditors,  without  reference  to  the  bona  fides  of 
the  parties.  We  gather  from  the  opinion,  however,  that  the  court 
strongly  doubted  if  the  mortgage  would  be  invalid  in  case  the  money 
deiived  from  the  sale  of  the  mortgaged  property  was  applied,  and 
was  understood  to  be  applied  to  the  extinction,  in  whole  or  in  part, 
of  the  mortgage  debt. 

This  authority  must  govern  us  in  the  decision  of  this  case.  It  is 
insisted,  however,  by  the  counsel  for  the  defendants  in  error,  that 
the  laws  of  the  territory  providing  for  the  registration  of  chattel 
mortgages,  and  for  an  affidavit  of  me  mortgagor  to  accompany  the 
mortgage,  in  which  he  shall  declare  that  the  mortgage  is  made 
in  good  faith,  etc.,  and  the  law  making  it  a  penal  offense  to  sell  or 
remove  mortgaged  property  without  the  consent  of  the  mortgagee, 
have  changed,  by  necessary  implication,  the  rule  of  the  common 
law  on  the  subject.  We  think  not.  Similar  provisions,  and  in  some 
respects  stronger  provisions,  in  the  laws  of  Indiana,  were  urged 
apon  the  court  in  Bobinson  v.  Elliott,  as  a  virtual  abrogation  of  the 
common  law  rule  in  that  state,  but  the  court  refused  to  so  consider 
them.  The  statutes  referred  to  provided  for  the  registration  of  chat- 
tel mortgages,  and  declared  ''  that  the  question  of  fraudulent  intent 
in  all  cases  shall  be  deemed  a  question  of  fact."  There  is  nothing 
in  the  statutes  of  this  territory  affording  so  strong  an  implication  in 
favor  of  the  position  contended  for  as  the  language  of  the  Indiana 
statute  which  we  have  quoted.  The  statute  providing  for  an  affida- 
vit of  good  faith  in  addition  to  the  recording  of  the  mortgage  in 
eases  where  the  mortgagor  retains  possession,  is  rather  a  strong  ex- 
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No.  9,706. 
PlOO  ET  AL.   V.    SepULVEDA  ET  AL. 

Department  One,    Filed  January  13,  1SS6. 

Amendment  of  Findings  after  Judgment— New  Trial.— After  trial  had,  findings  of 
fact,  concluBionsof  law  and  decree  made  and  entered  in  favor  of  the  plaintiffs,  the  court  can- 
not,  upon  amotion  to  amend  the  findings  and  decree,  make  and  enter  new  findings  and  a 
decree  in  favor  of  the  defendant.  If  the  original  findings  of  fact  were  erroneous  in  any  re- 
spect, the  appropriate  proceedihg  to  get  them  set  aside  was  a  motion  for  a  new  trial. 

Appeal  from  a  jadgment  of  the  saperior  court  of  Los  Angeles 
county,  entered  in  favor  of  the  defendants.  The  opinion  states  the 
facts. 

W.  D,  Stephen^  A.  N.  Stephens  and  H,  K,  S.  O^Mdveney,  for  the 
appellants. 

Bicknell  dk  White  and  Roberts  and  Haley  for  the  respondents. 

The  Court.  In  this  case,  after  trial  had,  the  court  below,  on  the 
twenty-third  of  April,  1883,  made  and  entered  findings  of  fact,  con- 
clusions of  law  and  a  decree  in  favor  of  the  plaintiffs.  Subsequently, 
the  defendant,  Banulfo  Pico,  moved  ''for  an  amendment  of  the 
findings  of  fact,  conclusions  of  law  and  decree  heretofore  entered 
herein,  as  provided  in  section  473  of  the  code  of  civil  procedure 
and  section  36  of  the  civil  code,  and  for  a  new  trial."  The  court 
heard  the  motion  upon  ''affidavits  and  counter  affidavits  of  the 
parties,  as  also  the  statement  on  motion  for  new  trial,  prepared  and 
settled  herein,"  and  thereafter,  on  the  fifth  day  of  January,  1884, 
made  and  entered  certain  "amended  and  engrossed  findings  to 
stand  for  and  constitute  all  the  findings  in  the  cause;"  and  upon  the 
"amended  and  engrossed  findings"  a  decree  was  entered  against 
the  plaintiff,  Pio  Pico,  and  in  favor  of  the  representatives  of  Ba- 
nulfo  Pico — the  latter  having  meanwhile  deceased.  The  change  in 
the  judgment  was  wrought  by  findings  of  fact,  made  not  only  with- 
out a  trial,  but  the  facts  thus  found  were  not  even  put  in  issue  by 
the  pleadings  in  the  case.  If  the  original  findings  of  fact  were 
erroneous  in  any  respect,  the  appropriate  proceeding  to  get  them 
set  aside  was  a  motion  for  a  new  trial,  "it  is  thoroughly  settled 
in  this  state  that  the  mode  of  reviewing  the  action  of  the  court 
upon  an  issue  of  fact  is  the  same,  whether  the  case  is  at  law  or  in 
equity,  there  must  be  a  motion  for  a  new  trial :  Harris  v.  S.  F.  S. 
R.  Co.,  41  Cal.,  393;  Thompson  v.  White,  63  Cal.,  609.  In  the 
present  case  it  appears  there  was  such  a  motion  made,  but  it  was 
not  regularly  disposed  of.  The  course  adopted  in  the  court  below 
was  irregular  and  unautliorized  by  law.  Section  473  of  the  code  of 
civil  procedure  has  no  application  to  the  case  as  presented  by  the 
recora. 

Judgment  reversed  and  cause  remanded  with  directions  to  the 
court  below  to  proceed  and  determine  the  defendants'  motion  for  a 
new  trial,  and  for  such  other  proceedings  as  may  not  be  inconsist- 
ent with  what  is  here  said. 
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No.  9,634. 

Hancock  v.  Plummeb. 

Department  One.    Filed  January  13,  1885. 

Statute  op  Limitations— Plea  op— Jury  Trial. — A  plea  of  the  statute  of  limitations 
does  not  entitle  the  defendant  to  a  jury  trial  in  an  action  to  determine  conflicting  claims  to 
real  estate.    Such  plea  does  not  change  such  aotion  from  equitable  to  legal. 

FiNDDTGa  Held  Sustained  bt  the  Evidence. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles 
coonty,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

Brunaon  dk  WeUsy  for  the  appellant. 
Barday  dk  WUson,  for  the  respondent. 

JtoBS,  J.  There  is  no  merit  in  this  appeal.  The  action  was 
brought  under  section  738  of  the  code  of  civil  procedure,  to  deter- 
mine conflicting  claims  to  a  certain  portion  of  the  rancho  La  Brea, 
situated  in  Los  Angeles  county.  Defendant,  by  answer,  denied  the 
plaintiff's  alleged  ownership  of  the  property,  and  set  up  adverse 
possession  thereof  on  her  part  for  the  statutory  period  of  five  years. 
And  it  is  claimed  that  the  plea  of  the  statute  of  limitations  changed 
the  character  of  the  action  from  one  in  equity  to  an  action  at  law, 
aod,  therefore,  that  defendant  was  entitled  to  a  jury  trial,  which 
she  demanded,  and  which  was  refused  her,  in  the  court  below. 
There  is  nothing  in  the  point.  A  plea  of  the  statute  of  limitations 
mav  be  interposed  in  an  action  in  equity,  as  well  as  in  one  at  law; 
and  this  without  changing  the  character  of  the  action.  Indeed, 
"one  of  the  defenses  peculiar  to  a  court,  of  equity  is  the  lapse  of 
time:"  Pominguez  v.  Dominguez,  7  Cal.,  426.  Brandt  v.  Wheaton 
52  Cal.,  430,  was  the  same  kind  of  action  as  the  present,  and  brought 
under  the  same  section  of  the  code;  and  respecting  it,  this  court 
said:  '*The  complaint  is  to  be  treated  as  a  bill  in  equity.  The  gen- 
eral verdict  of  the  jury,  therefore,  is  to  be  disregaraed.  If  this 
were  the  only  question  to  be  considered,  the  cause  would  be  re- 
manded to  the  court  below  to  find  the  facts." 

The  complaint  is  sufficient:    Stoddard  v.  Burge,  63  Cal.,  394. 

The  other  point  made  for  the  appellant  relates  to  the  evidence, 
which,  it  18  contended,  is  insufficient  to  justify  the  findings  of  fact 
made  by  the  trial  court.  We  have  examined  the  record,  and  must 
hold  against  the  appellant.  There  was  ample  evidence  to  sustain 
the  findings.  That  the  plaintiff's  testate  held  the  legal  title  to  the 
premises  in  question,  by  virtue  of  mesne  conveyances  from  the  con- 
finnees  of  the  grant  of  which  the  said  premises  form  a  part,  was 
conceded  at  the  trial. 

Judgment  and  order  confirmed. 

McKiNSTBY,  J.,  andMcKEE,  J.,  concurred. 
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No.  7,988. 

Mabtsville  v.  N.  B.  Ot.  M.  Go.  et  al. 

In  Bank,    Filed  January  13, 1886, 

AoTiON  TO  Abatb  Ndisance  to  Real  Estatb— Place  of  Trial.— An  action  to  abates 
nuisance  causing  injury  to  real  estate,  must  ^e  tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated,  subject  to  the  power  of  the  court  to  change  the  place 
of  trial.  It  does  not  belong  to  that  class  of  cases  which  must  be  tried  in  the  county  in  which 
the  defendants,  or  some  of  them,  reside,  at  the  commencement  of  the  action. 

Appeal  from  an  order  denying  a  motion  for  a  change  of  venne. 
The  opinion  states  the  facts. 

W.  C.  Belcher,  J.  K.  Byrne,  8.  M.  WUson  and  W.  T.  Wallace,  for 
the  appellants. 

E.  A.  Belcher  and  J.  H.  Craddock,  for  the  respondent. 

The  Goubt.  This  action  was  brought  to  abate  a  nuisance  which 
it  was  alleged  was  causing  injury  to  real  property  in  the  county  of 
Yuba,  where  the  action  was  commenced  and  is  still  pending.  An 
action  for  injuries  to  real  property  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part  thereof ,  is  situated, 
subject  to  the  power  of  the  court  to  change  the  place  of  trial,  as 
provided  in  the  code:  C.  C.  P.,  392. 

Being  an  action  **for  injuries  to  real  property,"  it  is  not  within 
the  class  of  cases  which  *•  mxtst  be  tried  in  the  county  in  which  the 
defendants,  or  some  of  them,  reside  at  the  commencement  of  the 
action." 

Whether  it  should  be  tried  in  that  county  was  a  question  to  be 
determined  upon  facts  presented  to  the  court  oelow,  and  unless  the 
decision  was  unwarranted  'by  the  facts,  it  ought  not  to  be  reversed. 
We  think  the  decision  was  justified  by  the  facts. 

Order  affirmed. 


No.  6,798. 

Mabysvillb  v.  N.  B.  G.  M.  Oo.  et  al. 

In  Bank.     FOed  January  IS,  1886, 

Order  affirmed  on  the  authority  of  People  v.  Gold  Ran  Ditch  and  Kining  Co.,  4  West 
Coast  Bep.,  611. 

Appeal  from  an  order  of  the  superior  court  of  Yuba  county.  The 
facts  were  similar  to  those  in  Peoj^le  v.  Gold  Bun  Ditch  and  Mining 
Co.,  4  West  Coast  Bep.,  511. 

Belcher  <t  Belcher,  J.  K.  Byrne,  S.  if.  Wilson  and  A.  B.  Dibble,  for 
the  appellants. 

E.  Belcher,  J.  H,  Craddock  and  George  Cadwalader,  for  the  re- 
spondent. 

The  Court.  Order  appealed  from  affirmed  on  the  authority  of 
The  People  v.  The  G.  E.  D.  and  M.  Co. :  Filed  Nov.  25,  1884, 
4  West  Coast  Bep.,  511. 
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No.  8.491. 

FiTOH  V.  Ds  Young  et  al. 

Department  One,    Filed  January  IS,  1886, 

Ldkl-^haboino  Pdblishkb  07  Newspaper  with  Skllino  its  Influence. —A  false  pub- 
licatioQ  cfaaiving  the  publisher  of  a  new8])ap^  with  being  a  party  to  a  secret  conclave  in 
wlucfa  he  sold  the  rapport  and  advocacy  of  his  paper  to  certain  corporations,  for  a  large 
nm  of  money,  is  libelons. 

Appeal  from  a  judgment  of  the  superior  court  of  the  citj  and 
eoonty  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 

E.  H.  Rxxford  and  H.  E,  HtgfUon,  for  the  appellant. 
LUrt^  dk  Wood,  for  the  respondents. 

Mtbick.  J.  Action  for  libel,  brought  by  the  publisher  of  one 
newspaper  against  the  publishers  of  another  newspaper.  The  arti- 
cle published  in  the  latter  newspaper  charged  the  plaintiff  with 
bemg  party  to  a  secret  conclave  in  which  he,  the  plaintiff,  sold  the 
support  and  advocacy  of  the  former  newspaper  to  certain  corpora- 
tions, for  a  lai^e  sum  of  money. 

The  defendants  demurred  to  the  complaint,  on  the  ground  that  it 
did  not  set  forth  facts  which  constitute  a  cause  of  action,  and  that 
the  alleged  libelous  matters  were  not  libelous. 

The  demurrer  was  sustained,  and  the  plaintiff  declining  to  amend, 
judgment  went  for  defendants. 

As  a  journal,  the  onl^  relations  existing  between  a  newspaper  and 
the  public,  are  the  relations  between  it  and  its  readers;  outside  of  its 
readers  it  hus  no  relations  with  the  publie.  It  is  fair  to  presume 
that  its  readers  are  such  because  of  their  sympathy  or  agreement 
with  the  general  course  of  its  editorial  policy.  A  newspaper,  as  to 
its  editorials,  is,  in  the  main,  read,  because  its  readers  are  in  ac- 
eord  with  its  general  sentiments,  and  desire  to  be  able  to  place  con- 
fidence in  its  general  course.  They  have  a  right  to  presume  that  if 
a  radical  change  occur,  the  change  will  be  from  conviction,  and  that 
{air  dealing  will  suggest  that  due  notice  thereof  be  given,  to  the  end 
that  they  may,  if  they  choose,  cease  to  remain  such.  If  readers  of 
newspapers  are  at  all  honest  in  their  own  sentiments,  proprietors  of 
newspapers  owe  to  them  the  duty  of  being  sincere.  It  would  not 
be  sincere  to  do  that  which  is  charged  in  the  article  set  out  in  the 
complaint.  The  tendency  of  the  course  charged  would  be  to  lessen 
the  confidence  of  readers,  and  thus  to  diminish  their  number  or 
ehange  them  as  to  character — in  either  event  it  might  expose  the 
proprietors  to  loss.  We  cannot  say  that  it  would  not  expose  the 
proprietors  of  a  newspaper  to  the  hatred,  contempt,  ridicule  or  ob- 
loquy of  its  readers,  oi*  would  not  injure  them  in  their  occupation, 
to  accuse  them  of  acts  having  a  tendency  to  lessen  the  confidence  of 
its  readers  or  to  lessen  the  number  of  its  patrons.  On  the  con- 
trary, we  think  it  would  have  that  effect. 
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To  illustrate:  Suppose  the  proprietors  of.  the  CaU  ajid  Buildin 
h  ad  announced  in  the  columns  of  tnose  papers  that  tixej  had  changed 
their  course  and  had  negotiated  a  sale  of  tlieir  support  and  advocacy 
to  the  railroad  corporations  named  in  the  ccmplaint,  for  the  sum  of 
thirty  odd  thousand  dollars,  vould  such  an  announcement  haye  ex- 
posed the  proprietors  to  contempt  or  ridicule,  or  have  tended  to 
injure  them  in  their  occupation?  If  not,  there  is  no  libel  in  the 
article  complained  of.  If  yea  (and  of  this  there  can  be  no  doubt), 
the  article  is  foundation  for  an  action. 

Judgment  reversed  and  cause  remanded,  with  instructions  to  over- 
rule  the  demurrer,  v^ith  leave  to  defendants  to  answer. 

Thornton,  J.,  and  Shabpstein,  J.,  concurred. 


No.  20,01s. 
People  v.  Tohlinson. 

In  Ban^.     FUed  January  13,  1885, 

ExBEZZLXMSMT  Mat  BE  Ghaboed  IN  THE  Lanouaoe  or  THE  STATUTE. — An  infomuktioD 
for  embezzlement  by  an  agent  is  sufficient  if  it  cbarges  the  offense  in  the  language  of  the 
statute. 

Instructions—Error  in  Particular  Instruction.— An  obiection  to  a  particular  instnio- 
tion  will  not  warrant  a  reversali  if  the  instructions,  as  a  whole,  contain  a  correct  statement 
of  the  law. 

Embezzlement  bt  Agent— Demand— Authority  fbom  Emfotbb.— An  agent  ia  notgoilty 
of  embezzling  the  money  of  his  employer,  upon  refusing  to  pay  it  over  on  demand,  unless  the 
person  making  the  demand  had  authority  from  the  employer.  The  evidence  reviewed  and 
neld  not  to  show  such  authority. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  upon  a  verdict  convicting  the  defendant,  and  from 
an  order  denying  him  a  new  trial.     The  opinion  states  the  facts. 

S.  L.  lern/y  for  the  appellant. 
Attorney  General,  for  the  respondent. 

Morrison,  C.  J.  The  information  in  this  case  charges  that  the 
defendant,  on  a  certain  day  and  at  a  certain  place,  was  tne  agent  of 
one  Michael  Warde,  and  as  such  agent  received  and  took  into  his 
possession  a  large  sum  of  money,  to  wit:  one  hundred  dollars,  of  the 
property  of  said  Warde,  his  principal,  and  did  then  and  there  will- 
fully, unlawfully  and  feloniously  embezzle  and  fraudulently  convert 
and  appropriate  to  his  own  use  said  money  of  his  said  principal,  the 
said  Warde,  and  such  conversion  and  appropriation  was  not  made 
by  the  said  defendant  in  the  due  and  lawful  exercise  of  his,  the  said 
defendant's  trust,  as  the  agent  of  said  Warde. 

Section  608  of  the  penal  code,  under  which  the  foregoing  infor- 
mation was  framed,  provides  that  ''Every  clerk,  agent,  or  servant  of 
any  person  who  frauaulently  appropriates  to  his  own  use,  or  secretes, 
with  a  fraudulent  intent,  to  appropriate  to  his  own  use,  any  prop* 
erty  of  another  which  has  come  into  his  control,  or  care,  by  virtue 
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of  his  employment  as  such  olerk,  agent,  or  servant,  is  guilty  of  em- 
bezzlement." 

There  was  a  demurrer  to  the  information  which  was  overruled  by 
the  court.  The  information  is  in  the  language  of  the  statute,  but 
the  learned  counsel  for  the  defense  insists  that  there  are  some  cases, 
of  which  this  is  one,  in  which  it  is  not  sufficient  to  charge  an  offense 
in  the  language  of  the  statute,  although  he  concedes  that,  as  a  gen- 
end  rule,  it  is  sufficient.  The  cases  to  which  he  refers  do  not  sus- 
tain him,  and  the  weight  of  authority  in  this  court  establishes  the 
seneral  rale,  that  an  indictment  or  information  which  follows  the 
language  of  the  statute  defining  the  crime  is  sufficient.  We  might 
refer  to  numerous  cases,  but  one  or  two  late  ones  will  serve  our  pur- 
pose. In  the  case  of  People  v.  Girr,  63  Cal.,  629,  the  court  says: 
*'It  has  repeatedly  been  held  that  an  indictment  is  sufficient  if  it 
describe  the  offense  charged  in  the  language  of  the  statute;"  and  in 
the  very  bite  case  of  the  People  v.  Soto,  63  Oal.,  166,  Mr.  Justice 
Boss,  speaking  for  the  court  in  bank,  says:  **  It  has  many  times  been 
decided  by  this  court,  that  it  is  sufficient  to  charge  the  offense  com- 
mitted, in  the  language  of  the  statute  defining  it."  The  rule  must 
be  deemed  settled  in  this  court,  and  it  follows  therefrom  that  the 
demurrer  interposed  in  this  case  was  properly  overruled,  as  the  infor- 
mation contains  all  the  facts  foiyid  in  the  section  of  the  code  defin- 
ing the  offense. 

The  next  alleged  ground  of  error  is  that  the  court  erred  in  its  charge 
to  the  jury,  and  the  following  instruction  is  particularly  complained 
of: 

'^  When  the  property  of  a  person  has  come  lawfully  into  the  pos- 
session of  another,  and  a  person  haying  lawful  authority  so  to  do, 
demands  the  possession  of  said  property  from  the  person  holding 
the  same,  and  said  person  refuses  to  deliver  up  said  possession,  it 
is  evidence  tending  to  show  a  conversion  and  appropriation  of  said 
property.  If,  then,  the  jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  money  of  Warde  and  Company  came  lawful- 
ly into  the  possession  of  defendant,  and  a  person  having  lawfal  an- 
Uioritj  from  said  Warde  and  Company  so  to  do,  demanded  said 
money  of  said  defendant,  and  he  declined  and  refused  to  deliver  up 
said  money,  it  is  evidence  tending  to  show  a  conversion,  and  if, 
from  all  the  evidence  in  the  case,  you  believe,  beyond  a  reasonable 
doubt,  that  a  conversion  teas  made  iy  defendant  and  with  a  purpose  to 
fraudulently  appropriate  said  money  to  his  own  use,  you  should  find 
the  defendant  guiUyy 

It  is  said  that  the  foregoing  instruction  is,  in  the  first  place,  too 
general,  because  the  jury  are  not  told  therein  that  the  money  must 
have  been  received  by  the  defendant  by  virtue  of  his  employment 
^  the  agent  of  Warde;  and,  again,  because  it  allows  the  jury  to  con- 
vict for  the  embezzlement  of  other  moneys  than  those  mentioned  in 
the  information.  If  the  instruction  is  subject  to  those  objections, 
the  fault  was  fully  cured  by  other  more  particular  instructions  given 
to  the  jury,  for  the  jury  was  elsewhere  told  that  the  prosecution 
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was  bound  to  prove  that  the  defendant  had  embezzled  the  particu- 
lar money  described  in  the  information,  or  a  portion  thereof,  and  in 
the  second  instruction,  given  at  the  instance  of  the  defendant,  the 
court  said  to  the  jury:  * '  Unless  you  are  satisfied  beyond  a  reason- 
able doubt  that  the  money  embezzled  was  the  money  received  from 
Monahan,  or  a  part  of  such  money,  then  the  jury  must  find  the  defend- 
ant not  guilty."  It  was  this  particular  money  received  from  Monahan, 
that  was  the  subject  of  the  inquiry  in  the  case,  and  the  money  spoken 
of  in  the  instruction.  There  could  not  have  been  any  doubt  about 
it  in  the  minds  of  the  jurjr,  as  it  was  clearly  referred  to  in  the  evi- 
dence and  several  of  the  instructions.  It  may,  therefore,  be  con- 
ceded that  the  particular  instruction  complained  of^  was  subject  to 
the  objections  made  to  it,  and  yet  the  instructions,  taken  as  a  whole, 
contain  a  correct  statement  of  the  law.  This  ha»  been  held  suf- 
ficient in  numerous  cases. 

We  pass  upon  no  objections  to  the  instructions  except  those  made 
by  the  appellant. 

It  is  also  claimed  that  no  conversion  was  proved  because  Morris- 
sey,  who  demanded  the  money  of  the  defendant  was  not  authorized 
to  make  such  demand,  and  therefore  a  refusal  by  the  defendant  to 
pay  over  the  money  on  such  demand,  did  not  amount  to  a  con- 
version. ^ 

We  have  examined  the  record  carefully,  with  a  view  to  ascertain 
what  authority  Morrissey  had  to  make  the  demand  of  the  defendant, 
and  are  satisfied  from  the  evidence  that  he  had  no  such  authority. 
The  telegram  under  which  he  acted  was  in  the  following  language: 

*•  8an  FfiiLNCiaoo,  May  29,  1884. 
*' J.  A.  Mobbiset:    A  man   named  Tomlinson,  representing  onr 
house  is  in  your  town.     Demand  from  him  all  our  statements  of 
account  and  send  him  home  at  once. 

M.  Wabde  &  Co." 

It  is  not  pretended  that  Morrissey  had  any  authority  to  demand 
money  from  the  defendant,  except  what  was  conferred  by  the  above 
dispatch,  and  we  do  not  think  that  any  such  authority  was  conferred 
by  the  dispatch.  If  the  intention  was  to  authorize  Morrissey  to 
demand  and  receive  the  money  from  Tomlinson,  it  was  the  most 
simple  matter  for  Warde  to  have  said  so  in  the  dispatch.  He  failed 
to  do  so,  and  in  his  testimony,  as  well  as  in  the  evidence  of  Mor- 
rissey, we  fail  to  find  any  evidence  of  such  authority.  All  that  was 
said,  therefore,  by  the  court  to  the  jury  in  reference  to  the  authority 
of  Morrissey  to  demand  the  money,  was  outside  the  evidence  in  the 
case  and  was  improper.  It  follows  from  what  we  have  already  said, 
that  no  lawful  demand  was  made  upon  Tomlinson  for  the  money  iu 
the  county  of  San  Joaquin,  and  consequently  no  conversion  thereof 
was  shown  in  that  county. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

Sharpstein,  J.,  MgKee,  J.,  McKinstry,  J.,  and  Thornton,  J., 
concurred. 
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Boss,  J.,  GONCUBBiNa.  The  instruction  quoted  in  the  opinion  of 
tiie  chief  justice  I  think  plainly  erroneous.  It  is  to  the  effect  that 
if  money  of  Warde  came  lawfully  into  the  possession  of  the  defend- 
ant, and  defendant  subsequently  refused  to  deliver  it  to  a  person 
whom  Warde  had  authorized  to  receive  it,  such  refusal  was  evidence 
of  a  conversion  of  the  money  by  defendant,  irrespective  of  the 
question  as  to  whether  defendant  knew  that  the  person  so  demand- 
m  of  him  the  money  was  authorized  to  do  so.  I  presume  no 
one  would  contend  that  the  defendant,  coming  lawfully  into  posses- 
sion of  money  belonging  to  Warde,  would  be  even  justified  in  de- 
livering it  up  to  a  stranger.  So  that,  knowledge  on  the  part  of  the 
defendant  with  respect  to  the  authority  of  the  person  demanding 
the  money  was  a  most  important  element  for  the  jury  to  consider; 
and  this  element  was  entirely  omitted  from  the  instruction  in  qaes 
lion.  For  this  reason,  as  well  as  for  that  given  in  the  opinion  of 
the  chief  justice,  I  concur  in  the  judgment  of  reversal. 


No.  20,089. 

People  v.  Swift. 

In  Bank.    Filed  Januarv  U,  1886, 

Mdbdeb  akd  Manblauohteb — Instbdctions— Conviction.— In  a  prosecution  for  murder, 
«b«D  the  defendant  U  convicted  of  manslaughter,  an  instruction  as  to  what  is  necessary  in 
order  to  reduce  an  unlawful  killing  from  murder  to  manslaughter,  if  erroneous,  will  not  war- 
r&ot  a  reversal,  as  the  defendant  could  not  have  been  injured  thereby. 

Appeal  from  a  judgment  of  the  superior  court  for  Colusa  county, 
entered  upon  a  verdict  convicting  the  defendant,  and  from  an  order 
denying  him  a  new  trial.     The  opinion  states  the  facts. 

T.  J.  Hartf  for  the  appellant. 
Aitomey  OeneraU  for  the  respondent. 

The  Goubt.  The  defendant  was  prosecuted  by  information,  filed 
in  the  superior  court  of  Colusa  county,  for  the  crime  of  murder,  and 
on  the  trial  was  convicted  of  manslaughter.  The  case  comes  before 
08  on  the  judgment-roll,  and  the  only  point  made  on  the  appeal  is  us 
to  the  correctness  of  an  instruction  given  by  the  court  to  the  jury. 
The  instruction  complained  of  is  as  follows : 

''  When  it  is  proved  or  admitted  that  an  unlawful  homicide  has 
been  committed,  and  an  e£fort  is  made  to  reduce  it  to  manslaughter 
by  showing  the  absence  of  malice,  in  that  ease,  to  negative  the  idea 
of  malice  and  reduce  an  unlawful  homicide  to  manslaughter  where 
it  is  claimed  to  have  been  committed  upon  a  heat  of  passion,  the 
passion  must  not  only  be  sudden,  but  also  upon  a  reasonable  pro- 
vocation, it  must  proceed  from  what  the  law  accepts  as  an  adequate 
c&Qse,  and  the  killing  must,  in  fact,  proceed  from  it,  and  not  from 
independent  malice;  otherwise,  it  will  not  reduce  the  felonious  kill- 
ing to  manslaughter. 
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''  Reasonable  provocation  or  adequate  cause  is  some  such  insalt, 
injury,  or  other  provocation  as  would  be  sufficient  to  excite  an  irre- 
sistible passion  in  a  person,  one  of  ordinary  self-control,  sueh  pro- 
vocation as  during  the  sudden  passion,  renders  a  reasonable  man 
deaf  to  the  voice  of  reason,  so  that  although  the  act  done  was  inten- 
tional of  death  it  was  not  the  result  of  malignity  of  heart,  but  im- 
putable to  human  infirmity." 

It  is  unnecessary  for  us  to  pass  upon  the  foregoing  instruction. 
The  defendant  was  convicted  merely  of  the  crime  of  manslaughter, 
and,  therefore,  could  not  have  been  injured  by  the  instruction. 

Judgment  affirmed. 


No.  9.29^ 

Cleohobn  t;.  OiiEaHOBN. 

In  Bank,    Fiiei  January ,  1886, 

Jddob,  when  not  Disqualified  bboausb  onob  Attobnbt  fob  Party. —A  jadge  is  notdi^ 
qualified  from  trying  a  cause  because  he  had  formerly  been  an  attorney  for  one  m  the  parties 
in  another  action  involving  some  of  the  same  issues. 

Action  for  Divobcb— SuBiassiON  of  Spbcial  Issdbs  to  Jort— Disorefion.— It  is  op- 
tional with  the  trial  judge,  in  an  action  for  divorce,  to  submit  special  issues  to  the  jury  or 
not,  and  his  refusal  to  submit  them  can  not  be  reviewed  on  appeal. 

Alimony— Disobbtion  of  Court,  when  Reviewed.— The  order  of  the  trial  court,  requir- 
ing a  husband  to  pay  his  wife  money  to  enable  her  to  prosecute  or  defend  an  action  for 
divorce,  will  not  be  interfered  with  on  appeal,  unless  there  has  been  a  clear  abuse  of  dis' 
cretion. 

Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county. 
The  opinion  states  the  facts. 

Chipman  dk  Oarter^  for  the  appellant. 
John  F.  Ellison^  for  the  respondent. 

The  Coxtbt.  It  happens  that  the  judge  before  whom  this  cause 
was  tried  had  been,  before  his  election  to  the  bench,  the  attorney 
of  the  defendant,  in  an  action  which  involved  one  of  the  issues  in 
this  case.  But  that  did  not  disqualify  him  to  sit  in  the  trial  of  this 
action  in  which  he  had  not  been  the  attorney  of  either  party:  C.  C. 
P.,  170. 

It  was  optional  with  the  judge  to  submit  special  issues  to  the 
jury  or  not;  and  his  refusal  to  submit  them  cannot  be  reviewed  here. 

"  While  an  action  for  divorce  is  pending,  the  court  may,  in  Us  dis^ 
cretion^  require  the  husband  to  pay  *  *  *  any  money  necessary 
to  enable  the  wife  ^  *  *  to  prosecute  or  defend  the  action :"  C. 
O.,  129.  It  would  only  be  in  cases  of  a  clear  abuse  of  that  discretioa 
that  this  court  would  be  justified  in  interfering.  This  case  is  not 
within  that  category. 

We  find  no  substantial  errors  in  the  ruling  excepted  to;  and  the 
evidence  is  confiioting  on  every  material  issue. 

Judgment  and  order  affirmed. 


r 
I 
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Htbice,  J.y  DISSENTING.     I  dissont  for  the  following  reasons: 

This  is  an  action  for  a  divorce.  One  of  the  grounds  on  which  the 
divorce  is  sought  is  the  alleged  adultery  of  the  defendant.  In  an 
action  which  had  been  brought  against  this  defendant,  by  the  per- 
son with  whom  the  alleged  acts  of  intercourse  had  occurred,  the 
issue  was  as  to  the  fact  of  the  alleged  intercourse.  In  that  action 
the  defendant  therein  had  an  attorney.  Such  attorney  subsequently 
came  to  the  bench  and  when  the  case  at  bar  came  on  for  hearing, 
the  plaintiff  herein  objected  to  the  judge  sitting  on  the  trial  of  this 
case,  claiming  that  he  was  disqualified. 

The  code  on  this  subject  is  as  follows: 

Section  170,  C.  0.  P. :  No  judge  shall  sit  or  act  as  such  in  any 
action  or  proceeding,  when  he  has  been  attorney  or  counsel  for 
either  party  in  the  action  or  proceeding.  Section  4,  0.  0.  P. :  The 
proyisiooB  of  the  code  and  proceedings  under  it  are  to  be  liberally 
oonstmed,  with  a  view  to  effect  its  objects  and  to  promote  justice. 

The  objection  made  to  the  judge  may  not  be  within  the  strict  let- 
ter of  the  statute,  but  I  think  it  is  within  its  spirit.  He  had  been 
an  attorney  for  the  defendant  for  the  purpose  of  meeting  and  resist- 
ing^ a  charge,  the  truth  of  which  was  involved  in  this  action,  and  on 
the  trial  of  which  he  was  to  preside.  As  well  might  it  be  said,  if 
A.  should  bring  an  action  against  B.  on  a  promissory  note  (or  other 
caose),  having  an  attorney,  and  that  action  should  be  dismissed  be- 
fore trial,  ana  the  attorney  should  come  to  the  bench,  and  a  new 
action  be  commenced  for  the  same  cause,  the  fact  of  the  attorneyship 
would  work  no  disqualification,  because  the  second  action  was  not, 
technically,  the  same  action  in  which  he  had  been  attorney.  I  can- 
not agree  to  that. 


No.  9,57e. 

Miller  v.  Van  Loben  Sels  et  al. 

In  Bank,    Filed  Janua/ry  IS,  1886, 

COSSULB  OF  FOKOON  GOVSBNMENTS— JURISDICTION  OF  StATE  CoUBTS  OVEE. — Consuls  of 

foreign  ^vemmenti,  accredited  to  the  government  of  the  United  States,  are,  by  the  consti- 
^istiao  aod  la'wv  Uiereof ,  exempt  from  the  lurisdiction  of  state  courts.  The  exemption  thiu 
*«c«aed  to  them  is  not  a  personal  privilege  which  may  be  waived  by  a  failure  to  plead  in  an 
Mtbn  in  the  state  court :  it  is  a  privilege  accorded  to  the  office,  not  to  the  individual,  and 
Bay  be  taken  advantage  of  in  the  supreme  court  for  the  first  time. 

AppEAii  from  a  judgment  of  the  superior  conrt  of  Sacramento 
eonnty,  entered  in  favor  of  the  plaintin.  The  opinion  states  the 
{acts. 

P.  J.  Van  Loben  8ds  and  A.  Campbell^  6V.,  for  the  appellant. 
Grave  L.  Johnson,  for  the  respondent. 

MoKee,  J.  In  this  proceeding,  the  petitioner  asks  for  an  order 
to  perpetually  stay  proceedings  on  a  judgment  entered  against  him 
in  the  superior  court  of  Sacramento  county,  upon  the  ground  that 

xob  17.— a. 
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he  was  prior  to,  and  at  the  time  the  action  was  commenced,  and  is 
DOW,  consul  of  the  Republic  of  Paraguay  at  the  port  of  San  Fran- 
cisco. Of  the  fact  of  his  consular  appointment  there  is  no  ques- 
tion ;  and  his  exequatur  shows  that  he  was  in  the  office  at  the  com- 
mencement of  the  action;  but  he  did  not  avail  himself  of  the  fact 
by  the  answer  which  he  filed  in  the  action,  or  otherwise  on  the  trial 
of  the  case,  and  judgment  was  rendered  against  him  from  which  he 
has  appealed.  Now,  however,  pending  the  appeal  in  this  court,  he 
claims  the  privilege  of  exemption  from  the  jurisdiction  of  the  courts 
of  the  state;  and  the  only  question  is,  whether  the  privilege  now 
claimed  was  not  waived  by  omitting  to  plead  it  in  the  superior 
court. 

A  personal  privilege  may  be  waived,  but  exemption  or  immunity 
by  virtue  of  official  character  from  liability  to  be  sued  in  certain 
courts  is  not  a  personal  privilege.     It  is  a  question  of  jurisdiction. 
Now,  the  constitution  of  the  IJnited  Sta,tes  declares  that  the  judicial 
power  of  the  United   States  shall  extend    *    *    *     *'  to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls : "  Section 
2,  Article  III,  Constitution;  and  the  ninth  section  of  the  judiciary  act 
of  1879  invests  the  district  courts  of  the  United  States  with  jurisdic- 
tion, exclusive  of  the  courts  of  the  several  states,  of  all  suits  against 
consuls  or '  vice-consuls :    1   Stats.,   76-80.     Therefore,   causes  of 
action  against  diplomatic  ministers  and  consuls  of  a  foreign  govern- 
ment must  be  brought  in  the  proper  United  States  court.     Such 
official  representatives  of  a  foreign  government  accredited  to  the 
government  of  the  United  States,  are,  by  the  constitution  and  law, 
exempt  from  the  jurisdiction  of  state  courts.     The  privilege  thus 
secured  to  them  is  not  a  personal  privilege  to  be  waived  by  a  failure 
to  plead;  it  is  a  privilege  accorded  to  the  office,  not  to  the  indi- 
vidual.    It  is,  say  the  supreme  court  of  the  United  States,  in  Davis 
V.  Packard,  7  Peters,  284,  '*  the  privilege  of  the  country  or  govern- 
ment which  the  consul  represents.     This  is  the  light  in  which  for- 
eign ministers  are  considered   by  the  law  of  nations;  and  our  con- 
stitution and  law  seem  to  put  consuls  on   the  same  footing  iu  this 
respect." 

All  the  questions  involved  in  the  application  of  the  petitioner 
seem  to  have  been  settled  by  the  recent  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of  Bors  v.  Preston,  111  U. 
S. ,  266.  In  that  case  a  citizen  of  the  state  of  New  York,  brought 
an  action  in  one  of  the  circuit  courts  of  the  United  States  in  the 
state  of  New  York,  against  one  Bors,  who  was,  at  the  commence- 
ment of  the  action,  consul  at  the  port  of  New  York  for  Norway  and 
Sweden.  Bors  made  no  objection  to  the  jurisdiction  of  the  court, 
but  answered  to  the  merits  of  the  case«  and  went  to  trial;  but  when 
the  trial  went  against  him  he  sued  out  a  writ  of  error  to  the  supreme 
court,  and  claimed  that  he  ought  to  have  been  impleaded  m  the 
district  court  of  the  United  States,  and  not  in  the  circuit  court;  and 
it  was  there  contended,  as  it  is  here,  that  when  a  defendant  answers, 
and  goes  to  trial,  and  raises  no  objection  or  question,  as  to  the  juris- 
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diction  of  the  coart,  until  after  he  is  defeated,  and  the  cause  has 
been  brought  into  this  court,  it  will  be  presumed  that  the  court  had 
jurisdiction.  But  the  supreme  court  say :  '*  The  fact  that  the  de- 
fendant did  not  in  the  court  below  plead  exemption,  by  virtue  of 
his  official  character,  from  suit  in  the  circuit  court  of  the  United 
States,  did  not  give  the  court  jurisdiction.  *  *  *  This  court 
must  from  its  own  inspection  of  the  record  determine  whether  a  per- 
son holding  the  position  of  consul  of  a  foreign  government  is  ex- 
eladed  from  the  jurisdiction  of  the  circuit  courts,  *  *  *  and 
if  the  case  is  one  of  a  class  of  cases  which  the  law  excludes  altogeth- 
er from  the  cognizance  of  the  circuit  court,  it  will  reverse  on  the 
pint  of  jurisdiction.  *  *  *  *  If  this  were  not  so,  it  would  be 
in  the  power  of  parties,  by  negligence  or  design,  to  invest  those 
courts  with  a  jurisdiction  expressly  denied  to  them." 

It  follows  that  the  Droceedings  against  the  petitioner  in  the  su- 
perior court  were  without  jurisdiction,  and  that  the  judgment  ap- 
pealed from  must  be  reversed. 

Jadgment  reversed  and  cause  remanded,  with  direction  to  the 
lower  court  to  dismiss  the  action. 

Morrison,  C.  J.,  Myrick,  J.,  Sharpstein,  J.,  Boss,  J.,  MoKins- 
TBY,  J.,  and  Thornton,  J.,  concurred. 


No.  9,659. 

Farnsworth  v.  Wixom. 

DepartmtrU  Two,    Filed  Januaty  14,  1885,  • 

FuronrGB  that  the  Deeds  in  Controvebst  webe  Delivered  held  supported  by  the 
widenoe. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Bernardino 
eoonty,  entered  in  favor  of  the  defendant  and  from  an  order  denying 
the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

C.  W.  C.  BoK^ell  and  H,  M.  WtUis,  for  the  appellant. 
Btpron  Waters^  for  the  respondent. 

The  Court.  This  is  an  action  to  set  aside  certain  deeds  on  the 
ground  that  they  were  never  delivered.  On  this  issue  the  evidence 
»  conflicting,  and  the  court  beloie  having  held  that  the  deeds  were 
delivered,  we  cannot  interfere  with  the  judgment  and  order  denying 
piftintiff's  motion  for  a  new  trial. 

Jadgment  and  order  affirmed. 
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No.  9,547. 

Palmer  v.  Sntder  et  al. 

Devartment  One,    Filed  January  14-,  1886, 

Mandate  Dibected  to  Issue  to  Board  of  Trustees  or  San  Diboo.— Judgment  reversed 
and  court  below  directed  to  enter  a  judgment  that  a  peremptory  writ  of  mandate  issue  require 
ing  the  board  of  trustees  of  the  city  of  San  Di^o  to  act  upon  petitioner's  claim,  and  either 
allow  or  reject  the  same. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Diego  coantv 
entered  in  favor  of  the  plaintiff.    The  opinion  states  the  facts. 

E.  W.  Hendricks,  for  the  appellant. 

Works  dc  TUus  and  Conklin  dc  Hunsaker^  for  the  respondents. 

The  Court.  We  find  no  error  in  the  record,  except  in  the  judg- 
ment which  goes  too  far  in  controlling  the  discretion  of  the  board 
of  trustees. 

The  judgment  is  therefore  reversed,  and  the  court  below  is 
directed  to  enter  a  judgment  that  a  peremptory  writ  of  mandate 
issue  requiring  the  board  of  trustees  of  the  city  of  San  Diego  to  act 
upon  the  petitioner's  claim,  and  either  allow  or  reject  the  same. 


No.  9,496. 

Thompson  et  al  v.  Spbat. 

In  Bank,    FUed  January  14, 1885, 

Dismissal  OF  Action  bt  Plaintiff— Wrkn  mat  be  Had.— After  a  cross-complaint  has 
been  stricken  from  the  files,  leaving  an  answer  which  contains  matters  of  defense  only,  the 
plaintiff  may  'dismiss  his  action  at  any  time  before  trial,  upon  judgment  of  costs. 

Appeal  from  a  judgment  of  the  superior  court  of  Amador  county, 
entered  in  favor  of  the  defendant.    The  opinion  states  the  facts : 

Eagoii  &  Armstrong  ^  for  the  appellant. 
A.  Gaminetti,  for  the  respondent. 

Boss,  J.  The  cross-complaint  having  been  stricken  from  the  an- 
swer of  the  defendant,  the  latter  pleading  was  left  with  matters  of 
defense  only.  The  plaintiffs  were,  therefore,  at  liberty  to  dismiss 
the  action  at  any  time  before  trial,  npon  payment  of  costs:  Code 
of  Civil  Procedure,  section  581.  This  they  did — the  dismissal 
having  been  entered  by  the  clerk.  The  purported  trial  of  the  5th 
of  November,  1883,  was^  therefore,  of  an  action  which  had  been 
previously  dismissed. 

Order  reversed  and  cause  remanded,  with  directions  to  the  court 
below  to  set  aside  the  judgment.  MoEee,  J.,  Myrige,  J.,  MoKins- 
TBY,  J.,  Morrison,  0.  J.,  and  Sharpstein,  J.,  concurred. 
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N^o.  8,229. 

POLAGK  ET  AL.  V.  GUBNEE  ET  AL. 

Department  One,    Filed  Jcmuary  16,  1885. 
JuDGXEifT  AB  REPORTED,  ante,  page  46,  modified. 

Appeal  from  a  judgment  of  the  superior  court  of  the  oihr  and 
coQDty  of  San  Francisco,  entered  in  favor  of  theplaintiffs,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  facts  appear  in 
Uie  prior  opinion,  reported  aviey  page  46, 

W,  H,  L.  Barnes,  for  the  appellants. 
James  F.  Stuart,  for  the  respondents. 

The  Coubt.  The  judgment  rendered  herein  on  the  twentieth  of 
December,  1884«  should  be  modified  in  one  respect.  The  action 
was  not  ejectment  and  the  court  below  erred  in  giving  the  plaintiff 
jndgment  for  the  value  of  the  use  and  occupation  of  the  disputed 
premises  for  the  time  defendants  were  in  possession. 

Ordered,  that  the  judgment  rendered  herein,  on  the  twentieth  of 
December,  1884,  be,  and  hereby  is  modified  so  as  to  read  as  follows : 

Order  a£Brmed  and  cause  remanded  with  directions  to  the  court 
below  to  modify  the  judgment,  by  striking  therefrom  the  amount 
awarded  the  plaintiff,  as  the  value  of  the  use  and  occupation  of  Qie 
property,  and  as  so  modified  the  judgment  is  affirmed. 


No.  9,667. 

Andebson  v.  Bubehabt. 

Department  Tw>,    FUed  January  16,  1886. 
Wbit  or  Mandate  Refused  on  Acoodnt  of  Dslat  in  making  application. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Bernardino 
eounty,  refusing  an  application  for  a  writ  of  mandate  to  compel  the 
defendant,  as  tax  collector,  to  execute  a  deed. 

C.  W.  C.  RoweU  and  H.  JIf.  Willis,  for  the  appellant. 
SaUenohUe  d  Curtis,  for  the  respondent. 

The  Coubt.    The  application  for  the  writ  of  mandate  was  prop- 
erly refused,  on  account  of  the  delay  of  making  it. 
Judgment  affirmed. 
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No.  9,420. 

Estate  of  Van  Tassel,  Deceased. 

Department  Two,    Filed  January  16,  1886. 

Adminibtbatob's  Account— Settlement  of  Items  without  Vouchers.— Items  in  an  td- 
xnini8trator*B  account,  aggregating  more  than  fifteen  hundred  dollars,  for  which  no  vouchen 
are  produced,  and  as  to  the  payment  of  which  no  evidence  is  given,  cannot  be  allowed. 

Appeal  from  an  order  of  the  superior  conrt  of  Saoramento  coanty. 
settling  an  administrator's  account.     The  opinion  states  the  facts. 

Henry  Edgerton  and  Add  G.  Hinckaon^  for  the  appellant. 
J.  F.  Bamage^  for  the  respondent. 

The  Ooubt.  Settlement  of  an  administrator's  account.  Items  in 
the  account  ag^gating  more  than  fifteen  hundred  dollars  were 
allowed,  for  which  no  vouchers  were  produced,  and  as  to  which 
there  was  no  testimony  regarding  when,  where  or  to  whom  the  pay- 
ments were  made.     This  was  error:  Sec  1,632,  0.  0.  P. 

Orders  reversed  and  cause  remanded  for  further  proceedings* 


Na  8,398. 

Campodonioo  v.  Grossini  et  al. 

Devartment  Ttpo.    FUed  January  16,  1886, 

Cancellation  of  Fraudulent  Note— Parties  to  Action.— In  an  action  to  cancel  a  prom  " 
iasory  note  on  the  ground  of  fraud,  after  the  same  has  been  assigned  to  a  mala  Ude  puronaser, 
the  original  payee  need  not  be  made  a  party.    The  holder  of  the  note  is  the  only  necessary 
defendant. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

John  M.  Bumdt,  for  the  appellant. 
H.  J.  TUden^  for  the  respondent. 

Thornton,  J.  The  note  assigned  by  the  defendants  Grossini  and 
Tiscomia  to  Spinetti  was  affected  by  fraud,  and  was  very  properly 
ordered  to  be  cancelled.  But  as  it  was  not  negotiable  without  offi»et^ 
and  Spinetti  had  assigned  it  before  action  brought,  we  cannot  see 
that  he  was  either  a  proper  or  necessary  party  to  this  suit.  If  the 
note  had  been  negotiable,  and  Spinetti  had  assigned  it  to  an  inno- 
cent purchaser,  the  case  would  have  been  different,  and  it  would 
then  have  been  proper  to  have  made  him  a  i)arty.  Again,  no  judg- 
ment for  money  was  asked  for  against  Spinetti  or  his  assignee, 
Ghilds — ^nor  would  any  such  judgment  be  proper.  As  to  the  note, 
the  plaintiff  only  asked  that  it  be  cancelled.  This  he  procured.  It 
was  only  necessary  for  this  purpose  to  have  Childs,  the  holder  of 
the  note  when  the  action  was  begun,  before  the  court. 
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The  jndgment  mnst  be  reversed  as  to  Spinetti,  and  the  cause  re- 
msDded  that  it  may  be  modified  in  accordance  with  what  is  here 
said. 

As  Spine tti  only  appeals,  the  jndgment  will  in  other  respects  re- 
main unaffected. 

Ordered  as  above. 

Mtbige,  J.y  and  ShabpstsiNi  J«,  concurred. 


Na  9,429. 

Ebuse  V.  Ohesteb  et  al. 

Department  Two,    Filed  January  16, 188!S. 

EXPEKT  Must  Confine  Testimony  to  Facts.— An  expert  in  handwriting  must  oon6ne 
his  testimony  to  the  facts,  and  cannot  give  his  inference  from  the  facts.  The  inference  to 
be  drawn  is  tor  the  court. 

RsooBD  Altbbbd  Avteb  Being  Made  Not  Admissible.— The  record  of  a  deed  ia  inad- 
mianble  in  evidence,  if  it  has  been  altered  after  it  was  made.  And  where  such  record  has 
been  excluded  after  a  full  enquiry^  it  is  a  matter  of  discretion  for  the  trial  court  to  allow 
further  testimony  in  relation  to  it. 

Appeal  from  a  judgment  of  the  superior  court ,  for  Eem  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

H.  8.  Dixon,  for  the  appellants. 

Wilson  &  Otis  and  Bufua  Arick,  for  the  respondent. 

Thornton,  J.  Ejectment  for  a  parcel  of  land  in  the  county  of 
Earn.  The  defendants  also  filed  a  cross-complaint,  which  was  an- 
swered hj  the  plaintiff.  The  plaintiff  had  judgment  for  a  portion  of 
the  premises  sued  for,  and  for  the  other  portion  judgment  passed 
for  defendants.  A  motion  for  a  new  trial  made  by  defendants  was 
denied,  and  this  appeal  is  prosecuted  by  defendants  from  the  judg- 
ment and  the  order  denying  a  new  trial. 

The  statement  was  properly  settled  and  allowed,  and  the  motion 
to  strike  it  out  is  denied.    . 

There  was  no  abuse  of  this  discretion  in  allowing  at  the  trial  plaint- 
iff to  amend  his  answer  to  the  cross-complaint. 

The  patent  to  Baker  did  not  include  any  portion  of  the  lands  in 
controversy,  and  was,  therefore,  properly  excluded. 

The  issues  arising  on  the  cross-complaint  and  the  answer  to  it 
were  tried  first  in  order,  and  as  to  those  issues  the  defendants  of- 
fered in  evidence  the  record  of  a  deed  from  the  recorder's  office  of 
the  county  of  Kern,  from  George  B.  Chester  to  Julius  Chester, 
bearing  date  the  third  day  of  January,  1873,  which  deed  purported 
to  have  been  executed  and  acknowledged,  and  is  claimed  by  de- 
fendants to  have  been  recorded  in  vol.  5  of  deeds  in  said  recorder's 
office,  at  page  171,  on  the  tenth  of  January,  1876.  It  was  claimed 
by  defendants  that  this  record  contained  a  description  of  the  prop- 
erty conveyed  by.  the  deeds  in  the  following  words:    "United 
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States  lots  number  one,  two,  three  and  four  in  east  half  of  section 
thirty,  town,  twenty-nine  south,  range  twenty-eight  east,  Monnt 
Diablo  meridian." 

To  the  introduction  of  this  record,  plaintiff  objected  on  the  ground 
that  it  was  incompetent,  irrelevant  and  immaterial,  that  it  conyeyed 
no  part  of  the  land  in  controversy,  and  -claiming  that  the  descrip- 
tion in  the  record  offered,  was  as  follows:  ^'ITnited  States  lots 
number  one,  two,  three  and  four,  in  east  half  of  section  thirty- 
four,"  etc.,  etc. 

At  this  stage  of  the  trial  plaintiff  moved  the  court  that  before 
passing  on  the  admissibility  of  the  record  offered,  it  suspend  the 
order  of  proof  and  permit  plaintiff  to  offer  the  testimony  of  experts 
in  deciphering  handwriting.  The  court  granted  the  motion  and 
defendants  excepted. 

It  was  contended  by  plaintiff,  that  there  had  been  an  erasure  and 
alteration  of  the  record,  and  as  to  this,  we  find  no  error  in  having 
the  testimony  of  experts.  The  witnesses  were  competent  to  testify, 
and  there  was  no  error  in  receiving  their  evidence. 

In  the  examination  of  one  of  the  witnesses,  Fore,  called  to  testify 
as  to  the  writing  in  the  record,  he  was  asked  as  to  certain  letters  in 
the  disputed  entry.  It  was  contended  on  behalf  of  defendants,  that 
the  word  following  "  section  thirty "  was  *'town."  Plaintiff  con- 
tended that  the  word  was /our,  and  that  an  attempt  had  been  made 
to  alter  the  word  "  four"  into  **  town."  There  was  evidence  tend- 
ing to  show  that  to  carry  out  their  purpose  to  alter  the  word,  jPhad 
been  changed  to  jT  and  the  concluding  letter  **r'*  to  ''n."  The 
counsel  for  defendants  put  this  question  to  the  witness.  Fore : 

"  Is  it  not  a  fact  that  the  letter  *  r '  as  it  appears  in  this  word  to 
have  been  changed  into  an  '  n/  strong  evidence  that  the  letter  '  F* 
has  been  changed  by  striking  out  the  cross  to  the  letter  '  T '  ?  "  An 
objection  to  this  question  was  made  by  plaintiff  and  sustained.  To 
this  defendants  excepted. 

We  perceive  no  error  in  this  ruling.  The  witness  was  called  to 
testify  as  to  facts,  not  inferences  from  facts.  It  was  the  province  of 
the  court  trying  the  facts  to  make  all  deductions  or  inferences  from 
the  facts  in  evidence.  The  court  very  properly  refused  to  permit  the 
question  to  be  put. 

The  court,  after  hearing  the  testimony  as  to  the  record,  held  that 
it  was  altered  after  it  was  made  and  rejected  the  offer  to  introdaceit. 
In  doing  so,  the  court  relied  on  his  inspection  of  the  record,  on  the 
fact  that  the  original  was  not  produced  (it  was  lost),  and  that  the 

{erson  (Blodgett)  who  made  the  record  was  not  called  as  a  witness. 
t  is  contended  that  this  ruling  is  erroneous.  While  the  question  is 
not  free  from  difficulty,  we  cannot  say  that  the  court  erred  in  its  rul- 
ings. 

After  the  record  had  been  excluded,  the  defendants  made  an  offer 
to  show  that  their  counsel  and  Julius  Chester  had  examined  the 
record  some  time  before  the  trial,  and  had  found  it  as  defendants 
contended  it  should  be,  to  wit:  '*  Section  Thirty,  Town."    Along 


Sup.  Ct.  Oal.3  Oabeaoa  v.  Febnald.  226 

with  this,  it  was  stated  that  defendants  expected  to  offer  a  certified 
copy  of  the  deed.  The  court  raled  out  the  offer  on  the  groand  that 
the  testimony  should  have  been  offered  when  the  question  of  the 
record  and  its  admissibility  was  under  consideration.  To  this  there 
was  an  exception  taken  by  defendants.  The  court  having  passed  on 
the  admissibility  of  the  record  after  a  full  hearing,  it  was  a  matter 
of  discretion  to  allow  further  evidence  in  relation  to  it,  and  as  we 
cannot  perceive  any  abuse  of  discretion  in  the  course  taken  by  the 
conrt,  we  do  not  feel  authorized  to  disturb  its  ruling. 

There  was  a  motion  made  in  this  case  by  defendants  to  be  allowed 
b)  produce  the  original  record  from  Eem  county  which  was  offered 
in  this  court  for  inspection.  We  cannot  see  that  our  ruling  could  in 
any  way  be  affected  by  the  record,  in  the  view  taken  of  it  by  the 
coart  below,  and  therefore  the  motion  is  denied. 

We  find  no  error  in  the  record,  and  the  judgment  and  order  must 
be  affirmed. 

Bo  ordered. 

Mybige,  J.,  and  S^abpstein,  J. ,  concurred. 


No.  9,736. 

Cabeaoa  V,  Febnald. 

DepartmmU  One.    Filed  January  16, 188S. 

XoncB  OF  MoTioH  roB  Xkw  Trial  made  bkfobb  Judohknt.— Notice  of  amotion  for  a 
new  trial  in  an  action  tried  by  a  referee,  and  subseqaerit  proceedings  based  thereon,  ate  inef* 
fectnal  for  any  parpoee,  if  made  before  the  filing  oi  the  findings  and  judgment. 

hlASTDAMVB  LiES  TO  QoMPKL  A  Rbtebee  TO  SETTLE  A  STATEMENT  on  a  motion  for  a  new 
trial,  as  the  remedy  by  appeal  from  an  order  refusing  such  settlement,  conceding  it  to  exist, 
is  isadeqnate. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Barbara 
county,  entered  in  favor  of  the  plaintiff.  The  opinion  states  the 
facts. 

JUetcalf  <t  Metcalf  and  Cope  dt  Boyd^  for  the  appellant. 
B.  B.  Canfidd,  for  the  respondent. 

EofiS,  J.  An  action  entitled  Harris  v.  Oareaga,  was  referred  by 
the  superior  court  of  Santa  Barbara  county  to  the  defendant  herein, 
"to  try  all  the  issues  of  law  and  fact  in  said  cause,  and  to  report 
findings  and  a  judgment  thereon."  The  case  was  regularly  tried 
before  the  referee,  who  subsequently,  and  on  the  ninth  day  of  Jan- 
nary,  1882,  reported  to  the  court  his  findings  of  fact,  conclusions  of 
law,  and  a  judgment,  but  by  direction  of  the  court  they  were  not 
filed  until  the  eighth  day  of  September,  1882.  Meanwhile,  how- 
ever, that  is  to  say,  on  the  thirteenth  of  February,  1882,  the  de- 
fendant, a^inst  whom  the  decision  of  the  referee  was,  gave  notice  of 
kifl  intention  to  move  for  a  new  trial,  and  followed  it  with  a  state- 
ment which  was  settled,  allowed  and  certified  by  the  referee  and 
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filed  in  court  on  the  eighth  of  September,  1882 — the  day  the  find* 
ings  and  jadgment  were  filed.  The  proceedings  thos  taken  by  the 
defendant  for  the  purpose  of  obtaining  a  new  trial  of  the  action, 
having  been  taken  before  the  findings  and  judgment  were  filed  were 
inefiectual  for  any  purpose,  as  was  held  on  an  appeal  taken  by  the 
plaintiff  in  that  action  from  an  order  made  by  the  court  based  upon 
those  proceedings  granting  a  new  trial :  Etarris  v.  Careaga,  1  W. 
0.  Sep.,  467.  Seing  ineffectual'  for  any  purpose,  they  are  to  foe 
laid  out  of  consideration. 

But  it  appears  that  subsequent  to  the  filing  of  the  findings  and 
judgment,  and  within  statutory  time  thereafter,  the  defendant  duly 
served  and  filed  a  notice  of  intention  to  move  for  a  new  trial  of  the 
action,  and  within  due  time  thereafter  prepared  and  served  upon  the 
attorneys  for  the  plaintiff  in  the%$tion  nis  proposed  statement  on 
the  motion,  who,  reserving  the  right  to  object  to  the  settlement 
thereof,  proposed  amendments  thereto.  Within  proper  time  there- 
after the  proposed  statement  and  amendments  were  presented  to 
the  referee  for  settlement,  which  was  continued  from  time  to  time 
until  the  fourteenth  of  May,  1883,  at  which  time  the  respective  par- 
ties, by  their  attorneys,  appeared  before  the  referee,  when  the  attor- 
ney for  the  plaintiff  objected  to  the  settlement  of  the  proposed 
statement,  his  objection  beiug  based  on  the  fact  of  the  former  pro- 
ceedings for  a  new  trial.  Subsequently,  the  respective  parties  were 
heard  upon  the  objections,  and  on  the  fourteenth  of  June,  1883,  the 
referee  made  and  filed  an  order  in  writing,  sustaining  the  plaintiff's 
objections  to  the  settlement  of  the  statement  and  refusing  to  settle 
the  same.  On  the  ninth  of  May,  1884,  and  after  the  decision  of 
this  court,  holding  the  proceedings  for  new  trial,  first  alluded  to 
herein,  ineffectual,  the  defendant  applied  to  the  court  for  a  writ  of 
mandate,  compelling  the  referee  to  settle  his  proposed  statement, 
and  the  court  having  awarded  the  writ,  the  present  appeal  is  from 
that  judgment. 

For  the  appellant  it  is  said  that  the  order  of  the  referee  refusing 
to  settle  the  statement  is  appealable,  and  therefore  that  mandamus 
will  not  lie.  If  appellant's  premise  in  this  regard  be  conceded,  his 
conclusion  does  not  follow.  Where  the  remedy  by  appeal  is  inade- 
quate, the  existence  of  such  a  remedy  is  not  an  answer  to  the  appli- 
cation for  the  writ:  Merced  M.  Co.  v.  Fremont,  7  Gal.,  130.  It 
is  plain  that  an  appeal  from  the  action  of  the  referee  refusing  to  set- 
tle the  statement,  conceding  that  the  right  of  appeal  existed,  would 
not  have  afforded  the  defendant  an  adequate  remedy;  for  if,  on  such 
appeal  the  order  should  be  reversed,  it  would  not  secure  the  ag- 
grieved party  the  right  erroneously  denied  him,  namely,  the  settle- 
ment of  the  statement.  The  referee  might  still  refuse  to  settle  it, 
and  defendant  at  last  be  compelled  to  resort  to  mandamus.  The 
statement  in  question  having  been  presented  in  due  time,  the  law 
enjoined  upon  the  referee  the  duty  to  settle  it  and  the  writ  of  man- 
date will  issue  to  compel  the  discharge  of  the  duty:    Lin  Tai  v. 
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Hewill,  66  Cal.,  118;  People  v.  Crane,  60  Cal.,  279.  There  was 
no  such  laches  as  precluded  a  resort  to  this  remedy  on  the  part  of 
the  defendant. 

Judgment  affirmed. 

MgKee,  J.,  and  MgKinstbt,  J.,  conc9rred. 


No.  8,225. 

Olnbt  v.  Weske. 

DepartmefU  Tvoo.    FiM  January  16^  1885. 
EnoBD  Held  to  'Pbxskht  ho  EBROBand  judgment  and  order  affirmed. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
coanty  of  San  Francisco,  entered  in  favor  of  tiie  plaintiff,  and  from 
an  order  den3dng  the  defendant  a  new  trial. 

B,  Percy  Wright,  for  the  appellant. 

Bobinaon,  Olney  <t  Byme^  for  the  respondent.    • 

The  Coubt.  We  find  no  error  in  this  record.  It  does  not  pre- 
sent a  case  of  dependent  covenants.  If  plaintiff  failed  to  perform 
his  contract  in  the  action  of  Leet  etal.  v.  The  Weske  Gravel  Mining 
Company,  he  was  responsible  in  damages  for  such  breach,  but  no 
damages  are  asked  for  herein. '  This  contract  was  pleaded  as  a  de- 
fense to  the  action,  which  it  clearly  is  not. 

The  court  properlv  directed  the  jury  as  to  the  issues  in  the  cause. 

Judgment  and  order  affirmed. 


No.  9,690. 

Lang  v.  Specht. 

Departmtia  Two.    FUed  Janvary  16, 1886. 

FntDiHO  THAT  THS  NoTK  SuKD  OK  HAD  Nkver  bexk  Paio  or  discharged,  hdd  eupported  by 
tbe  evidence. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
oouDty  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
aa  order  denying  the  defendant  a  new  trial. 

T.  C.  Van  Ness,  for  the  appellant. 
John  0.  Burchf  for  the  respondent. 

The  Coubt.  The  court  found  that  the  note  in  suit  was  never 
paid  or  discharged.  The  evidence  sustains  the  finding.  There  is 
00  error  in  the  record. 

Judgment  and  order  affirmed. 
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No.  8.503. 

Gallendab  V.  Patiebson  ET  AL. 

Deioartment  Two,    Filed  January  16, 1886. 

m 

Street  Assessment— Assionment  oe— Estoppel.— A  party  who  has  assigned  a  contract 
and  asBesifement  for  street  work,  for  a  valuable  consideration,  is  estopped  to  deny  the  validity 
of  such  contract  and  assessment. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

IkUy  R.  Wise  and  Edioard  Fitzpatrick,  for  the  appellants. 
Shafter^  Parker  dt  Waterman  for  the  respondent. 

Thobnton,  J.  It  appears  in  this  cause,  which  was  an  action  to 
enforce  the  lien  of  a  street  assessment,  that  the  property  owners 
took  the  contract  for  doing  the  work,  and  that  after  the  work  was 
done  and  the  assessment  made  by  the  proper  officer,  the  contractors 
assigned  for  value  received  to  the  plaintiff  all  their  right,  title  and 
interest  in  said  contract  and  in  the  assessment,  warrant  and  dia- 
gram and  all  the  moneys  due  and  to  grow  due  thereon. 

Patterson,  one  of  the  contracting  property  owners  and  assignors, 
was  a  party  defendant,  and  the  court  rendered  judgment  against 
him. 

It  is  contended  that  Patterson,  the  appellant,  is  estopped  to  deny 
the  validity  of  the  contract  and  of  the  assessment.  We  are  of  opin- 
ion that  tms  point  is  well  taken.  A  party  cannot  for  value  assign 
a  contract  and  assessment  and  then  set  up  the  defense  that  they  are 
invalid,  because  not  in  compliance  with  the  street  law.  The  law 
does  not  tolerate  such  a  procedure.  Having  accepted  a  benefit 
under  it  he  cannot  be  heard  to  say  that  it  is  invalid. 

Judgment  and  order  affirmed. 

Mybice«  J.,  and  Shabpstein,  J.,  concurred. 


Na  9.824.' 

Boyd  t;.  Dodson,  Quardian  of  Silas  A.  Boyd,  an  Insane  Person. 

DepaHment  Two.    Filed  Januarp  17,  1886. 

Gdabdian  Ad  Litem  of  Iksanb  Person— Appointmsmt  of.— ^The  superior  ooiut  has  no 
jurisdiction  to  appoint  a  guardian  ad  litem  of  an  insane  person  in  an  action  in  which  he  is  not 
a  party. 

Uemurreb  to  the  Complaint  Held  Propeblt  Subtainbd. 

Appeal  from  a  judgment  of  the  superior  court  of  Modoc  coxmiy, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

F.  W.  Eiving,  for  the  appellant. 
J.  J.  May,  for  the  respondent. 
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The  Court.  The  foregoing  is  the  title  of  the  action  as  appears 
throoghont  the  transcript.  The  allegations  of  the  complaint  concern 
tbe  plaintiff,  as  gaardian  of  the  person  and  estate  of  the  insane 
person,  and  the  said  insane  person,  and  in  no  way  concern  the  de- 
fendant Dodson.  It  appears  that  Dodson  was  appointed  gaardian 
od  litem  of  the  insane  person,  bat  it  does  not  appear  that  th6  latter 
was  ever  a  party  to  the  action.  It  is  only  when  an  insane  person  is 
a  parly  that  the  court  has  jurisdiction  to  appoint  a  gaardian  ad 
Him:  Sees.  372  and  373,  C.  0.  P. 

We  do  not  think  the  complaint  states  facts  sufficient  to  show  that 
thesnperior  court,  sitting  in  probate,  had  not  jurisdiction  to  settle 
the  account  of  plaintiff  as  guardian,  and  does  not  show  sufficient 
reason  why  she  did  not  present  her  account  to  that  court.  It  does 
not  wpear  that  an  inventory  cannot,  even  at  this  late  day,  be  filed. 
The  uemurrer  was  properly  sustained. 

Judgment  affirmed. 


No.  9,417. 

XoGOBMIGK    ET    AL.    t;.   SpBINQFIELD    FiBE    AND    MaBINE    InSUBANOB 

COHPANT. 

Department  One,    FUed  Janiuurpl9t  2886, 

Fob  Imbusanob— Intsust  of  Insdrbd— Inoobrbot  Statemsnt  of  in  Policy— Estop* 
PIL— An  iniioranoe  wm  affected  by  the  pUintifffl  on  a  stock  of  goods,  the  property  of  a 
eorporatioii  in  which  they  were  stockboldera,  and  which  goods  they  were  holding  aa  security 
forfKlvances;  their  application  described  the  property  as  their  own ;  the  policy  referred  to 
the  api^oation,  and  niade  it  a  part  thereof,  and  all  statements  therein  warranties,  and  pro- 
nded  thjU  if  the  assorea  were  not  the  sole,  absolute  and  unconditional  owner  of  the  prop- 
erty tnsDred,  and  sach  interest  were  not  truly  stated  in  the  policy,  then,  and  in  every  such 
case,  the  policy  should  be  void.  Held,  that  the  policy  was  void,  and  that  the  insurers  were  not 
estopped  to  deny  its  invalidity,  because  they  did  not  assert  tne  same  immediately  after  the 
fire,  when  tbcry  discovered  the  true  nature  of  the  plaintiff's  interest 

Appeal  from  a  judgment  of  the  superior  court  of  the  cify  and 
coon^  of  iSan  Francisco,  entered  in  f ayor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 


Wmiam  M.  Pierson,  for  the  appellant. 
John  H.  Dickinaon^  for  the  respondent. 

McKiNSTBT,  J.  The  policy  of  insurance  on  which  this  action  was 
brought,  contains  the  covenants : 

*'  If  tiie  assured  is  not  the  sole,  absolute  and  unconditional 
owner  of  the  property  insured,  ^  *  *  and  the  interest  of  the 
assured  be  not  truly  stated  in  the  policy  *  *  *  then,  and  in 
eyeiy  such  case  this  policy  shall  be  void. 

*'  If  an  application  *  *  *  is  referred  to  in  this  policy  *  * 
such  application  *  *  shall  be  considered  a  part  of  this  policy 
and  a  warranty  by  the  assured,  and  if  the  assured,  in  a  written  or 
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verbal  application^  makes  any  erroneons  representation    *    ^   then 
and  in  every  such  case  this  policy  shall  be  void." 

The  plaintiff's  application  for  the  insurance  was  ''on  their  stock 
of  manufactured  manilla  paper,  while  contained  in  the  round,  Imck 
warehouse  in  the  rear  of  their  paper-mill  building,"  etc. 

The  evidence  showed  that  the  insured  property  was  the  proprty 
of  the  "Lick  Paper  Company,"  a  corporation;  that  the  plamtiffis 
were  stock-holders  of  the  Lick  Paper  Company  to  the  extent  of  one- 
half  of  the  capital  stock,  and  that  they  held  a  power  of  attorney 
representing  the  other  half;  that  plaintiff  McCormick  was  president 
and  plaintiff  Delanoy  was  secretary  of  the  corporation;  that  the 
plaintiffs  were  commission  merchants,  and  sold  the  product  of  the 
corporation  on  a  commission  of  five  per  cent.,  and  that  they  held 
such  product  as  security  for  advances  made  by  them  to  the  corpora- 
tion, which  advances  varied  from  time  to  time,  and  at  the  time  of 
the  loss  they  amounted  to  about  twenty  thousand  dollars. 

And  it  further  appeared  that  the  corporation  at  the  time  of  the 
loss  was  solvent,  and  plaintiffs  had  other  security  for  their  advances. 

On  this  evidence  the  defendant  moved  for  a  non-suit,  on  the 
ground  that  the  evidence  showed  ''  that  plaintiffs  were  not  the  sole 
or  absolute  or  unconditional  owners  of  the  property  insured,  and 
the  nature  of  their  interest  did  not  appear  either  in  their  applica- 
tion for  insurance  nor  in  the  policy  itself." 

The  court  below  erred  in  denying  the  motion  for  non-suit. 

The  most  that  can  be  claimed  on  the  part  of  the  respondents  is, 
that  they  were  stockholders  in  the  corporation  that  owned  the  in- 
sured property,  and  that  they  were  also  commission  merchants 
holding  the  property  as  security  for  advances. 

Under  neither  of  these  aspects  nor  both  combined,  were  they  the 
''sole,  absolute  and  unconditional  owners  of  the  propertv insured." 
Their  application  and  the  policy,  however,  renresented  them  to  be 
such  owners.  The  contract  between  the  appellant  and  respondents 
provided,  that  if  they  were  not  such  owners,  and  their  interest 
should  not  be  truly  stated  in  the  policy,  then  the  policy  should  be 
void. 

The  civil  code  provides,  sec.  2,611 :  "A  policy  may  declare  that 
a  violation  of  specified  provisions  thereof  shall  avoid  it,  otherwise, 
the  breach  of  an  immaterial  provision  does  not  avoid  the  policy." 
The  same  code,  sec.  2,607,  provides  that  "a  statement  in  a  pokey 
of  a  matter  relating  to  the  person  or  thing  insured,  or  to  the  risk  as 
a  fact,  is  an  express  warranty  thereof." 

The  policy  makes  the  representation  as  to  the  ownership  of  the 
property  a  warranty.  If  it  should  be  conceded  that  plaintiffs  had 
an  insurable  interest,  that  fact  would  have  no  effect  upon  the  deter- 
mination of  the  question  here  presented.  The  statement  in  the  ap- 
plication of  plaintiffs  that  the  property  was  '.'  their "  property,  is 
a  statement  that  they  were  the  only,  absolute  and  unconditional 
owners  of  it:  JSouthwick  v.  Atlantic  F.  and  M.  Ins.  Co.,  133  Mass., 
457;  Lasker  v.  St.  Joseph  F.  and  M.  Co.,  86  N.  Y.,  424;  Mers  v. 
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Franklin  Ins.  Co.,  68  Mo.,  127;  Rohrback  v.  Germania  F.  Ins.  Co., 
62  N,  T..  47. 

It  is  contended  by  respondents  that  the  defendant  ''waived 
the  warranty,  or  is  estopped  from  asserting  that  plaintiffs  were  not 
the  only,  absolute  and  unconditional  owners  of  the  property,  by 
reason  of  facts  occurring  after  the  fire. 

The  facts,  claimed  to  be  established  by  the  evidence,  on  which 
respondents  rely  as  proving  such  "waiver "or  estoppel,  may  be 
stated  as  follows : 

On  the  day  after  the  fire  Mr.  Easton,  of  Jacobs  &  Easton  (general 
a^^ents  *of  defendant),  and  Mr.  Fenn,  their  adjuster,  called  at  the 
office  of  plaintiffs  and  looked  over  the  inventory  of  what  stock  they 
bad  on  hand.  On  the  day  following,  the  plaintiff,  McCormick,  gave 
to  Fenn  a  memorandum  of  property  destroyed,  and  assisted  him  in 
ascertaining  the  loss.  Easton  and  Fenn  were  told  the  exact  condi- 
tions under  which  plaintiffs  held  the  paper,  and  that  the  Lick  Pa- 
per Company  at  that  time  owed  plaintiffs  twenty  thousand  dollars. 
They  were  told  that  the  property  was  held  on  consignment.  Fenn, 
who  was  authorized  to  act  for  J.  &  E.,  afterwards  asked  one  of 
plaintiffs  to  come  to  the  office  of  Jacobs  &  Easton  to  be  settled  with. 
The  only  question  in  dispute,  before  the  commencement  of  the  action, 
was  the  amount  of  the  loss — appellant  claiming  it  was  not  bound  to 
pay  for  '*  paper  bags,"  but  offering  to  pay  all  else,  and  respondents 
claiming  that  paper  bags  were  covered  by  the  policy.  An  affidavit, 
prepared  by  appellant's  agents,  was  at  their  request  signed  and 
sworn  to  by  plaintiff,  McCormick,  on  July  11th,  four  days  after  de- 
fendant knew  the  nature  of  plaintiff's  interest  in  the  property, 
which  stated :  That  he  and  his  partner  were  stockholders  m  the 
lick  Paper  Mill  Company,  one  being  its  president  and  the  other  its 
secretary.  That  they  were  the  agents  of  the  company,  making  ad- 
Tances  to  it  and  receiving,  as  security  therefor,  the  manufactured 
article;  that  the  manufactured  paper  was  stored  in  the  company's 
warehouse  (where  the  fire  took  place),  until  such  time  as  McCor- 
mick &  Delanoy  could  place  it  in  the  market;  that  such  advances 
were  made  upon  the  report  of  the  superintendent  of  said  mill ;  that 
the  quantity  of  paper  was  manufactured  and  is  contained  in  said 
warehouse,  etc.,  ^proceeding  with  a  full  statement  of  plaintiffs'  in- 
terest in  and  relation  to  the  property). 

The  facts  above  recited  did  not  constitute  an  estoppel  upon  de- 
fendant. "To  constitute  an  estoppel  there  must  be  such  conduct 
on  the  part  of  the  insurers  as  would,  if  they  were  not  estopped, 
operate  as  a  fraud  on  the  party  who  has  taken^  or  neglected  to  take, 
some  action  to  his  own  prejudice  in  reliance  upon  it.  *  *  * 
Where  no  act  has  been  done  or  left  undone  by  the  insured  in  reli- 
ance upon  the  action  or  non-action  of  the  insurer  there  can  be  no 
««toppel:"  May  on  Ins.,  507;  Security  Ins.  Co.  v.  Fay,  22  Mich., 
467. 

The  facts  above  recited  could  not  and  did  not,  induce  the  plaint- 
ifik  to  take  any  action  to  their  own  prejudice.     As  to  waiver,  the 
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policy  contains  an  express  covenant  that  no  officer  of  the  company 
defendant  shall  be  held  to  have  waived  any  of  its  terms  and  condi- 
tions, unless  the  waiver  shall  be  endorsed  thereon  in  writing. 

Judgment  and  order  reversed  and  cause  remanded  for  new  trial. 

MOBBisoN,  G.  J.,  and  McEee,  J.,  concurred. 


Na  9,083. 

EiOHABDS,  Administrator  &c.  v.  Wetmobe  et  al. 

In  Bank.    FOad  January  19, 1886. 

Sbitivo  apart  Ho vkstead— Cannot  be  had  in  Ejsgtmrnt.— In  an  action  of  efectment 
brought  by  an  administrator,  the  Bnperior  court  has  no  power  to  set  aside  the  land  sought  to 
be  recovered,  as  a  homesteaa  for  the  minor  children  of  the  intestate.  The  superior  court, 
sitting  in  such  action,  cannot  assume  the  functions  of  the  superior  court,  sitting  in  the  matter 
ol  the  intestate^s  esti^  although  both  may  be  in  the  same  county,  with  the  same  judge  pre- 
siding. 

Appeal  from  a  judgment  of  the  superior  court  of  Tuolumne  county, 
entered  in  favor  of  the  defendants.    The  opinion  states  the  facts. 

Dorsey  <t  Nicol,  for  the  appellant. 
JEdtoin  A.  Bodgeh,  for  the  respondents. 

Mybice,  J.  Ejectment  by  an  administrator.  The  defendant,  E. 
0.  Wetmore,  was  the  widow  of  the  deceased;  since  the  death  of  the 
deceased  she  intermarried  with  her  co-defendant. 

The  court  adjudged  that  the  property  was  not  subject  to  adminis- 
tration, and  that  the  administrator  was  not  entitled  to  the  posses- 
sion thereof,  because  the  deceased  left  minor  children  who  were  en- 
titled to  have  the  premises  set  apart  as  a  homestead;  and  the  court 
made  an  order  setting  apart,  the  said  premises  as  a  homestead  for 
the  use  of  said  minor  children.  This  was  error.  It  is  not  for  a  court 
of  law,  in  an  action  of  ejectment,  to  set  apart  premises  as  a  homestead; 
that  function  appertains  to  a  court  sitting  in  probate,  in  the  matter 
of  the  estate  of  the  deceased.  The  superior  court,  sitting  in  the 
case  of  Richards  v.  Wetmore,  ejectment,  could  not  assume  the 
functions  of  the  superior  court  sitting  in  the  matter  of  the  estate  of 
Richards,  deceased,  even  though  both  may  be  in  the  same  county, 
with  the  same  jud^e  presiding. 

We  are  not  considering  the  effect  of  the  will  of  deceased  upon  the 
right  of  the  defendant,  E.  0.  Wetmore,  to  the  possession  of  the 
premises,  nor  the  right  of  those  of  the  children  of  the  deceased  who 
are  minors  to  apply  to  the  superior  court  sitting  in  probate  to  have 
the  premises  set  apart  as  a  homestead. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Shabpstein,  J.,  Boss,  J.,  MoEins:^t,  J.,  Morrison,  0.  J.,  and 
McEee,  J. ,  concurred. 
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No.  20,055. 

People  v.  Pape. 

In  Bank.    Filed  January  20,  1885. 

Assault  with  Deadly  Weapon— Indictment  for.— An  indictment  for  an  assault  with 
ft  deadly  weapon,  which  either  avers  that  the  instrument  or  thing  was  a  deadly  weap  m,  or 
states  facts  from  which  the  court  can  see  that  it  was  necessarily  such,  sufficiently  alleges  the 
deadir  character  of  such  weapon. 

The  Same— Assault  by  Explosion  of  Powder.- One  who  attempts  to  commit  a  violent 
ujiuyon  thepeniou  of  another,  by  means 'of  the  explosion  of  a  keg  of  powder,  is  guilty  of 
Ao  a«ai)lt  with  a  deadly  weapon,  although  he  was  not  present  when  the  explosion  occurred. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
coontj  of  2San  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant, and  from  an  order  denying  him  a  new  trial.  The  opinion 
states  the  facts. 

Robert  Ash,  for  the  appellant. 
Morney  General,  for  the  respondent. 

The  Coubt.  It  is  not  contended  bj  appellant,  but  that  the  in- 
formation sufficiently  charges  an  assault  with  intent  to  murder. 
The  jury  found  the  defendant,  appellant,  guilty  of  an  assault  with 
a  deadly  weapon.  The  offense  of  which  defendant  was  found  guilty 
is  included  in  that  with  which  he  was  charged:  People  v.  English, 
30  Gal.,  214.  It  is  urged,  the  information  fails  to  aver  the  assault 
vas  with  a  deadly  weapon;  that  *'  a  tin  box  filled  with  gunpowder" 
is  not  necessarily  a  deadly  weapon.  But  the  information  charges 
that  the  tin  box  filled  with  gunpowder,  wherewith  it  is  alleg^^d  the 
assault  was  made,  was  a  deadly  weapon.  The  important  part  of  the 
averment  is  that  the  weapon  was  deadly:  People  v.  Congleton,  44 
CaL,  92.  Where  the  indictment  either  avers  tliat  the  instrument  or 
thing  was  a  deadly  weapon,  or  states  facts  from  which  the  court  can 
see  that  it  was  necessarily  such,  it  would  seem  to  be  sufficient: 
People  V.  Jacobs,  29  CaL,  579. 

It  is  further  contended  that  an  assault  was  not  proved  because 
the  case  shows  defendant  was  not  present  when  the  explosion  oc- 
curred. "  An  assault  is  an  unlawful  attempt,  coupled  with  a  pres- 
ent ability,  to  commit  a  violent  injui^  on  the  person  of  another:" 
Pen.  C,  240.  It  has  been  said  that  the  attempt  must  be  apparent: 
Wharton's  Cr.  L.,  sec.  603.  But  this  does  not  mean  that  it  must 
be  apparent  to  the  person  against  whom  the  assault  is  made,  and  it 
is  no  defense  that  the  attack  is  made  upon  an  unconscious  person : 
Id.,  612.  Nor  upon  principle  must  it  appear,  to  constitute  the 
offense,  the  intent  was  that  the  injury  should  follow  immediately  on 
the  act  which  is  the  attempt.  If  defendant  placed  the  vessel  con- 
taiaing  gunpowder  in  the  coal-bin  of  the  prosecuting  witness,  it 
^y  l^  he  might  have  been  indicted  for  an  attempt  to  murder,  but 
his  act  was  an  assault.    He  had  a  present  ability  to  do  the  act. 

There  was  evidence  to  sustain  the  verdict. 

Judgment  and  order  affirmed. 
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Wo.  20,026. 

People  v.  Wilson. 

In  Bank,     Filed  Jcmvuiry  tO,  18S5, 

Where  there  ir  Evidence  to  Sustain  a  Verdict,  it  will  not  be  disturbed. 

Acts  Bone  ih  Presence  of  DErENOANT— Evidence  op. — In  a  prosecution  for  larceny 
evidence  as  to  the  acta  of  a  person,  committed  in  the  presence  of  the  defendant,  are  admis- 
sible. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant of  larceny,  and  from  an  order  denying  him  a  new  trial. 
The  opinion  states  the  facts. 

M.  8.  Horariy  for  the  appellant. 
Attorney  General^  for  the  respondent. 

The  Court.  There  was  evidence  in  the  case  tending  to  show  that 
the  defendant  was  guilty.    We  cannot,  therefore,  disturb  the  verdict. 

The  court  below  refused  the  following  request  of  the  defendant  to 
charge  the  jury : 

*'  You  cannot  take  into  consideration  as  against  the  defendant  any 
act  of  Lizzie  Crowley  unless  the  people  have  proven  to  your  satisfac- 
tion that  a  conspiracy  had  been  entered  into  oetween  her  and  the  de- 
fendant to  commit  the  crime  of  larceny,  or  to  take  the  money  of  the 
complaining  witness." 

We  find  no  error  in  this  refusal.  The  acts  of  Lizzie  Crowlev  ad- 
mitted in  evidence  were  *  committed  while  she  was  present  with  the 
defendant,  and  of  themselves  showed  a  connexion  between  them. 
Apart  from  any  conspiracy  between  them  to  steal  (of  which  there 
was  no  evidence),  the  testimony  was  pertinent  and  relevant,  and 
therefore  admissible. 

Judgment  and  order  affirmed. 


No.  8,348. 

Wood  r.  Bradley  et  al. 

Department  One,    Filed  January  20^  1886. 

Foreclosure  of  Assessment  Lien— Extinouishment  of  Prior  Lten. — ^The  foreclosure 
of  the  lien  of  a  street  assessment  does  not  extinguish  prior  liens  of  the  same  nature,  when 
such  prior  lien  holders  are  not  parties  to  the  foreclosure  action. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 

J.  M.  Woodf  for  the  appellant. 

Parker^  Shafter  dt  Waterman^  for  the  respondents. 

Boss,  J.  Diggins  v.  Page  was  an  action  to  enforce  a  street  as- 
sessment lien  that  accrued  July  10,  1875,  against  a  lot  of  land  in  the 
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city  and  county  of  San  Francisco.  By  virtue  of  a  sale  made  under 
the  judgment  rendered  in  that  action,  the  title  of  the  owner  of  the 
lot  vested  in  the  plaintiff  in  the  present  action.  But  prior  to  the 
Accruing  of  the  assessment  lien  involved  in  the  action  of  Diggins  v. 
Page,  the  defendant  in  the  present  action  acquired  a  street  assess- 
ment lien  upon  the  lot,  which,  when  Diggins  v.  Page  was  com- 
menced/he  was  proceeding  to  enforce  by  action  entitled  Brady  v. 
Page.  And  having  finally  got  «  judgment  declaring  his  lien,  and 
directing  a  sale  of  the  property  to  satisfy  it,  he,  Brady,  is  sought  by 
the  present  action  to  be  enjoined  from  enforcing  it  upon  the  ground, 
as  we  understand  counsel,  that  the  foreclosure  of  the  lien  involved 
m  Diggins  v.  Page  extinguished  all  prior  liens.  It  is  not  pretended 
ftat  Biady  was  a  party  to  the  suit  of  Diggins  v.  Page,  but  *it  is 
sought  to  sustain  the  position  by  likening  the  foreclosure  of  a  street 
assessment  lien  to  a  sale  of  property  for  the  non-payment  of  taxes, 
and  a  conveyance  thereunder. 

''  While  the  power  of  assessment  comes  from  the  general  power 
of  taxation  it  must  not  be  confounded  with  it,**  said  this  court  in 
Taylor  v.  Palmer,  31  Cal.,  251.  ''In  their  origin  and  legal  or  con- 
stitutional complexion  they  are  the  same;  but  in  the  mode  of  their 
exercise  and  in  the  effect  of  such  exercise  upon  the  property  of  the 
taxpayer  they  are  essentially  different."  Taxes  are  a  public  impo- 
sition, levied  by  authority  of  the  government,  upon  the  property  of 
the  citizen  generally,  for  the  purpose  of  carrying  on  the  government, 
while  the  more  restricted  term  ''assessment*'  is  usually,  as  it  was  in 
the  present  case,  induced  by  the  request,  made  known  according  to 
the  provisions  of  the  charter  of  the  municipal  government,  of  a  ma- 
jority of  the  inhabitants  of  the  assessment  district,  and  is  levied  for 
the  benefit  of  the  property  situated  within  the  particular  district—* 
the  assessment  beinff  an  equivalent  from  the  owner  for  the  improve- 
ment  made  to  the  value  of  the  property.  Sach  assessments  are  not 
collected  like  public  taxes,  but  generally,  as  in  the  case  here,  a  par- 
ticular mode  of  recovering  the  charse  is  pointed  out  by  the  statute. 
The  statute  in  the  present  instance  does  not  purport  to  attach  to  the 
proceedings  for  collection  the  effect  claimed  by  appellant,  and  there 
are  no  considerations  of  public  policy  that  require  that  it  should  be 
given. 

Judgment  affirmed. 

Mo&SE,  J.y  and  MoEinstbt,  J«,  concurred. 
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No.  9,661. 

QuiNBY  V.  Butler  et  al. 

DepaHmerU  On€,     Filed  Jcmuctrp  20,  1886, 
For  Erborb  Without  Injury  a  Judgment  will  not  be  Revsused. 

Appeal  from  a  judgmeut  of  the  superior  coart  of  Los  Aogelea 
county,  entered  in  favor  of  the  defendants,  and  from  an  order  de- 
nying the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

A,  J.  King,  J.  T.  Richards  and  S.  Haley ^  for  the  appellant. 
jP.  J.  De  Puy,  for  the  respondents. 

The  Court.  The  record  shows,  that  the  issues  of  fact  raised  by 
the  pleadings  in  the  action  were  submitted  to  the  jury  upon  eyi- 
dence  given  by  the  respective  parties.  Of  these  issues  one  involved 
the  fact  of  a  former  recovery,  and  another  of  coverture  of  the  plaint- 
iff at  the  commencement  of  the  action.  The  jury  returned  a  ver- 
dict for  defendants,  and  as  the  verdict  may  have  been  rendered  upon 
one,  or  another,  or  all,  of  said  issues,  the  assigned  errors,  of  which 
the  appellant  complains,  if  errors  at  all,  were  errors  without  injury. 

Judgment  and  order  affirmed. 


No.  8,379. 

Farragiard  et  al  v.  Superior  Court. 

In  Bank,    Filed  January  iO^  1885, 

Issuance  of  Execution— Satisfaotion  bt  Alleged  Assignee.— The  superior  ooort  haB 
jurisdiction  to  order  an  execution  to  issue  on  a  judgment,  notwithstanding  a  satisfaction 
thereof  has  been  executed  and  acknowledged  by  an  alleged  assignee  of  the  judgment. 

Appuoation  for  writ  of  review.     The  opinion  states  the  facts. 

A,  D.  Splivalo  and  William  H.  Mott,  for  the  petitioners. 
W.  H.  dc  e/.  R.  Glascock,  for  the  respondent. 

The  Court.  The  superior  court  had  jurisdiction  to  order  execu- 
tion  to  issue,  on  the  judgments  in  the  actions  Barillari  v.  Giovanai 
and  Angelo  Ferrea  (upon  application  of  the  plaintiff  herein),  not- 
withstanding the  satisfaction  pieces  executed  and  acknowledged  by 
Giovanni  Cordano,  alleged  to  be  an  assignee  of  said  judgments. 

Writ  denied  and  proceedings  dismissed. 
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SUPREME    COURT    OF    NEW    MEXICO. 

Ohayes  r.  Chaves. 

FUtA  January  IS,  1886, 

m 

JniT  TbIAL — iNSTBUCnOK  TO  FIND  FOB  PARTICULAR  PARTT  WHEN  ErBOR.— A  COUrt  cannot 

inrtnict  the  jury  that  the  defendant  has  failed  to  sustain  his  plea  of  set  off,  and  direct  them 
to  find  for  the  plaintiff,  when  there  is  any  evidence  which  might  have  justified  the  jury  in 
findlz^  that  such  set  off,  or  some  part  of  it,  was  true. 

Appeal  from  the  second  judicial  district  conrt  of  Bernalillo 
county.    The  opinion  states  the  facts. 

I%doe  dc  Warren^  S.  M.  Barnes  and  J,  F.  Ghavea,  for  the  appellant. 
W.  8,  Childers,  for  the  appellee. 

AxTELL,  0.  J.  Plaintiff  brought  suit  on  a  promissory  note;  de- 
fendant pleaded  non-assampsit  and  set  off;  plaintiff  joined  issue  as 
to  the  plea  of  non-assumpsit  and  filed  replications  to  the  matters 
of  set  off,  that  said  supposed  counts  of  set  off  did  not  accrue  within 
either  six  or  ten  years— defendant  introduced  proof  of  subsequent 
promises  which  he  claimed  took  it  out  of  the  statute.  After  the  evi- 
dence had  all  gone  to  the  jury,  the  court  upon  the  request  of  the 
plaintiff  instructed  the  jury  that  defendant  had  failed  to  sustain  his 
plea  of  set  off,  and  directed  a  verdict  for  plaintiff.  Defendant  ap- 
pealed. 

We  will  consider  onl^  the  second  assignment  of  error,  which  is 
thai  the  court  erred  in  instructing  the  jury  to  find  for  the  plaintiff. 
The  right  of  trial  by  jury,  in  actions  of  common  law,  where  the 
smount  in  controversy  exceeds  twenty  dollars,  has  been  secured  to 
the  citizen  by  the  constitution  of  the  United  States.  The  province 
of  the  jury,  however,  is  simply  to  find  the  facts.  It  Is  for  the 
^rt  to  determine  the  legal  effect  of  the  facts  when  found — when  it 
is  desirable  to  take  the  opinion  of  the  court,  as  to  whether  the  facts 
proved  constitute  a  legal  cause  of  action.  The  earlier  practice  was  to 
demur  to  the  evidence;  in  this  practice,  the  party  demurring,  ad- 
opts the  truth  of  all  the  facts  which  his  opponent  claims  to  have 
l*en  proved,  and  everything  which  the  jury  could  reasonably  infer 
bom  tiie  evidence  is  to  be  considered  as  admitted,  and  the  judgment 
^  the  court  is  then  taken,  as  to  whether  these  facts  constitute  a 
eanae  of  action.    In  Pleasants  v.  Fauts,  Mr.   Justice   Miller  says : 
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''In  the  case  of  Parks  v.  Boss,  this  court  held,  that  the  practice  of 
granting  an  instruction  to  find  a  verdict,  had  superseded  the  an- 
cient practice  of  demurrer  to  evidence,  and  should  be  tested  by  the 
same  rules;  it  will  not  be  contended  that  the  modern  practice  at  all 
enlarges  the  powers  of  the  court,  or  in  any  way  abridges  the  right 
of  trial  by  jury;  it  is,  and  must  always  be  true,  that  the  jury  finds 
the  facts  and  the  court  decides  |the  law."    In  the  case  of  Pleasants 
V.  Fauts,  the  contention  was  as  to  what  facts  would  establish  a  part- 
nership.    Here  was  a  legal  conclusion  which  the  court  was  properly 
called  upon  to  decide.    In  a  case  decided  in  our  own  supreme  court 
recently,  the  question  was  whether  the  facts  proved  constituted  sach 
negligence  as  would  render  a  party  liable,   and  the  supreme  court 
sustained  the  judge  at  r?mpru/a  who  took  the  case  from  the  jury, 
and  decided  that  the  facts  proved  did  not  constitute  culpable  negli- 
gence.    While  it  is  important  to  confine  the  jury  to   their  proper 
sphere,  it  is  equally  important  that  the  court  should  not  trench  upon 
tnat  sphere,  and  it  will  be  found  on  careful  examination  of  the  re- 
ported cases,  that  judges  have  only  taken  upon  themselves  to  de- 
cide upon  the  legal  effect  of  evidence,  not  upon  the  credibility  of 
witnesses.    In  Parks  v.  Boss,    the  question  was  whether  an  agent 
who  contracts  in  the  name  of  his  principal,  is  liable   to  a  suit  on 
such  contract,  and  the  court  instructed  the  jury  to  find  for  the  de- 
fendant, even  though  they  believed  the  plaintiff's  evidence  to  be 
true;  that  is,  the  court  drew  a  legal  conclusion  from  the  facts  found 
by  the  jury,  or  that  might  properly  be  found  by  them.    In  this  case 
Mr.  Justice  Greer  says-:    '*  A  demurrer  to  evidence  admits  not  only 
the  facs  stated  therein,  but  also  every  conclusion  which  a  jury  might 
fairlv  or  reasonably  infer  therefrom."    Mr.   Justice  Thompson,  in 
11  W.,  171,  says:  **  Everything  which  a  jury  could  reasonably  infer 
from  the  evidence  demurred  to,  is  to  be  considered  as  admitted;  the 
court  is  in  no  case  to  determine  upon  the  credibility  of  witnesses; 
the  evidence  must  be  permitted  to  go  to  the  jury  without  comment 
upon  its  weight,  and  as  if  it  was  entirely  true."    In  the  light  of 
'these  general  principles,  can  it  be  said  that  there  was  not  evidence 
in  this  case  which  might  have  justified  the  jury  in  finding  that   the 
defendant's  set  off  or  some  portion  of  it  was  true;  might  not  differ- 
ent minds  honestly  have  drawn  different  conclusions  from  the  testi- 
mony; if  the  statute  of  James  I.  was  in  force,  was  there  not  evidence 
which,  if  admitted  to  be  true,  proved  a  subsequent  promise,  and 
thus  took  the  case  out  of  the  statute  ?    The  following  memoranda 
from  the  record  of  testimony  is  very  pointed : 

*'  Q. — How  long  has  it  been  since  he  wanted  to  pay  it  to  you,  if 
you  know  ? 

"  A. — He  wanted  to  pay  it  to  me  in  goods  all  the  time;  he  always 
wanted  to  pay  it  to  me  and  promised  to  pay  it.  When  he  sued  me 
for  the  note,  I  claimed  from  him  what  he  owed  me.  I  showed  him 
his  account;  all  he  said  was  that  he  was  ready  to  pay  me. 

''  Q.— What  did  he  say  about  that  item  of  $1,2D0? 

' '  A, — ^That  he  would  pay  it  to  me. 
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"  Q.— When  was  that  ? 

"A.— -I  don't  remember  the  date.  Have  been  there  very  often 
BiDce  suit  was  commenced  (April  24,  1882),  so  as  to  do  away  with 
the  suit. 

''Q.— In  the  conversation,  what  did  he  say  in  reference  to  your  ac- 
count as  to  whether  he  owed  yon  or  not  ? 

"A. — He  said  that  he  owed  it  to  me;  he  never  denied  it,  but 
always  told  me  that  he  owed  it  to  me." 

There  is  much  more  evidence  to  the  same  point  bv  the  same  wit- 
ness, the  defendant,  and  however  incredible  it  may  have  seemed  to 
the  court,  to  sustain  this  instruction,  it  must  be  taken  to  be  strictly 
and  literally  true.  In  Manchester  v.  Erickson,  105  U.  S.,  Mr.  Jus- 
tice Miller  says:  "It  is  error  to  withdraw  from  the  jury  the  deter- 
miDation  of  a  disputed  fact  in  issue  where  there  is  a  substantial 
eoniiict  of  testimony,  it  is  for  the  jury  and  not  the  court,  to  decide." 
In  this  case  the  conflict  of  testimony  is  very  substantial  indeed,  and 
the  facts  can  only  be  ascertained  by  a  jury. 

The  judgment  in  favor  of  the  plaintiff  must  be  set  aside  and  a 
new  trial  had,  and  it  is  so  ordered. 

Wilson,  A.  J.,  concurred. 


Gonzales  et  al.  v.  Boben. 

FUed  January  1%  1885, 

Plaihtiff  Not  Entitlkd  to  Judovent  when  Complaint  Fails  to  State  Cause  of 
Action— Appeal. — ^The  plaiutifiF  in  an  action  of  forcible  entry  and  detainer  in  the  justice's 
cT'Sit  is  not  entitled  to  a  judgment,  if  the  complaint  fails  to  state  a  cause  of  action;  if  the 
defendant  appeals  from  such  judf^ment,  and  at  the  next  term  of  the  district  court  fails  to  pros- 
«^'Qte  his  appeal,  the  court  has  no  authority  to  dismiss  the  appeal  and  at  the  same  time  affirm 
th«  jiidjqnent  of  the  justice. 

EfiROB  to  the  £rst  judicial  district  court  of  Taos  county.  The 
opifiion  states  the  facts. 

Catroji  dt  Thornton,  for  the  plaintiffs  in  error, 
if.  }F,  MUls,  for  the  defendant  in  error. 

AxTELL,  C.  J.  This  cause  was  brought  into  this  court  by  virit  of 
error  to  the  district  court  for  the  county  of  Taos.  It  appears  to  be 
an  actioD  of  forcible  entry  and  detainer  begun  before  a  justice  of  the 
pt^ace.  The  complaint,  however,  does  not  allege  that  the  complain- 
U)t,  Boren,  was  possessed,  or  entitled  to  the  possession  of  the  prop- 
Brtj  ill  question,  nor  does  it  set  forth  any  of  the  statutory  grounds 
ii[<on  which  such  an  action  can  be  brought. 

Judgment  was  rendered  by  the  justice  in  favor  of  Boren  for  the 
posjje^sion  of  the  property  and  ninety-nine  dollars  and  ninety-five 
CttuU  damages,  from  which  judgment  the  defendant  Gonzales  ap- 
pealed to  the  district  court,  at  the  next  term  of  which  he  failed  to 
H^y^'Ai  to  prosecute  his  appeal.  The  appellee,  Boren,  then  docketed 
i^ecase,  and  moved  to  dismiss  the  appeal,  at  the  same  time  asking 
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that  the  jnd^ent  of  the  justice  be  affirmed,  and  a  new  judgment 
rendered  against  Gonzales  and  his  sureties. 

Thereupon,  the  court  entered  a  judgment  dismissing  the  appeal 
and  affirming  the  judgment  of  the  justice,  and  also  gave  anew  jadg- 
ment  for  the  property  and  damages  against  Gonzales  and  his  sureties 
on  his  appeal  bond. 

This  was  error.  No  judgment  whatever  could  have  been  properly 
entered  upon  the  complaint  in  favor  of  Boren,  and  the  district  court 
had  no  authority  to  dismiss  the  appeal,  and  at  the  same  time  affirm 
the  judgment  of  the  justice. 

The  judgment  of  tne  district  court  is  therefore  reversed,  and  the 
cause  remanded  to  said  court,  with  directions  to  proceed  therein  in 
accordance  with  this  opinion  and  the  law  applicable  to  the  case. 

Wilson,  A.  J.,  concurred. 


United  States  v.  Bowman. 

Filed  January  14,  18ii6. 

RoBBiNO  THB  Mail— OFFENSE  OF  WHEN  CoiTMiTTED. — Under  section  5,472  of  the  United 
States  revised  statutes,  the  offense  of  robbing  the  mail  may  be  committed,  although  the  arti- 
cles taken  had  been  unwrapped  bv  the  postmaster,  and  claimed  to  be  held  by  him  in  satis- 
faction of  an  account  due  him  by  the  person  to  whom  they  were  directed. 

The  Same— Punishment  fob  to  be  Fixed  by  Court.— Under  such  section,  the  punish- 
ment for  the  offense  of  robbinf<.the  mails,  is,  within  the  limits  therein  prescribed,  in  the  dis- 
cretion of  the  couct.  The  statute  of  this  territory  provided  that  juries  in  criminal  ca'ws 
shall  assess  the  punishment,  only  applies  to  offenses  committed  in  contravention  of  territo- 
rial enactments. 

Appeal  from  the  second  judicial  district  court.  The  opinion 
states  the  facts. 

Bernard  Bodey,  for  the  appellant. 

O.  W.  Prichard,  United  States  Attorney ,  for  the  appellees. 

AxTELL,  G.  J.  The  defendant  was  indicted  under  sec.  5,472,  of 
the  United  States  revised  statutes,  for  robbing  the  mails. 

He  was  tried,  convicted  and  sentenced  to  seven  years  in  the  peni- 
tentiary. His  counsel  has  made  a  very  elaborate  and  painstaking 
defense  for  his  client  before  this  court,  an^l  has  argued  with  force 
and  ingenuity  a  number  of  points  to  sustain  his  allegations  that 
there  were  sufficient  errors  committed  at  the  trial  to  entitle  him  to  a 
reversal. 

There  were  two  assignments  of  error  which  especially  interested 
this  court.  One  was  that  evidence  was  excluded  which  tended  id 
show  that  the  articles  taken  from  possession  of  the  fX)stmaster  were 
not  in  the  post- office  nor  in  the  possession  of  the  United  States  at 
the  time  they  were  taken.  The  other,  that  the  court  ought  to  have 
permitted  the  jury  to  assess  the  punishment.  These  are  the  only 
points  we  shall  consider. 

The  facts  in  this  case  are  substantially  that  defendant  eame^into 
the  post-office  and  enquired  for  a  package,  and  was  informed^that 
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there  was  none  for  him;  that  he  then  enquired  for  a  package  for 
James  Smith,  and  was  informed  that  there  was  a  package  for  said 
Smith;  he  was,  at  his  request,  shown  this  package,  and  saw  by 
marks  upon  it  where  it  was  from.  He  then  claimed  this  package, 
and  endeavored  to  satisfy  the  postmaster  that  this  package  was 
intended  for  him,  but  the  postmaster  still  refused  to  deliver  it  to 
him,  saying  that  he  knew  James  Smith,  and  could  only  deliver  it  to 
him,  or  to  his  order. 

Bowman  then  went  awav  from  the  post-office,  and  in  his  absence 
the  postmaster  opened  the  package  and  found  that  it  contained 
^hat  he  believed  to  be  burglar's  tools,  and  what  he  believed  to  be 
improper  matter  to  be  carried  in  the  United  States  mails.  He 
took  the  articles — a  bull's-eye  lantern  and  a  pair  of  nippers — ^from 
the  package  and  put  the  lamp  upon  a  shelf  in  his  store  and  the  nip- 

rs  in  a  drawer.  Defendant  soon  after  returned,  made  a  demand 
or  the  goods,  was  again  refused,  when  he  suddenly  forced  the 
postmaster  at  the  point  of  a  pistol  to  give  him  the  lamp  and  nippers, 
and  he  carried  said  articles  away.  For  the  information  of  the  police, 
it  may  be  well  enough  to  state  at  this  point  that  these  articles  were 
obtained  from  the  firm  of  Montgomery,  Ward  &  Co.,  of  Chicago,  111. 

Section  5, 47^2,  under  which  this  prosecution  is  had,  reads  as  fol- 
lows: ''Section  5,472.  Any  person  who  shall  rob  any  carrier,  agent 
or  other  person  intrusted  with  the  mail,  of  such  mail  or  any  part 
thereof,  shall  be  punishable  by  imprisonment  at  hard  labor  for  not 
less  than  five  years  and  not  more  than  ten  years,  and  if  convicted  a 
second  time  of  a  like  offense,  or  if,  in  effecting  such  robbery  the 
first  time,  the  robber  shall  wound  the  person  having  the  custody  of 
the  mail,  or  put  his  life  in  jeopardy  by  the  use  of  dangerous 
weapons,  such  offender  shall  be  punishable  by  imprisonment  at  hard 
labor  for  the  term  of  his  natural  life." 

The  court  instructed  the  jury  as  to  degree  of  punishment  or  grade 
of  offense,  as  follows : 

''Your  duties,  gentlemen,  will  be  first,  under  certain  previous 
instructions,  to  determine  whether  the  prisoner  is  guilty  or  not 
guilty  of  any  offense.  If  he  is  guilty  of  an  offense,  whether  that 
offense  is  the  simple  offense  of  robbing  a  person  of  the  mail,  or  of 
some  part  of  it,  or  if  he  is  guilty  of  robbing  the  person  having 
charge  of  the  mail,  or  of  some  portion  of  it,  accompanied  with  put- 
tmg  his  life  in  jeopardy  by  the  use  of  dangerous  weapons." 

And  the  jury  having  found  him  guilty  under  the  first  clause,  only, 
he  was  afterwards  sentenced  by  the  court  to  seven  years  in  the  peni- 
tentiary. Why  the  jury  did  not  find  him  guilty  of  the  graver  of- 
fense of  putting  the  postmaster's  life  in  jeopardy  by  the  use  of  a 
dangerous  weapon,  can  only  be  accounted  for  by  the  almost  univer- 
sal disposition  of  jurors  to  be  merciful.  On  the  trial,  the  defend- 
ant produced  as  witnesses,  Charles  Boss,  William  Land  and 
William  Hight,  and  offered  to  prove  by  each  of  them  that  the  wit- 
ness for  the  prosecution,  John  B.  Hall,  postmaster,  at  Gooliadge, 
on  the  day  of  the  alleged  robbery,  and  previous  to  the  commission 
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of  the  same  showed  them  the  lamp  and  nippers  in  controversy,  un- 
wrapped and  separated  as  described,  and  declared  to  them,  aad  each 
of  tnem,  that  James  Smith,  the  person  to  whom  they  were  ad- 
dressed, owed  him  a  small  account  and  had  left  without  paving  it, 
and  that  he  intended  to  confiscate,  or  in  his  own  language  "  freeze 
onto  those  goods,"  until  the  account  was  paid. 

The  court  excluded  this  evidence  and  defendant  excepted. 

This  is  all  the  evidence  offered  to  establish  the  proposition  that 
these  goods  at  the  time  they  were  taken,  were  not  in  the  possession 
of  the  postmaster*     We  cannot  see  that  this  offered  evidence  tends 
in  the  remotest  degree  to  prove  that  proposition.     The  section  of 
the  United  States  Taw  under  which   this  prosecution  is   had,  says 
nothing  about  a  post-office — nothing  about  mail  sacks — but  is  di- 
rected against  any  person  who  shall  rob  any  carrier,  agent  or  other 
person  intrusted  with  the  mail  of  such  mail,  or  an;^  part  thereof. 
Hall  was  postmaster;  he  was  intrusted  with  the  mail.     This  pack- 
age was  a  part  thereof,  and  it  was  taken  from  him  bv  this  defendant 
by  force,  and  putting  in  bodily  fear  and  danger  of  his  life.    It  is 
not  of  the  sligntest  importance  where  the  postmaster  had  these 
goods,  or  what  he  intended  to  do  with  them.     He  might  have  had 
them  in  his  store  or  upon  the  highway,  and  he  might  have  intended 
thereafter  to  steal  them.     It  does  not  matter;  thej  were   a  part  of 
the  United  States  mail — they  were  intrusted  to  him  by  the  United 
States.     He  was  their  lawful  custodian,  and  they  were  robbed  from 
him  by  this  defendant.     We  are  of  opinion,  that  this  evidence  was 
roperly  excluded,  and  that  defendant  could  not  possibly  be  injured 
y  its  exclusion,  nor  could  he  have  been  benefitted  by  its  admission. 

The  next  point  raised  in  favor  of  defendant,  is  on  the  following 
instruction  asked  by  defendant,  and  refused  by  the  court. 

''  7  he  court  is  asked  to  instruct  the  jury  that  if  they  find  the 
defendant  guilty,  they  must  assess  the  punishment  in  their  verdict.'' 

The  request  so  to  instruct  the  jury  is  founded  upon  the  following 
provision  of  our  territorial  statute. 

''  All  issues  of  fact  in  a  criminal  case  shall  be  tried  by  a  jury, 
who  shall  assess  the  punishment  in  their  verdict,  and  the  court 
shall  render  judgment  accordingly." 

The  provision  of  the  statute  that  the  jury  must  assess  the  punish- 
ment within  the  limits  prescribed  by  the  legislature  is  in  derogation 
of  the  common  law,  and  must  be  strictly  limited  to  cases  intended 
by  the  territorial  legislature. 

It  is  true  that  a  law  of  the  United  States  is  to  be  administered  in 
the  same  manner  as  one  enacted  by  the  territorial  assembly,  but 
the  punishment  of  an  offense  as  fixed  by  the  United  States  law, 
between  certain  limits  as  in  this  case,  at  not  less  than  five  or  more 
than  ten  years,  was  in  contemplation  of  the  law-makers  at  the  time 
the  statute  was  enacted,  to  be  in  the  discretion  of  the  judge  and  not 
of  the  jury,  for  that  had  been  and  was  the  invariable  custom  of  the 
courts.  It  is  just  as  clear  to  our  minds  that  this  was  the  intention 
of  the  law-making  power  as  if  they  had  said  in  the  statute,  "not 
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more  than  ten  nor  less  than  five  years,  in  the  discretion  of  the 
court."  We  are  of  this  opinion,  for  it  had  so  been  the  custom  of 
the  conrts  for  a  period  of  time  to  which  the  memory  of  man  ran  not 
to  the  contrary,  and  it  is  not  now  to  be  tolerated  that  this  shall  be 
changed  by  a  statute  of  our  territorial  legislature,  which  it  is  to  be 
presomed  iiad  in  contemplation  only  its  own  enactments. 

The  peculiar  province  of  juries  is  to  find  facts  and  the  assessing 
of  punishments  is  not  a  fact.  This  is  an  act  of  legislation,  a  provi- 
sion of  law,  and  where  a  discretion  is  given,  it  should  be  lodged  in 
the  court,  which  is  more  apt  to  be  intelligent,  impartial  and  unbi- 
ased. We  do  not  favor  extending  this  provision  of  our  territorial 
le^lature  to  United  States  laws,  passed  many  years  before 
this  territory  had  an  existence,  and  which  had  been  administered 
bj  courts  that  had  uniformly  exercised  this  delicate  and  important 
do^  of  discriminating  in  the  punishment  of  criminals. 

We  are  of  opinion,  that  the  judgment  of  the  district  court  ought 
to  be  affirmed  and  it  is  so  ordered. 

Wilson,  A.  J.,  concurred. 


Osborne  v.  United  States. 

Filed  January  19n  I&85, 

£JECT1CEHT— Deolabation  MUST  AVBR  RiGHT  TO  PossEBSiov.— A  declaration  in  ejectment^ 
imder  the  act  of  December  1,  1847,  must  aver  that  the  plaintiff  is  entitled  to  the  pisses- 
non  of  the  land  sought  to  be  recovered,  and  that  the  defendant  unlawfully  withholds  the 
same,  otherwise  it  is  fatally  defective,  and  will  not  support  a  judgment  for  the  possession .  An 
kverment  that  on  a  certain  day  the  plaintiff  was  possessed  of  the  premises,  and  claimed-the 
aune  in  fee,  and  that,  being  so  possessed,  the  defendant  entered  and  ejected  the  plaintiff  there* 
from,  aad  unjustly  withholds  the  same,  is  not  enough. 

Erbob  to  the  first  judicial  district  court.  The  opinion  states  the 
^ts. 

WilUam  Breeden,  for  the  plaintiff  in  error. 

0.  W.  Prichardy  United  8 taiea  Attornjey,  for  the  defendants  in  error. 

Bell,  A.  J.  This  action  was  commenced  hj  the  filing  of  a  decla- 
ration, which  it  is  claimed  is  a  declaration  in  ejectment,  the  essential 
part  of  it,  which  we  are  called  upon  to  consider,  is  as  follows : 

"In  the  district  court  for  the  first  judicial  district,  within  and  for 
the  territory  of  New  Mexico,  for  the  trial  of  causes  arising  under 
the  laws  of  the  United  States  and  of  said  territory  of  New  Mexico. 

"  Your  petitioner,  the  United  States  of  America,  at  the  instance 
of  Benjamin  H.  Brewster,  who  prosecutes  for  her,  and  on  behalf  of 
the  aforesaid  United  States  of  America,  aided  and  assisted  by 
George  W.  Prichard,  United  States  attorney  for  the  territory  of 
Xew  jdEexico,  complains  of  David  K.  Osborne,  being  in  custody,  &c. 

"  For  that  whereas,  the  said  United  States,  by  and  through  her 
proper  agents  and  representatives,  on  the  first  day  of  January,  a.  d. 
1^,  was  possessed  of  a  certain  building  with  the  appurtenances » 
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situated  in  the  city  of  Santa  Fe,  in  the  county  of  Santa  Fe,  in  the 
first  judicial  district  aforesaid,  being  known  and  designated  as  the 
building  (here  follows  the  description),  *  *  *  which  premises 
the  said  United  States  claims  in  fee,  and  said  United  States  being 
fio  possessed  thereof,  the  said  defendant,  afterwards,  to  wit:  on 
the  tenth  day  of  April,  a.  d.  1883,  entered  into  said  premises,  and 
ejected  the  said  plaintiffs  therefrom,  and  unjustly  withholds  from 
tne  said  plaintiffs,  the  possession  thereof,  to  the  damage  of  the  said 
plaintiffs  of  one  thousand  dollars,  and  thereof  plaintiffs  bring  suit. 
*'  (Signed)  Benjamin  H.  Bbbwsteb,  Attorney  General 

''of  the  United  States. 
"by  G.  W.  Pbiohabd,  United  Stales  Attorney 

**  for  New  Mexico." 

To  this  declaration  the  defendant  filed  the  following  plea: 
''Now  comes  the  said  defendant  by  his  attorney,  and  defends  the 
wrong  and  injury,  etc.,  and  says  that  he  is  not  guilty  of  the  said 
trespasses  and  premises,  or  any  part  thereof,  in  manner  and  form  as 
the  said  plaintiffs  haye  above  claimed,  and  of  this  the  said  defend- 
ant Duts  himself  upon  the  country. 

(Signed.)       "  William  Breeden,  Attorney  for  the  Defendant'* 

Upon  the  issue  thus  raisedj  a  trial  was  had,  and  the  record  recites 
that  the  jury,  after  hearing  the  evidence,  the  arguments  of  counsel 
and  the  instructions  of  the  court,  "upon  their  oaths  do  *say  that 
they  find  in  favor  of  the  said  plaintiffs,  and  assess  'their  damages  at 
seventy-five  dollars." 

A  motion  was  made  for  a  new  trial,  but  upon  what  grounds  the 
record  fails  to  disclose.  This  was  denied.  A  motion  was  then  made 
to  arrest  the  judgment  upon  the  verdict  theretofore  rendered,  for 
the  reasons,  first:  "Because  said  declaration  is  not  a  declaration  in 
ejectment  and  cannot  support  a  judgment  for  the  possession  of  the 
property  in  question.  Second:  because  said  declaration  does  not 
ask  for  any  judgment  whatever.*'    This  motion  was  also  denied. 

And  thereupon  a  judgment  was  entered  that  the  United  States  of 
America  recover  from  the  said  defendant  the  possession  of  the  prem- 
ises described  in  the  declaration  and  also  that  they  recover  of  the 
said  defendant  the  sum  of  seventy-five  dollars,  and  that  they  have  a 
writ  of  possession  and  execution  therefor. 

^he  assignments  of  error,  are : 

First — "That  the  declaration  is  defective,  and  is  not  a  declara- 
tion in  ejectment,  and  does  not  conform  to  or  state  a  cause  of  action 
under  the  statute." 

The  second  assignment  of  error  is  not  insisted  upon  by  the  plaint- 
iff in  error,  and  will  not  be  considered. 

Third — "  That  the  court  erred  in  overruling  the  motion  of  plaintiff 
in  error  to  arrest  the  judgment  in  said  cause." 

Fourth — '*  That  the  court  erred  in  entering  judgment  for  the 
plaintiffs  below,  because  the  said  declaration  was  fatally  defective  as 
a  declaration  in  ejectment  and  contained  no  prayer  for  judgment." 


Sup.  Ct.  N.  M.]        OsBOBNE  v.  United  States,  245 

We  are  of  opinion  that  the  declaration  in  this  case  is  fatally  de- 
fectiye  as  a  declaration  in  ejectment  nnder  the  statute  of  New  Mex- 
ico, nor  would  it  be  a  good  declaration  as  claimed  by  counsel,  at  the 
common  law.  No  declaration  at  the  common  law  eyer  began  by  de- 
ficribing  the  plaintiff  as  a  petitioner,  and  at  the  common  law  the 
natnre  of  the  action  would^appear  upon  the  face  of  the  declaration. 
We  think  the  declaration  in  this  case  might  be  good  in  this  territory 
as  a  declaration  in  trespass.  The  plea  to  it,  filed  by  the  defendant, 
certainly  treated  it  as  an  action  in  trespass.  The  verdict  found  by 
the  jnry  would  seem  to  indicate  that  they  treated  it  as  an  action  in 
trespass,  for  they  found  for  the  plaintiffs  with  damages  in  the  sum 
of  serenty-fiTe  dollars.  According  to  the  law  and  the  well-estab- 
Ushed  practice  in  this  territory,  their  verdict  would  be  in  an  action 
of  ejectment,  that  they  found  the  defendant  guilty,  and  that  the 

Elaintiff  was  entitled  to  recover  some  sum  fixed  by  them  as  damages, 
eing  the  value  of  the  rents  and  profits  of  the  premises. 

The  verdict  in  this  case  does  not  warrant  the  judgment  which  was 
entered  upon  it  by. the  court. 

Under  the  laws  of  this  territory  ejectment  is  a  special  statutory 
remedy.  By  section  one  of  the  act  of  December,  1847,  which  is 
still  the  law  of  the  territory,  it  is  provided:  "The  action  of  eject- 
ment may  be  maintained  in  all  cases  where  the  plaintiff  is  legally 
entitled  to  the  possession  of  the  premises." 

Section  four  of  the  same  act  is  as  follows:  '' It  shall  be  sufficient 
for  the  plaintiff  to  declare  in  his  petition  that  on  some  day  in  such 
petition  named,  he  was  entitled  to  the  possession  of  the  premises, 
describing  them;  and  that  the  defendant  on  the  day  named  in  the 
petition,  afterwards  entered  into  said  premises,  and  unlawfully 
withheld  from  the  plaintiff,  the  possession  thereof,  to  his  damage 
for  any  sum  he  may  name :"     Prince's  Compilation,  152. 

The  declaration  or  petition  in  this  case  fails  to  comply  with  the 
essential  requirements  of  this  statute.  It  fails  to  aver  that  the 
plaintiffs  were  entitled  to  the  possession  of  the  premises  in  ques- 
tion, but  avers  that  the  plaintiffs  were  possessed  of  them,  and  that 
they  claimed  them  in  fee,  and  that  being  so  possessed,  the  defend- 
ant entered  and  ejected  them  therefrom,  and  unjustly  withheld  them 
hx)m  the  plaintiffs,  to  their  damage.  It  might  very  well  be  that  the 
plaintiffs  were  in  possession  of  these  premises,  and  that  they 
claimed  them  in  fee,  and  yet,  at  the  same  time,  they  might  not  be 
entitled  to  their  possession.  They  may  own  the  premises,  and  yet 
the  defendant  may  be  entitled  to  their  possession  as  a  tenant,  and 
they  may  have  possessed  themselves  unlawfully  of  them  as  against 
their  tenant.  The  statute  requires  that  the  plaintiff  shall  aver  that 
the  defendant  unlawfully  withholds  the  premises,  the  averment  in 
this  declaration  is  that  he  unjustly  withholds  them.  This  unjust  re- 
tention might  be  equitable  in  a  given  case,  and  not  necessarily  un- 
lawful; in  this  respect  the  declaration  is  also  clearly  defective. 

The  very  foundation  of  the  right  to  maintain  an  action  in  eject- 
oient,  both  at  common  law  and  under  our  statute,  is  the  plaintiff's 
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right  to  the  possession  of  the  premises.  The  deolaration  under 
consideration  in  this  case  neither  avers  such  right  directly  or  in 
terms  which  could  be  claimed  to  be  equivalent. 

We  are  of  opinion  that  the  court  below  erred  in  overruling  de- 
fendant's motion  in  arrest  of  judgment. 

The  judgment  is  reversed  and  the  cause  remanded  to  the  court 
below  for  such  further  action  as  may  be  proper  in  accordance  with 
these  views. 

Wilson,  A.  J.,  concurred. 


MaoYeaqh  £t  al.  v.  Atohison,  Topeea  and  Santa  F£  Bailboad 

Company. 

Filed  January  19, 1886, 

Railroad— Liability  of  ^yAREHOl)eEMAN  whex  Attaches.— A  railroad  company,  after 
it  hat*  carried  goods  to  their  destination,  and  while  it  is  holding  them  for  the  consignor,  at 
his  request,  is  only  liable  as  a  warehouseman,  although  such  ^oods  may  never  have  been 
removed  from  the^  car.  Thereafter,  to  render  the  company  liable  as  a  common  carrier,  a 
new  contract  of  shipment  must  be  shown  ;  but  a  mere  oixier  of  the  consignor  to  the  defend- 
ant to  shi^  to  a  different  place  is  not  proof  of  such  new  contract,  in  the  absence  of  evidence 
of  a  promide  or  undertaking  by  the  combany  to  carry  as  ordered. 

The  Saue—Skizure  of  Goods  in  Transitu— Delay.— A  common  carrier  is  not  liable 
for  failure  to  deliver  goods,  if  the  same  have  been  seized  under  legal  proceiu  as  the  property 
of  a  third  person,  although  such  goods  would  not  have  been  so  seized  if  they  had  been  for- 
warded promptly.  In  such  case  the  delay  in  forwarding  is,  at  most,  only  the  remote  cause 
of  the  loss,  for  which  the  carrier  is  not  liable.  This  result  follows,  although  the  consignor 
was  not  formally  notified  by  the  carrier  of  the  seizure,  if  he  had  prior  knowledge  that  an 
attachment  was  threatened. 

Appeal  from  the  district  court  of  Bernalillo  county.  The  opin- 
ion states  the  facts. 

W.  B.  ChUdera  and  Henry  IhcmbuU,  for  the  appellants. 
H.  L.  Waldo,  for  the  appellee. 

AxTELL,  G.  J.  This  is  an  action  brought  to  recover  the  value  of 
certain  goods,  wares  and  merchandise  alleged  to  have  been  shipped 
by  the  plaintiffs  over  the  railroad  of  the  defendant,  and  to  nave 
been  lost  by  the  negligence  of  the  defendant. 

The  declaration  contains  two  counts,  one  in  case,  the  other  in 
trover.  The  defense  was  the  general  issue,  and  a  special  plea  set- 
ting up  the  seizure  of  the  goods  under  legal  process.  The  court  on 
the  trial  below  directed  a  verdict  for  defendant.  It  appears  from 
the  evidence  that  Franklin  McYeagh  &  Co.,  a  firm  in  Chicago,  hav- 
ing sold  on  credit  certain  groceries  to  Bichards  &  Co.,  a  firm  at 
Cerillos,  in  Santa  Fe  county.  New  Mexico,  on  the  sixteenth  day  of 
February,  1882,  delivered  these  goods  at  Chicago  to  the  C.  B.  &  Q. 
B.  B.  Co. ,  to  be  shipped  over  said  company's  road  to  Atchison, 
Kas.,  and  thence  over  the  railroad  of  the  defendant  to  Cerillos,  a 
station  on  the  line  of  defendant's  road.  After  the  goods  were 
shipped,  Bichards  &  Co.,  the  consignees,  became  insolvent,  still 
indebted  to  plaintiffs  for  the   goods.     On  the  twenty-sixth  day  of 
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February,  plaintiffs  requested  Eiplej,  agent  of  the  C  B.  &  Q.  E. 

B.  Co.  at  Chicago,  tx>  stop  the  goods  if  possible  at  Pueblo,  and 
change  consignment  to  read:  **  Order  Franklin  McVeagh  &  Co.," 
or  if  too  late  to  stop  at  Pueblo,  to  make  consignment  read:  '*  To 
order,  Franklin  McVeagh  &  Co.,  Cerillos. 

The  plaintifib  .were  advised  March  6th,  that  the  goods  were  held 
at  Cerillos  as  requested  by  them.  Subsequently,  plaintiffs),  through 
the  C.  B.  &  Q.  K.  E.  Co.,  ordered  these  goods  to  be  shipped  to  one 

C.  A.  Stein  at  Albuquerque.  It  does  not  appear  from  the  record 
at  what  precise  time  this  order  was  received,  although  it  is  to  be 
gathered  from  a  letter  of  Peabody,  defendant's  agent  at  Atchison, 
under  date  of  March  31,  that  he  had  some  previous  knowledge  of 
BQoh  order.  The  goods  were  never  shipped  by  the  defendant  from 
Cerillos,  but  remained  there  until  the  sixteenth  day  of  March,  when 
one  N.  B.  Laughlin  presented  his  authority  as  deputy  sheriff  of 
Santa  Fe  county,  produced  and  read  certain  writs  of  attachment, 
declared  to  the  agent  that  lie  attached  the  goods  in  question  as  the 
property  of  Eichards  &  Co.,  and  would  bold  the  railroad  company 
responsible  for  them,  but  did  not  take  the  goods  into  manual  pos- 
session nor  sununon  the  defendant  as  garnishee.  Thereafter  the 
goods  remained  in  the  possession  of  the  defendant  until  April  19, 
loUowing,  when,  as  alleged  by  defendant,  they  were  actually  seized 
and  taken  possession  of  by  the  sheriff  under  said  writs  of  attach- 
ment. These  goods  having  reached  their  place  of  destination  and 
held  for  plaintifii9  as  requested,  we  think  the  contract  of  carriage 
had  terminated  and  the  liability  of  the  defendant  as  a  warehouseman 
had  begun.  It  makes  no  difference  that  the  goods  had  not  been  re- 
moved from  the  car.  It  is  in  evidence  that  the  defendant  had  no 
depot  or  warehouse  building  at  Cerillos,  its  business  being  transacted 
in  a  box  car.  To  render  the  defendant  liable  as  a  common  carrier 
for  the  loss  of  these  goods,  a  new  contract  must  be  shown  to  have 
been  entered  into  between  the  plaintiffs  and  defendant,  followed  by 
a  loss  through  the  negligence  of  the  defendant.  The  order  to  ship  to 
Stein  at  Albuquerque,  of  itself  does  not  constitute  such  a  contract; 
some  promise  or  undertaking  by  the  defendant  to  can^  as  ordered 
most  appear,  but  the  evidence  does  not  disclose  it.  For  refusing 
to  carry  when  ordered  or  requested  so  to  do,  a  common  carrier  will 
be  subjected  to  liability.  The  obligation  is  to  carry  and  he  may  not 
ignore  it.  But  the  cause  of  action  stated  does  not  proceed  upon 
&e  theory  that  defendant  refused  to  carry,  but  that  it  undertook, 
and  through  negligence  failed  to  deliver.  It  is  contended  that  this 
acknowledgment  by  the  defendant  that  it  held  the  goods  at  Cerillos 
Babject  to  the  order  of  plaintiffs  as  requested  by  them  and  the  sub- 
sequent order  to  ship  to  Stein  at  Albuquerque  constituted  a  con- 
tract Fairly  construed,  this  acknowledgment  by  the  defendant  had 
no  other  object  or  effect  than  to  recognize  the  ownership  of  the  goods 
as  being  in  the  plan  tiffs  instead  of  Richards  &  Co.,  against  whom 
they  were  exercisii^g  the  right  of  stoppage  in  transitu^  and  merely 
chiuiged  the  destination  of  the  goods  at  Cerillos  to  McVeagh  &  Com- 
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pany.     The  right  of  action,  if  any,  was  against  the  defendant  as  a 
warehouseman  for  failing  to  forward  and  not  as  a  common  carrier. 

But,  should  it  be  conceded  that  the  facts  proved  constituted  a  con- 
tract to  carry  to  Albuquerque,  and,  the  goods  being  in  the  hands  of 
the  defendant,  liability  as  a  common  carrier  thereby  attached,  still 
the  defendant  is  not  liable  for  the  delay  in  keeping  these  goods  at 
Gerillos,  by  means  whereof  they  became  exposed  to  seizure  under 
legal  process.     A  common  carrier,  the  same  as  any  other  person,  is 
only  liable  where  the  injurious  act  complained  o\  is  the  proximate 
and  not  the  remote  cause  of  the  loss.     That  these  goods  would  not 
have  been  seized  upon  legal  process  as  the  property  of  a  third  per- 
son, and  hence  not  lost  to  the  plaintiffs,  if  they  had  been  forwarded 
promptly  to  Albuquerque,  does  not  make  the  defendant  liable.    Sei- 
zure under  legal  process,  like  the  act  of  God,  will  excuse  the  com- 
mon ca]'rier  from  delivering  goods  intrusted  to  his  care  for  ship- 
ment.    There  is  no  pretense  in  this  case  that  there  was  any  collu- 
sion on  the  part  of  the  defendant  to  have  these  goods  seized,  but  only 
that  the  delay  exposed  them  to  seizure.     For  this  the  defendant  is  not 
liable.     The  injury  complained  of  must  be  shown  to  be  the  direct 
consequence  of  the  defendant's  negligence.     It  is  not  enough  that 
the  negligence  of  the  defendant  contributed  as  a  remote  cause  of  the 
loss  which  happened.     The  failure  to  ship  promptly,  and  the  deten- 
tion at  Cerillos,  at  most,  was  the  remote  cause  of  tJie  loss :  Hoadley 
V.  Tiansportation  Co.,  115  Mass.,  304;  R.  R.  Company  v.  Beeves, 
10  Wall . ,  176.     Nor  is  it  considered  that  the  delay  occurring  after  the 
sixteenth  of  March,  the  action  of  the  deputy  sheriff  lacking,  as  it  did, 
some  of  the  technical  essentials  of  a  valid  levy,  and  although  it 
might  have  been  reasonably  anticipated  that  it  might  be  followed  by 
a  more  formal  proceeding,  was  changed  into  the  class  of  proximate 
as  distinguished  from  remote  cause.     Beside,  it  is  not  altogether 
certain,  under  the  circumstances,  whether  the  obligation  even  of  the 
common  carrier  imposed  the  duty  of  secretly  or  openly  removing 
these  ^oods  beyond  the  reach  of  the  sheriff  of  Santa  Fe  county  for 
the  mere  purpose  of  avoiding  service  of  writ  of  attachment.     A  de- 
cent respect  for  the  law,  and  the  process  by  which  it  is  enforced, 
whatever  may  be  the  character  or  station  to  whom  it  may  be  applied, 
is  ahvays  commendable;  and  to  pursue  a  course  of  sharp  practice 
with  it,  under  any  circumstances,  cannot  be  too  severely  repre- 
hended. 

It  is  contended  that  there  was  no  valid  seizure  of  the  goods.  In 
addition  to  what  transpired  on  the  sixteenth  of  March,  the  evidence 
shows  that  the  deputy  sheriff  kept  a  sort  of  surveillance  over  these 
goods  until  the  morning  of  the  nineteenth  day  of  April,  when  he 
again  went  to  the  defendant's  agent  at  Cerillos  as  deputy  sheriff  and 
demanded  possession  of  the  goods,  to  which  demand  the  agent  op- 
posed a  refusal,  saying  that  he  wanted  to  see  the  sheriff  and  get  his 
receipt.  A  few  days  prior  to  this,  Laughlin  had  been  appointed 
receiver  of  Bichards  &  Co.  On  that  same  day  and  a  few  hours 
after,  the  sheriff  in  person,   together  with  Laughlin,  went  to  the 
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agent  and  demanded  possession  of  the  goods,  paid  the  freight,  and 
tniniog  to  Laughlin,  told  him  to  go  and  get  the  goods.  The  agent 
went  with  the  depaty,  opened  the  car  and  said  to  him:  '*  Here  are 
the  goods."  Laughlin  obtained  permission  to  leave  the  goods  in 
the  car,  went  away  and,  for  want  of  a  team  that  day,  came  back  the 
next  and  took  away  the  goods.  There  is  no  color  for  saying  these 
acts  did  not  constitvite  a  yalid  seizure  under  the  writs  of  attachment. 
The  most  scrupulous  precaution  had  been  taken  by  the  agent  to 
deliver  these  goods  to  Laughlin  in  his  character  of  deputy  sheriff. 
That  the  sheriff  should  permit  him,  Laughlin,  to  take  the  goods  as 
ijeceirer  cannot  alter  the  situation  of  the  defendant,  so  as  to  make  it 
liable  for  a  wrongful  delivery  in  obedience  to  legal  process.  A 
more  difficult  question  to  be  decided  is,  as  to  the  notice  which  plaint- 
iffs had  or  ought  to  have  had  of  the  seizure  of  thes^  goods  under 
the  attachment.  In  Stiles  v.  Davis,  1  Black.,  107,  a  leading  case  in 
this  branch  of  the  law,  nothing  is  said  about  the  necessity  of  giv- 
ing the  owner  notice  of  the  seizure.  The  court  decides  that  seizure 
under  legal  process  of  goods,  or  the  property  of  a  third  person,  cou- 
stitates  a  good  defense  to  an  action  by  the  true  owner,  and  says  that 
the  remedy  pursued  in  that  case,  an  action  of  trover,  was  a  mistaken 
one;  that  the  officer  or  the  plaintiffs  in  the  attachment  suits  direct- 
ing the  levy,  were  the  proper  parties  to  have  been  sued.  The  lan- 
guage of  the  court  is  so  broad  and  sweeping  in  its  declaration  of 
legal  principles  applicable  to  this  class  of  cases,  that  there  seems  to 
have  been  left  no  room  for  introducing  a  lack  of  notice  to  the  owner 
of  the  seizure,  as  a  fact  that  would  modify  the  principle  therein 
annoonced,  and  were  it  not  that  courts  of  the  highest  respectability 
have  confined  the  rulings  in  that  case,  as  applving  only  to  actions  of 
trover,  and  not  when  the  suit  is  brought  on  the  contract  of  carriao^e, 
we  should  be  inclined  to  hold  upon  that  decision,  that  seizure  under 
legal  process  constituted  a  valid  defense,  with  or  without  notice 
thereof  to  the  owner.  But  it  must  be  admitted  there  are  strong 
reasons  for  requiring  prompt  notice  to  be  given  of  the  seizure  of  his 
goods  to  the  owner,  especially  in  a  proceeding  to  which  he  is  not 
^  V^^f  ftiicL  of  which  he  could  have  no  notice,  reasons  so  cogent 
that  sound  law  seems  imperatively  to  require  that  the  owner  should 
have  such  notice,  or  that  he  should  be  in  possession  of  such  knowl- 
edge of  the  danger  menacing  his  property,  and,  under  such  circum- 
stances as  that,  a  mere  technical  performance  of  the  requirement's  of 
the  law  by  the  common  carrier  would  not  place  him  in  any  better 
sitoation  in  relation  to  his  property,  than  the  knowledge  already 
possessed  by  him  enabled  him  to  occupy.  If  property  has  been 
seized  under  legal  process,  and  the  owner  has  timely  knowledge 
thereof,  and  was  as  much  in  a  position  by  the  exercise  of  ordinary 
sad  proper  diligence  to  protect  it  as  if  formal  notice  had  bee  a 
given,  tne  common  carrier  may  well  presume  that  such  diligence 
^  be  employed,  and  thus  be  excused  from  the  refined  and  teohai- 
cal  observance  of  th^  rule  as  to  the  notice  and  kind  of  notice,  which, 
bj  some  decisions  seem  to  be  required. 
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In  such  case,  the  negligence  and  laches  of  the  owner,  if  it  do  not 
occasion  the  loss,  so  contributes  toward  it,  that  he  should  bear  the 
burden  of  it,  and  not  be  heard  to  attribute  it  to  the  fault  of  another. 
The  rule  laid  down  in  Bobison  v.  B.  B.  Co.,  16  Fed.  Bep.,  63,  is  a 
very  stringent  one,  but  as  applied  to  the  facts  of  that  case,  none  too 
much  so,  nor  is  there  anything  said  by  the  court  in  that  case  which 
conflicts  with  the  yiews  herein  expressed.  Knowledge  under  cer- 
tain circumstances  is  recognized  as  fully  taking  the  place  of  formal 
notice. 

In  this  case,  the  first  steps  towards  an  attachment  had  been  taken 
on  the  sixteenth  day  of  March ;  that  the  agent  regarded  these  goods  as 
attached  is  quite  manifest,  and  so  held  the  goods  subject  thereto. 
On  the  fourth  of  April,  in  answer  to  an  inquiry  from  Peabody, 
defendant's  agent  at  Atchison,  he  informed  him  by  letter  that  the 
goods  were  attached  by  the  sheriff.  This  letter  in  the  usual  course 
of  railroad  communication  was  transmitted  to  the  various  offices 
along  the  lines  over  which  the  goods  had  been  shipped,  until  it 
reached  Chicago,  when  it  was  sent  as  it  seems  from  the  endorse- 
ment thereon  by  Bipley,  the  C.  B.  &  Q.  agent,  to  the  plaintiffs,  who 
received  it  not  later  than  the  eleventh  day  of  April.  In  contempla- 
tion of  law,  notice  is  nothing  more  than  the  knowledge  of  a  fact, 
state  of  facts  or  condition  of  things  communicated  by  one  whose 
duty  it  is  so  to  do  to  another,  who  lias  the  right  to  receive  it  or  some 
interest  in  receiving  it.  In  this  case,  the  fact  which  plaintiffs  were 
interested  to  know,  was  that  writs  of  attachment  were  in  the  hands 
of  the  sheriff,  and  their  property  was  menaced  or  affected  in  a  hos- 
tile manner  thereby.  The  question  is,  were  they  not  by  this  letter, 
coming  from  defendant's  agent,  written  in  the  regular  line  of  his 
duty,  transmitted  through  the  proper  channels,  and  which  reached 
them  eight  or  nine  days  before  the  final  act,  dispossessing  the  de- 
fendant of  the  goods,  duly  and  timely  admonished  of  their  jeopardy? 
Certainly  they  were  thereby  placed  in  a  much  better  position  for  the 
purpose  of  exercising  the  proper  and  necessary  care  to  protect  and 
rescue  their  property,  than  if  upon  the  seizure  of  the  same  on  the 
nineteenth  of  April,  the  most  prompt  and  formal  notice  had  been 
given.  If  these  facts  do  not  satisfy  the  technical  requirements  of 
the  law  of  notice  as  applicable  to  common  carriers  in  cases  of  this 
kind,  they  do  make  out  such  a  full  and  timely  knowledge  on  the 
part  of  the  plaintiffs  of  the  situation  of  their  goods  with  reference 
to  the  attachment  proceedings,  and  under  such  circumstances  as 
call  for  prompt  and  immediate  action  in  their  own  behalf,  a  failure 
to  give  which  can  be  designated  as  negligence  and  laches  on  their 
part,  and  if  loss  resulted,  to  them  must  attach  the  blame  and  conse- 
quences. 

No  error  appearing  in  the  record,  the  judgment  of  the  court  below 
is  affirmed. 

Wilson,  A.  J.,  concurred. 
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T£RRITORT  V.    SaLAZAB. 
Filed  January  19,  18S5. 

Cmkikal  Law— Instructions  as  to  Grade  op  Crime — ^Evidence. — In  a  prosecution 
for  murder,  the  court  must  iuBtruct  the  jury  as  to  all  the  law  applicable  to  the  evidence,  aud 
it  ifi  error,  unle»s  there  be  an  entire  absence  of  evidence  to  prove  a  particular  grade  of  crime, 
to  exclude  such  e^rade  from  the  consideration  of  the  jury.  But  an  instruction  as  to  any 
degree  of  crime  which  is  not  supported  by  the  evidence  is  unnecessary. 

The  Same— Murder— Time  for  Passion  to  Subside — Sufficiency  of  a  Question  for 
CocRT.-  -In  a  prosecution  for  murder,  whether  the  time  which  elapsed  between  the  provoca- 
tion and  the  mortal  stroke,  was  sufficient  for  the  heat  of  passion  to  subside,  is  a  question  for 
the  court.    The  evidence  reviewed  and  held  that  in  this  case  a  sufficient  time  had  elapsed. 

Th£  Same— Erroneous  Instruction  without  Injury. — Where  the  evidence  shows  that 
tbe  defendant  was  guilty  of  murder  in  the  iirst  degree,  an  instruction  as  to  murder  in  the 
secund  degree  is  in  his  favor,  and,  although  erroneous,  will  not  warrant  a  reversaL 

Appeal  from  the  first  judicial  district  court  of  Kio  Arriba  county. 
The  opinion  states  the  facts. 

Catron,  Thornton  dk  Clancy,  for  the  appellant. 

Bell,  A.  J.  The  defendant  was  indicted  at  the  May  term,  1884, 
for  the  killing  of  Jose  Martin. 

The  case  was  tried  at  that  term  and  he  was  convicted  of  murder 
in  the  second  degree.  Amotion  for  a  new  trial  was  denied,  and 
defendant  was  sentenced  to  imprisonment  for  life,  from  which  sen- 
tence appeal  was  taken  to  this  court. 

The  errors  assigned  are  as  follows : 

First — ^The  refusal  of  the  court  to  give  the  tenth  instruction  asked 
by  defendant. 

Second — ^The  giving  by  the  court  of  any  instruction  as  to  murder 
in  the  second  degree. 

Third — The  said  instruction  as  to  murder  in  the  second  degree,  is 
misleading  and  does  not  correctly  state  the  law. 

The  tenth  instruction  asked  for  by  defendant  is  as  follows: 

''If  the  jury  believe  from  the  evidence  that  defendant,  in  the  heat 
of  passion,  went  out  from  the  store  or  saloon,  where  deceased  was 
killed,  and  went  a  distance  of  one  hundred,  or  one  hundred  and  fifty 
yards,  and  returned,  running  as  fast  as  he  could,  both  going  and  re- 
turning, the  court  instructs  the  jury  that  there  may  not  have  been 
sufficient  time  for  defendant's  anger  to  cool,  and  it  is  for  the  jury  to 
say  whether  there  was  sufficient  time." 

This  leads  us  to  consider  the*  whole  evidence  in  the  case,  and  to 
what  degree  or  degrees  of  crime  it  pointed.  It  was  undoubtedly  the 
duty  of  the  court  to  instruct  the  jury  as  to  all  the  law  applicable 
to  the  evidence  in  the  case,  and  it  is  error  for  the  judge,  unless  there 
be  an  entire  absence  of  evidence  to  prove  a  particular  grade  of  crime, 
to  exclude  such  grade  from  the  consideration  of  the  jury:  Territory 
V.  Nichols,  1  West  Coast  Bep. ,  668,  and  cases  cited. 

On  the  other  hand,  the  court  is  not  required  to  instruct  the  jury 
as  to  any  degree  of  crime  which  is  not  supported  by  the  evidence. 

In  the  case  at  bar,  the  evidence  shows  that  on  the  morning  of  the 
eleventh  day  of  November,  1883,  the  defendant  with  a  number  of 
other  men,  amongst  whom  was  the  deceased,  were  together  at  the 
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store  or  saloon  af  Santiago  Candelaria,  drinking  and  gambling;  that 
the  deceased  and  the  defendant  had  a  quarrel ,  and  that  the  defendant 
drew  a  pistol  from  his  pocket,  evidently  with  the  design  to  use  it 
against  the  deceased.  Some  of  the  other  persons,  however,  who 
were  present,  seized  the  pistol  in  his  hand  and  took  it  from  him; 
then  the  defendant  took  up  his  money  from  the  table,  and  turning 
to  the  proprietor,  asked  him  how  much  he  owed  him;  that  the  pro- 
prietor told  him,  twenty-one  dollars;  defendant  said  he  would  go 
and  get  it;  that  he  then  left  the  saloon  and  went  to  the  house  of 
Manuel  Salazar,  which  was  a  hundred  or  a  hundred  and  fifty  yards 
distant,  got  another  pistol  which  he  had  there,  returned  to  the  sa- 
loon where  he  had  left  the  deceased  and  immediately  shot  him. 

There  is  little  or  no  conflict  in  the  evidence  of  the  witnesses.  The 
defendant  himself  testified  substantially  in  accordance  with  the  above 
statement.  There  is  some  difference  in  the  testimony  as  to  the  dis- 
tance of  the  house  to  which  the  defendant  went  to  get  his  pistol. 
None  of  the  witnesses  described  the  distance  as  less  than  a  hundred 
yards,  and  some  of  .them  testified  that  it  was  a  hundred  and  fifty 
yards. 

There  was  also  some  difference  among  the  witnesses  as  to  the 
duration  of  his  absence,  but  all  agree  with  the  prisoner  himself,  that 
he  went  a  distance  of  a  hundred  or  a  hundred  and  fifty  yards,  got 
the  pistol,  returned  and  shot  the  deceased. 

The  evidence  of  at  least  one  of  the  witnesses  shows  that  when 
the  defendant  returned,  he  addressed  the  deceased,  and  said  to  him, 

"  you  are  the  one  that  called  me  a  s of  a  b ,"  and  then  shot 

him. 

It  does  not  appear  that  he  said  anything  about  the  money  which 
he  owed  Candelaria,  and  which,  when  he  went  out,  he  said  he  was 
going  to  bring. 

Upon  this  evidence,  we  are  of  opinion,  that  the  defendant  was  not 
entitled  to  the  instruction  asked  for,  and  which  we  are  now  consider- 
ing; that  instruction  is  based  upon  ithe  theory  that  the  defendant 
was  entitled  upon  the  evidence  to  have  the  jury  instructed  as  to  the 
offense  of  murder  in  the  fourth  degree. 

We  do  not  think  that  the  evidence  in  this  case  required  the  court 
to  submit  to  the  jury  the  fourth  degree  of  murder.  It  is  very  evi- 
dent that  the  killing  of  the  deceased  was  intentional  and  premedi- 
tated. The  attempt  to  draw  a  pistol  upon  the  deceased  in  the  sa- 
loon, the  immediate  announcement  of  his  intention  to  go  and  bring 
the  money  due  to  Candelaria,  the  amount  of  which  he  inquired  about 
after  the  first  pistol  had  been  taken  away  from  him,  his  going  then 
to  a  house  one  hundred  or  one  hundred  and  fifty  ^ards  distant,  se- 
curing another  pistol,  returning  to  the  saloon,  saying  nothing  about 
the  money  which  he  had  said  that  he  was  going  to  bring,  but  instead 
thereof,  shooting  the  deceased,  all  tends  to  show  that  the  killing 
was  a  willful  and  premeditated  murder. 

The  judge  rightfully  refused  the  instruction  under  consideration. 
It  is  a  question  of  law  for  the  court  to  say,  upon  the  evidence. 
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whether  the  time  which  elapsed  between  the  provocation  in  any  given 

case  and  the  stroke,  was  sufficient  for  the  heat  of  passion  to  subside. 

Upon  this  subject,  Green  leaf  gives  us  the  rule  as  follows:     **If, 

therefore,  after  the  provocation,  however  great  it  may  have  been, 

there  was  time  for  passion   to  subside,  and  for  reason  to  resume 

her  empire  before  the  mortal  blow  was  struck,  the  homicide  will  be 
murder." 

''And  whether  the  time  which  elapsed  between  the  provocation 
aod  the  stroke  was  sufficient  for  that  purpose,  is  a  question  of  law 
to  be  decided  by  the  court:"    3  Greenleaf,  sec.  125. 

The  second  assignment  of  error,  namely:  ''The  giving  by  the 
eourt  of  any  instruction  as  to  murder  in  the  second  degree,'  was 
not  in  our  judgment,  such  error,  if  error  at  all,  as  would  entitle  the 
defendant  to  a  reversal.  Upon  the  evidence,  as  presented  by  the 
record,  we  are  of  opinion  that  the  court  might  properly  have  left  the 
case  to  the  jury  as*one  simply  of  murder  in  the  first  degree,  for  the 
reasons  that  we  have  stated  in  cobsidering  the  first  assignment  of 
error. 

That  being  the  case,  the  giving  to  the  jury  an  instruction  as  to 
murder  in  the  second  degree,  was  more  favorable  to  the  defendant 
than  the  evidence  in  the  case  warranted. 

It  was,  therefore,  if  error  at  all,  such  error  as  was  not  prejudicial 
to  him,  and  of  which  consequently  he  has  no  right  to  complain. 

The  rule  is  that:  *'  one  cannot  object  to  an  instruction  which  has 
done  him  no  harm;  as  for  example,  that  it  is  too  favorable  to  him:" 
1  Bish.,  Crim.  Proc,  sec.  980. 

In  a  ease  in  California  in  which  this  question  was  considered 
and  in  which  the  court  below  had  instructed  the  jury  as  follows : 

"If  the  jury  believes  from  the  evidence  that  both  defendants  en- 
tered into  a  conspiracy  to  feloniously  shoot  and  kill  Ah  Sam,  the 
deceased,  and  that  they  both  feloniously  shot  at  him  in  pursuance  of 
snch  agreement,  and  thai  the  deceased  died  of  the  wounds  so  in- 
flicted by  one  or  both  of  the  defendants,  the  jury  will  find  them 
guilty  of  murder  in  the  second  degree." 

The  court  said:  "The  defendants  object  to  this  instruction  on  the 
ground  that  upon  the  facts  which  it  assumes,  the  jury  should  have 
been  instracted  to  convict  the  defendants  in  the  first  degree  instead 
of  the  second  degree.  The  obvious  answer  to  the  objection  is  that 
if  the  instruction  was  more  favorable  to  the  defendants  than  it 
Bhoold  have  been,  they  could  not  have  been  damaged  by  it:"  People 
V.  Ah  Kong,  49  Oal.,  6;  State  v.  Murray,  6  West  Coast  Bep.,  16, 

In  that  case  as  in  the  case  under  consideration,  the  defendant  was 
lodicted  for  murder  in  the  first  degree,  and  all  the  evidence  pointed 
dearly  to  a  willful  and  deliberate  killing.  The  court,  however, 
gate  to  the  jur^  the  case  as  one  of  murder  in  the  first  degree,  and  also 
one  of  murder  in  the  second  degree.  The  jury  convicted  one  of  the 
def^dants  of  murder  in  the  second  de^ee,  and  the  other  defendant  of 
manslaughter.  An  appeal  was  taken  and  the  principal  question 
presented  was  the  alleged  error  of  the  court  in  giving  the  instruction 

Mb.  S8-.2. 
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as  above  quoted.  The  court  tliere  very  properly  took  the  view,  that 
whether  the  instruction  was  or  was  not  in  form  erroneous,  the  de- 
fendants could  not  complain  of  it  as  it  was  more  favorable  to  them 
than  the  evidence  warranted. 

In  this  case,  as  we  have  already  stated,  we  do  not  think  that  the 
defendant  was  entitled  to  have  his  case  presented  to  jury  as  one  of 
murder  in  the  second  degree,  as  that  was  more  favorable  to  him 
than  the  facts  justified. 

It  was,  therefore,  not  error,  if  error  it  was,  of  which  he  had  right 
to  complain.  The  consideration  which  we  have  ^iven  to  the  first 
and  second  assignments  of  error  disposes  of  the  third. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Wilson,  A.  J.,  concurred. 


Kent  v.  Favor. 

Filed  January  ft,  1886. 

Continuance  op  Trial— Review  of  Actiox  of  Trial  Court. —Whether  the  supreme 
court  will  review  the  action  of  the  lower  court  in  granting  or  refusing  a  continuance  of  a  trial, 
qitaere 

The  SASffE— Affidavit  for  Continuance,  what  Must  State.— An  affidavit  for  a  con- 
tinuance of  the  trial  on  account  of  the  absence  of  a  material  witness  must,  under  the  statute, 
state  what  particular  facts,  as  distinguished  from  legal  conclusions,  the  affiant  **  believes  Uie 
witness  will  prove,"  and  that  ''he  knows  of  no  other  witness  by  whom  such  facts  can  be  fully 
proved."  An  affidavit  that  substitutes  ''expects  '*  for  "believes,"  and  states tiiat  he  cannot 
prove  the  same  facts  "  by  any  other  person  present,"  is  not  sufficient. 

Instructions— Conflict  of  Evidence.— Where  the  witnesses  for  the  respecUve  parties 
contradict  each  other  in  every  material  particular,  it  is  not  error  to  instruct  tne  jury  to  find 
for  the  party  whose  witnesses  they  believe  spoke  the  truth. 

Instructions  Presumed  to  have  been  given  in  Writino.— Instructions  to  the  jury, 
will  be  presumed  to  have  been  given  in  writing  when  there  is  nothing  to  the  contrary  in  t^e 
evidence. 

Appeal  from  the  second  judicial  district  court  of  Bernalillo  county. 
The  opinion  states  the  facts. 

A.  J.  Barr  and  Fiahe  d>  Warren,  for  the  appellant. 
ChUders  dk  Fergxiaon,  for  the  appellee. 

Wilson,  A.  J.  This  action  was  commenced  by  the  plaintiff  below 
in  the  second  judicial  district,  against  the  defendant,  in  which  the 
plaintiff  claimed  a  balance  of  rent  against  the  defendant  amounting 
to  two  hundred  and  fifty-six  dollars  and  sixty-six  cents.  The  defend- 
ant denied  that  he  owed  any  part  of  plaintiff's  claim.  A  trial  was 
had  and  verdict  and  judgment  was  renaered  in  favor  of  the  plaintiff 
in  the  court  below  for  the  amount  of  his  claim.  From  this  judg* 
men,  bv  regular  process  of  law,  the  defendant  appealed,  and  assigned 
the  following  specifications  of  error: 

1st — The  court  erred  in  admitting  improper  and  irrelevant  evi- 
dence on  the  part  of  the  plaintiff. 

2nd — ^The  court  erred  in  refusing  the  defendant  a  continuance  and 
compelling  him  to  go  to  trial,  etc. 
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3rd— The  court  improper! j  instructed  the  jury  to  find  for  the 

plaintiff  against  the  defendant  for  two  hundred  and  fifty-six  dollars 

and  sixty-six  cents,  etc. 
The  first  error  assigned  was  virtually  abandoned  on  the  argument, 

and  is  not  sustained.     To  sustain  the  second  error  assigned,  the 

eoansel  for  the  appellant  cites  only  the  statute  of  New  Mexico. 
Eeoce,  the  inference  arises  that  no  fixed  rule  has  yet  been  estab- 
Ushed  how  far  the  supreme  court  will  review  the  action  of  a  territo- 
rial iudge  in  refusing  an  application  to  continue  a  case  when  it  is 
regularly  reached  for  trial.  1  am  not  at  liberty  to  state  the  opinion 
of  the  court  on  this  point,  as  I  am  not  advised  of  their  collective  or 
individual  opinion  on  the  subject;  but  my  own  judgment,  so  far  as  I 
am  advised,  is  averse  to  regarding  it  as  a  subject  *of  review  by  this 
court,  believing  it  to  be  a  matter  of  discretion  to  be  exercised  by  the 
judge  having  charge  of  the  case. 

This  case  does  liot  require  a  judicial  decision  of  the  question,  as 
a  careful  examination  of  the  affidavit  upon  which  the  application  for 
a  continuance  was  founded  does  not  disclose  that  it  contains  a  state- 
ment of  facts  required  by  the  statute  to  entitle  the  appellant  to  the 
continuance  moved  for  in  the  court  below. 

The  ace  referred  to  requires  the  affidavit  to  set  forth  ''what  par- 
ticular facts,  as' distinguished  from  legal  conclusions,  the  affiant 
beUeves  the  witness  will  prove,  and  that  the  affiant  believes  them  to 
be  true,  and  that  he  knows  of  no  other  witness  by  whom  such  facts 
can  be  folly  proved." 

To  comply  with  the  requirements  of  this  statute,  the  affidavit 
states  that  he  expects  to  prove  by  the  witnesses  that  he  has  fully 
paid  plaintiff  for  all  rent  sued  for  and  that  he  ''does  not  owe  the 
plaintiff  anything  whatever,  but  that  the  plaintiff  is  justly  indebted 
to  affiant  for  goods,  wares  and  merchandise  sold'  and  delivered  to 
kirn  at  his  special  instance  and  request." 

Instead  of  particular  facts,  as  the  statute  requires,  the  affidavit 
sets  forth  u  confused  complication  of  legal  conclusions  and  facts 
combined,  and  instead  of  saying  that  affiant  "  believes  the  wit- 
nesses will  prove,"  he  substitutes  "expects"  for  belief,  and  instead 
of  setting  forth  "  that  he  knows  of  no  other  witnesses  by  whom 
sQch  facts  can  be  fully  proved,"  it  is  stated  that  "he  cannot  prove  the 
same  facts  by  any  other  persons  present."  If  a  party  expects  to 
lorce  the  continuance  of  a  cause  by  virtue  of  an  authority  contained 
in  a  statute  against  the  best  convictions  of  the  court,  the  provisions 
of  the  statute  must  be  strictly  complied  with,  which  in  this  case  was 
not  done,  and  consequently  the  second  error  assigned  is  not  sus- 
tained. 

Tiie  third  and  fourth  errors  relate  to  the  charge  of  the  court  and 
stay  be  considered  together. 

Tt  is  immaterial  in  this  case  whether  a  verbal  lease  for  one  year, 
ud  an  occupancy  beyond  its  termination  constitutes  a  tenancy  from 
year  to  year  or  not,  as  the  plaintiff  does  not  seek  to  charge  the  de- 
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fendant  for  rent  beyond  the  term  that  the  defendant  or  his  sub- 
tenant occupied  the  premises. 

The  plaintiff  testined  in  substance  that  the  defendant  by  special 
arrangement,  after  he  had  occupied  a  year  or  more,  agreea  to  pay 
him,  the  plaintiff,  per  month,  eighty-three  dollars  and  thirty- three 
cents  rent  for  the  months  of  June  and  July,  and  sixty  dollars  per 
month  for  the  months  of  July  and  August,  1883,  and  that  the  defend- 
ant had  paid  him  thirty  dollars,  which  ought  to  be  applied  as  pay- 
ment on  tne  same,  and  that  left  a  balance  of  two  hundred  and  fi(ty-six 
dollars  and  sixty-six  cents  rent  due  by  the  defendant  to  him,  the  plaint- 
iff.    A  man  by  the  name  of   Easterday  was  called  as  a  witness  by 
the  plaintiff,    who  had  occupied  a  portion  of  the  premises  as  sab- 
tenant  under  the  defendant.   Whilst  this  witness  seemed  to  remember 
to  forget  everything  that  was  material  to  either  plaintiff  or  defend- 
ant, yety  npon  the  whole,  his  testimony  to  some  extent  corroborated 
the  plaintiff's  evidence. 

The  defendant  testified  in  his  own  behalf  and  denied  every  mate- 
rial fact  testified  to  by  the  plaintiff,  and  expressly  denied  that  he 
owed  the  plaintiff  for  rent  or  in  any  other  manner.  The  testimony 
of  these  three  witnesses  was  the  whole  evidence  in  the  case.  Under 
substantially  the  foregoing  state  of  facts,  the  court  charged  the  jury: 

**  Now,  gentlemen,  comes  the  question  of  fact,  who  tells  the  truth, 
and  you  cannot  avoid  passing  upon  that  question,  and  I  cannot 
throw  any  light  upon  it.  It  is  for  you  to  say  whether  the  story  of 
the  plaintiff  Kent  and  Dr.  Easterday  under  all  the  circumstances  is 
true,  or  whether  the  story  of  the  defendant  Favor  is  true.  If  you 
find  for  the  plaintiff,  you  will  find  for  him  in  the  sum  of  two  hun- 
dred and  fifty-six  dollars  and  sixty-six  cents.  Otherwise,  you  will 
find  for  the  defendant."  These  instructions,  instead  of  being  error, 
were  eminently  pr6per  under  the  evidence  in  the  case.  It  is  further 
complained  as  error,  that  '*  the  court  erred  in  giving  his  instructions 
of  law  orally  to  the  jury,  contrary  to  the  statute  in  such  case  made 
and  provided."  The  record  on  its  face  does  not  sustain  the  error 
complained  of,  and  there  is  no  evidence  aliunde.  Hence  the  legal 
presumption  is  that  the  charge  of  the  court  was  delivered  to  the 
Jury  according  to  law. 

in  a  thorough  examination  of  the  whole  record  in  this  case,  we 
are  unable  to  discover  any  error  of  which  the  defendant  has  any 
right  to  complain.    The  judgment  of  the  court  below  is  affirmed. 

AxTELL,  0.  J.,  concurred. 
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Baca  v.  Fulton. 

FUed  January  i2t  1886. 

AfisiGKVXNT  or  AooouNT— Payment  to  Assionbe.— An  assignor  of  an  account  cannot 
maintain  an  action  thereon,  against  his  debtor,  after  the  latter  has  paid  the  debt  to  the 
assignee,  although  the  consideration  for  the  assigfnment  may  have  failed. 

Appeal  from  the  second  judicial  district  court  of  Bernalillo 
coonty.    The  opinion  states  the  facts. 

Fidce  dt  Warren  and  A.  J.  Barr,  for  the  appellant. 
Stone  d  Stones  for  the  appellee. 

Wilson,  A.  J.  The  plaintiff  below  commenced  this  suit  against 
£ate  Fulton,  defendant  below,  by  attachment;  the  amount  alleged 
to  be  due  in  the  plaintiff's  affidavit,  being  $336.  Judgmeni;  by  de- 
fault was  rendered  against  the  defendant. 

The  defendant  came  into  court  and  filed  an  affidavit  of  merits  and 
asked  the  court  to  set  aside  the  judgment,  which,  upon  hearing,  was 
granted,  and  by  leave  of  the  court  the  defendant  put  in  a  plea  of 
nil  ddfet  and  actio  non. 

At  a  subsequent  term  of  the  court,  the  case  came  on  for  trial.  The 
parties  waived  a  jur^;  the  court,  upon  hearing,  rendered  judgment 
in  favor  of  the  plaintiff  for  the  amount  of  his  claim,  whereupon 
the  defendant  moved  the  court  for  a  new  trial  for  the  reasons  fol- 
lowing: 

1st.  The  judgment  of  the  court  rendered  herein  is  contrary  to  the 
law  and  the  evidence. 

2d.  That  the  said  judgment  is  without  authority  of  law  and  with- 
out evidence  to  support  the  said  judgment. 

3d.  For  newly  discoveised  evidence. 

Motion  for  new  trial  was  refused  by  the  •  court,  whereupon  the 
defendant  appealed,  and  assigned  the  same  reasons  as  specifications 
of  error. 

The  amount  claimed  in  plaintiff's  declaration  was  not  denied  by 
the  defendant,  but  as  a  defense,  the  receipt  of  the  plaintiff  in  full 
for  the  very  account  claimed  on  was  given  in  evidence  on  the  trial 
by  the  defendant.  The  plaintiff  did  not  deny  the  genuineness  of 
the  receipt,  but  insisted  that  it  ought  not  to  be  allowed  as  a  defense 
for  the  reason  that  it  was  obtained  for  a  diamond  pin  which  proved 
to  be  defective. 

And  on  the  trial,  the  plaintiff  was  called  as  a  witness,  and  testified 
as  follows:  "Captain  Gray  bought  into  my  business  as  a  partner, 
and,  when  we  were  looking  over  our  accounts,  he  saw  this  account 
against  Kate  Fulton,  and  he  said  I  will  give  you  this  diamond  pin 
and  a  hundred  dollars  for  that  account.  He  had  a  diamond  pin  and 
he  showed  it  to  me.  I  said  all  ri^ht,  I  will  ask  Mr.  Sharrick  and 
Bayse  the  value  of  the  pin  and  if  it  was  good  I  would  take  it.  I  was 
nota  judge  of  diamonds.  I  took  the  pin  and  gave  him  a  receipt 
for  the  account. 

*'  By  the  court — How  much  was  the  diamond  pin  put  in  at  ? 
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'^  I  had  to  give  him  a  hundred  dollars  iu  addition  to  the  accoant.'' 

He  further  testified  that  the  next  day  he  took  the  pin  and  showed 
it  to  Mr.  Bajse,  and  Bajse  said  it  wa»  worth  about  a  hundred  and 
fifty  dollars;  he  said  it  was  not  clear  diamond,  it  was  full  of  flaws; 
he  then  showed  it  to  Sharrick,  and  he  told  him  the  same  thing. 
And  then  he  sa^s  he  '*  brought  it  to  Captain  Gray  and  told  him  I 
would  not  take  it.  He  took  the  diamond  and  said  Mr.  Favor  had 
ordered  two  diamonds  worth  five  hundred  dollars  each,  and  when 
they  came,  I  will  give  you  one  and  ^ou  can  give  me  two  hundred 
dollars.  When  they  came,  he  took  one  but  did  not  give  me  the 
other." 

The  defendant  called  C.  D.  Favor  as  a  witness,  and  he  testified 
among  other  things,  as  follows:  *'  In  January,  1883,  or  first  of  Feb- 
ruary, Mr.  Baca  was  trying  to  buy  a  diamond  stud  of  me — finally 
he  wanted  to  pay  me  part  cash  and  part  in  an  account  against  Eato 
Fulton;  he  offered  me  one  hundred  and  fifty  dollars  and  the  account 
on  Sunday,  on  Monday  1  called  on  her  to  see  how  much  I  could  get 
for  the  account;  on  Tuesday  I  called  on  Baca  and  he  gave  me  two 
hundred  dollars  in  money,  and  told  Beynolds  to  receipt  Kate  Ful* 
ton*s  account,  and  give  it  to  me;  I  told  him  he  had  commenced  suit, 
and  he  said  yes,  but  I  will  dismiss  the  suit.  Then  she  gave  me  her 
note  and  paid  it  in  sixtjr  days." 

**  You  nad  a  transaction  with  her  ? "     "  Yes,  sir.*' 

< '  You  settled  in  full  and  Baca  receipted  the  bill?  "  ''  He  told  Mr. 
Beynolds  to  receipt  the  account  and  give  it  to  me.  This  is  the 
receipt.  Mr.  Baca  agreed  to  dismiss  his  case  and  pay  his  own 
ooste." 

The  plaintiff  was  recalled  and  testified  in  his  own  behalf.  "  I 
never  had  any  transaction  with  Favor;  I  have  with  Mr.  Gray.  Mr. 
Oray  sold  me  the  diamond  I  referred  to;  my  transactions  was  with 
Mr.  Gray  and  not  with  Mr.  Favor.  1  gave  this  account  to  Mr. 
Gray  and  one  hundred  dollars,  but  I  returned  the  diamond;  then  I 
had  paid  him  four  hundred  and  thirty-six  dollars;  then  Mr.  Gray 
presented  the  diamond  to  his  son,  and  agreed  to  get  me  another  dia- 
mond from  Favor,  who  he  said  had  ordered  two,  and  when  they 
arrived  I  could  teke  one  instead." 

These  quotations  show  substantially  the  whole  strength  of  plaint- 
ifiTs  case.  Baca's  own  testimony  proves  that  he  gave  or  authorized 
a  receipt  to  be  given;  that  he  received  the  diamond  pin  which  was 
the  consideration  for  the  receipt;  whilst  he  does  not  testify  to  any 
express  agreement  that  he  was  allowed  the  privilege  to  rescind  the 
contract  if  the  diamond  was  not '"good."  Yet  a  jury  would  per- 
haps be  warranted  to  draw  that  inference. 

But  his  own  testimony  shows  clearly  that  he  never  has  claimed  or 
asked  a  rescission  of  the  agreement;  on  the  contrary,  he  says  that 
when  he  delivered  the  pin  to  Gray,  Gray  agreed  to  get  another  dia- 
mond from  Favor,  who,  he  said,  had  ordered  two,  and  when  ti^ey 
arrived  he  could  take  one  instead;  this  is  most  evidently  no  resoission 
of  the  original  contract,  but  a  compromise  in  affirmance  of  it.     It  is 
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proved  and  not  contradicted  that  Kate  Fulton,  the  defendant  below, 
gave  Favor  her  note  for  the  same  claim,  and  paid  it  according  to  its 
tenor  in  sixty  days  after  its  date,  and  this  latter  statement  is  cor- 
roborated hj  the  fact  that  when  the  trial  was  reached,  she  produced 
the  receipt  in  her  defense. 

The fii^t  error  assigned  is:  **That  the  judgment  of  the  court 
herein  is  contrary  to  the  law  and  the  evidence." 

Upon  a  careful  examination  of  the  evidence,  we  cannot  avoid  the 
ooDclnsion  that  the  weight  of  evidence  is  with  the  defendant  below. 
It  Mows  that  if  the  juagment  is  against  the  evidence,  it  is  likewise 
a^nst  law;  but  to  appl^  a  familiar  principle  of  law  to  this  case, 
Tiz:  That  if  one  of  two  innocent  persons  must  suffer  a  loss,  the  one 
that  occasioned  it  must  bear  it.  There  is  no  evidence  in  the  case 
from  which  an  inference  can  be  legally  drawn,  that  the  defendant 
below  acted  in  collusion  with  either  Favor  or  Gray  to  defraud  Baca. 
But  if  she  was  induced  to  part  with  her  money  on  the  faith  of  that 
receipt,  she  ought  not  to  be  compelled  to  pay  it  a^ain. 

The  first  assignment  of  error  is  sustained,  and  the  judgment  of 
&e  court  below  is  reversed  and  a  new  trial  ordered. 

AxTELL,  C.  J.,  concurred. 


SUPREME  COURT  OF  UTAH. 
People  v.  Lewis. 

FiUd  January  iS,  1885, 

CRomrAL  Law— Trial  Juror  having  been  Member  of  Grand  Jurt— New  Trial — 
Challenge.— The  fact  that  one  of  the  trial  jarora  had  been  a  member  of  the  grand  mnr  that 
foQBd  the  indictment  against  the  defendant,  while  a  ground  for  challenge  for  implied  bias^ 
^ada  lectbn  2^  of  the  criminal  procedure  act  of  1878,  will  not  warrant  a  new  trial  after 
ooavictioD,  when  no  challenge  was  made,  and  the  only  examination  of  the  jurors  as  to  their 
onokMu  Of  the  guilt  or  innocence  of  the  accused  was  a  few  general  questions  addressed  to 
uon  u  a  body,  to  which  no  answers  were  returned. 

Appeal  from  a  judgment  of  the  first  district  court.  The  opinion 
Bhtes  the  facts. 

J*  K  KindKill,  for  the  appellant. 
C.  8.  Varian^  for  the  people. 

Twns,  A.  J.  At  the  May  term  1884,  of  the  first  district  court, 
the  grand  jurj  of  that  district  found  and  presented  an  indictment 
against  the  defendant,  charging  him  with  the  crime  of  grand  larceny. 

Upon  trial,  in  the  following  November,  there  was  a  verdict  of 
gulty,  and  judgment  thereon. 

The  only  ground  upon  which  this  court  is  asked  to  reverse  the 
judgment  is,  that  one  John  King,  one  of  the  trial  jury,  which  found 
the  defendant  guilty,  was  one  of  the  grand  jury  which  found  the  in- 
dictment against  him. 
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Neither  the  defendant  or  his  counsel,  at  the  time  of  the  trial, 
knew  that  King  was  one  of  the  grand  jury  that  found  the  indict- 
ment. 

But  after  verdict  and  before  judgment,  the  defendant  moved  for  a 
new  trial,  based  among  others,  upon  the  ground  that  the  juror  King 
was  one  of  the  grand  jury  that  found  tne  indictment  against  the 
defendant. 

This  motion  was  overruled,  and  from  the  order  of  the  court  over- 
ruling the  motion,  and  from  the  judgment,  the  defendant  appeals  to 
this  court. 

Upon  the  trial  twelve  persons  were  called  as  jurors,  and  were 
sworn  upon  the  voir  dire  and  interrogated  by  the  prosecuting  attorney, 
as  to  their  statutory  qualifications,  to  which  there  was  no  answer. 
The  jurors  were  then  examined  by  counsel  for  the  defendant,  as  fol- 
lows: 

Q.  '  ^  Are  any  of  you  acquainted  with  the  defendant  Walter  Lewis, 
here?" 

Q.  **  Have  any  of  you  heard  so  much  about  his  case,  as  to  form 
or  express  an  opinion,  an  unqualified  opinion,  concerning  his  guilt 
or  innocence.  If  any  of  you  have,  make  it  known;  I  will  not  put 
questions  directly  to  each  of  you."  '  Two  other  questions  followed 
tnis,  evidently  for  the  purpose  of  learning  if  any  of  the  jurors  were 
related  to  the  prosecuting  witness,  and  if  they  had  formed  or  ex- 
pressed an  opinion  from  anything  they  had  beard  him  say.  The 
counsel  then  said:  ''You  don't  seem  to  answer,  and  I  will  not  put 
the  question  to  any  of  you  particularly." 

It  is  claimed  by  the  defense  that  the  failure  in  the  examination  of 
the  jury  upon  the  voir  dire  to  elicit  from  this  juror  the  fact  of  his 
being  one  of  the  grand  jury  which  found  the  indictment  against  the 
defendant,  was  not  a  waiver  of  the  objection,  and  that  it  isstiUgood 
and  available  to  them.  The  cases  of  People  v.  Beese.  3  Utah, 
72;  2  West  Coast  Rep.,  440;  and  Rice  v.  State,  16  Ind.,'  298,  are 
relied  upon  in  support  of  this  position. 

In  People  v.  Reese,  the  juror  Morris  was  an  alien,  which  is  a  gen- 
eral disqualification  from  serving  in  any  case;  and  upon  an  examin- 
ation  b7the  prosecution  upon  tfe  voir  dire,  he  answered  that  he  wu 
a  citizen  of  the  United  States;  the  defense  asked  no  questions  oa 
the  subject,  and  not  having  reason  to  doubt  the  statement  of  the 
juror,  went  to  trial.  This  court  did  not  pass  upon  the  much  dis- 
cussed, often,  but  never  finally,  decided  question  of  the  right  or 
power  of  a  defendant  in  a  criminal  case  to  waive  a  trial  by  a  jury  of 
twelve  citizens.  We  are  of  the  opinion  that  a  decision  of  that  ques- 
tion was  not  necessary  (notwithstanding  the  argument  of  the  pros- 
ecution in  this  case  that  it  was),  as  it  was  apparent  from  the  facts  of 
the  case  that  the  defendant  did  not  intend  to  waive  this  right.  The 
court,  in  its  opinion,  say :  ' '  As  there  was  not  only  no  intention  to 
waive  this  qualification,  but  no  negligence  or  want  of  watchfulness 
on  the  part  of  the  defendant  which  ordinarily  would  work  a  waiver 
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of  a  right,  we  cannot  hold  that  the  facts  in  this  case  are  sach  as 
should  deprive  the  defendant  of  this  important  constitutional  right." 

The  case  of  Bice  y.  The  State,  is  a  strong  case,  most  of  the  facts 
are  qaite  like  these  before  us;  and  the  learned  counsel  for  the  defense 
placed  much  reliance  upon  it,  in  his  argument,  but  it  differs  from 
the  case  at  bar,  in  one  important  respect.  The  juror  in  that  case 
*' disclaimed  having  formed  or  expressed  any  opinion  as  to  the  guilt 
or  innocence  of  the  accused."  Taking  into  consideration  the  timi- 
dity and  the  apparent  unwillingness  of  many  juiors  to  answer  ques- 
tions unless  they  are  individually  interrogated,  with  the  fact  that  no 
statement  of  the  case,  or  the  facts  relied  upon,  as  constituting  the 
alleged  offense,  was  made  to  the  jui'ors,  it  is  not  surprising  that 
there  was  no  response  to  the  question  of  the  counsel  for  the  defend- 
ant, for  unless  they  knew  what  the  case  alleged  against  the  defend- 
ant was,  they  could  not  well  know  whether  they  had  an  opinion  as 
to  his  guilt  or  innocence  or  not. 

The  fact  that  the  juror  served  on  the  grand  jury  which  found  the 
indictment,  was  good  ground  for  challenge  for  implied  bias,  if  made 
after  the  juror  was  called,  and  before  he  was  sworn  to  try  the  case: 
Criminal  Procedure  Act  1878. 

Sec.  239.  A  challenge  for  cause  may  be  taken  by  either  party. 
It  is  an  objection  to  a  particular  juror,  and  is  either: 

!•  General :  That  the  juror  is  disqualified  from  serving  in  any 
case;  or 

2.  Particular:  That  he  is  disqualified  from  serving  in  the  action 
on  trial. 

Sec.  24D.     General  causes  of  challenge  are : 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to 
render  a  person  a  competent  juror. 

3.  Unsoundness  of  mind,  or  such  a  defect  in  the  faculties  of 
nund  or  organs  of  the  body  as  render  him  incapable  of  performing 
the  duties  of  a  juror. 

Sec.  241.     A  particular  cause  of  challenge  is: 

1.  For  such  a  bias,  as  when  the  existence  of  the  facts  is  ascer- 
tained, in  judgment  of  law,  disqualifies  the  juror,  and  which  is 
known  in  this  act  as  implied  bias.     *    * 

Sec.  242.  A  challenge  for  implied  bias  may  be  taken  for  all  or 
any  of  the  following  causes,  and  for  no  other.     *    *    * 

4.  Having  served  on  the  grand  jury  which  found  the  indict- 
ment.   *    *     * 

But  the  challenge  was  not^  made.  The  failure  to  make  it  at 
the  time  required  by  the  statute  was  a  failure  to  make  it  at  a 
time  when  it  could  have  been  successfully  made  with  no  greater 
interruption  of  the  case  than  the  retiring  of  one  juror,  and  the  call- 
ing of  another  to  take  his  place.  It  is  one  thing  to  excuse  a  juror 
open  a  challenge  substantiated  by  his  own  statement,  but  quite 
another  to  set  aside  a  verdict  after  the  necessary  labor  and  expense 
of  atrial;  and  some  considerable  degree  of  watchfulness  is  required 
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of  parties  in  eliciting  facts,  pertaining  to  the  qualifications  of  jurors. 
They  should  not  be  permitted,  indifferently  to  pass  over  this  impor- 
tant matter,  and  after  an  awakening  caused  by  an  unfavorable  ver- 
dict, successfully  to  move  for  a  new  trial,  when  a  little  more  vigi- 
lance at  the  right  time  would  have  disclosed  good  ground  of 
challenge. 

An  express  unqualified  answer  that  the  juror  is  a  citizen,  or  that 
he  has  not  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  is  sufficient  to  relieve  the  defense  from  further 
investigation,  unless  there  is  something  to  put  the  party  upon 
further  inauiry.  But  we  are  of  the  opinion,  that  mere  reticence, 
when  twelve  jurors  are  briefly  and  generally  interrogated  as  to 
whether  they  have  an  opinion  as  to  the  guilt  or  innocence  of  the 
accused,  is  not,  especiallv  if  there  was  no  statement  to  the  jurors, 
of  the  facts  set  forth  in  the  indictment  as  constituting  the  alleged 
offense. 

The  judgment  of  the  district  court  is  affirmed. 


SUPREME  COURT  OF  WASHINGTON  TERRITORY. 

'  BOSENOBANTZ  V.  TeBBITOBT. 

Filed  SepUmber  U.  iif84, 

Pkbsons  Covpetbnt  as  Grand  Jubobs — Constbuotion  of  Statdtbl— The  provinoii  of 
the  code  of  1881,  making  all  electors  and  hoaaeholden  competent  as  grand  jurors,  is  not 
limited  in  its  application  to  such  persons  as  were  thus  qualificMl  at  the  time  toch  provision 
was  enacted,  but  extends  to  all  those  who  should  thereafter  become  endowed  with  such 
requisite  qualifications. 

The  same— Marbtied  Woman  Competent  as  Grand  Jury.— A  married  woman  living 
with  her  husband,  under  chapter  183  of  the  code  of  1881,  is  a  householder,  and  being  an 
elector,  is  competent  to  act  as  a  grand  juror. 

CoNSTiTDTiONAL  Law— GRAND  JoROR— PRESENTMENT  BT.— The  legislaturd  may  provide 
for  the  trial  of  a  crime,  not  infamoud,  without  presentment  by  a  grand  jury,  and,  a  fofUan, 
apon  a  presentment  by  other  than  a  common  law  grand  jury. 

Error  to  the  district  court.    The  opinion  state  the  facts. 
Sirave,  Haines  A  McMicken,  for  the  plaintiff  in  error. 
(7.  if.  Bradahaw^  Prosecuting  Attorney ^  for  the  territory. 

Hott,  a.  J.  Plaintiff  in  error  was  indicted  by  a  grand  jury, 
composed  in  part  of  married  women  living  with  their  husbands. 
She  took  seasonable  objection  to  said  grand  jury,  on  the  ground 
that  said  women  were  not  competent  grand  jurors,  and  her  objec- 
tion being  overruled  she  has  brought  the  case  here  and  assigns  tiie 
overruling  of  her  said  objection  as  error. 

The  only  important  question  raised  by  the  record  is  the  single  one 
as  to  whether  or  not  under  the  laws  of  this  territory,  married  women 
living  with  their  husbands  are  competent  grand  jurors. 

The  code  of  1881  provides  that  all  electors  and  householders  shall 
be  competent  grana  jurors,  and  it  is  claimed  by  plaintiff  in  error 
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that  this  mast  be  held  to  apply  to  only  such  persons  as  were  thns 
qoalified  at  the  time  such  provision  was  enacted ,  and  not  to  snch  as 
snonld  thereafter  become  endowed  with  such  requisite  qualifications; 
bnt  to  us  it  seems  clear  that  the  legislature  intended  simply  to  pre- 
scribe what  classes  of  persons  in  society,  as  it  was  then,  or  should 
be  thereafter  constituted,  should  be  called  upon  to  perform  such 
jprj  duty,  and  that  whenever  a  person  by  any  change  m  his  condi- 
tion  was  brought  within  such  requirements  he  at  once  became  li- 
able to  perform  such  duty,  and  that  likewise  when  by  a  change  in 
the  law  a  class  of  persons  was  brought  within  such  requirements,  the 
members  of  such  class  at  once  become  liable  to  society,  for  all  the 
obligations  incident  to  the  class  of  electors  and  householders  of 
which  they  had  thus  become  members. 

Were  such  married  women  then  electors  and  householders?  That 
fliey  were  electors  is  fully  conceded,  leaving  only  the  single  question 
tt  to  their  being  householders,  for  consideration.  We  shall  not  be 
aided  in  this  discussion  by  attempting  to  single  out  a  definition  of 
the  word  householder,  as  under  the  facts  disclosed  by  this  record 
the  indictment  herein  must  be  isustained  if  it  is  possible  that  a  mar- 
lied  woman  living  with  her  husband  as  such  can  be  a  householder  . 
within  the  meaning  of  such  term  as  used  in  our  own  act  as  to  grand 
jurors.  And  this  must  depend  entirely  upon  the  change  wrought  in 
the  famUy  relation  by  chapter  183  of  the  code  of  1881,  for  of  course 
it  is  conceded  that  under  we  common  law,  the  relation  of  the  wife  to 
the  husband  was  such,  that  while  she  was  living  with  him,  she  was 
not  such  a  householder,  as  her  identity  was  largely  lost  in  that  of 
her  husband,  and  she  had  no  right  to  be  heard  as  to  the  disposition 
of  the  property  or  children  that  resulted  from  her  marriage  so  long 
as  her  husband  survived. 

This  harsh  rule  of  the  common  law  has  been,  however,  gradually 
ohanging,  and  from  time  to  time  various  restrictions  have  been  imposed 
upon  the  obsolete  right  of  control  of  the  husband,  and  the  right  of 
the  wife  to  participate  in  such  control  came  to  be  more  and  more 
neogniaed  dj  the  laws  of  nearly  all  of  the  states  and  territories  of 
this  Union. 

And  the  changes  thus  made  in  the  law,  though  many  of  them  were 
at  the  time  considered  radical,  have,  so  far  as  we  are  advised,  uni- 
Yenally  tended  to  the  elevation  of  the  marriage  relation  and  of  soci- 
ftj,  and  have  been  fully  sustained  by  the  courts.  Our  legislature, 
iinbiied  with  this  spirit  of  progress,  enacted -the  law  which  now  con- 
rtitaiesthe  chapter  of  the  code  above  referred  to;  and  that  it  in- 
tended  radical  legislation  upon  the  subject,  is  not  only  consonant 
vith  the  spirit  of  the  times,  but  is  clearly  shown  in  the  title  of  the 
>ft/*Anact  to  define  the  rights  of  married  persons,"  not  certain 
^ts,  but  (he  rights,  and  when  such  title  is  viewed  in  connection 
with  the  body  oi  the  act,  it  could  probably  with  propriety  read 
"aUtheriffhts." 

At  least  the  idile  and  the  act  is  broad  enough  to  show  that  it  was 
intention,  by  it,  to  abolish  all  the  disabilities  of  the  wife  as  a 
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member  of  the  family  which  had  been  imposed  upon  her  by  the  com- 
moD  lai^  and  to  provide  instead  of  said  common  law  rule  a  new  relation 
between  husband  and  wife,  as  members  of  the  family. 

What  was  this  new  relation  provided  for  in  said  chapter  ? 

To  us  it  seems  that  the  relation  between  husband  and  wife  thereby 
establislied  was  (with  certain  exceptions  therein  stated)  one  of  ab- 
solute equality  before  the  law. 

As  it  not  only  in  express  terms  gives  to  her  the  same  rights  to 
hold  property  as  her  husband,  but  in  section  3  of  said  act  expressly 
abolishes  all  civil  disabilities  imposed  upon  her  by  the  marriage 
relation  which  were  not  imposed  or  recognized  as  existing  as  to  Uie 
husband,  and  such  positive  and  unequivocal  language  was  used  to 
make  tLis  section  strong  and  beyond  question,  that  it  was  thought 
necessary  to  expressly  provide  that  the  right  to  vote  or  hold  oface 
should  not  thereby  oe  conferred  lest  the  unrestricted  language  of 
said  section  should  be  so  strong  as  to  amend  the  election  law  by 
implication  and  thereby  enable  women  to  vote,  the  single  privilege 
or  right  which  that  legislature  was  not  ready  to  confer  upon  women, 
but  which  the  subsequent  one  saw  fit  to  freely  and  fully  bestow. 

Then  by  section  4  of  said  act  she  was  given  exactly  the  same  meas- 
ure of  control  over  the  children  of  the  family  as  her  husband,  with 
the  same  right  to  any  or  all  of  their  earnings  and  the  same  voice  in 
directing  all  things  connected  with  the  family  government. 

Before  this  act  the  father  could  control  the  children  irrespective 
of  and  even  against  the  express  will  and  wish  of  the  mother,  and 
could  send  them  from  or  keep  them  at  home  at  his  own  caprice. 

Since  its  passage,  by  its  express  terms  all  of  this  is  changed,  and 
now  the  mother  as  fully  controls  the  children  as  does  the  father,  and 
it  is  clear  that  under  the  said  act  it  would  t%ke  the  agreeing  wills  of 
both  father  and  mother  before  their  children  could  be  sent  perma- 
nently away  from  home  to  attend  school  or  for  any  other  purposes, 
and  we  think  that  likewise  in  all  the  afiEftirs  of  the  family  (not  ex- 
cepted as  above  stated),  what  before  could  be  done  by  the  husband, 
even  against  the  will  of  the  wife,  can  now  only  be  done  by  the  con- 
sent of  both. 

At  common  law  he  had  sole  control,  and  was,  therefore,  properly 
treated  and  held  as  the  head  of  the  family;  by  our  statute  the  two 
together,  and  acting  jointly,  have  like  sole  control,  and  are  therefore 
jointly  the  head  of  the  family. 

But,  it  is  said  that  if  they  are  thus  equal,  then  neither  of  them  is 
the  head  of  a  family,  and  therefore,  not  the  keeper  of  a  house,  as 
each  is  only  a  half  of  a  housekeeper. 

This,  however,  does  not  follow,  as  each  of  them  has  the  absolute 
right  to  control  the  family  and  household  in  the  absence  of  the 
other,  and  each  has  all  the  responsibilities  and  rights  growing  out 
of  such  control. 

One  person  engaged  in  keeping  a  store  is  said  to  be  a  storekeeper, 
but  we  do  not  speak  of  one  or  two  persons  who  are  keeping  a  store 
as  equal  partners,  as  a  half  of  a  storekeeper. 
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Neitiier  do  we  think  that  one  or  two  persons  engaged  upon  equal 
terms  in  keeping  a  house  can  be  said  to  be  or  is  only  a  half  of  a 
housekeeper. 

Each  acting  for  himself  or  herself,  but  in  conjunction  with  his  or 
her  companion,  is  the  keeper  of  the  entire  household. 

The  chapter  in  question  h^  then  so  changed  the  common  law 
that  a  wife  living  with  her  husband  may  be  a  householder,  and  hence 
qualified  to  serve  as  a  grand  juror. 

But  it  is  claimed  that  the  said  chapter  is  unconstitutional,  if  given 
thisapplication  to  oar  jury  system,  on  the  ground  that  the  jury  guar- 
anteed  by  the  constitution  is  a  jury  of  men,  but  as  this  question  was 
very  slightly,  if  at  all,  argued  in  this  case,  we  shall  content  our- 
aelves  by  saying  that  as  to  this  case  such  position  is  untenable,  as 
the  legislature  was  at  liberty  to  provide  for  the  trial  of  crime  (not 
infamous)  without  presentment  of  a  grand  jury  at  all,  and  a  fortiori 
eooid  provide  for  its  presentment  by  other  than  common  law  grand 
jury.  We  find  no  error  in  the  record,  and  the  judgment  and  sen- 
tence must  be  affirmed,  and  it  is  so  ordered. 

WiNOABD,  A.  J.,  concurred. 

TuBHEB,  A.  J.,  DissENTiNQ.  I  am  Compelled  to  dissent  from  the 
conclosion  reached  by  a  majority  of  the  court  in  this  case.  I  do 
not  believe  that  females  are  competent  under  the  law  as  grand  or 

Eetit  jurors.     Nor  do  I  believe  that  females  who  are  married  and 
ving  with  their  husbands,  are  ''householders  "  within  the  meaning 
of  section  2,078  of  the  code. 

The  qoestion  is  not,  as  to  the  meaning  ot  the  act  of  the  legisla- 
ture, entitled  "An  act  to  amend  section  3,050,  chapter  238,  of  the 
code  of  Washington,  approved  November  23, 1883."  That  act  does 
not  purport  to,  and  could  not  legally  do,  more  than  its  title  ex- 
presses to  be  ite  purpose.  The  question  is  as  to  the  meaning  of 
sec.  2,078  of  the  code,  which  provides,  ''all  qualified  electors  shall 
be  competent  to  serve  as  petit  jurors,  and  all  qualified  electors  and 
householders  shall  be  competent  to  serve  as  grand  jurors,"  etc. 

Section  3,050  being  amended  so  as  to  make  females  "  qualified 
electors,'"  it  would  seem  that  they  are  now  embraced  within  the  pro- 
visions of  section  2,078,  and  are,  therefore,  competent  as  jurors, 
unless  it  is  proper  to  construe  section  2,078  to  mean  qualified  elect- 
ors who  were  such  at  the  time  of  the  passage  of  the  law,  or  who 
might  become  such  under  then  existing  laws. 

An  argument  in  favor  of  this  construction  is  found  in  the  provi- 
sion of  the  organic  act,  which  declares:  "To  avoid  improper  ibflu- 
ences  which  may  result  from  intermixing  in  the  same  act  such  things 
M  have  no  proper  relation  to  each  other,  every  law  shall  embrace 
but  one  object,  and  that  shall  be  expressed  in  the  title." 

Who  shall  be  qualified  electors  and  what  classes  of  citizens  shall 
be  subject  to  jury  duty,  are  entirely  different  questions,  having  no 
proper  relation  to  each  other.  Therefore,  to  hold  that  the  legisla- 
ture, in  passing  the  law  now  incorporated  in  the  code  as^section  2,078, 
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meant  to  establish  a  rule  relating  to  jurors  which  might  be  mate- 
rially altered  and  changed  every  time  the  legislature  enlarged  or 
diminished  the  qualification  of  electors,  is  to  suppose  that  thai  body 
contemplated  and  intended  to  provide  for  a  course  of  conduct  by  its 
successors,  opposed  to  the  spirit,  if  not  the  letter,  of  the  law  under 
which  it  and  thev  had  and  have  their  being.  The  organic  act  says: 
*'  Every  law  shall  embrace  but  one  object,  and  that  shall  be  expressed 
in  its  title."  Section  2,078  says:  "  Laws  relating  to  suffrage  may 
embrace  two  objects,  only  one  of  which  need  be  expressed  in  the 
titie." 

Such  is  the  effect  of  section  2,078,  unless  it  be  limited  as  I  have 
suggested. 

Another  argument  for  that  construction  is  found  in  the  constitu- 
tional requirements  concerning  jury  trials. 

Section  2,  article  III,  of  the  constitution  of  the  United  States, 
provides:  '*The  trial  of  all  causes,  except  in  cases  of  impeachment, 
shall  be  by  jury,"  etc.  Article  Y  of  the  amendments  provides: ' '  No 
person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,"  etc. 
Article  YII  of  the  amendments  provides:  ''In  suits  at  common  law, 
where  the  value  in  controversy  shall  exceed  twelve  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,"  etc.  The  term  ''grand  jury," 
and  "trial  by  jury,"  in  these  provisions  have  been  held  to  secure  to 
the  citizens  in  the  courts  of  the  United  States  and  in  the  courts  of 
the  territories  such  a  grand  jury  and  such  a  petit  jury  as  was  under- 
i^tood  and  secured  by  the  common  law  of  England.  In  construing 
such  provisions,  both  in  the  courts  of  the  United  States,  and  in  the 
courts  of  the  states  having  similar  constitutional  provisions,  it  has 
been  held  that  the  right  to  a  jur^  trial,  and  the  right  to  immunity 
from  trial  for  crime,  except  on  indictment  by  a  grand  jury,  included 
all  the  incidents  attaching  to  such  proceedings.  One  of  the  inci- 
dents of  a  jury  trial  is,  that  the  jury  shall  not  be  composed  of  less 
than  twelve  men.  An  incident  of  indictment  by  a  grand  jury  is,  that 
the  grand  jury  shall  not  be  composed  of  less  than  twelve  men;  or,  in 
case  a  larger  number  comprise  the  body  that  twelve  men  must  con- 
cur in  finding  the  indictment,  so  that  a  man  shall  not  be  convicted 
of  a  crime  except  by  the  verdict  of  twenty-four  of  his  neighbors. 

Another  incident  of  trial  by  jury  is  that  the  verdict  shall  be  unan- 
imous. Another  incident  is,  that  the  jury  must  be  selected  from 
the  great  body  of  the  citizens  living  in  the  vicinage,  and  where  the 
number  from  whom  juries  may  be  selected  has  been  unreasonably 
diminished  by  law,  the  law  has  been  held  unconstitutional  as  im- 
pairing the  right  of  trial  by  jury. 

The  application  of  all  this  to  section  2,078  of  the  code  ts,  that  U 
cannot  be  supposed  that  the  legislature  in  framing  that  provision, 
meant  to  leave  the  important  subject  of  jurors  and  the  incidents 
attaching  to  jury  trials,  to  be  effected  by  legislation  upon  an  en- 
tirely different  subject  matter. 
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It  might  well  be  that  at  some  future  time  the  legislature  -would 
wish  to  restrict  the  elective  franchise.  A  provision  limiting  the 
right  to  vote  to  citizens  of  the  age  of  fifty  vears  would  be  lawful  as 
concerns  the  rights  of  electors,  but  it  would  be  unlawful  and  uncon- 
stitutional as  a  limitation  on  the  right  of  trial  by  jury. 

ABOther  incident  of  trial  by  jury  at  common  law,  in  my  judgment^ 
was  that  the  jury  should  be  composed  of  men.  The  language  of  the 
venire  facias  was,  that  the  sheriff  cause  to  come  on  such  a  day 
"  twelve  free  and  lawful  men."  Blackstone  gives  as  one  of  the  causes 
of  challenge  to  the  poll,  '' propter  defectum;''  as  if  a  juryman  be 
alien  born,  this  is  defect  of  birth;  if  he  be  a  slave  or  bondman,  this 
is  defect  of  liberty,  and  he  cannot  be  liber  et  legalia  homo.  Under  the 
word  Aomo  also,  though^  name  common  to  both  sexes,  the  female, 
however,  is  excluded,  ©rop/ar  defectum  sexua." 

It  cannot  be  doubted  that  at  common  law  one  of  the  incidents  of 
aJQxy  trial,  with  one  exception,  and  that  founded  on  regard  for  the 
delicacv  of  the  sex,  was  that  the  jury  should  be  composed  of  men. 

Black:>tone  classes  that  qualification  with  those  of  citizenship  and 
liberty.  It  is  said  that  the  rights  of  the  weaker  sex,  if  I  may  now 
call  them  so,  are  more  regarded  than  in  the  days  of  Blackstone,  and 
that  the  theory  of  that  day  that  women  were  unfitted  by  physical 
constitution  and  mental  characteristics  to  assume  and  perform  the 
civil  and  political  duties  and  obligations  of  citizenship,  has  been 
exploded  by  the  advanced  ideas  of  the  nineteenth  century.  This 
may  be  true.  No  man  honors  the  sex  more  than  I.  None  has  wit- 
nessed  more  cheerfully  the  improvement  in  the  laws  of  the  states, 
and  particularly  in  the  laws  of  this  territory,  whereby  many  of  the 
disabilities  of  that  day  are  removed  from  them,  and  their  just  per- 
sonal and  property  rights  put  upon  an  equal  footing  with  those  of 
men.  I  cannot  say,  however,  that  I  wish  to  see  them  perform  the 
duties  of  jurors.  The  liability  to  perform  jury  duty  is  an  obliga- 
tion, not  a  right. 

In  the  case  of  woman,  it  is  not  necessary  that  she  should  accept 
the  obligation  to  secure  or  maintain  her  rights.  If  it  were,  I  should 
stifle  all  expression  of  the  repugnance  that  I  feel  at  seeing  her  in- 
troduced into  associations,  and  exposed  to  influences  which,  how- 
ever others  regard  it,  must  in  my  opinion  shock  and  blunt  those 
fine  sensibilities,  the  possession  of  which  is  her  chiefest  charm,  and 
the  protection  of  which,  under  the  reljgion  and  laws  of  all  countries, 
eirilized  or  semi-civilized,  is  her  most  sacred  right. 

If  one  woman  is  competent  as  a  juror,  all  women  having  the  same 
qualifications  are  competent.  If  women  may  try  one  case  they  may 
67  all  cases.  It  is  unnecessary  to  say  more  to  suggest  the  shock- 
iiig  possibilities  to  which  our  wives,  mothers,  sisters  and  daughters 
i&ay  be  exposed,  unless  the  legislature  should  hereafter  relieve  us 
from  what  I  believe  to  be  a  mistaken  construction  of  the  law.  These 
observations,  however,  are  not  pertinent  here.  The  question  is^ 
vhat  is  the  law  ? 
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I  say  that  the  law  now,  concerning  the  important  incidents  of  a 
jury  trial,  are,  by  express  constitutional  provision,  what  they  were 
at  the  common  law,  and  that  under  that  law  a  jury  was  no  jury 
unless  it  was  composed  of  men.  The  jury  spoken  of  by  the  coDsti- 
iution  is  the  common  law  jury,  and  consists  of  twelve  men :  Note 
to  Sedgwick  on  the  Construction  of  Stat,  and  Const.  Law,  p.  49B. 

It  is  true  that  the  constitutional  guarantee  of  indictment  before 
trial  is  extended  by  the  constitution  to  the  trial  of  offenses  only  that 
are  infamous,  and  that  the  offense  above  not  being  infamous,  it  is 
competent  for  the  legislature  to  have  the  indictment  found  by  such 
a  grand  jury  as  it  pleases,  or  to  prosecute  without  indictment  of  a 
grand  jury  if  it  pleases. 

The  qualification  of  grand  and  petit  jurors  being  fixed  by  the 
same  section,  aod  in  the  same  sentence  of  the  law,  however,  it  is 
certainly  a  good  argument  against  a  construction  of  that  law  that 
would  make  women  grand  jurors  in  case  of  misdemeanor,  to  show 
that  in  no  case,  even  by  express  enactment,  could  the  legislature 
make  women  petit  jurors  or  grand  jurors  to  investigate  capital  or 
other  infamous  crimes. 

It  has  been  said  that  it  is  a  safe  and  wholesome  rule  to  adopt  the 
restricted  construction  of  a  statute,  when  a  more  liberal  one  will 
bring  us  in  conflict  with  the  fundamental  law  It  would  appear  to 
be  the  same  where  such  a  construction  may  bring  us  in  connict  with 
the  fundamental  law. 

In  the  construction  of  the  statute  under  consideration,  however, 
it  is  not  necessary  to  resort  to  the  principle  of  strict  construction. 
Its  letter  and  spirit  comports  as  well  with  the  view  I  have  taken  of 
its  meaning  as  with  that  adopted  by  a  majority  of  the  court. 

Next,  as  to  the  meaning  of  the  word  ''householder"  in  the  stat- 
ute. Householder  means,  according  to  all  the  definitions,  "  the 
head  of  a  family."  I  think  that  in  all  cases  where  there  is  a  hus- 
band living  with  his  family,  that  he  is  in  contemplation  of  law  the 
head  and  the  only  head  of  the  family.  It  has  been  said ,  'the 
term  householder  has  no  reference  to  a  holding  of  property.  It  is 
understood  to  mean  the  head,  master,  or  person  who  has  the  charge 
of  and  provides  for  a  family,"  etc. 

It  is  claimed  that  in  this  territory  the  laws  have  placed  the  civil 
and  properly  rights  of  husband  and  wife  on  an  equal  footing,  iJiat 
they  are  equal  as  to  rights  ai^  obligations  in  the  household,  and 
therefore  that  both  of  them  are  heads  of  the  family,  and  both  of 
them  householders.  •  If  it  be  true  that  the  laws  of  the  territory  have 
had  the  effect  stated,  the  logical  deduction  would  seem  to  be,  not 
that  the  law  has  created  two  heads  of  the  family,  but  that  it  has 
deposed  from  the  position  of  superiority,  what  was  formerly  the  one 
head,  and  that  now  there  is  no  head,  as  understood  by  the  common 
law  term.  The  idea  of  a  double  head  in  nature,  or  in  government,  is 
that  of  a  monstrosity. 

But  there  is  something  even  above  the  provisions  of  statutory  law, 
in  the  conception  embraced  in  the  term  the  ''  head  of  a  family."    It 
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embraces  the  idea  of  legal  supremacy,  perhaps,  bat  is  not  confined 

to  that. 

The  husband  was  not  only  the  head  of  the  family  at  common  law, 
because  under  that  law  he  had  the  right  to  be  obeyed  by  all  the 
family,  including  the  wife,  but  because  of  inherent  and  acquired 
differences  between  himself  and  wife,  in  mental  and  physical  consti- 
tation.  He  was  better  fitted  to  wage  the  war  for  present  subsist- 
ence and  to  accumulate  the  competence  that  was  to  make  provision 
against  want  in  the  future.  The  experience  gained  by  him  in  prose- 
cuting this  branch  of  the  partnership,  matured  his  judgment, 
strengthened  his  will,  and  made  him  confident  and  self-reliant.  I 
belieye  that  the  facts  I  have  mentioned  obtain  to  this  day,  and  that 
they  operate  and  will  continue  to  operate  to  give  the  husband  para- 
mount authority  in  the  househol49  as  that  term  is  understood  at 
common  law,  until  an  upheaval  of  nature  has  reversed  the  position 
of  man  and  woman  in  tne  world.  Legislative  enactment  would  not 
make  white  black,  nor  can  it  provide  the  female  form  with  bone  and 
fflnew  equal  in  strength  to  that  with  which  nature  has  provided  man. 
No  more  can  it  reverse  the  law  of  cause  and  effect  and  clothe  a 
timid^  shrinking  woman,  whose  life  theatre  is  and  will  continue  to  be 
and  ought  to  continue  to  be  primarily  the  home  circle,  with  the 
masculine  will  and  self-reliant  judgment  of  a  man. 

The  law  has  not  attempted  to  do  any  such  thing.-  It  can  only  be 
effected,  if  effected  at  all,  by  countless  ages  of  a  civilization  in  which 
the  scope  of  usefulness  of  woman  in  the  world  and  in  society,  is 
changed  and  reversed.  It  cannot  be  truthfully  said  that  changes  in 
the  property  or  civil  rights  of  woman  in  this  territory,  such  as  are 
found  in  the  statutes,  has  had  or  has  begun  to  have  such  an  effect. 

But  it  is  not  true  that  the  laws  of  this  territory  have  wiped  out  in 
every  respect  the  supremacy  of  the  husband,  and  put  the  wife  upon 
a  nlane  with  him  in  the  matter  of  rights  and  obligations.  Section 
2,d99  does  not,  in  my  opinion,  as  has  been  assumed,  raise  an  issue 
to  be  adjudicated  at 'law,  when  the  husband  and  the  wife  disagree 
as  to  the  school  the  children  should  attend,  the  branches  of  learning 
they  should  be  taught,  or  the  projfession  or  avocation  in  life  they 
should  be  trained  to  follow. 

This  would  be  a  more  intolerable  evil  than  the  unrestrained  con- 
trol of  such  matters  by  the  one  or  the  other.  Section  2,399  relates  to 
the  custody  of  the  cnildren  and  the  night  to  receive  their  earnings 
in  case  of  separation. 

The  use  of  the  term  '^misconduct"  shows  that,  moreover,  the 
earnings  of  the  children  being  community  property,  the  right  of  the 
Imaband  to  receive  it  and  apply  it,  unless  in  case  of  separation,  is 
imdoubted. 

Sec.  2,409.  The  control  of  the  husband  over  community  personal 
property,  extending  to  the  right  to  dispose  of  such  property  as  he 
loesses,  without  accounting  to  the  wife,  is  another  particular  in 
which  tilie  legal  rights  of  the  husband  are  superior  to  those  of  the 
wife^ 
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The  right  of  the  husband  over  the  wife  is  again  recognized  in  the 

{)roTision  giving  him  the  preference  right  to  select  the  homestead 
or  the  family,  from  the  commanity  real  property. 

The  right  of  a  selection  of  the  family  homestead  suggests  another 
matter  in  which  the  right  of  the  husband  is  paramount.  His  domi- 
cil  is  the  domicil  of  the  wife,  and  she  may  not  abandon  it  for  one 
year  without  giving  him  legal  ground  for  the  divorce.  The  converse 
of  the  proposition  is  not  true.  The  wife  cannot  say  to  her  husband 
*'Tou  must  live  here  if  you  wish  to  live  with  me,'*  but  the  husbrvnd 
may  so  say  to  the  wife  if  he  offers  her  a  home  suitable  to  her  condi- 
tion. 

Another  distinction  in  rights  which  recognizes  the  paramount  ob- 
ligations of  the  husband  is  in  the  matter  of  alimony  in  case  of  sep- 
aration. The  law  imposes  upon  the  husband  the  obligation  of  sup- 
porting the  wife  and  the  courts  will  so  decree,  but  it  would  be  a 
novel  idea  that  the  husband  should  assert  such  a  claim  against  the 
wife. 

There  is  an  exemption  in  the  law  in  favor  of  the  wife  from  respon- 
sibility for  criminal  acts  done  in  the  presence  of  her  husband, 
which  it  is  believed  the  statutes  of  this  territory  have  not  wiped  oat. 

How  can  the  wife  be  considered  an  entirely  free  agent  in  matters 
of  only  civil  concern,  and  of  but  little  moment,  when  it  is  the  policy 
of  the  law  to  consider  that  she  is  so  much  under  the  influence  of  the 
husband,  that  it  will  not  hold  her  responsible  for  crimes  committed 
in  his  presence  ? 

An  ingenious  mind  having  the  time  to  employ  in  the  task,  might 
multiply  these  illustrations  indefinitelv. 

An  argument  to  the  effect  that  the  law  considers  the  wife  a 
''house-holder"  is  attempted  to  be  drawn  from  the  relations  to 
each  other  of  section  342  of  the  code  and  section  2,415.  The  first 
section  named  gives  the  right  to  select  a  homestead  to  every  '*  house- 
holder being  the  head  of  a  family."  The  latter  section  authorizes 
'  both  the  husband  and  wife  to  select  homesteads  from  their  separate 
property,  and  it  is  said  that  in  this  respect  it  is  supplementary  to 
section  342,  and  has  the  effect  to  recognize  the  wife  as  a  house- 
holder. It  is  answer  to  this  to  say  that  section  2,415  is  part  of  the 
chapter  relating  to  the  property  and  other  rights  of  married  women; 
and  thaty  having  given  her  a  separate  property,  it  was  thought  proper 
to  give  her  the  same  exemptiens  with  respect  to  it,  that  other  per- 
sons had.  Section  342  gives  the  exemption  only  in  favor  of  a  home- 
stead occupied  as  such.  Section  2,415  gives  it  without  qualification. 
If  section  2,415  were  considered  only  as  an  extension  to  married 
women,  of  the  right  received  by  section  342,  it  was  unnecessary  on 
the  theory  that  married  women  are  house-holders  and  heads  of  their 
families.  Their  right  to  the  exemption  would  attach  under  section 
342  without  further  legislation. 

My  views,  therefore,  are,  that  women  cannot  be  jurors,  and  that 
they  cannot  be  house-holders  so  long  as  they  are  married  and  shar- 
ing the  household  of  the  husband. 
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Walker  v.  Tbbbitoby. 

Filed  September  £4,  I884, 
JuDGM EMT  AFFIBMID  on  the  authority  of  Rosencrantz  v.  Territory,  ante, 

Ebbob  to  the  district  court.  Tiie  facts  were  similar  to  those  in 
Boeencrantz  v.  Territory,  ante. 

HoTT«  A.  J.  The  record  in  this  case  presents  the  same  questions 
fl8  in  the  case  of  Kosencrantz  y.  Territory,  ante,  decided  at  this 
term  and  upon  the  strength  of  that  case  the  judgment  and  sentence 
herein  must  be  affirmed,  and  it  is  so  ordered. 

WiNGARD,  A.  J.,  concurred. 


SUPREME  COURT  OF  OALIFORNIA. 

No.  9,372. 

Hagebty  v.  Powers. 

In  Bank,    Filed  January  iO,  1886, 

Father  not  Liable  for  Torts  of  Child. — A  father  is  not  liable  in  damages  for  the  torts 
of  his  infant  child,  committed  without  his  knowledge,  consent  or  sanction,  and  not  in  the 
^Qiae  of  his  employment  of  the  child. 

Appeal  from  fa  judgment  of  the  superior  court  of  Sacramento 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Grove  L.  Johnson  and  Jonea  dk  Martin,  for  the  appellant. 
Elwood  Bruner  and  8.  P.  Scanaker,  for  the  respondent. 

Boss,  J.  The  question  in  this  case  is,  whether  the  defendant, 
who,  according  to  the  averments  of  the  complaint,  **  willfully,  care- 
lessly and  negligently  suffered,  permitted,  countenanced  and  allowed" 
his  son  of  eleven  years  of  age,  to  have  iu  his  possession  a  loaded 
pistol,  which  pistol  the  boy  afterwards  so  carelesslv  used  and 
handled,  as  to  shoot  the  infant  child  of  the  plaintiff,  is  liable  in 
damages  therefor  ?  We  have  been  cited  to  no  case,  controlled  by 
the  principles  of  the  common  law,  that  holds  that  the  action  under 
such  circumstances,  #a^  be  maintained.  It  seems  that  under  the 
civil  law  it  may  be;  and  such  an  action  was  lately  sustained  by  the 
sapreme  court  of  Loirisiana,  in  the  case  entitled  Marionneaux  v. 
bragier,  reported  in  the  16th  volume  of  the  Reporter,  page  208. 
Pothier,  in  his  work  on  Obligations,  says:  ''The  doctrine  that 
fathers  and  others  shall  be  responsible  for  the  acts  of  children  under 
their  care,  which  it  was  in  their  power  to  prevent,  appears  highly 
Teaaonable;  but  I  am  not  aware  of  any  case  in  which  it  is  adopted 
in  the  English  law:"  Vol.  2,  p.  34. 
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In  Tifft  V.  Tifft,  4  DbdIo,  176,  a  minor  daughter  of  the  defendant, 
in  her  father's  absence  and  without  his  authority  or  approval,  will- 
fully set  his  dog,  not  ordinarily  a  vicious  animal,  upon  the  plaintiff's 
hog,  which  was  bitten  and  killed;  and  the  court  held  that  the  father 
was  not,  but  the  child  was,  liable  in  damages.  To  the  same  effect 
are  a  number  of  cases  cited  in  Schouler  on  Domestic  Belations, 
section  263,  from  which  he  declares  the  rule  that  a  father  is  not 
liable  in  damages  for  the  torts  of  his  child,  committed  without  his 
knowledge,  consent  or  sanction,  and  not  in  the  course  of  his  em- 
ployment  of  the  child. 

Under  this  rule  it  is  quite  clear  that  the  averments  of  the  com- 
plaint do  not  fix  upon  the  defendant  any  liability  for  the  damage 
suffered  by  the  plaintiff. 

Judgment  affirmed. 

Sharpstein,  J.,  Thornton,  J.,  McKinstry,  J.,  and  McEee,  J., 
concurred. 

Mtrioe,  J.,  dissenting.  I  dissent.  As  the  complaint  alleges  that 
the  father  willfully,  carelessly  and  negligently  countenanced  his 
child  in  having  the  pistol,  it  is  sufficient  to  show  a  cause  of  action. 


No.  8,887. 

Savings  and  Loan  Sooiett  v.  Meees  et  al. 

DewxHment  One.    Filed  Jcmuarp  2U  1886. 

A  New  Tria^l  Cannot  bb  Granted  in  Cases  of  Default. 

Beformation  of  Mortgage  by  Husband  and  Wife— Clerical  Mistakes. — A  mortgage 
by  a  husband  and  wife,  properly  executed  and  acknowledged,  may  be  reformed  su  as  to  ex- 
press the  intentions  of  the  parties,  where  the  description  of  the  mortgaged  premises  contain 
clerical  mistakes,  which  are  confessed  by  the  mortgagors. 

Appeal  from  Judgment— Transcript  Must  Contain  Copy  of  Judgment. — An  appeal 
from  a  judgment  and  an  order  made  after  judgment  will  be  dismissed  where  the  Uaas- 
cript  oontauis  no  copy  of 'the  judgment. 

« 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  and  certain  orders  entered  in  favor  of  the 
plaintiff.     The  opinion  states  the  facts. 

E,  A.  Laivrence,  for  the  appellants. 
A,  N.  Drown,  for  the  respondent. 

MoEee,  J.  In  this  case  there  are  four  appeals.  Of  the  first  two, 
one  is  from  a  judgment  by  default  and  the  other  from  an  order  de- 
nying a  motion  for  a  new  trial.  Of  the  last  two,  one  is  from  a 
judgment  for  a  deficiency  arising  from  the  sale  of  mortgaged  prem- 
ises, and  the  other  from  an  order  denying  a  motion  to  vacate  and 
set  it  aside. 

1.  There  can  be  no  new  trial  in  cases  of  default. 

2.  The  appeal  from  the  judgment  by  default  was  not  taken 
within  sixty  days  after  the  entry  of  judgment,  and  notibiiug  can  be 
reviewed,  except  what  appears  on  the  judgment  roll. 
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But  the  judgment  roll  shows :  That  on  the  thirty-first  of  March, 
1874,  the  defendants,  as  husband  and  wife,  mortgaged  a  tract  of 
of  land  as  the  separate  real  property  of  the  wife,  to  secure  payment 
of  a  promissory  note  given  by  them  to  the  plaintiff  for  one  thousand 
eight  hmidred  dollars,  moneys  loaned  and  advanced  to  them,  and  • 
such  other  sums  of  money,  not  exceeding  a  certain  amount,  as  the 
plaintiff  might  advance  to  them  before  the  satisfaction  of  the 
mortgage;  that  the  description  of  the  mortgaged  premises  was  de- 
fective m  that  the  word  ''feet"  was  omitted  after  the  words  and 
figures  *'One  hundred  and  seventy-five  (176);"  and  the  words  '*  At 
a  right  angle  *'  were  omitted  after  the  word  ''thence  "  in  each  of 
the  last  three  calls  of  the  description  contained  in  the  mortgage; 
and  that  the  court,  at  the  final  hearing,  corrected  the  jdescription 
of  the  mortgage  in  those  particulars,  awarded  a  decree  of  fore- 
closure of  the  mortgage  as  amended,  and  provided  that  upon  the 
coming  in  of  the  said  sheriff's  return  and  report  of  sale,  judgment 
be  entered  and  docketed  herein  in  favor  of  plaintiff  and  against 
said  defendants,  Mary  Jane  Meeks  and  Washington  Meeks,  for  any 
deficiency  which  may  remain  after  applying  the  proceeds  of  sale 
as  aforesaid,  and  that  plaintiff  have  execution  on  such  judgment. 

It  is  contended  that  the  court  erred  in  reforming  the  mortgage, 
because  the  mortgage  as  reformed  was  not  the  act  and  deed  of  the 
vife,  as  it  was  not  acknowledged  by  her  as  required  by  law._ 

But  the  original  mortgage  was  acknowledged  according' to  law, 
and  the  defendants  confessed  the  alleged  mistakes  in  the  description 
of  the  mortgaged  premises.  The  mistakes  being  confessed,  the 
court  had  power  to  order  them  corrected.  The  judicial  correction 
of  confessed  clerical  mistakes  in  the  description  of  mortgaged  prem- 
ises is  not  equivalent  to  ordering  the  execution  of  a  new  mortgage. 
It  is  merely  carrying  into  effect  the  intention  of  the  mortgagors.  No 
new  right  was  conferred.  The  instrument  was  reformed  so  as  to 
express  tralv  the  intention  of  the  parties:  Ha3rford  v.  Kocher,  3  W. 
C.  Bep.,  293.  If  such  mistakes  could  not  be  corrected,  ^ross  wrong 
and  injustice  would  result.  Bv  the  reformation  of  the  instrument^ 
and  the  correction  of  the  mistakes,  the  object  and  policy  of  the  atot- 
nte,  as  to  the  conveyance  of  the  separate  property  of  a  married 
woman,  are  not  controverted  or  thwarted :  Hamer  v.  Medsker,  60 
Ind.,413. 

The  case  of  Leonis  v.  Lazzarovich,  56  Cal.,  62,  and  Barrett  v. 
Tewksbury,  9  Cal.,  13,  are  distinguishable  from  this  case.  The  first 
was  an  attempt  to  reform  the  deed  of  a  married  woman,  by  making 
it  include  other  lands  than  those  conveyed  by  it;  and  the  second 
was  an  action  to  compel  a  married  woman  to  acknowledge  a  convey- 
uioe  of  her  separate  property.  In  neither  of  those  cases  had  the 
court  power  to  grant  the  relief  demanded. 

There  is  no  error  apparent  on  the  judgment  roll. 

3.  4.  The  judgment  of  foreclosure  provided  for  the  entry  and 
docketing  of  a  judgment  for  anv  deficiency  remaining  after  a  sale  of 
the  mortgaged  premises.     In  the  transcript  there  is  an  affidavit  by 
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Mary  Meeks,  to  the  effect  that  a  sale  of  the  mortgaged  premises  was 
had  *  *  *  and  that  the  sheriff  returned  a  defioieDcy  of  one 
hundred  and  seyenty-nine  dollars  and  eighty-five  cents,  which  was 
docketed  as  a  personal  judgment  against  defendants  on  the  twenty- 
eighth  of  Octooer,  1881;  and  upon  this  affidavit  it  appears  that  she 
moved  to  vacate  said  supposed  judgment,  and  her  motion  was  de- 
nied, upon  which  she  gave  notice  of  appeal  from  the  judgment,  and 
from  the  order  denying  her  motion.  Dxxt  there  is  no  copy  of  such 
a  judgment  in  the  transcript,  and  the  court  may  have  denied  the 
motion  on  the  ground  that  no  such  judgment  had  been  entered,  and 
docketed;  therefore,  the  appeals  from  the  alleged  judgment  and 
order  must  be  dismissed. 

Judgment^  and  order  denying  a  new  trial  affirmed. 

Appeals  from  alleged  judgment  for  deficiency  and  order  denying 
motion  to  vacate  the  same  dismissed. 

Boss,  J.,  and  McKinstbt,  J.,  concurred. 


No.  8,506. 

Stockton  v,  Dahl  et  al. 

In  Bank,    Filed  January  £6,  1885. 

* 

Strket  Assessment— Effect  OP  Unverified  Answer.— The  answer  in  an  action  to  enforce 
a  street  assessment,  under  the  statute  of  I'iZI-ZS,  section  21,  must  be  verified.  If  an  unveri- 
fied answer  is  filed  to  a  complaint  that  states  facts  sufficient  to  constitute  a  cause  of  action, 
the  plaintiff  is  entitled  to  judgment,  although  he  may  have  introduced  some  evidence,  bat 
not  enough  to  prove  all  the  material  allegations  of  the  complaint. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  facts  appear  in  the  opinion,  and 
in  that  of  the  department,  reported  3  West  Coast  Bep.,  308. 

8.  L.  Carter  BJiA  J.  A.  Louiiti,  for  the  appellant. 
Byers  &  EllioU,  for  the  respondents. 

Shabpstein,  J.  The  complaint  states  facts  sufficient  to  oonstitoie 
a  cause  of  action,  on  a  street  assessment.  The  law  declares  that  to 
such  a  complaint  '*  no  answer  shall  be  filed  *  *  *  unless  the 
same  be  vm/Jec?  by  oath:"  Stats.  1871-2,  sec.  21.  An  unverijled 
answer  was  m  fact  filed.  But  it  was  filed  in  violation  of  the  statute. 
The  plaintiff  introduced  some  evidence,  but  not  enough,  in  the 
opinion  of  the  court,  to  prove  all  the  material  allegations  of  the  com- 
plaint. No  evidence  was  introduced  by  the  defendants.  That  in- 
troduced by  the  plaintiff  was  entirely  consistent  with  the  allegations 
of  the  complaint,  and  unless  we  can  treat  an  unverified  answer  as 
sufficient  to  raise  an  issue  to  be  tried,  the  plaintiff  was  entitled  to 
judgment  upon  the  pleadings.  Does  the  fact  of  its  having  introduced 
evidence  tending  to  prove  allegations  which  were  not  denied,  place 
it  in  a  worse  position  than  it  would  have  occupied  if  it  had  intro- 
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dnced  no  eyidenoe  ?  If  not,  upon  what  groand  was  the  court 
jastified  in  finding  that  any  material  allegation  of  the  complaint  was- 
not  true? 

If  the  defendants  had.  in  the  absence  of  a  denial  of  any  material 
allegation  of  the  complaint,  introduced,  without  objection,  evidence 
tendiiig  to  disprove  such  allegation,  it  might  be  held,  as  it  has  been 
in  several  cases,  that  the  appellant  could  not  be  permitted  to  make 
that  objection  for  the  first  time  here.  But  in  tne  absence  of  any 
denial  of  any  allegation  of  the  complaint,  or  of  any  evidence  tending 
to  prove  that  any  allegation  is  untrue,  how  can  a  finding  that  any 
allegation  is  untrue  in  fact  be  justified  ? 

As  the  case  is  presented  to  us  by  the  record,  we  think  the  only 
question  to  be  considered  is,  whether  the  complaint  states  facts  sui- 
ficient  to  constitute  a  cause  of  action.     Of  that  we  have  no  doubt. 

Judgment  reversed  and  cause  remanded  with  directions  to  the 
court  below,  to  permit  the  defendants  to  file  a  verified  answer  to  the 
complaint  within  ten  days  after  the  remittitur  herein  is  filed  in  the 
ooart  below,  and  that  said  court  try  the  issues  so  raised.  But  if  the 
defendants  fail  to  file  such  answer  within  the  time  above  specified^ 
the  court  is  directed  to  enter  judgment  for  the  plaintiff  as  prayed  in 
the  complaint. 

Boss,  J.,  McEiNSTBT,  J.,  MoBBisoN,  G.  J.,  and  MoKee,  J., 
concurred. 


Nos.  8,789;  8,790. 

IvEBsoN  V.  Jones;  Cwllfrmsit  v.  Jones. 

Department  Two.    .Filed  January  S6, 1S86, 

Appeal— Filing  Undertaking  Before  Notice— Dismissal— An  appeal  will  be  dismissed 
vhtre  the  undertaking  on  appeal  was  filed  more  than  a  month  ^before  the  notice  of  appeid 
was  filed. 

Appeals  from  the  superior  court  of  Mendocino  county.  The 
opinion  states  the  facts. 

The  Court.  The  court  is  of  opinion  that  the  appeals  in  these 
cases  must  be  dismissed.  The  undertakings  on  appeal  were  filed 
|Qore  than  a  month  before  the  notices  of  appeal  were  filed.  This, 
in  onr  view,  is  not  the  undertaking  required  by  law.  It  is  not  the 
case  of  insufficiency  in  the  undertaking,  but  it  is  no  undertaking  at 
all. 

The  motion  to  dismiss  must  be  granted,  and  it  is  so  ordered. 
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Ko.  9,741. 

Chollar  Mining  Company  v.  Wilson,  Judge,  etc- 

DepaHment  One.    Filed  Jcmuarp  26,  18S5. 

Special  Proceeding — Jurisdiction— Majority  of  Shareholders.— Where  an  act  of  the 
legislature  providing  for  a  special  proceeding  on-  behalf  of  a  corporation,  requires  that  the 
petition  therefor  must  be  signed  bv  a  maiority  of  the  shareholders,  before  the  court  acqaires 
jurisdiction,  a  petition  signed  by  the  holder  of  a  majority  of  the  stock  is  not  sufficient 

Application  for  a  writ  of  prohibition.  The  opinion  states  the 
facts. 

B,  C.  Whitman  and  J,  M.  Allen,  for  the  petitioner. 
John  H.  Boaltf  for  the  respondent. 

Thornton,  J,  Application  for  writ  of  prohibition.  The  court 
is  of  opinion  that  this  proceeding  is  well  brought  by  the  corpora- 
tion. As  representing  the  stockholders,  it  is  a  party  beneficially  in- 
terested. 

The  petition  addressed  to  the  judge  contains  the  allegation  that 
the  signers  thereof  (nine  in  number)  constituted  ''a  majority  of  the 
shareholders"  of  the  corporation — the  Chollar. Mining  Company. 

I  am  of  opinion  that  the  allegation  of  the  petition  in  this  re- 
gard is  insufficient.  It  should  state  the  number  of  the  sharehold- 
ers, so  that  the  court  below  can  see  on  the  face  of  the  petition  that 
the  signers  do,  in  fact,  constitute  the  majority  of  such  shareholders. 

In  the  petition  to  this  court,  it  is  averrea  that  there  were,  when 
the  petition  to  the  court  below  was  made  and  verified  by  its  nine 
signers,  and  are  now  more  than  sixty  of  such  shareholders.  This 
averment  is  not  denied,  and  it  is  urged  on  behalf  of  the  application 
made  to  this  court  that,  under  such  circumstances,  the  court  below 
had  no  authority  to  proceed,  inasmuch  as  it  was  not  signed  by  a 
majority  of  shareholders. 

I  am  further  of  opinion  that  this  contention  must  be  sustained. 
The  act  of  1872,  under  which  this  proceeding  is  taken,  requires  that 
the  petition  must  be  signed  by  a  majority  of  the  shareholders:  See 
1st  section,  act  of  1872,  Stats.  1871-2,  p.  443.  The  authority  to 
the  superior  court  to  proceed  is  wholly  statutory.  It  is  a  special 
proceeding  provided  by  statute,  not  according  to  the  course  of  the 
common  law,  and  to  invest  such  court  with  jurisdiction,  the  requi- 
sites of  the  act  must  be  complied  with,  and  it  must  so  appear  on  the 
face  of  the  record.  If  not  so  complied  with  the  court  has  no  juris- 
diction to  proceed.  This  is  so  clearly  the  law,  that  it  is  unnecessary 
to  cite  authority  to  sustain  it.  But  we  will  refer  to  Pulaski  County 
V.  Stuart,  28  Grattan,  872. 

The  argument  of  the  respondent  as  to  the  construction  of  the  act 
of  1872,  has  been  fully  weighed,  but  I  can  see  no  good  reason  for 
holding  that  the  words,  ''majority  of  shareholders"  mean  the  same 
thing  as  **  ♦he  holders  of  the  majority  of  the  stock."  The  difference 
between  the  expression  ** majority  of  the  shareholders "  and  "the 
holders  of  the  majority  of  the  stock,"  was  clearly  understood   by 
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the  I^slatnre  which  enacted  the  act  of  1872.  Both  are  used  in  the 
act.  If  both  were  the  same  in  meaning,  why  alter  the  form  of  the 
words  used. 

The  language  of  the  statute  is  clear  and  unambiguous,  and  in 
such  case  the  argument  as  to  results  is  entitled  to  litue  weight. 

As  this  view  is  decisive  of  the  cause,  it  is  unnecessary  to  consider 
the  other  questions  ably  discussed  on  the  argument. 

I  am  of  opinion  that  the  applicant  is  entitled  to  the  writ  of  pro- 
hibition prayed  for,  and  it  is  accordingly  ordered  to  be  issued. 

McEiNSTBT,  J.,  COKGUBBING.  I  concur  in  the  judgment.  The  act 
of  March  21,  187^— Statute  of  1871-72,  page  443— is  unconstitu- 
tional and  void :  Spenctef  Creek  Water  Company  v.  Vallejo,  48 
Cal.^  70. 

Mtbick,  J.  I  concur  in  the  judgment  on  both  grounds  mentioned 
in  the  opinions  of  my  associates. 


No.  8,430. 

White  v.  Conway  et  al. 

Department  One.     Filed  January  27^  1885. 

Dissolution  of  Pabtnebship— Final  Judghent— Statute  of  Limitations.— Where  a 
judgment  settling  partnership  accounts,  provides  for  a  dissolution  of  the  partnership,  and 
orders  that  the  partnership  property  be  sold,  and  the  proceeds  applied  to  the  payment  of 
y\  indebtedness  due  to  one  partner,  and  that  judgment  for  the  balance  of  such  indebtedness, 
ii  any,  be  entered  against  certain  of  the  partners,  the  statute  of  limitations  does  not  com- 
nteDce  to  run  a^ainat  such  judgment  until  suoh  balance  has  been  ascertained  and  entered. 
Until  that  is  done,  the  judgment  is  not  final. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
comity  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
ftQ  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

E.  L  HtUchinaon^  for  the  appellants. 
Sawyer  dk  Ball,  for  the  respondent. 

McKee,  J.  The  subject  matter  of  the  action  in  hand  is  a  judg- 
ment which,  it  is  alleged,  was  rendered  against  the  defendants,  and 
docketed  on  the  sixteenth  of  June,  1874.  The  action  was  brought 
on  the  twenty-sixth  of  May,  1879,  within  five  years  from  the  date  of 
ike  judgment;  therefore,  the  action  was  not  barred  by  the  statute 
of  limitations.  But  it  is  contended  that  the  judgment  is  not  a  £mal 
judgment  upon  which  an  action  is  maintainable,  but  is  merely  an 
order  made  after  the  final  judgment  which  was  given  in  the  case; 
^d  as  that  was  rendered  more  than  five  years  before  the  commence- 
ment  of  this  action,  the  cause  of  action  is  barred. 

It  appears  that  on  the  fifteenth  of  April,  1871,  James«H.  White, 
Tespofident,  brought  an  action  against  Edward  Conway,  Theodore 
Snell,  O.  "W.  Easton,  and  forty  more  defendants,  for  the  dissolution 
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of  a  partnership  then  existing  under  the  firm  name  of  E.  Conway  & 
Co.,  an  accounting  between  the  partners,  sale  of  the  partnerdiip 
property,  payment  of  the  amount  which  might  be  found  due  to  the 
plaintiff  upon  such  accounting,  and  for  general  relief.  After  the 
taking  of  an  account  by  a  referee,  to  whom  the  action  was  referred 
for  that  purpose,  the  court,  upon  the  report  of  the  referee,  on  the 
thirteenth  of  November,  1873,  found  there  was  due  and  owing  to 
the  plaintiff  twelve  thousand  four  hundred  and  eighty-six  dollars  and 
forty-five  cents,  for  which,  after  decreeing  a  dissolution  of  the  part- 
nership, judgment  was  entered,  with  costs,  in  favor  of  the  plaintiff 
and  against  E.  Conway  &  Co.,  and  the  partnership  assets  were  or- 
dered to  be  sold,  and  the  proceeds  of  sale  applied  as  follows: 

''  That  one-half  of  the  proceeds  of  said  sale  be  paid  to  said  plaint- 
iff, and  the  parties  claiming  shares  in  the  firm  of  E.  Conway  &  Co., 
by  assignment  from  plaintiff  and  said  O.  W.  Easton,  in  proportion 
to  interests  which  they  respectively  hold  in  said  one-half. 

"That  out  of  the  remaining  one-half  there  be  paid  to  said  plaint* 
iff.  White,  the  sum  of  ($12,486.45)  twelve  thousand  four  hundred 
and  eighty-six  dollars  and  forty-five  one-hundredth  dollars  in  United 
States  gold  coin,  the  amount  above  found  to  be  due  him,  and  incase 
there  should  not  be  sufficient  arising  from  said  sale  to  pay  said 
amount  to  said  White,  that  then  and  in  that  case,  said  White  have 
judgment  against  Edward  Conway  and  Theodore  Snell  for  such  de- 
ficiency, for  which  execution  may  issue. " 

Under  that  judgment  the  partnership  assets  were  sold;  the  pro- 
ceeds of  sales  amounted  to  one  thousand  eight  hundred  dollars,  and 
upon  being  applied  according  to  the  provisions  of  the  judgment, 
there  was  found  to  remain  of  said  judgment  a  balance  of  twelve 
thousand  four  hundred  and  ninety-three  dollars  and  seventeen  cents, 
for  which  the  court,  on  the  sixteenth  of  June,  1874,  upon  motion  of 
the  plaintiff 's  attomev  and  without  notice  to  the  defendants,  ren- 
dered judgment  as  follows: 

''It  IS  ordered,  adjudged  and  decreed  that  the'  said  balance  of 
twelve  thousand  four  hundred  and  ninety-three  dollars  and  seven- 
teen cents  gold  coin,  of  said  judgment,  is  a  personal  judgment 
against  said  defendants,  Edward  Conway  and  Theodore  Snell,  to  be 
collected  from  their  joint  property,  if  any  joint  property  can  be 
found,  and  if  there  cannot  be  found  any  joint  property,  then  from 
the  separate  property  of  either  the  said  Edward  Conway  or  Theo- 
dore Snell,  in  gold  coin,  and  the  clerk  of  this  court  is  hereby  au- 
thorized and  directed  to  docket  a  personal  judgment  against  said 
defendants,  Edward  Conway  and  Theodore  Snell,  for  said  balance 
of  said  original  judgment  of  twelve  thousand  four  hundred  and 
ninety-three  dollars  and  seventeen  cents,  gold  coin,  and  to  issue  an 
execution  or  executions  therefor,  against  their  joint  property,  and 
in  case  no  joint  property  of  said  parties  can  be  found,  then  against 
the  separate  property  of  either  of  them,  with  interest  at  seven  per 
cent,  per  annum.*' 
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Upon  this  last  judgment  the  action  is  founded. 

This  being  the  case,  the  question  arises  which  of  these  judgments 
is  the  final  judgment. 

In  Clark  y.  Dunham,  46  Cal.,  208,  it  was  held  that  a  judgment, 
diBSolving  a  partnership,  ascertaining  the  sum  of  money  due  by  the  co- 
partners to  the  plaintiff,  and  ordering  a  sale  of  all  the  partnership 
property  and  effects,  out  of  the  proceeds  of  which  the  court  directed, 
among  other  things,  payment  of  the  amount  due  to  the  plaintiff,  and 
distribution  of  any  surplus  among  the  co-partners  in  the  manner 
fixed  by  the  decree,  was  a  final  judgment.  "It,"  says  the  court, 
"ascertained  and  adjudged  ^  *  *  the  whole  matter  in  litiga* 
tion.  Nothing  thereafter  remained  to  be  done,  except  to  execute 
the  decree  by  a  sale  of  the  property  and  a  distribution  of  the  pro- 
ceeds in  the  manner  fixed  by  the  decree  itself.  This  was  a  mere 
ministerial  duty,  and  nothing  was  left  for  the  court  to  do  except  to 
see  that  the  decree  was  properly  executed."  But  such  a  decree  is 
only  final,  if  all  the  consequential  directions  depending  upon  the 
lasult  of  the  referee's  report  are  contained  in  the  decree,  so  that  no 
farther  decree  of  the  court  will  be  necessary,  upon  the  confirmation 
of  the  report,  to  give  the  parties  the  entire  and  full  benefit  of  the 
previous  decision  of  the  court:  Beebe  v.  Eussel,  19  How.,  U.  S. 
285;  Bostwick  v.  Brinkerhoff,  16  Otto,  3;  Clark  v.  Brooks,  2  Abb., 
405. 

By  the  first  decree  in  the  case,  the  court  adjudged  that  the  plaintiff 
was  entitled  to  relief,  for  the  money  found  to  be  due  him  by  E. 
Conway  &  Co.,  against  the  partnership  property,  and  also  against 
two  of  the  co-partners.  One  of  the  objects  of  the  reference  was, 
therefore,  to  ascertain  how  far  the  proceeds  of  sales  of  the  partner- 
ship property  would  go  towards  satisfaction  of  the  plaintiff's  de- 
mand, in  order  that  a  personal  judgment  might  be  entered  in  his 
favor  against  the  two  co-partners  for  the  balance.  This  could  only 
be  done  upon  the  report  of  the  sales  of  the  partnership  property; 
and,  upon  the  confirmation  of  the  report,  the  final  judgment,  neces- 
saiy  to  give  the  plaintiff  the  full  benefit  of  the  previous  decree,  was, 
aeeording  to  the  provisions  of  the  decree  itself,  to  be  entered.  The 
judgment  thus  provided  for  by  the  decree,  and  which  was  afterwards 
entered,  cannot  be  regarded  as  a  mere  order  to  carry  the  former  de- 
cree into  effect,  for  the  former  decree  did  not  fix  the  extent  of  Che 
liability  of  the  co-partners  against  whom  it  was  to  be  rendered;  that 
ecmld  not  be  done  until  the  deficiency  from  the  sale  of  the  partner- 
ahip  property  was  ascertained  and  determined;  it  was  therefore  re- 
•enred  by  the  court  until  the  coming  in  of  the  report  of  sales  which 
was  to  serve  as  the  basis  upon  which  the  court  would  proceed  to 
render  judgment:  Byan  v.  McLeod,  9  Bep.,  493.  That  judgment 
when  rendered  finally  disposed  of  the  whole  merits  of  the  cause  ac- 
ecHding  to  the  former  decision  of  the  court.  It  was  the  only  per- 
sonal judgment  entered  against  the  defendants  therein  named;  and 
&e  only  judgment  in  the  case  against  them  enforceable  by  execution 
wactiim:  SSigman  v.  Kalkman,  17  Cal.,  152.    As  such  it  was  the 
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final  judgment  in  the  cause,  and  until  it  was  rendered  no  cause  of 
action  accrued  in  favor  of  the  plaintiff.  The  statute  of  limitations 
commenced  to  run  upon  it  and  not  upon  the  former  decree,  which,  in 
its  relation  to  the  judgment  in  suit,  was  merely  interlocutory. 

Judgment  and  order  affirmed. 

McEiNSTBT,  J.,  and  Boss,  J.,  concurred. 


No.  9.87L 

People  ex  rel  O'Donnell  v.  Babtlett,  Mayor,  etc. 

DepaiimeiU  Two.    Filed  Jarwary  f7^  1886* 

Mandamus— Resolution  op  Supbrvisorb— Repbal  of.— Where  an  altematiTe  writ  of 
mandamus  is  insued  to  enforce  a  right  based  on  a  resolution  of  the  board  of  supervisors,  which 
is  afterwards  reijealed.  the  writ  must  be  dismissed. 

Mandamus  to  compel  the  defendants  to  provide  a  place  for  a  public 
morgue  for  the  city  and  county  of  San  Francisco. 

W.  A.  ComtaaU,  for  the  petitioner. 
John  L,  Love,  for  the  respondent. 

The  Court.  The  relator  bases  his  claim  on  a  resolution  of  the 
board  of  supervisors,  passed  in  the  month  of  December,  1884.  It 
appears  by  the  answer  of  respondent  that  said  resolution  was  after- 
wards, and  before  the  filing  of  said  answer,  repealed  by  said  board. 
It,  therefore,  follows,  that  the  alternative  writ  heretofore  issued, 
must  be  discharged  and  the  proceeding  be  dismissed.  And  it  is  so 
ordered. 


No.  7,989. 

Hall  v.  Shotwbll  et  al. 

DepartmeiU  One,    FUed  Januoury  f7,  1S85, 

Dbscription  in  Debd— Sufficiency  of— Exception— The  following  deacription  of  a  par- 
ticular tract  cf  land,  excepted  from  a  conveyance  of  a  larger  tract,  is  rafficiently  demiite 
for 'location,  namely,  two  hundred  acres  in  a  square  form,  bounded  by  the  bay  of  San 
Francisco  on  the  west  side  and  the  Embarcadero  creek  on  the  north  side,  said  oay  and 
creek  being  at  right  angles  to  each  other. 

The  same— I)1i8Ignated  Aceies  how  Located.— Where  there  is  not  a  sufficient  certainty 
and  demonstrat  ion  of  the  land  gr&nted,  expressed  in  the  other  terms  of  its  description,  the 
number  of  acres  is  an  essential  part  of  the  description.  And,  if  a  deed  conveys  a  g^ven 
quantity  of  land,  and  describes  it  as  bounded  on  a  stream,  on  one  side,  starting  at  a  giv«i 
point  and  ruimin^  along  the  stream,  without  specifying  the  length  of  the  lines,  the  required 
quantity  of  lar.d  is  to  be  located  by  following  the  meanderings  of  the  stream  from  the  point 
named  until,  i educed  to  a  straight  line,  the  straight  line  will  be  of  sufBcient  length  to  form  a 
square  which  would  contain  the  required  quantity;  and  then,  from  the  ends  of  this  straight 
line,  projecting  lines  at  right  angles  with  the  >>ame  to  such  distance  as  a  line  drawn  from  one 
to  the  other  parallel  with  tne  straight  line,  will  include  the  required  quantity  between  it  and 
the  stream. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and  from 
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an  order  denying  the  plaintiff  a  new  trial.    The  opinion  states  the 
facts. 

B.  8.  Brooks  and  George  Leviston^  for  the  appellant. 
WaUer  Van  Dyke  and  A,  N,  Drown,  for  the  respondents. 

MgEee,  J.  This  was  an  action  to  determine  adverse  claims  to  a 
strip  of  land  in  that  portion  of  the  city  of  Oakland  on  which  were 
laid  out  the  towns  of  C31inton  and  San  Antonio.  When  those  towns 
were  laid  oat,  the  land  in  dispute  was  situate  on  both  sides  of  a 
small  slough  or  creek/  called  Embarcadero  creek,  which  ran  into  the 
estoary  of  San  Antonio,  at  what  was  known  as  the  Embarcadero  of 
San  Antonio.  At  the  commencement  of  the  action  there  was  on  the 
bed  of  the  creek,  from  Washington  street  to  the  Embarcadero,  a 
street  about  sixfy  feet  wide,  called  Commerce  street,  opened,  graded 
and  macadamized.  The  land  includes  the  street  and  lands  on  each 
side  of  it  in  the  possession  of  the  defendants,  who  claim  title  to 
their  several  possessions  by  mes^ie  conveyances  from  James  B.  Larue. 

On  the  other  hand,  the  plaintiff  claims  title  to  the  parcels  of  land 
in  possession  of  the  defendants  under  a  deed,  dated  the  twenty- 
eighth  of  February,  1878,  from  Eugene  Sullivan  to  Horace  W.  Gar- 
pentier.  That  deed  purports  to  convey  '^  all  the  pieces,  parcels  and 
fractions  of  land,  if  any ^  not  heretofore  sold  and  conveyed  by  me, 
within  the  boundaries  of  that  certain  tract  of  land  described  in  a 
certain  deed  from  Antonio  M.  Peralta  to  Charles  B.  Strode,  dated 
February  2,  1853,  and  recorded  in  book  2  of  Land  Titles,  pages  435 
and  436,  in  the  recorder's  office  of  Contra  Costa  county;  that  is  to 
say:  Extending  from  the  Sausal  creek  to  Indian  creek  or  gulch,  and 
from  the  summit  of  the  mountains  to  the  bay  of  San  Francisco." 

But  Strode,  on  the  day  he  acquired  his  title  to  that  tract  of  land 
mortgaged  it  back  to  Peralta,  to  secure  him  in  the  payment  of  an 
unpaid  balance  of  the  purchase  money;  at  the  same  time,  he  ex- 
cepted from  the  mortgage  a  portion  of  the  general  tract,  containing 
two  hundred  acres,  which  were  described  as  follows:  '^  Two  hun- 
dred acres  of  land  at  Embarcadero  of  San  Antonio,  which  are 
sitoated  as  follows:  Lying  on  the  south  side  of  the  creek  that 
empties  into  the  bay  at  the  said  Embarcadero,  which  creek  shall  be 
the  northern  line  of  said  two  hundred  acres;  and  the  bay  of  San 
Francisco,  the  estuary  of  San  Antonio,  being  the  westerly  line,  and 
the  said  two  hundred  acres  to  be  in  a  square  form."  Strode,  there- 
fore, was  the  absolute  owner  of  this  tract;  and  he  subsequently  con- 
Teyed  it  by  deeds  to  Bradv  and  Larue,  the  remote  grantors  of  those 
<tf  the  defendants  who,  unaerthem,  are  now  in  possesion  of  portions 
ofit 

Of  the  general  tract,  Sullivan,  the  grantor  of  the  plaintiff,  ac- 
quired title  by  purchase  under  the  Strode  mortgage;  but  he  never 
acquired  title,  nor  claimed  to  have  acquired  title,  to  the  particular 
tract  excepted  from  the  mortgage,  and  conveyed  by  Strode  to  Brady 
and  Larue;  on  the  contrary,  this  tract  was  excepted  by  Sullivan 
from  the  operations  of  the  subsequent  conveyances  of  the  general 
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tract  between  himself  and  the  prior  grantees  of  Strode,  who  took 
their  deeds,  subject  to  the  Strode  mortgage. 

But  the  plaintiff's  contention  is  that  the  .particular  tract  was  not 
segregated  from  the  general  tract  by  a  sufficient  description,  and 
therefore  the  legal  title  did  not  pass  by  the  conveyances  from  Strode 
to  Brady  and  Larue,  so  that  the  defendants  who  deraign  title  from 
themj  took  nothing  more  than  an  equity — a  mere  right  to  locate  the 
quantity  of  two  hundred  acres  in  the  general  tract. 

The  contention  is  not  maintainable.  The  description  of  the  par- 
ticular tract  is  sufficient  for  location.  By  thd  terms  of  the  descrip- 
tion, form  and  quantity  are  expressed,  i.  e. ,  two  hundred  acres  in  a 
square  form;  the  bay  of  San  Francisco  is  designated  as  one  of  the 
sides  of  the  square,  t.  e.,  the  westerly  side,  and  the  Embarcadero 
creek  as  another  side,  t.  e.,  the  northerly  side — each  being  at  ri^t 
angles  with  each  other;  the  Embarcadero  on  the  bay  of  San  Frai- 
cisco,  being  the  point  of  connection  between  them. 

Now,  it  is  well  settled,  where  there  is  not  a  sufficient  certainfyand 
demonstration  of  the  land  granted,  expressed  in  the  other  terms  of 
its  description,  the  number  of  acres  is  an  essential  part  of  the  de- 
scription. A.nd,  as  was  said  by  the  court  in  Hicks  v.  Coleman,  25 
Cal.,  142,  '4f  a  deed  conveys  a  given  quantity  of  land,  and  de- 
scribes it  as  bounded  on  a  stream  on  one  side,  starting  at  a  given 
point  and  running  along  the  stream,  without  specifying  the  length 
of  the  lines,  the  req^uired  quantity  of  land  is  to  be  located  by  fol- 
lowing the  meandenngs  of  the  stream  from  the  point  named,  until, 
reduced  to  a  straight  line,  the  straight  line  will  be  of  sufficient 
length  to  form  a  square  which  would  contain  the  required  quantity; 
and  then,  from  the  ends  of  this  straight  line,  projecting  lines  at 
right  angles  with  the  same  to  such  distance  as  a  line  drawn  from 
one  to  the  other,  parallel  with  the  straight  line,  will  inclade  the 
required  quantity  between  it  and  the  stream."  An  application  of 
this  rule  to  the  description  in  question,  determines  the  sufficiency 
of  the  location  of  the  two  hundred  acre  tract  which  Strode  excepted 
from  his  mortgage  to  Peralta,  and  conveyed  to  the  grantors  of  the 
defendants;  and  as  Strode's  title  passed  out  of  him  to  them,  prior 
to  the  conveyances  under  which  the  plaintiff  claims,  they  are  the 
rightful  owners  of  the  land,  south  of  Embarcadero  creek,  of  which 
they  are  in  possession. 

As  to  that  portion  of  the  land  in  dispute  north  of  the  Embarca- 
dero creek.  Strode,  when  he  acquired  title  to  the  general  tract,  took 
it  subject  to  certain  lease-hold  interests  held  by  persons  in  posses- 
sion north  and  south  of  the  creek.  Of  those  persons,  Larue  and 
Brady  were  in  possession  south  of  the  creek,  and  J.  F.  and  William 
Patten  and  M.  Chase  north  of  the  creek — the  creek  being  the  bound- 
ary line  between  their  possessions.  Having  obtained  the  legal  title. 
Strode  entered  into  arrangements  with  them  for  the  surrender  of 
their  leases.  For  that  purpose  he  excepted  from  his  mortgage  back 
to  Peralta,  the  two  hundred-acre  tract  south  of  the  creek,  which  in- 
cluded the  respective  possessions  of  Brady  and  Larue,  and,  first  of 
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all,  subsequently  conveyed  to  them  undivided  interests  therein  • 
Afterwards  he  agreed  in  writing  with  the  Pattens  and  Ghase  to  con- 
Tey  them  undivided  interests  in  the  four  hundred  and  eighty  acres 
of  land,  of  which  they  were  in  possession,  bounded  on  the  south  by 
the  limbarcadero  creek.     That  agreement  was  subsequently  fulfilled 
by  Strode's  immediate  grantees  of  the  general  tracts  who,  with  the 
Pattens  and  Ghase,  divided  the  land  into  blocks  and  lots  of  the  town 
of  Clinton,  as  designated  on  the  map  of  said  town,  and  made  parti- 
tion of  the  same  between  themselves.     In  that  partition  there  was 
allotted  to  the  Fattens  and  Ghase,  and  to  one  of  the  Strode  grantees, 
two  blocks  of  land,  as  designated  on  the  map  of  the  town,  which  in- 
dade  the  parcels  of  land  of  which  the  defendants,  north  of  the  Embar- 
cadero  creek,  are  in  possession.     These  blocks  were  afterwards  con- 
Teyed  by  their  owners  in  severalty  under  the  partition  to  the  remote 
grantors  of  these  defendants;  and  the  conveyances  were  afterwards 
ratified  and  confirmed  by  Sullivan,  the  plaintiffs  grantor,  and  the 
other  proprietors  of  the  town  of  Glinton,  by  two  quit-claim  deeds, 
one  dated  September  5,  1854,  and  the  other  August  6, 1865,  which 
bounded  the  lands  by  the  '*  slough ''  or  '*  creek,"  known  as  the  Em- 
barcadero  creek;  therefore  Sullivan  had  no  title  to  the  lands  in  dis- 
pute on  the  north  side  of  the  creek,  on  the  twenty-eighth  of  Febru- 
^,  1878,  the  date  of  his  deed  to  the  plaintiff;  and  as  no  title  to  any 
psurt  of  the  lands  passed  by  that  deed  to  the  plaintiff,  judgment  was 
properly  entered  for  the  defendants.    . 
Judgment  and  order  denying  the  motion  for  a  new  trial  affirmed. 
Boss,  J.,  and  McEiNSTBT,  J.,  concurred. 


N'o.  9,354. 

Metoan  V.  Ghabbie. 

Depofrtment  One,   Filed  Jantutry  28^  1885, 

DuxiSBAL  or  Appkal— IxsUFFiciENCT  OF  S0BETIE8. — An  appeal  will  not  be  dismissed  for 
iofufficiency  of  the  sureties  on  the  appeal  undertaking^,  if  a  new  undertaking  is  filed  approved 
bjr  the  court. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  Inyo 
eoanty,  on  account  of  the  insufficiency  of  the  sureties  on  the  under- 
takiug  on  appeal* 

Eediy  dk  Gonldin,  for  the  appellant. 
J.  W.  P.  Laird,  for  the  respondent. 

The  Gourt.  On  the  authority  of  Schacht  v.  Odell:  52  Gal.,  449, 
ihe  motion  to  dismiss  the  appeal  is  denied. 
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No.  7.223. 

Jackson  v.  Logan. 

In  Bank.    Filed  January  £S,  1885, 
Where  the  Eviuence  is  Substantially  CoNFLionxa  the  findings  will  not  be  dtstnrbed. 

Appeal  fronr  a  judgment  of  th.e  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  This  was  an  action 
to  recover  commissions  for  procuring  a  purchaser  of  certain  real 
estate.  The  court  found  that  no  such  purchaser  had  been  procured. 
On  this  point  the  evidence  was  conflicting. 

Walter  Van  Dyke,  for  the  appellant. 
Sawyer  dkBaU,  for  the  respondent. 

The  GouBT — ^Thobnton,  J.,  Dissenting.  There  was  a  substantial 
conflict  in  the  evidence  bearing  on  the  material  findings  of  fact  in 
the  decision  of  the  court  below. 

Judgment  and  order  affirmed. 


No.  8,138. 

Estate  of'(}habkt,  Deceased. 

In  Bank.     Filed  January  t8, 1885. 

Estate  of  Deceased  Persons— Sale  op  Rbal  Estate— Petition  Fob— Avrndxent  of 
Petition. — The  petition  for  the  sale  of  a  debedent's  real  estate  must  contain  a  general  de- 
scription of  all  tne  real  eatate  of  which  the  decedeat  died  seized.  If  such  petiti«in  is  defi- 
cient in  this  respect,  it  cannot  be  amended  at  the  hearing,  so  as  to  make  a^  order  of  sale 
based  thereon  valid,  without  further  notice.  The  court  should  treat  the  petition  when 
amended  as  a  new  petition,  and  proceed  de  novo. 

Appeal  from  an  order  of  the  superior  court  of  Santa  Crnz  ooonty. 
The  petition  states  the  facts. 

Charles  B.  Younger,  for  the  appellant. 
W.  B.  Storey,  for  the  respondents. 

Mtbioe,  J.  Appeal  from  an  order  directing  the  sale  of  real  estate 
of  the  testator.  The  executor  described  in  his  petition  for  the  sale, 
ten  parcels  of  real  estate;  and  due  notice  was  given  of  the  daj  fixed 
for  the  hearing.  On  the  day  fixed  for  the  hearing  the  executor 
moved  the  court  for  leave  to  amend  the  petition  by  adding  another 
parcel  of  real  estate,  which  motion  was  granted;  the  petition  was 
accordingly  amended,  and,  as  amended,  was  reverified  on  that  day. 
Thereupon,  without  further  notice,  the  court  made  an  order  for  sale 
of  real  estate,  which  order  is  appealed  from.  On  the  argument  in 
this  court  it  was  not  contended  that  the  description  of  the  added 
parcel  was  not  in  the  inventory  of  the  property  of  the  estate. 

It  was  error  to  make  the  order  of  sale  on  the  petition  as  amended 
without  further  notice.    The  petition  must  contain  ''a  general  de- 
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scription  of  all  the  real  property  of  which  the  decedent  died  seized:" 
Section  1,537,  code  of  civil  procedure.  As  well  might  the  execator 
give  a  description,  of  one  parcel,  and  at  the  hearing  add  ten  others, 
as  to  give  ten  and  at  the  hearing  add  one.  The  court  shoald  have 
treated  the  petition  when  amended  as  a  new  petition,  and  have  pro- 
ceeded de  Tuyvo. 

Order  reversed  and  cause  remanded  for  further  proceedings. 

Eoss,  J.,  Thornton,  J.,  MoEee,  J.,  Morrison,  C.  J.,  McKinstry, 
J.,  and  Sharpstein,  J.^  concurred. 


No.  7.130. 

Alexander  v.  Municipal  Court  op  Appeals. 

In  Bank,    FU^d  January  28, 1885, 

Municipal  Court  of  Appeals — Dismissal  of  Appeal — Certiorari.— The  municipal 
coart  of  appeals  of  the  city  and  county  of  San  Francisco  had  power  to  dismiss  an  appeal  for 
failure  to  prosecute  it,  under  section  980  of  the  code  of  civil  procedure.  An  erroneous  dis- 
missal of  an  appeal,  for  such  failure,  cannot  be  reviewed  on  certiorarL 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
conntj  of  San  Francisco,  entered  in  favor  of  the  respondent.  The 
facts  appear  in  the  opinion,  and  in  the  opinion  of  department  one, 
reported  4  West  Coast  Hep.,  299. 

5.  Percy  Wright,  for  the  appellant. 
Jos.  BotAschUdf  for  the  respondent. 

Shabpstein,  J.  The  respondent  had  the  power  to  dismiss  an  ap- 
peal for  a  failure  to  prosecute  it,  or  unnecessary  delay  in  bringing 
it  to  a  hearing :    0.  C.  P.,  980. 

Said  court  dismissed  the  appeal  in  Bothschild  t.  Alexander  ''for 
want  of  prosecution."  Conceding  that  the  record  does  not  show 
the  existence  of  that  or  any  other  valid  ground  for  the  dismissal  of 
the  appeal,  was  such  dismissal  without  or  in  excess  of  the  jurisdic- 
tion of  said  court?  If  not,  the  order  cannot  be  reviewed  on  certiorari. 
The  court  had  the  power  to  dismiss  the  appeal  for  a  failure  to  pros- 
ecute it.  And  the  question  whether  there  had  been  a  failure  to 
prosecute  it,  was  one  which  the  court  would  have  to  decide  when- 
erer  a  motion  was  made  to  dismiss  on  that  ground.  The  most  that 
can  be  claimed  in  this  case  is  that  the  court  erroneously  decided 
there  had  been  a  failure  to  prosecute.  Because  in  case  of  a 
Ulnre  to  prosecute  a  dismissal  is  expressly  authorized.  The  ques- 
tion whether  there  had  been  a  failure  or  not  was  one  on  which  the 
court  was  authorized  to  pass,  and  if  it  decided  correctly  no  question 
of  jurisdiction  could  arise.  And  we  think  that  none  can  arise  where 
a  court  erroneously  decides  a  question  which  it  has  the  power  to  de- 
cide. To  decide  whether  there  has  been  a  failure  to  prosecute  an 
sppeal  reqtiires  the  exercise  of  judgment.  The  code  does  not  say 
what  shall  be  deemed  to  constitute  such  a  failure.    It  was  therefore 


286  West  Coast  Bepokter.  [Sup.  Ct  Cal. 

the  duty  of  the  court  to  determine  what  did,  aud  an  erroneous  de- 
cision of  the  question  affords  no  ground  for  a  review  of  the  judg- 
ment on  certiorari.  • 

Judgment  affirmed. 

Boss,  J.,  Morrison,  G.  J.,  and  McKee,  J.,  concurred. 


No.  8.539. 

Howell  v.  Howell. 

Department  One.    Filed  January  f^,  1885, 

Deposition— Order  Shortening  Time  of  Notice— Service  of  "  Forthwith." — An  order 
Rhortening  the  time  for  takinff  the  deposition  of  a  witness,  after  service  of  notice  upon  the 
adverse  party,  must  prescribe  the  time  of  notice.  But  an  order  providing  for  the  taking  of 
the  deposition  between  certain  hours  of  the  day  on  which  the  same  is  made,  and  directing  a 
service  of  the  notice  **  forthwith"  is  not  sufficient. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  aud  from  an 
order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

8.  P.  Hall,  for  the  appellant. 
Sawyer  dk  Ball,  for  the  respondent. 

McEiNSTBT,  J.  On  the  thirteenth  da^  of  December  the  plaintiff 
herein  presented  to  the  judge  a  certain  affidavit,  upon  which,  on 
the  same  day  (at  what  hour  of  the  day  does  not  appear),  the  judge 
made  the  order  following: 

''  Good  cause  being  shown  to  me  therefor,  by  the  foregoing  affi- 
davit, it  is  ordered  that  the  deposition  and  testimony  of  the  witness 
therein  named  be  taken  before  William  Harney,  Esq.,  a  notary  pub- 
lic in  the  cibr  and  county  of  San  Francisco,  in  the  state  of  Califor- 
nia, at  No.  7  Stockton  street,  in  the  city  and  county  of  San  Fran- 
cisco, on  the  thirteenth  day  of  December,  1878,  at  4  o'clock  in  the 
afternoon  of  that  day,  and  that  a  copy  of  said  affidavit,  and  of  tiiis 
order,  be  served  on  the  defendant's  attorney  forthwith." 

A  copy  of  the  affidavit  and  order,  together  with  notice  that  the 
deposition  of  the  witness  would  be  taken  at  the  time  and  place,  and 
before  the  officer  mentioned  in  the  order,  was  served  on  the  attorney 
for  defendant  at  3  o'clock,  P.  m. 

The  certificate  of  the  notary  is  to  the  effect  that  the  deposition  was 
taken  "  at  the  time  mentioned  in  the  order,"  to  wit,  on  the  said 
thirteenth  dav  of  December,  "  between  the  hours  of  2  P.  M.  and  6 
p.  H.  of  that  dav." 

At  the  trial  tne  defendant  objected  to  the  reading  of  the  deposi- 
tion, on  the  ground,  amongst  otners,  that  no  sufficient  notice  of  the 
taking  of  the  deposition  had  been  served. 

n  uie  order  of  the  judge  was  such  as  he  had  no  power  to  make, 
notice  of  less  than  five  days  was  not  sufficient. 
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Section  2,031  of  the  code  of  civil  procedure  provides  that  the  de^ 
position  of  a  witness  may  be  taken,  on  serving  notice  upon  the  ad- 
verse party:  **Such  notice  must  be  at  least  five  days,  *  *  * 
unless,  for  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time.'* 
In  the  case  before  us,  the  judge  did  not  prescribe  any  time  of  notice 
less  than  five  da^s.  The  plaintiff  was  directed  to  serve  the  notice 
''forthwith."  The  statute  prescribes  a  definite  time  of  notice  in 
ordinary  cases,  and  authorizes  the  judge,  for  cause,  to  prescribe 
another  and  shorter  time.  **  Forfhmith.  As  soon  as  by  reasonable 
exertion,  confined  to  the  object,  it  may  be  accomplished.  This  is 
the  import  of  the  term;  it  varies,  of  course,  with  every  particular 
case:"  bouvier,  and  cases  by  him  cited.  Hence,  when  the  order  is 
to  serve  forthwith,  it  does  not  prescribe  any  definite  time. 

Nor  does  it  even  appear — if  we  were  authorized  to  determine  the 
fact— that  the  order  was  complied  with.  The  notice  was  served  at 
3  o'clock,  p.  M.,  but  the  record  does  not  show  the  hour  at  which  the 
order  was  made.  If  the  order  was  made  at  10  a.  m.,  we  could  not 
say  as  a  matter  of  law,  that  the  notice  served  at  3  p.  m.,  was  served 
forthwith. 

The  defendant  did  not  appear  at  the  taking  of  the  deposition  and 
was  justified  in  objecting  to  the  reading  of  the  deposition. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

Boss,  J.,  and  McKee,  J.,  concurred. 


No.  20,009. 

People  v.  Beam. 

In  Bank,    Filed  Janmry  29,  1886, 

SmiNo  Abide  Information— Refdsed  when  no  Ibreoulabitt  Appkars.— An  infor- 
mation will  Dot  be  set  aside  on  the  g^round  that  it  is  not  h'jmed  upon  any  chaise  for  which  the 
defendant  had  been  held  to  answer,  when  the  record  shows  that  all  the  preliminary  steps 
were  r^^ular  and  such  as  to  warrant  the  district  attorney  in  filing  the  information. 

InFORIIATION   for  ASii^VULT  WITH    DEADLY  WeaPON   WITH     IXTENT  TO    MuRDER.— An  in- 

fonnation  charging  an  assault  by  the  defendant,  with  a  deadly  weapon  with  intent  to  murder, 
doei  not  chsfge  two  offenses. 

COKTINCANCE  ON  ACCOUNT  OP  ABSENCE  OF  WITNESS— REFUSED   APTER  TrIAL    HAS  COM- 

VK5CED. — After  the  trial  of  a  criiniYial  prosecution  has  commenced  the  refusal  to  grant  a  con- 
^DQuioe,  on  account  of  the  absence  of  a  material  witness  for  the  defense,  who  had  been  duly 
subpoenaed,  will  not  warrant  a  reversal,  when  no  cause  is  shown  why  the  application  for  con- 
tiniumce  was  not  sooner  made. 

Refusal  to  give  an  Instruction  Asked  for,  if  the  same  is  too  favorable,  is  not 
error.  • 

Appeal  from  a  judgment  of  the  superior  court  of  Del  Norte  county, 
tiered  upon  a  verdict  convicting^  the  defendant,  and  from  an  order 
denying  a  new  trial.     The  opinion  states  the  facts. 

8.  F.  Cooper,  for  the  appellant. 
AUcmey  General,  for  the  respondent. 

HoKRisoN,  0.  J.  The  information  charges  the  defendant  with  the 
erime  of  an  assault  with  a  deadly  weapon  with  intent  to  murder, 
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committed  as  follows :  ''The  said  William  H.  Beam,  on  or  about 
the  tenth  day  of  May,  A.  D.  eighteen  hundred  and  eighty-fonr,  at 
the  county  of  Del  Norte,  state  of  California,  in  and  upon  one  Sam- 
uel Winton,  then  and  there  being,  an  assault  did  make  with  a 
deadly  weapon  with  intent  then  and  there,  the  said  Samuel  Winton, 
unlawfully,  willfully,  feloniously  and  of  his  malice  aforethought  to 
kill  and  murder,  contrary  to  the  form  of  the  statute,"  etc. 

The  first  point  made  in  appellant's  brief  is,  ''  that  the  court  erred 
in  refusing  to  set  aside  the  information  in  said  action  on  the  motion 
of  defendant,  for  the  reson  that  the  said  information  was  not  based 
on  any  charge  for  which  the  said  defendaut  has  been  held  to 
answer." 

It  appears  in  the  transcript  that  a  complaint  was  duly  made 
against  the  defendant  before  one  D.  S.  Sartwell,  a  justice  of  the 
peace,  charging  the  defendant  with  the  crime  alleged  in  the  infor- 
mation, witnesses  were  examined  before  said  magistrate,  and  the 
defendant  was  held  to  answer  the  charge  by  the  justice  of  the  peace 
on  the  nineteenth  day  of  May,  1884.  The  information  was  filed  by 
the  district  attorney,  on  the  twenty-seventh  day  of  the  same  month. 
So  far  as  the  record  shows,  the  preliminary  steps  were  regular  and 
such  as  to  warrant  the  district  attorney  in  filing  the  information : 
Penal  code,  sec.  809.  There  was  no  error  in  denying  the  motion  to 
set  aside  the  information  on  the  ground  upon  which  the  motion  was 
made. 

The  next  alleged  error  is  **  that  the  court  erred  in  overruling  the 
demurrer  filed  in  said  action,  for  in  its  information  two  offenses 
were  definitely  charged  against  the  defendant."  We  are  unable  to 
discover  from  the  information  what  the  two  offenses  are,  and  de- 
fendant's attorney  has  failed  to  point  them  out  in  his  brief.  The 
information  charges  an  assault  by  the  defendant  on  one  Samuel 
Winton,  with  a  deadly  weapon  with  intent  to  murder,  and  there  is 
no  other  crime  charged  in  it.  The  information  is  good  and  suffi- 
cient under  the  code.  The  demurrer  was,  therefore,  properly 
overruled. 

The  next  point  made  is  "that  the  court  erred  in  refusing  defendant 
a  continuance  in  the  case."  The  defendant  in  support  of  his  motion 
for  a  postponement  of  the  trial,  made  an  affidavit  showing  that  one 
Zadok  Harris  was  an  important  and  material  witness  for  him  on  the 
trial  of  the  case;  that  Harris  had  been  duly  subpoenaed,  but  was  not 
in  attendance,  and  that,  therefore,  the  defendant  could  not  safely 
proceed  with  the  trial  of  the  case.  The  motion  was  denied,  and  the 
ruling  of  the  court  below  on  this  application  is  assigned  as  error. 
The  record  shows  that  the  case  was  set  down  for  trial  on  a  certain 
day,  with  the  consent  of  the  defendant,  and  there  was  sufficient  time 
between  that  day  and  the  day  fixed  for  the  trial  for  the  defendant 
to  have  taken  the  deposition  of  the  absent  witness,  under  section 
1,336  of  the  penal  code.  The  witness  was  sick,  suffering  from  the 
effects  of  a  serious  gun-shot  wound,  and  there  is  no  doubt  that  his 
deposition  could  have  been  taken  by  the  defendant  under  the  fore- 
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going  section  of  the  code.  No  attempt  was  made  to  procure  his 
deposition,  and  the  attorney-general  insists  that  such  failure  consti- 
tuted such  want  of  proper  diligence  as  justified  the  court  in  denying 
defendant's  motion  for  a  postponement  of  the  trial. 

Bat  there  is  another  ground  upon  which  we  think  the  action  of 
the  court  may  be  properly  sustained.  Section  1,433  of  the  penal 
code  provides  that  oe/ore  the  commencement  of  the  trial  either  party 
may  upon  good  cause  shown,  have  a  reasonable  postponement  thereof, 
aod  section  1,052  of  the  same  code  provides  that  when  an  action  is 
cdledfor  trial  or  at  any  time  previous  thereto,  the  court  may,  upon 
sufficient  cause,  direct  the  trial  to  be  postponed  until  another  day. 
The  record  in  this  case  shows  that  no  application  for  a  postponement 
was  made  when  the  case  was  called  for  trial,  or  at  any  time  previous 
thereto;  but  it  was  made  after  a  jury  had  been  selected  and  sworn 
to  try  the  case,  and  after  evidence  had  been  introduced  on  behalf  of 
the  prosecution.  No  cause  whatever  is  shown  why  the  application 
was  not  made  sooner,  and  we  do  not  think  the  court  was  bound  un- 
der defendant's  showing  to  grant  his  motion  for  a  postponement.  The 
point  is  therefore  held  not  to  be  well  taken. 

The  fourth  and  last  point  made  on  the  appeal,  challenges  the  ac- 
tion of  the  court  below  in  modifying  the  eighth  instruction  asked 
by  defendant  and  giving  it  in  its  modified  form.  The  instr action, 
which  it  is  claimed  was  correct  and  should  have  been  given  in  the 
langnage  in  which  the  same  was  asked,  was  as  follows : 

"If  Samuel  Win  ton  had  made  an  attempt  on  the  chastity  of  the 
sister  of  the  defendant  when  she  was  eleven  years  of  age,  and  she 
first  on  the  morning  of  the  difficulty  between  the  defendant  and 
Winton  informed  her  brother  of  said  attempt,  and  if  the  jury 
believe  that  the  information  thus  conveyed  to  him  was  followed 
by  great  anger,  and  that  such  provocation  would  be  sufficient  to 
stir  the  resentment  of  a  reasonable  man,  then  I  charge  you  that 
JOQ  may  take  such  provocation  into  your  consideration  in  fixing  the 
degree  of  guilt  of  the  defendant." 
The  Court  modified  the  instruction  by  adding  the  following: 
"  Bat  if  the  defendant  was  so  far  in  possession  of  his  mental  fac- 
dties  as  to  be  capable  of  knowing  that  the  act  of  shooting  was 
^ODg,  any  partial  defect  of  understanding  which  might  cause  him 
inoro  readily  to  give  away  to  passion  than  a  man  ordinarily  reason- 
able, cannot  be  considered  for  any  purpose." 

The  instruction  thus  modified  was  given,  and  we  see  no  error  in 
the  action  of  the  court  of  which  defendant  can  complain.  The  in- 
^traction  requested  by  defendant  was  too  favorable  to  him  and  was 
properly  refused  in  the  language  in  which  the  same  was  asked. 
.  No  error  appears  in  the  record  calling  for  a  reversal,  and  the 
jQdgment  is  therefore  affirmed. 
Shabpstein,  J.,  Mtbiok,  J.,  Thornton,  J.,  and  MoKee,  J.,  con- 
curred. 
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No.  20,040. 

People  v.  Webeb. 

In  Bank,    FUed  January  t9. 1886, 

Joint  Assault  Resulting  in  Death— Liabilitt  Thbrbfob,— Whew  two  persons  assist 
in  committing  an  assault  upon  another,  and  inflict  injuries  upon  him  from  which  death 
resulted,  each  are  equally  liable  therefor. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant, and  from  an  order  denying  him  a  new  trial.  The  opinion 
states  the  facts. 

Charles  B.  Darwin,  for  the  appellant. 
Attorney  General,  for  the  respondent. 

Morrison,  C.  J.  The  defendant  Louis  Weber,  and  one  Augost 
Florentine,  were  prosecuted  by  information  for  the  murder  of  one 
Samuel  M.  Williamson,  charged  to  have  been  committed  in  the  city 
and  county  of  San  Francisco,  on  the  twentieth  day  of  January, 
1884.  The  defendants  had  separate  trials,  and  defendant  Weber 
was  convicted  of  the  crime  of  manslaughter.  The  bill  of  excep- 
tions states  that  'Hhere  was  evidence  in  the  case  tending  to  show 
that  defendant  Weber  had  a  fight;  that  defendant  provoked  and 
commenced  the  fight;  that  at  one  stage  of  the  fight,  deceased  was 
apparently  having  the  advantage  of  defendant;  thai  at  that  time 
defendant  called  for  help;  that  thereupon  the  other  defendant  came 
at  the  call  for  help  and  kicked  the  deceased;  the  evidence  was  con- 
flicting as  to  whether  or  not  the  kick  hit  the  deceased,  but  there  was 
evidence  that  Florentine's  kick  did  hit  the  deceased  on  the  temple. 
There  was  also  evidence  tendingto  show  that  it  was  Florentine's 
kick  which  caused  the  death  of  Williamson.  Death  did  not  ensne 
for  some  time  after  the  infliction  of  the  injuries.  After  deceased 
was  kicked  by  Florentine,  defendant  gave  him  some  blows  or  a  kick 
or  kicks  on  the  head.  The  cause  of  death  was  the  rupture  of  an 
artery  in  the  head,  produced  by  the  blow  or  blows,  kick  or  kicks, 
then  and  there  received  by  deceased  from  one  or  the  other  or  both 
of  the  defendants  jointly  informed  against.  The  testimony  is  con- 
flicting as  to  the  number  of  blows  or  kicks  ^ven  by  the  defendant 
Weber  to  the  deceased,  but  there  is  no  testimony  tending  to  show 
that  any  of  them  were  in  necessary  self-defense,  or  for  the  safety  of 
the  defendant  Weber." 

The  foregoing  is  a  copy  of  the  substantial  facts  in  the  case  as  the 
same  appears  in  the  defendant's  bill  of  exceptions.  The  evidence 
shows  that  Weber  began  the  difficulty  and  took  a  direct  and  personal 
part  in  the  fight.  All  that  is  said  about  an  accessory  beiore  the 
fact  or  any  thing  else  to  bring  the  case  within  the  provisions  of 
section  971  of  the  penal  code  may  be  eliminated  from  the  case.  The 
evidence  clearly  shows  that  there  was  a  fight  between  Weber  and 
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Williamson  which  Florentine  took  part  in — ^that  all  three  were  prin- 
cipals in  the  difficulty;  that  both  defendants  inflicted  injaries  upon 
the  deceased  in  the  form  of  blows  and  kicks  lodged  upon  the  head. 
The  bill  of  exceptions  states  that  defendant  Weber  and  the  deceased 
had  a  fight  which  was  provoked  by  the  defendant;  that  the  defend- 
ant gave  the  deceased  kicks  and  blows  on  the  head;  that  there  was 
a  rupture  of  an  artery  in  the  head,  and  that  death  resulted  there- 
from. "The  cause  of  the  death  was  a  rupture  of  an  artery  in  the 
head,  caused  by  the  blow  or  blows,  kick  or  kicks,  then  and  there 
received  by  deceased  from  one  or  the  other  or  both  of  the  defend- 
ants." 

It  hardly  admits  of  any  doubt  that  under  such  a  state  of  facts, 
defendants  are  equally  guilty  of  causing  the  death  of  Williamson, 
and  in  view  of  the  evidence,  no  question  as  to  different  degrees  of 
gailt  can  properly  arise.  As  the  verdict  simply  establishes  the 
crime  of  mansiaugnter,  we  think  it  is  fully  sustained  by  the  evidence. 

We  find  no  error 'in  the  charge  of  the  court  to  the  jury.  It  is  full 
and  correct  on  the  crimes  of  murder  and  manslaughter,  and  also  con- 
tains a  correct  and  full  explanation  of  the  law  relating  to  justifiable 
and  excusable  homicide.  The  origin  of  the  difficulty  is  not  given  in 
the  bill  of  exceptions,  but  enough  appears  to  show  that  the  defend* 
ant,  Weber,  was  the  aggressor,  and  that  the  homicide  was  not  com 
mitted  in  self-defense.  The  instructions  fully  cover  the  case,  and 
are  all  the  court  was  required  to  give. 

Judgment  and  orders  affirmed. 

McKiNSTBY,  J.,  Boss,  J.,  MoEee,  J.,  Shabpstsin,  J.,  Thobnton, 
J.,  and  Mthioe,  J.,  concurred. 
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No.  9.846. 

People  ex  rel.  Leverson  bt  al.  v.  Thompson. 

In  Bank.     Filed  January  30,  1885. 

Mandamus—Appeal  from  Order  Denying— Original  Application.— An  appeal  lies 
to  the  supreme  court  from  the  order  of  the  superior  court  refusing  a  writ  of  mandate  to  com- 
pel the  secretary  of  state  to  compare  and  estimate  the  votes  cast  for  representatives  in  con- 
gress. If  .no  appeal  is  taken  from  such  order,  the  supreme  court  will  refuse  an  original  ap- 
plication for  the  same  purpose. 

Application  for  a  writ  of  mandate  to  compel  the  defendant,  as 
secretary  of  state,  to  compare  and  intimate  the  votes  cast  for  repre- 
sentatives in  Congress  at  the  election  of  1884.  The  further  facts 
appear  in  the  opinion. 

Attorney  Oenercdf  M,  B.  Leveraon  and  Otorge  W.  Chamberlain,  for 
the  petitioners. 

The  Goubt.  An  appeal  lies  in  this  court  fron^the  judgment  ren- 
dered in  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, denying  the  writ  asked  for  by  the  relators  therein.  That 
case,  as  appears  from  the  petition  to  this  court,  is  the  same  as 
presented  here.  Under  these  circumstances,  as  the  relators  can 
bring  their  case  here  bv  appeal  from  the  judgment  mentioned,  the 
writ  asked  for  is  denied. 

We  will  add  here,  that'  the  order  of  the  superior  court  denying 
the  writ  in  the  case  before  it,  is  the  final  judgment  in  the  cause,  from 
which,  when  regularly  entered,  an  appeal  will  lie. 

Application  denied. 
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CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 

GiLLETT  V.  BOWEN  ET  AL. 

FUed  Jcmvary  f^,  1885, 

Corporation— Tbdst— Relation  between  Opficebs,  Corporation,  and  Stockholders. 
A  tragt  relAtion  eidrts  between  the  officers  of  a  corporation  and  the  corporation,  but  as  be- 
tween themselves  as  stockholders  no  such  relation  exists. 

The  Sake.— The  evidence  reviewed  and  held  that  as  between  the  complainants  and  the 
defendants  no  relation  of  trust  existed,  and  that  the  former  had  parted  with  their  title  to  the 
itock  which  formed  the  subject  matter  of  this  action. 

Bill  to  establish  a  trust.     The  opinion  states  the  facts. 

L.  8.  Dixon  and  Thos.  Macoii,  for  the  complainant. 
Decker  &  Yordey,  for  the  defendants. 

B&EWEB,  CiBOUiT  Judge.  Oat  of  the  tangled  and  volaminoas  tes- 
timony in  this  case,  I  have  deduced  these  facts : 

(1)  In  August,  1875,  the  San  Juan  Consolidated  Mining  Com- 
pany was  organized  as  a  corporation  under  the  laws  of  the  territory 
of  Colorado,  with  a  capital  stock  of  twenty  thousand  shares  of  one 
hundred  dollars  each.  The  corporators  being  the  complainant,  the 
defendants  Bowen  and  Tankersley  arid  George  M.  Binckley.  To 
this  corporation  these  several  corporators  conveyed  certain  mining 
claims  and  properties  owned  by  them,  receiving  in  payment  there- 
for each  three  thousand  eight  hundred  and  seventy-five  shares  of 
stock.  Subsequently,  and  during  the  fall  of  that  year,  the  remain- 
ing four  thousand  five  hundred  and  fifty  shares  were,  with  the  excep- 
tion of  five  shares,  issued  to  defendant  Bowen  and  others,  for  the 
purchase  of  other  mining  properties. 

The  four  corporators  above  named  constituted  the  first  board  of 
directors.  Defendant  Tankersley  was  president,  Binckley  vice- 
president,  complainant  superintendent,  and  defendant  Bowen  sec- 
retary and  treasurer.  These  officers  remained  unchanged  during 
the  transactions,  which  form  the  basis  of  this  litigation.  While  the 
stock  of  this  corporation  was  large,  yet  until  1880  its  value  was 
wholly  speculative,  a  mere  guess  at  tfie  undiscovered  bowels  of  the 
hills,  so  much  so  that  in  1879  defendant  Tankersley  sold  zo  defendant 
Bowen  ihree  thousand  eight  hundred  shares,  and  a  note  of  six 
thoosand  dollars  given  by  the  corporation,  for  one  thousand  dollars. 
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(2)  Wbatever  trifling  legal  business  (and  it  was  but  trifling), the 
firm  of  Tankerslej  and  Bowen,  or  either  of  them,  may  have  kans- 
acted  for  complainant  and  Binckley  prior  to  the  organization  of  the 
compaDY,  after  that  time,  neither  as  a  firm  or  individually,  were 
they  the  attorneys  of,  nor  did  they  occupy  cc^fidentiid  rela- 
tions to  complainant  or  Bincldey.  In  their  subsequent  dealings 
with  each  other  in  respect  to  stocK  or  other  matters,  these  four  cor- 
porators dealt  at  arm's  length. 

I  consider  this  an  important  fact,  for  if  defendant  Bowen,  with 
whom  the  controversy  really  is,  either  individually  or  as  a  member 
of  the  firm  of  Tankersley  and  Bowen,  was  the  attorney  of  or  occupied 
other  confidential  relations  to  complainant  or  Binckley,  then  it  de- 
volves upon  him  to  show  the  good  faith  and  sufficient  consideration 
of  the  subsequent  transactions,  while  if  not)  it  devolves  upon  com- 

Slainant  to  show  the  bad  faith  and  lack  of  consideration.  A  good 
eal  of  testimony  was  inl^oduced  for  the  purpose  of  showing  such 
oolifidential  relations,  but  it  seems  to  me  of  the  weakest  and  most 
frivolous  character.  It  is  not  pretended  that  there  was  any  formal 
retainer,  or.  that  any  fees  were  paid.  Binckley  claims  that  he  bad  paid 
Bowen  in  advance,  in  that,  twenty  years  prior  thereto,  he  had,  as 
editor  of  a  country  paper  in  Iowa,  supported  Bowen  in  a  canvass 
for  the  legislature. 

He  seems  to  think  that  such  support  gave  him  a  permanent  lien 
on  Bowen's  professional  services,  and  established  life-long  confiden- 
tial relations.  Doubtless  the  parties  were  at  the  time  friendly, 
and  as  friends  confided  in  each  other.  They  worked  together  in  a 
eommon  effort  to  develop  the  mining  properties  o£  the  corporation 
in  which  they  were  stockholders.  As  officers  of  the  corporation, 
they  occupied  trust  relations  to  it,  and  in  the  faithful  performance 
of  such  trusts  they  would  indirectly  subserve  the  interests  of  the 
other  stockholders.  But  trust  relations  to  the  corporation  do  not, 
as  to  the  stockholders,  create  trust  relations  inter  aese.  Whatever 
duties  they  owed  to  the  corporation,  as  between  themselves  they 
dealt  at  arm's  length  and  neither  had  special  charge  of  the  other  s 
interest.  I  fail  to  see  any  satisfactory  testimony  showing  that 
Bowen  was  ever  employed  by  Binckley  or  complainant,  or  ever  acted 
as  an  attorney  in  respect  to  their  stock  or  individual  properties,  or 
occupied  any  other  confidential  relations  to  them  in  respect  thereto. 

(3)  On  or  about  the  twenty-eighth  October,  1875,  a  ooatraot  in 
writing  was  entered  into  between  complainants  Binckley  and  Bowen 
on  the  one  side,  and  Tankersley  on  the  other,  by  which  in  consider- 
ation of  five  hundred  thousand  dollars  of  the  stock  of  said  com- 
pany, to  be  delivered  to  Tankersley  by  the  other  parties,  he  agreed 
to  purchase  and  put  up  during  the  spring  of  1876,  on  the  property 
of  said  company,  a  ten  stamp  mill,  and  convey  the  same  to  the  com- 
pany. Of  this  five  hundred  thousand  dollar  stock,  Bowen  was  to 
give  one  hundred  and  twenty-five  thousand  dollars,  and  Binckley 
and  complainant  the  rest  in  equal  proportions. 
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At  the  time,  or  within  two  or  three  days  thereafter,  Bincklej  and 
eomplainant  gave  three  hundred  and  seventy-five  thoasaud  dol- 
lars in  stock  to  Tankersley,  and  this  stock  is  the  subject  of  the 
present  controversy. 

Now,  what  was  the  effect  of  this  contract  as  to  the  title  to  this 
stock?  Obviously  to  vest  it  absolutely  in  Tankersley.  He  did  not 
hold  it  as  trustee.  It  was  not  placed  in  his  hands  to  be  used  by 
him  as  their  agent  in  procuring  the  mill.  It  was  given  to  him  in 
consideration  of  his  procuring  the  mill.  It  was  payment  in  ad- 
TftDce.  They  relied  on  hisjpromise,  and  if  he  failed  to  perform  that 
promise,  their  recourse  or  that  of  the  company,  the  beneficiary  in 
the  contract,  was  not  upon,  the  stock,  but  against  him.  This  is  the 
fair  interpretation  of  the  contract,  as  in  the  bill  of  complaint  it  is 
charged  to  have  been  made.  It  is  true  complainant  ana  Binckle^ 
say  that  they  understood  that  Tankersley  was  to  return  the  stock  if 
he  failed  to  procure  the  mill,  and  Tankersley  says  that  when  he 
got  from  them  tlie  stock,  two  or  three  days  after  the  contract,  he 
promised  to  return  it  if  he  did  not  get  the  mill.  But  this  arrange- 
meat,  if  made,  was  an  after  agreement,  not  a  part  of  the  original 
coutract,  and  unknown  to  Bowen.  So  far  as  that  contract  is  con- 
cerned, the  stock  was  to  be  immediately  delivered,  and,  according 
to  Bowen's  testimony,  was  in  fact  delivered  as  payment  in  advance, 
and  the  parties  trusted  to  Tankersley 's  promise  and  responsibility 
for  the  fulfillment  by  him  of  his  agreement. 

(4)  Soon  after  this  contract  and  the  receipt  of  the  stock,  Tan- 
keraley  went  to  Chicago  to  make  arrangements  for  the  mill.  In  so 
going,  and  whUe  there,  he  was  at  some  little  perspnal  expense,  the 
amount  of  which  is  not  disclosed,  neither  is  any  repayment  of  those 
expenses  by  the  contracting  parties  or  the  company  shown,  save  as 
by  the  arrangement  hereinafter  mentioned.  He  did  not,  in  fact, 
procare  any  mill  in  Chicago,  but  about  the  first  of  January,  1876, 
▼as  notified  by  Bowen,  by  telegraph,  not  to  purchase  any,  because 
he,  Bowen,  had  obtained  in  Denver  a  thirty-stamp  mill.  He  imme- 
diatelv  came  to  Denver  and  there  an  arrangement  was  on  the  third 
day  of  January,  made  between  himself  and  Bowen,  on  the  one  side 
and  J.  B.  Chaffee,  on  the  other,  for  the  erection  of  a  thirty-stamp 
mill.    The  contract  between  the  parties  is  as  follows : 

''£xbibit  A.*'  I' Memorandum  of  agreement  made  and  entered 
iato,  this  third  day  of  January,  a.  d.  1876,  by  and  between  Jerome 
B.  Chaffee,  of  the  citv  of  Denver,  and  territory  of  Colorado,  party 
of  the  first  part,  and  Thomas  M.. Bowen  and  Charles  W.  Tankersley 
of  the  county  of  Bio  Grande,  and  territory  aforesaid,  parties  of  the 
second  part. 

"  Witnesseth :  That  the  said  party  of  the  first  part,  for,  and  in  con- 
uderation  of  certain  stipulations  and  agreements  hereinafter  men- 
tioned and  agreed  to  by  the  parties  hereto,  has  agreed,  and  does  by 
Uiese  presents  agree  and  bind  himself  to  furnish  and  erect,  at  a 
point  to  be  selected  by  himself  and  approved  by  the  parties  of  the 
second  part,  in  the  Summit  Mining  District,  in  Bio  Grande  county, 
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in  the  territory  of  Colorado,  a  good  thirty-stamp  quartz  mill,  com- 
plete and  suitable  for  working  gold  ores,  with  proper  machinery  and 
steam  power  for  operating  said  mill  and  machinery  for  saving  gold, 
together  with  a  suitable  building  to  cover  said  mill  and  macuinery, 
the  whole  to  be  erected  and  completed  at  the  cost  and  expense  of 
the  said  party  of  the  first  part,  as  early  in  the  spring  and  summer  of 
the  year  a.  d.  1876  as  is  practicable  or  the  weather  will  permit. 

*' It  is  further  agreed,  by  and  between  the   parties  hereto,  that 
when  said  mill  is  completed  and  ready  to  operate,  as  hereinbefore 
mentioned,  and  in  good  running  order,  the  said  party  of  the  first 
part  shall  have,  and  hereby  has,  the  option  to  accept  »uch  proposi- 
tion or  propositions  as  the  said  parties  of  the  second  part  may  make 
in  full  payment  for  said  mill  and  machinery;  or,  in  case  of  refusal 
to  accept  such  proposition  or  propositions  on  the  part  of  the  said 
partv  of  the  first  part,  then  the  said  party  of  the  first  part  hereby 
binds  himself  to  sell  and  deed  to  the  said  parties  of  the  second  part 
all  of  said  mill  and  premises  for  their  own  free  use  and  benefit,  upon 
the  following  terms,  to  wit:  The  first  cost  of  said  mill  to  be  twelve 
thousand  dollars  (112,000),  and  such  other  cost  as  may  arise  in  trans- 
porting said  mill  from  Qilpin  county  to  the  above  named  location  in 
xlio  Grande  county,  and  also  all  cost  and  expense  in  erecting  the 
same  and  putting  the  same  in  running  order,  and  completing  the 
same,  and  also  the  building  enclosing  the  same.     The  terms  of  pay- 
ment to  be  as  follows,  to  wit:  The  first  twelve  thousand  dollars  to  be 
paid  in  quarterly  payments  at  the  end  of  each  quarter  from  the  day 
the  said  party  of  the  first  part  shall  decline  the  proposition  or  prop- 
ositions made  by  the  said  parties  of  the  second  part,  the  remainder 
to  be  paid  in  quarterly  payments  in  like  manner,  but  during  the  fol- 
lowing year,  the  said  amounts  to  be  put  into  notes  in  amounts  cor- 
responding with  the  payments  as  above  mentioned,  and  signed  by  the 
said  parties  of  the  second  part,  and  drawing  interest  at  the  rate  of 
eighteen  per  cent,  per  annum  from  date  until  paid,  and  secured  by 
trust  deed  upon  said  mill  and  premises,  and  also  by  one-quarter  of 
the  paid  up  stock  of  The  San  Juan  Consolidated  Mining  Company, 
a  company  organized  under  the  laws  of  the  territory  of  Colorado, 
and  owning  mining  property  in  the  said  Summit  mining  district- 
said  quarter  of  stock  in  said  company  amounting  to  five  hundred 
thousand  dollars  at  par  value,  said  stock  to  be  held  by  the  said  party 
of  the  first  part,  as  additional  security  to  said  notes,  and  collateral 
thereto. 

''It  is  further  agreed  that  the  said  parties  of  the  second  part 
shall  furnish,  free  of  expense  to  the  said  party  of  the  first  part,  a 
good  and  suitable  site  upon  which  to  locate  and  erect  said  mill, 
deeding  the  same  to  the  said  party  of  the  first  part  at  or  before  the 
commencement  of  erecting  the  same.  The  said  party  of  the  firat 
part  agrees  to  keep  accurate  account  of  all  cost  ana  expense  of  trans- 
porting and  erecting  said  mill  and  building,  together  with  all  cost 
and  expense  of  every  nature  to  put  the  same  in  good  working  coudi- 
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tion,  and  exhibit  the  same  with  all  proper  voaohers  attesting  the 
same. 

''Incase  the  said  party  of  the  first  parfc  shall  elect  to  sell  the  said 
mill  as  aforesaid,  then  said  party  shall  deliver  the  same  over  to  the 
said  parties  of  the  second  part  apon  a  full  compliance  on  their  part 
of  all  the  stipulations  and  obligations  relating  to  them  herein 
contained. 

''The  proposition  referred  to  in  the  foregoing,  to  be  made  by  the 
parties  of  the  second  part,  shall  be  made  by  them  to  the  said  party 
otthe  first  part  in  writing,  and  at  or  within  ten  days  from  the  time 
said  mill  shall  be  ready  to  run.  In  case  of  neglect  or  refusal  to 
make  sach  proposition,  or  in  case  of  refusal  on  the  part  of  said 
party  of  the  first  part  to  accept  said  proposition,  then  the  said  par- 
ties of  the  second  part  hereby  bind  themselves  to  take  said  mill  and 
premises,  and  pay  for  the  same  upon  the  terms  herein  named,  and 
to  execute  said  notes  and  trust  deed,  and  deliver  the  same  to  the 
said  party  of  the  first  part,  and  the  said  party  of  the  first  part  shall 
thereupon  deliver  peaceable  possession  of  said  mill  and  premises 
to  the  Sdid  parties  of  the  second  part.  In  case  said  mill  is  not  ready 
to  operate  by  the  first  day  of  August,  a.  d.  1876,  then  the  third 
quarterly  payment  aforesaid  shall  be  postponed,  and  not  become 
due  until  sixty  days  after  said  quarterly  payment  would  have  be- 
come due  by  the  maturity  of  said  note. 

"It is  further  agreed  that  the  trust  deed  aforementioned  shall 
provide  that  if  default  be  made  in  any  payment  when  due  and  pay- 
able, it  shall  render  the  whole  amount  of  deferred  payments  due 
and  payable,  and  notice  shall  be  given  in  said  trust  deed,  of  thirty 
days  for  any*  foreclosure. 

"In  case  of  neglect  or  failure  of  either  party  to  comply  with  the 
stipulations  and  conditions  herein  mentioned,  the  other  party  shall 
not  be  bound  by  this  agreement.  In  case  of  the  death  of  either  one 
of  the  parties  of  the  second  part,  a  faithful  compliance  by  the  other 
shall  be  binding  upon  the  said  party  of  the  first  part. 

"Witness  our  hands  and  seals,  at  the  city  of  Denver,  Colorado 
Territory,  this  third  day  of  January,  a.  d.  1876. 

*'  Jebome  B.  Chaffee,  [seal. 
"  Thomas  M.  Bowen.  "seal. 
**  Chas.  W.  Tankebsley.  [seal. 

On  the  next  dav  the  stock  named  in  said  agreement,  to  wit:  Five 
bmidred  thousand  dollars,  three  hundred  and  seventy-five  thousand 
dollars  of  which  was  by  the  admissions  in  the  pleadings  the  stock  in 
controversy,  was  turned  over  to  Chaffee,  and  the  following  receipt 
therefor  given : 

"Exhibit  B.'*  (In  duplicate.)  * ' Keceived  of  Thomas  M.  Bowen 
ft&d  Charles  W.  Tankersley,  five  thousand  shares  of  one  hundred 
dollars  each  ($500,000)  of  the  stock  of  the  San  Juan  Consolidated 
Uining  Company,  to  be  accepted  as  their  proposition  to  me  as  men- 
tioned in  an  agreement  dated  January  3d,  a.  d.  1676,  between  them 
ttd  myself,  or  to  be  held  by  me  as  the  collateral  security  mentioned 
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in  said  agreement  for  the  payment  from  said  Bowen  and  Tankersley 
to  myself,  as  I  may  elect  to  decide. 

"  Denver,  January  4th,  1876. 

"J.  B.  Chafffe." 

It  will  be  noticed  that  this  contract  was  not  made  between  Chaffee 
and  the  company,  bat  between  him  and  Tankersley  and  Bowen.  The 
latter  were  not  authorized  by  the  company  to  make  any  such  con- 
tract— did  not  assume  to  act  for  the  company  in  respect  to  it,  and 
were  personally  entitled  to  all  the  benefits  and  liable  for  all.  the  ob- 
ligations thereof.  In  short,  it  was  a  purely  personal  contmct  be- 
tween them  and  him.  Whether  they  shoula  turn  it  oyer  to  the 
company,  and  if  so,  upon  what  terms,  were  matters  to  be  decided 
subsequently  and  upon  proper  arrangements  with  the  company. 
The  fact  that  they  were  officers  of  the  company  gave  it  no  claim 
npon  the  contract. 

(5)  Soon  after  making  this  contract,  Bowen  and  Tankersley  re- 
turned to  Del  Norte  and  advised  complainant,  Binckley  being  away, 
of  its  terms.  During  the  spring  and  summer  of  1876,  Chaffee  pro* 
ceeded  with  his  contract,  removed  the  mill  to  the  San  Juan  countrv 
and  erected  it  on  ground  belonging  to  the  company.  Obviously  all 
parties  assumed  that  the  mill  was  to  become  the  property  of  the 
company,  and  that  it  was  to  provide  for  payment  of  the  contract 
price.  Yet  Chaffee  had  not  agreed  to  accept  the  company  as  pur- 
chaser, and  Bowen  and  Tankersley  had  not  turned  the  contract  over 
to  the  company. 

They  were  waiting  to  make  something  out  of  the  transaction  for 
themselves,  personally.  About  the  first  of  July,  1876,  Chaffee 
came  te  Del  Norte,  the  mill  being  nearly  completed,  to  arrange  for 
payment.  The  cost  of  removal  and  erection  was  found  to  be  twenty 
thousand  dollars  which,  with  twelve  thousand  dollars,  the  first  isost, 
made  thirty-two  thousand  dollars  due  Chaffee. 

The  situation  was  as  follows:  The  company  had  entered  into  no 
contract,  and  made  no  promises.  Tankersley  had  contracted  with 
Bowen,  Binckley,  and  the  complainant  to  put  up  a  ten  stamp  mill 
and  had  received  from  them  five  hundred  thousand  dollars  in  stock 
as  payment  in  advance.  He  had  put  up  no  ten  stamp  mill.  The 
company  was  the  beneficiary  in  this  contract.  Chaffee  had  con- 
tracted with  Bowen  and  Tankersley  to  put  up  a  thirty  stamp  mill 
and  convey  the  same  to  them  for  thirty-two  thousand  dollars,  se- 
cured by  their  notes  and  deed  of  trust  upon  the  mill  and  mili-8ite» 
and  also  by  five  hundred   thousand  dollars  in  stock  of  the   com- 

Eany.     This  stock  he  then  held,  it  being  the  stock  delivered  to  Tan- 
ersley  under  his  contract.     The  mill  had  been  put  up  on  ground 
belonging  to  the  company. 

After  considerable  negotiation,  it  was  agreed  between  Chaffee, 
Bowen  and  Tankersley  that  the  mill  should  go  to  the  company;  that 
a  deed  of  trust  on  the  entire  property  of  the  company  should  be 
executed  to  secure  thirtv-two  thousand  dollars  of  notes  of  the  com- 
pany,  payable  to  Chaftee;  that  Chaffee  should  take  in  full  payment 


Cir.  Ct  CoL]  OnjiETT  v.  Bowen.  399 

of  his  claim  twenty  thousand  dollars  of  these  notes  and  the  five  hun- 
dred  thousand  dollars. of  stock  then  in  his  hands  as  collateral,  and 
that  twelve  thousand  dollars  of  the  notes  should  be  given  to  Tank- 
ersley  to  be  divided  between  him  and  Bowen  in  consideration  of 
their  turning  the  benefit  of  their  contract  over  to  the  company  and  in 
pftjment  for  their  services  in  the  matter,  and  that  ten  of  the  stamps  in 
the  thirty-stamp  mill  should  be  accepted  by  the  company,  the  benefi- 
ciary, as  a  full  discharge  and  satisfaction  of  ,the  Tankersley  contract. 
It  is  true  Tankersley  denies  any  knowledge  of  or  participation  in  any 
saoh  arrangement,,  but  the  testimony  overwhelmingly  proves  that 
his  denial  is  not  to  be  believed  that  the  arrangement  was  made  as 
above  stated,  and  that  he  was  a  party  to  it,  and  further,  that  he  re- 
ceived and  retained  six  thousand  dollars  of  the  notes  and  after- 
wards surrendered  them  to  the  company  and  received  new  notes 
therefor,  the  latter  being  the  notes  ii^ich,  with  his  stock,  he  sold  to 
Bowen  in  1879.  In  addition  to  the  positive  testimony  of  the  wit-* 
Besses,  reference  may  be  made  to  the  novation  contract  signed  by 
Chaffee: 

"  Exhibit  0.'*  **  Enow  all  men  by  these  presents :  That,  vrhereaSy 
on  the  third  day  of  January,  1876,  Jerome  B.  Chaffee  entered  into 
a  contract  with  Thos.  M.  iBowen  and  Chas.  W.  Tankersley  for  the 
oreotion  in  the  Summit  mining  district,  Bio  Grande  county,  Colo- 
rado, of  a  thirty-stamp  quartz  mill,  complete  with  machinery  and 
steam  power  for  running  the  same;  and,  whereas,  it  has  been  agreed 
by  and  between  said  parties  that  said  mill,  machinery  and  power 
shall  be  transferred  and  conveyed  to  the  San  Juan  Consolidated 
Mining  Company  direct  from  said  Chaffee  upon  the  following  terms, 
to  wit:  one-third  of  said  mill,  machinery  and  steam  power  being  to 
satisfy  and  fill  a  certain  contract  existing,  whereby  said  Chas.  W. 
Tankersley  agreed  to  erect  on  the  property  of  said  company  a  ten- 
stamp  quartz  mill,  for  which  said  one-third  of  said  thirty-stamp 
mUl,  machinery  and  steam  power,  it  is  agreed  that  said  Chaffee 
shall  receive  in  full  payment  therefor,  the  five  hundred  thousand 
dollars  of  full  paid  non-assessable  stock  of  the  said  San  Juan  Con- 
solidated Mining  Company,  now  in  his  hands,  received  by  him  from 
said  Bowen  and  said  Tankersley,  under  said  contract  dated  January 
3d,  A.  D.  1876,  and  for  this  other  two-thirds  of  said  mill,  machinery 
and  steam  power,  the  board  of  trustees  of  said  company  has  agreed 
to  pay  said  Chaffee  the  sum  of  thirty-two  thousand  dollars,^  payable 
in  mstallments,  and  represented  by  eight  promissory  notes,  secured 
by  deed  of  trust  on^  the  whole  of  said  thirty-stamp  mill,  and  the 
property  of  said  company.  Now,  therefore,  in  consideration  of  the 
premises,  and  such  novation  and  the  sum  of  one  dollar  ])aid  by  said 
parties  each  to  the  other,  it  is  mutually  understood  and  agreed  by 
the  agreements  hereinbefore  set  forth,  the  said  contract  between 
the  said  Chaffee  and  the  said  Bowen  and  Tankersley,  dated  January 
3d,  A.  D.  1876,  is  fully  complied  with  and  satisfied,  and  each  of  the 
parties  thereto  are  hereby  fully  released  in  the  premises. 
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''In  witness  whereof,  we  hereto  set  our  hands  and  seals  this 
day  of  A.  D.  1876. 

"  J.  B.  Chaffee,     [seal.] 

tsEAL.] 
[8EAL.J" 

And  to  the  bill  of  sale  signed  by  Bowen  and  Tankersley  and  written 

on  the  "back  of  the  receipt  given  by  Chaffee  in  January  of  the  stock 

as  collateral,  which  bill  of  sale  reads  as  follows: 

''We  have  sold  the  whole  of  the  stock  mentioned  in  this  receipt 

to  Jerome  B.  Chaffee,  in  payment  for  the  thirty-^tamp  mill. 

"  /a:^^j\  '*  Thomas  M.  Bowen. 

(oignea;,  ,,  ^^^  ^  Tankebslbt. 

"  August  16,  1876." 

It  is  not,  so  far  as  the  controversy  between  complainant  and  Bowen 
is  concerned,  very  material  whether,  as  an  independent  fact,  Tank- 
ersley was  party  to  this  arrangement  or  not.  The  significance  of  the 
testimony  in  respect  thereto  is  this:  The  complete  overthrow  of 
Tankersley 's  testimony,  coupled  with  the  obvious  fact  that,  though 
nominally  a  defendant,  he  is  really  the  suggester  and  promoter  of 
this  suit,  casts  large  discredit  on  his  entire  testimony.  In  whatever 
of  wron^  was  done  to  complainant  and  Binckley,  he  was  equally 
guilty  with  Bowen,  and  his  apparent  disclosures  do  not  spring  from 
any  honest  desire  to  make  atonement  therefor,  but  from  unworthy 
motives  as  against  Bowen.  Under  such  circumstances  a  court  may 
well  be  excused  for  placing  little  reliance  upon  his  testimony. 

(6)  lu  pursuance  of  this  arrangement,  on  the  sixth  of  July,  1876, 
a  meeting  of  the  directors  of  the  company  was  held,  the  complain- 
ant being  present,  and  a  resolution  passed  directing  the  issue  of 
thirty-two  thousand  dollars  in  notes  and  the  execution  of  a  deed  of 
trust  upon  the  property  of  the  company  as  security  therefor;  and 
on  August  16  a  meeting  of  the  stockholders  was  also  held,  at  which 
complainant  was  also  present,  and  at  which  three  resolutions  were 
passed — the  complainant  voting  for  all  of  them — the  first  authoriz- 
ing the  notes  and  deed  of  trust  as  above,  and  the  third  reading  as 
follows. 

''Resolved,  third,  that  the  thirty-stamp  mill  complete,  including 
crusher,  transferred  to  this  company  by  Jerome  B.  Chaffee,  in- 
cludes the  ten-stamp  mill,  agreed  to  oe  erected  by  Charles  W. 
Tankersley;  and  the  said  Tankersley  is  hereby  fully  receipted,  and 
a  full  compliance  with  said  contract  on  his  part  is  hereby  acknowl- 
edged; and  that  the  thirty- two  thousand  dollars,  of  notes  executed 
and  delivered  to  Jerome  B.  Chaffee,  shall  be  deeiped  and  held  full 
payment  for  the  other  twenty  stamps,  power  and  machinery  for  run- 
ning twenty  stamps  of  same  included  in  said  thirty-stamp  mill,  the 
purchase  whereof  is  hereby  expressly  authorized,  satisfied,  approved 
and  confirmed." 

Thereafter  the  notes  and  deed  of  trust  were  executed.  Chaffee 
received  twenty  thousand  dollars,  Tankersley  twelve  thousand  dol- 
lars— six  thousand  dollars  of  the  latter  Tankersley  gave  to  Bowen 
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and  with  this  and  a  note  of  his  own  of  four  thousand  dollars,  the 
latter  purchased  the  five  handred  thousand  dollars  of  stock  from 
Chaffee.  The  stock  thus  passed  into  Bowen's  hands  and  was  after- 
terwards  sold  by  him.  The  complainant,  having  bought  out  Binck- 
ley,  now  claims  that  of  this  stock  three  hundred  and  seventy-five 
thoasanJ  dollars  was  theirs  when  pledged  in  the  first  iustance  to 
Chaffee;  that  no  change  in  that  respect  was  made  with  their  knowl- 
edge or  assent,  and  that  Bowen  buying  from  Ohaffee  simply  bought 
from  a  pledgee  with  notice  of  the  pledge,  and  that  the  thirty-two 
thousand  dollars  of  notes  secured  by  this  pledge  having  been  paid 
by  the  company  they  are  reinvested  with  full  title,  and  that  he  must 
respond  to  them  for  the  value  of  this  stock  of  theirs  which  he  has 
converted. 

Obviously  the  pivotal  question  now  is  as  to  their  knowledge  of 
and  assent  to  the  arrangement  above  named,  or  at  least  so  much 
thereof  as  surrendered  their  stock  in  consideration  of  what  was  re- 
ceived by  the  company  And  this  question  is  very  doubtful.  I 
have  had  little  trouble  in  tracing  the  course  of  events  up  to  this 
point,  but  upon  this  I  am  much  at  a  loss  to  determine  the  real 
truth. 

Both  Binckley  and  the  complainant  testify  that  they  knew  noth- 
ing of  any  such  arrangement,  that  they  were  informed  of  the  contract 
of  January  third  and  that  the  stock  had  then  been  put  up  as  collat- 
eral, and  never  knew  of  any  change.  Bowen  on  the  contrary  testi- 
fies that  they  were  both  informed  of  the  change  and  assented  to  it. 
Se  does  not  claim  that  they  were  told  of  the  manner  in  which  the  stock 
and  notes  were  divided  between  Chafifee,  Tankersley  and  himself. 
That  he  testifies  he  considered  a  private  matter  between  the  three  in 
which  they  had  no  interest,  but  that  they  were  fuUv  infoimed  that 
ten  stamps  of  the  Chaffee  mill  were  to  be  taken  by  the  company,  as 
a  full  performance  by  Tankersley  of  his  contract,  and  of  course  if 
this  contract  was  performed,  he  was  entitled  to  retain  the  stock. 
Where  there  is  such  a  direct  contradiction  in  the  testimony  of  the 
parties  interested,  we  must  look  at  their  conduct  and  the  surround- 
ing circumstances  to  ascertain  the  truth.  These  matters  I  think 
plainly  tend  to  sustain  Bowen*s  testimony,  and,  while  I  may  not  notice 
all,  I  will  mention  some  that  have  forcibly  impressed  me.  It  must 
be  borne  in  mind  that  the  arrangement  was  in  fact  made  as  stated, 
and  first,  the  third  resolution  passed  at  the  shareholders'  meeting, 
and  for  which  com^ainant  voted.  They  had  agreed  to  give,  and  had 
given  this  stock  to  Tankersley  upon  his  agreement  to  put  up  a  ten 
stamp  mill.  Of  course  when  he  performed  this  contract,  even  if 
the  stock  was  put  in  his  hands  simply  in  trust  as  complainant  and 
Binckley  claim,  the  stock  became  his  absolutely.  Their  title  to  the 
stock,  their  right  to  its  return,  their  interest  in  it  was  then  wholly 
gone.  And  in  this  condition  complainant  votes  for  a  resolution 
which  after  referring  to  the  ten  stamp  mill  'contract,  reads  that 
''Tankersley  is  hereby  fully  receipted,  and  a  full  compliance  with 
^d  contract  on  his  part  is  hereby  acknowledged."    How  any  person 
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of  ordinary  intelligence  could  haye  assented  to  such  a  resolution, 
and  still  supposed  that  that  contract  was  to  be  considered  as  unper- 
formed and  set  one  side,  and  the  original  owners  of  the  stock  re- 
invested with  title  thereto  is  dilBcuIt  of  comprehension.  Grant  that 
it  might  have  been,  fuller  and  more  specific,  might  have  been  stated 
that  the  original  donors  of  the  stock  surrendered  the  same,  and  all 
their  claims  thereto  to  Tankersley,  and  still  the  import  would  haye 
been  the  same  and  the  meaning  but  litttle  more  obvious.  Fall 
compliance  with  the  contract  is  in  terms  admitted. 

Full  compliance  divested  them  of  all  claims  of  the  stock,  and  yet, 
now  they  say  that  they  supposed  all  the  time  that  the  stock  was 
theirs. 

Again,  they  knew  that  Tankersley  must  have  been  to  some  ex- 
pense  by  reason  of  his  trip  to  Chicago.  Whether  they  knew  all  the 
expense  to  which  he  had  gone  is  uncertain,  but  they  nowhere  pre- 
tend to  have  reimbursed  or  offered  to  reimburse  him  those  expen- 
ses. Can  it  be  that  they  supposed  Tankersley  was  so  generous  as  to 
donate  those  expenses?  It  is  true,  that  in  January,  1877,  a  year 
after  the  Chicago  trip,  the  company  allowed  Tankersley  a  few  hun- 
dred dollars  for  money  advanced  by  him,  above  the  six  thousand 
doUars  in  notes  heretofore  referred  to,  and  it  is  possible  that  this 
allowance  was^for  these  expenses,  but  the  testimony  fails  to  show 
that  it  was. 

Again,  if  this  stock  was  still  theirs,  why  should  they,  owning  less 
than  half  the  stock  in  the  company,  advance  three-fourths  of  the 
pledge,  and  when,  as  they  soon  did,  they  parted  with  substantially 
all  the  rest  of  the  stock  owned  by  them,  why  did  not  they  insist 
that  Tankersley  who  had  put  up  nothing  in  this  pledge,  should  put 
up  one  hundred  and  twenty-five  thousand  dollars  and  thus  release 
to  them  for  disposal  a  like  amount? 

Still,  again,  a  very  natural  enquiry  which  suggests  itself,  and  it 
would  seem  must  have  occurred  to  complainant,  is,  of  what  special 
advantage  was  the  stock  as  collateral  wnen  a  deed  of  trust  on  the 
entire  property  was  held.  The  latter  took  all,  while  the  former  only 
covered  a  part.  I  do  not  mean  that  the  stock  did  not  have  some 
special  value  in  view  of  the  ease  with  which  it  could  be  disposed  of 
and  its  proceeds  applied  on  the  debt,  but  that  was  a  value  more 
easily  appreciated  by  a  shrewd  and  speculative  business  man  than 
by  one  uneducated  and  ignorant,  and  an  effort  is  made  to  picture 
the  complainant  and  Binckley  as  of  the  latter  class. 

But  further  and  very  strongly  the  subsequent  conduct  of  the  com- 
plainant and  Binckley,  indicates  to  my  mind  that  they  understood 
that  they  had  given  up  this  stock. 

Within  a  few  montns  both  left  the  San  Juan  country,  having  dis- 
posed of  substantially  all  the  other  stock  owned  by  them  in  the 
company.  And  from  that  time  on  until  about  the  commencement  of 
this  suit  in  1883,  they  acted  as  though  they  had  no  interest  in  the 
company.  They  moved  from  place  to  place,  never  apparently  con- 
cerning themselves  with  any  of  the  affairs  of  the  company,  having 
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no  correspondence  wiib  its  officers  and  acting  towards  it  as  any 
stranger  might  be  expected  to  act.  Statements  of  complainant  are 
testified  to,  some  of  which  he  denies  and  some  he  attempts  to  ex- 
plain, which  emphasize  his  belief  that  he  had  no  remaining  interest 
m  the  company.  When  this  conduct  is  placed  along  the  fact  that  in 
the  fall  of  187^  a  rich  deposit  was  discovered  and  uiat  in  1880  and 
1881  over  three  hundred  thousand  dollars  was  taken  from  the  mine, 
a  fact  not  concealed  but  notorious,  one  is  forced  to  the  belief  that 
they  supposed  they  had  no  further  interest  in  the  mine,  and  that 
want  of  interest  must  have  resulted  from  their  having  given  up  the 
stock  in  controversy,  as  defendant  Bowen  testifies,  or  from  a  belief 
that  the  pledgee  had  disposed  of  it  to  pay  his  claim.  If  the  latter 
was  the  truth,  it  seems  to  me  that  beyond  question,  enquirv  would 
have  been  made.  No  man — especially  no  poor  man — as  each  of  the 
parties  was,  will  remain  silent  when  a  possibility  of  wealth  belong- 
ing to  him  is  suggested.  In  short,  for  I  do  not  care  to  protract 
this  opinion,  I  cannot  reconcile  voting  for  this  resolution  and  the 
subsequent  indifference  of  the  parties  to  the  prospects  and  affairs  of 
the  company,  with  their  present  claim  that  they  never  knew  nor  as- 
sented to  the  giving  up  of  this  stock..  It  is  not  in  accord  with  my 
convictions  as  to  the  probable  conduct  of  ordinary  men.  And  here 
I  refer  to  what  I  said  in  the  opening  of  this  opinion,  that  there 
bein^  no  confidential  relation  between  Bowen,  and  the  complainant, 
or  Bmckley ,  it  devolves  upon  the  complainant  to  prove  that  Bowen's 
conduct  was  wrongful  and  not  upon  Bowen  to  prove  that  it  wad 
rightful.  Doubts  in  the  matter  are  to  be  resolved  against  the  com- 
plaisant. One  thing  more  I  should  mention.  I  have  spoken  of 
complainant  and  Binckley  as  though  they  occupied  the  same  position^ 
as  developed  in  the  testimony.  This  is  not  strictly  true.  Complain- 
ant was  present  at  the  directors'  and  stockholders'  meeting;  Binck- 
ley was  not.  The  former's  relations  to  the  actual  management  of 
the  aflhirs  of  the  company  seem  to  have  been  more  intimate  than 
the  lattor's.  And  still,  if  I  may  so  define  it,  it  seems  to  me  that 
Bowen  and  Tankersle^  occupied  one  relation  to  the  company  and 
these  transactions,  while  complainant  and  Binckley  occupied  another 
and  partially  antagonistic;  and  further,  that  the  relations  between 
the  two  latter  seem  to  have  been  such  that  it  is  only  fair  to  presume 
that  what  one  knew  and  assented  to,  the  other  did  also.  Hence  I 
have  npt  distinguished  between  them,  but  have  spoken  of  them  as 
agreeing  in  knowledge  and  action. 

I  do  not  know  that  I  can  add  anything  more  to  express  my  con* 
dosions,  or  the  reasons  therefor,  unless  I  were  to  go  into  the  mere 
details  of  the  testimony,  and  that  would  be  a  protracted  and  useless 
labor.  My  conclusion  therefore  is,  that  the  wrong  charged  upon 
fte  defendant  Bowen  is  not  proved.  Of  course,  in  the  view  I  have 
^n,  the  matter  of  the  amendment  to  the  answer  is  immaterial.  A 
decree  will  be  entered  dismissing  the  bill. 
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DISTRICT  COURT,  DISTRICT  OF  OREGON, 
In  be  Wan  Tin,  on  Habeas  Cobpus. 

January  20,  1S85. 

To  Regulate. — The  power  granted  to  the  city  of  Portland  *'to  re^^ulate"  washhouMi 
includes  the  ix)wer  *'  to  licence  "  as  a  means  to  that  end;  but  it  does  not  include  the  power  to 
tax  the  business. 

License  Fee. — The  power '*  to  license**  as  a  means  of  regulating  a  business,  implies  the 
power  to  charge  a  fee  tnerefor,  sufficient  to  defray  the  expense  of  issuing  the  license,  and  ts 
compensate  the  city  for  any  expense  incurred  in  maintaining  such  regulation. 

The  Same— Whj  n  Dkebied  a  Tax.— Whenever  it  is  manifest  that  the  fee  for  the  license  is 
substantially  in  excess  of  what  it  should  be,  it  wUl  be  considered  a  tax,  and  the  ordinance 
imposing  it  held  void. 

Cask  in  Judgment.— The  council  of  Portland  was  authorized  "to  regulate  "  washhooses, 
and  thereupon  ordained  that  the  proprietor  of  such  a  house  should  take  out  a  license  quarterly, 
and  pay  therefor  the  sum  of  five  dollars,  or  twenty  dollars  a  year;  and  in  default  thereof, 
should  be  liable  to  fine  and  imprisonment:  Htld,  that,  while  the  council  had  power  to  require 
the  license  as  a  means  of  regulating  the  business,  the  sum  charged  therefor  was  manifestly  so 
far  in  excess  of  what  was  necessary  or  proper  for  that  purpose,  that  it  must  be  considered  a 
taaCy  and  the  ordinance  imposing  it,  is,  therefore,  so  far  voia. 

Jurisdiction  oi  National  Courts  in  Case  or  Imprisonment  bt  a  State  Without  Due 
Process  of  Law.  — Grounds  of  it  stated,  and  reflections  thereon. 

Application  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

W.  S.  Beehe,  for  the  petitioner. 
A.  H»  lanner,  for  the  respondent. 

Deadt,  J.  The  act  incorporating  the  oitj  of  Portland^  approved 
October  24, 1882,  provides  that  the  council  has  power  and  authority 
''To  control  iind  regulate  slaughter  houses,  wash  houses  and  public 
laundries,  and  provide  for  their  exclusion  from  the  city  limits  or 
from  any  part  thereof." 

On  December  4th,  1884,  the  council  passed  an  ordinance,  No. 
4,448,  ''to  license  and  regulate  wash  houses  and  public  laundries."* 
This  ordinance  declares  every  "house,  building  or  place,  which  is 
open  to  the  public  as  a  laundry  or  wash  house,"  to  be  "a  public 
laundry  or  wash  house;  "and  requires  the  *' proprietor  or  manager" 
thereof:  (1),  to  keep  a  written  register  of  the  receipt  and  retuni  of 
clothes  washed  therein;  (2),  to  keep  the  premises  in  a  good  sanitary 
condition  and  connected  with  a  sewer  or  cesspool  for  the  purpose  of 
drainage;  and  (3),  to  pay  "  a  quarterly  license  of  five  dollars." 

Any  person  convicted  of  a  violation  of  the  ordinance  shall  be 
punished  by  u  fine  of  from  five  dollars  to  fifty  dollars  or  be  impris- 
oned from  two  to  twenty-five  days;  and  the  chief  of  police  is  re- 
quired "to  supervise  and  control  the  due  and  proper  administra- 
tion and  enforcement "  of  the  ordinance. 

On  January  16th,  the  petitioner,  Wan  Yin,  who  is  the  proprietor 
of  a  washhouse  in  Portland,  refused  to  pay  the  quarterly  license  of 
five  dollars  when  demanded  by  the  police,  and  on  January  20tih  was 
on  that  account  convicted  of  a  violation  of  the  ordinance  in  the  po- 
lice court  and  seiitt^nced  to  pay  a  fine  of  fifteen  dollars  therefor,  and 
in  default  of  payment  thereof  was  committed  to  the  city  jail  for 
seven  days. 
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The  petitioner  sned  ont  a  writ  of  habeas  corpus  to  be  delivered  from 
the  imprisonment.  The  return  of  the  chief  of  police,  S.  B.  Par- 
rish,  contains  the  facts  above  stated,  to  which  there  was  a  demurrer 
by  the  petitioner. 

On  the  argument,  counsel  for  the  petitioner  contended  that  the 
power  **to  regulate"  laundries  did  not  include  the  power  "to  li- 
cense" the  same;  and  if  this  were  otherwise,  that  the  power  ''to 
license"  does  not  include  the  power  ''  to  tax,"  but  only  the  right  to 
chaise  a  reasonable  fee  for  issuing  the  same;  and  insisted  that  a  fee 
of  five  dollars  a  quarter  for  a  license  to  keep  a  washhouae  is  mani- 
festly a  mere  pretense  for  imposing  an  onerous  tax  on  the  business. 

On  the  contrary,  counsel  for  the  respondent  contends  that  the 
power  ''to  r^ulate"  includes  the  power  '*  to  license,"  and  while  he 
admits  that  it  does  not  include  the  power  "to  tax,"  he  insists  that 
the  sum  required  of  the  petitioner  is  not  a  tax,  but  only  a  license 
fee,  and  that  the  judgment  or  action  of  the  council  in  fixing  the 
amount  of  such  fee  is  not  open  to  enquiry  or  question  in  the  courts. 

Counsel  also  contends  that  if  the  power  "to  regulate"  a  wash- 
honse,  contained  in  subdivision  twenty-three  aforesaid,  does  not  in^ 
elode  the  power  "to  license"  the  same,  then  such  power  is  given 
by  subdivision  thirty-seven  of  the  same  section,  which  authorizes 
the  council  "to  license  and  regulate  all  such  callings,  trades  and 
employments"  not  prohibited  by  law,  "as  the  public  good  may  re- 
quire;" and  that  even  the  power  "  to  tax"  the  business  of  keeping 
a  washhouse  is  contained  in  the  last  clause  of  subdivision  three  of 
said  section  which  authorizes  the  council  "to  license,  tax,  regulate 
and  restrain  all  ofifensive  trades  and  occupations." 

In  support  of  the  proposition  that  the  power  to  regulate  a  wash- 
house  does  not  include  the  power  "  to  license,"  counsel  for  the  peti- 
tioner cites  Burlington  v.  Bumgardner,  42  Iowa,  673;  Com.  v.  Stod- 
der,  2  Gush.,  662;  8t.  Paul  v.  Traegar,  25  Minn.,  248;  Corvallis  v. 
Carlisle,  10  Or.,  139;  Dunham  v.  Rochester,  5  Cow.,  464;  Barling 
▼.  West,  29  Wis.,  314;  Dill  on  M.  C,  sec.  361;  while  counsel  for  the 
respondents  cites  to  the  contrary,  Burlington  v.  Lawrence,  42  Iowa, 
681;  Chicago  P.  &  P.  Co.  v.  Chicago.  88  111.,  221;  State  v.  Clarke, 
31  Mo.,  17;  Welch  v.  Hotchkiss,  39  Conn.,  140;  Cincinnati  v.  Buck- 
ingham, 10  Ohio,  627;  Dil.  on  M.  C,  sec.  91. 

Some  of  these  authorities  are  flatly  contradictory  of  others  on  this 
point,  but  the  difference  in  the  conclusion  reached  in  the  most  of 
the  cases  is  largely  attributable  to  a  difference  in  the  circumstances. 

The  words  "  to  control "  and  *  *  to  regulate  "  ex  vi  termidi  imply  to 
restrain,  to  check,  to  rule  and  direct.  And  in  my  judgment  the  power 
to  do  either  of  these,  implies  the  right  to  license,  as  a  convenient 
and  proper  means  to  that  end. 

A  license  is  merely  a  permission  to  do  what  is  unlawful  at  com- 
mon law,  or  is  made  so  by  some  statute  or  ordinance  including  the 
one  authorizing  or  requiring  the  license.  By  this  means  the  persons, 
n  occupations  to  be  regulated,  are  located  and  identified,  and 
brought  within  the  observation  of  the  municipal  authorities,  so  that 
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whatever  regulations  are  made  conoerning  them  may  be  the  more 
easily  and  certainly  enforced;  including  the  giving  of  security  for 
their  observance  before  even  the  license  is  issued. 

The  authority  of  the  national  government,  like  that  of  a  municipal 
corporation,  is  limited  to  the  powers  expressly  granted  in  the  con- 
stitution, and  such  implied  powers  as  may  be  necessary  and  con- 
venient to  the  due  execution  of  the  former.  And  yet,  under  the 
Eower  * '  to  regulate  "  commerce,  congress  may  and  does  provide  for 
censing  the  instrumentalities  thereof,  as  vessels,  pilots,  engineers, 
Indian  traders  and  the  like:    License  Tax  Gases,  5  Wall.,  470. 

When  an  express  authority  to  license  is  given,  it  may  be  a  ques- 
tion whether  it  is  intended  for  the  purpose  of  revenue  (A  regulation. 
But  as  a  municipal  corporation  has  no  authority  to  impose  a  tax, 
otherwise  than  m  pursuance  of  an  express  grant  of  power  to  that 
effect,  or  a  clear  and  necessary  implication  from  an  express  grant,  a 
power  to  license  should  be  used  only  for  regulation,  unless  there  is 
something  in  the  language  of  the  grant,  or  the  oircumstancee  of  the 
case,  clearly  indicating  that  it  was  also  intended  to  be  used  lor  the 
purpose  of  revenue :    Cooley  on  Tax. ,  408. 

But  where,  as  in  this  case,  the  power  to  license  is  not  expressly 
given,  but  only  implied  as  a  means  of  regulating  the  subject,  it  can- 
not be  used  for  anything  else.  In  other  words,  while  the  power  to 
license  may  be  inferred  from  the  power  to  regulate,  the  power  to  tax 
cannot.  And  this  is  candidly  admitted  by  the  learned  oounsel  for 
the  respondent.  It  follows,  that  if  the  sum  required  of  the  petition- 
er by  this  ordinance  is  intended  for  revenue,  and  not  merely  regula- 
tion, the  same  is  so  fair  void.  • 

A  fee  may  be  required  for  a  license  issued  merely  as  a  means  of 
regulation,  but  the  amount  must  not  be  more  than  is  necessary  to 
cover  the  cost  of  issuing  the  license,  and  the  incidental  expenses  at- 
tending the  regulation  of  the  business.  But  the  presumption  is, 
that  the  fee  prescribed  is  reasonable  unless  the  contrary  plainly 
appears:    Cooley  on  Tax.,  408-10;  Dil.  on  M.  C,  3  ed*,  sec.  358. 

The  conclusion  already  reached  that  the  power  ''to  regulate"  in- 
cludes the  **  power  to  license,"  makes  it  unnecessary  to  consider 
whether  a  license  could  be  required  of  the  keeper  of  a  washhouse 
under  the  general  language  of  said  subdivision  thirty- seven.  As  a 
rule,  "  a  general  welfare  "  clause  of  this  kind  cannot  be  construed  as 
applicable  to  any  subject  that  is  elsewhere,  otherwise  speciaUy  pro- 
vided for:  Dil.  on  M.  0.,  3ed.,  sees.  315,  316. 

Nor  can*the  trade  or  occupation  of  washing  clothes  foe  oonsidered 
**  offensive,''  so  as  to  bring  it  within  the  operation  of  the  last  clause 
of  said  subdivision  three.  In  the  common  acceptati(m  of  the  phrase, 
washing  is  a  useful  and  inoffensive  occupation — unless  it  is  made 
offensive  by  the  fact  that  the  labor  is  here  principally  performed  by 
the  Chinese.  But  while  this  circumstance  may  excite  race  prejudice, 
it  by  no  means  makes  the  business  ** offensive"  to  the  senses.  It 
may  be  admitted  that  the  immediate  vicinity  of  a  washhouse,  is  not 
the  most  desirable  location  for  a  residence  or  some  kinds  of  busi- 
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ness;  and,  therefore,  those  who  can  afford  it,  will  generally  seek 
some  more  costly  or  secladed  location.  Bat  if  this  makes  an  occu- 
patioD  *' offensive,"  within  the  meaning  of  the  statute,  a  majority  of 
the  occnpations  and  a  large  portion  of  the  residences  of  the  city  are 
so:  The  Laundry  Ordinance  Case,  7  Saw.,  529. 

Besides,  this  clause  is  another  general  one,  leveled  at  *'  all  offen- 
fiive  trades  or  occupations,"  while  specifying  none,  and  must  accoird- 
ing  to  the  rule  be  construed  as  not  applicable  to  any  subject  already 
specially  provided  for,  as  this  is. 

It  only  remains  to  consider  whether  the  sum  of  twenty  dollars  a 
jear,  payable  quarterly,  is  a  license  fee  or  a  tax — a  reasonable  sum 
imposed  on  the  petitioner  to  meet  the  probable  expenses  of  the  regu- 
iatioD,  or  an  arbitrary  one  for  the  purpose  of  revenue. 

It  is  difficult  to  see  how  there  can  be  any  special  or  extraordi* 
OAiy  expense  dependent  upon  this  regulation,  except  that  for  issuing 
And  recording  the  license,  and  certainly  the  sum  of  one  dollar  is 
amply  sufficient  for  that.  If  the  license  and  fee  therefor  is  merely 
required  as  a  means  of  regulation,  there  is  no  use  of  going  to  the 
trouble  and  expense  of  repeating  the  operation  four '  times  a  year. 
An  annual  license  is  sufficient  for  all  purposes  of  regulation,  and 
DOtking  more  is  usually  required  for  that  purpose.  But  the  provi- 
sion requiring  the  license  to  be  taken  out  quarterly  is  strongly  sug- 
gestive of  revenue  rather  than  regulation. 

There  is  nothing  in  the  business  or  prbposed  regulations  for  which 
the  city  is  likely  to  incur  any  special  expense.  The  provisions  con- 
cerning the  register  and  drainage  are  simple  matters  and  do  not 
require  any  addition  to  its  police  force;  while  the  provision  requir- 
ing connection  to  be  made  with  a  sewer  or  cesspool  for  the  purpose 
of  drainage,  is  nothing  more  than  is  or  ought  to  be  applicable  to 
every  house  in  the  city. 

In  Ash  V.  The  People,  7  Cooley,  317,  it  was  held  that  the  council 
of  Detroit,  under  the  power  to  license  and  regulate  the  sale  of  meats, 
might  charge  a  fee  of  five  dollars  for  such  license,  for,  as  I  infer, 
the  period  of  one  year.  And  the  fee  in  this  case  should  certainly 
be  no  more  that  in  that. 

In  Duck  wall  v.  New  Albanv,  25  Ind.,  283,  it  was  held  that  the  de- 
lendant,  under  the  power  ''to  regulate"  ferries,  having  a  landing 
vithin  its  limits,  could  not  charge  a  fee  of  three  hundred  dollars  for 
a  hoense  therefor.  Now,  three  hundred  dollars  per  annum  for  a 
license  to  run  a  ferry  on  the  Ohio  river,  at  New  Albany,  in  1865,  was 
probably  a  smaller  compensation  relatively  than  twenty  dollars  a 
jear  for  keeping  a  washnouse  in  Portland. 

There  are  other  cases,  as  for  instance,  Boston  v.  Schaffer,  9  Pick., 
^15,  and  Burlington  v.  Putnam  Ins.  Co.,  31  Iowa,  102,  in  which 
comparatively  high  fees  have  been  sustained;  but  there  the  power 
to  hcense  was  backed  by  the  further  provision  that  the  municipal 
coancil  in  question,  might  impose  such  terms,  or  charge  such  sum 
for  such  license  as  to  it  might  seem  just  and  reasonable  or  expedi- 
ent And  this  is,  in  effect  if  not  in  form,  a  power  to  tax  the  licensed 
occupation. 
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Bat  here  there  is  not  even  an  express  power  to  license,  let  alone 
tax.  The  power  to  license  is  only  implied  from  the  power  to  regu- 
late and  can  only  be  used  for  that  purpose. 

All  things  considered,  it  is  apparent  that  the  sum  required  to  be 
paid  the  city  for  this  license,  is  far  beyond  any  special  expense  that 
it  may  incur  on  account  of  the  regulation  to  which  it  pertains;  and  it 
is  quite  clear  from  this  fact,  as  well  as  the  time  and  manner  of  its 
payment,  that  this  sum  is  in  effect  a  tax  and  was  so  intended.  This 
being  so,  the  ordinance  is  so  far  void,  and  the  petitioner  is  restrained 
of  his  liberty  without  due  process  of  law,  contrary  to  the  constitu- 
tion of  the  United  States. 

No  question  was  made  on  the  argument  as  to  the  jurisdiction  of 
the  court.  The  grounds  of  it  are  briefly  stated  in  a  similar  case:  In 
re  Lee  Tong,  18  Fed.  Bep. ,  255;  in  which  it  is  said:  "  The  power  of 
this  court  to  allow  the  writ  and  discharge  the  prisoner  in  case  he  is 
in  custody  in  violation  of  the  constitution,  or  of  a  law  or  treaty  of 
the  United  States,  is  given  by  sections  751-755  of  the  revised  stat- 
utes. And  if  the  prisoner  is  imprisoned  without  due  process  of  law 
he  is  deprived  of  his  liberty  in  violation  of  the  fourteenth  amend- 
ment, which  provides  that  no  'state  shall  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law,'"  citing:  Parrot^s 
case,  6  Saw.,  376;  In  re  Ah  Lee,  Id  ,  410;  see  also  The  Laundiy 
Ordinance  case,  7  Saw.,  526;  In  re  Wong  Yung  Quy,  6  Saw.,  237. 

The  case  of  Lee  Tong  is  referred  to  in  the  discussion  of  '^  Habeas 
Corpus"  at  the  meeting  of  the  American  Bar  Association  for  1884, 
as  a  * '  flagrant "  one—  whatever  that  may  mean :  Beport  A.  B.  A.,  pp. 
29-30.  But  beyond  this  ornate  epithet,  the  criticism  went  no  further 
than  to  complain  of  the  act  of  1867,  by  which  the  jurisdiction  in 
question  was  conferred  on  '*  the  lowest  class  of  federal  judges."  But 
it  is  not  denied  that  the  jurisdiction  is  conferred,  and  therefore  no 
"  federal  judge,"  however  "  low  "  he  may  be  in  the  judicial  hierarchy, 
can  decline  to  examine  it  when  a  case  is  brought  before  him. 

But  if  the  jurisdiction  to  discharge  a  person  from  imprisonment, 
who  is  deprived  of  his  liberty  without  due  process  of  law,  by  a  state, 
was  not  conferred  upon  the  district  and  circuit  judges,  this  provision 
of  the  fourteenth  amendment,  that  was  plainly  intended  as  a  bul- 
wark against  local  oppression  and  tyranny,  as  well  *'up  north"  as 
*'down  south,"  would  be  a  dead  letter.  The  supreme  court  is  too 
far  away  and  the  way  there  is  too  expensive,  to  furnish  relief  in  the 
great  majoritv  of  cases,  either  upon  a  direct  application  or  on  an 
appeal  from  the  state  court. 

!But  the  supreme  court  ought  to  have  the  power  to  review  the  judg- 
ments of  the  district  and  circuit  courts  in  these  cases;  and  the  state, 
the  legality  of  whose  act  is  involved  in  the  proceeding,  ought  to  have 
the  right  to  be  heard  as  a  party  thereto.  And  it  might  be  well,  where 
the  petitioner  is  imprisoned  on  final  process  from  a  state  court,  that 
the  writ  might  be  allowed  by  either  the  district  or  circuit  judge,  re- 
turnable only  into  the  circuit  court,  where  the  cause  should  not  be 
heard  until  two  of  the  judges  of  that  court  were  present;  and  that  in 
the  meantime  the  prisoner  might  be  admitted  to  bail. 
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SUPREME  COURT  OF  COLORADO. 

MUBPHT  V.    HOBBS. 

FiUd  December  19,  18S4. 

Ck)NTiKUAKCE  OF  Trial— Absbnce  OK  W1TNE88BS—D  EL  AY. —Continuance  of  a  trial  on  the 
ground  of  absence  of  material  witnesses  will  be  dented  when  no  effort  was  made  to  obtain 
their  testimony  until  nine  months  after  the  commencement  of  the  action. 

C0NVEB8ION--RETDBN  OF  Pbopebty  bbeore  suit — Mitigation  op  Damages.— Where  the  re 
has  been  a  conversi<m  of  property  and  prior  to  suit  it  has  been  returned  to  and  accepted  by 
the  owner,  or  if  he  has  recovered  the  same,  such  recovery  or  return  does  not  bar  an  action 
for  the  convention,  but  may  be  shown  in  mitiaration  of  damages. 

The  Same — ^Measobbof  Damages. — One  who  wrong^fuUy  compels  the  owner  ot  a  horse 
ind  wagon  to  drive  them  to  a  certain  place  and  leave  them  there,  Is  ^ilty  of  conversion ;  and 
in  an  a^ion  to  recover  therefor,  the  measure  of  damages  is  the  value  of  the  horse  and  wagon 
at  the  time  of  conversion  less  the  value  of  the  same  at  the  time  of  their  recovery. 

AppeaXi  from  the  diBtrict  oourt  of  Weld  ooanty.  Tbe'opinion  states 
the  iaetB. 

W.  B.  Mills,  for  the  appellant. 

HayneSy  McGleery  dt  Haynes,  for  the  appellee. 

Helm,  J.  There  was  no  error  in  denying  the  motion  for  a  oontin<*' 
nance.  No  valid  exoose  was  given  for  deferring,  for  a  period  of  nine 
months  after  suit  commenoed,  all  effort  to  obtain  the  testimony  of 
the  absent  witnesses.  Neither  does  the  a£Bdavit  show  sufficient  rear 
son  for  the  failure  of  appellant  to  attend  the  trial. 

Where  there  has  been  a  conversion  of  property,  and  prior  to  suit, 
it  has  been  returned  to  and  accepted  by  the  plaintiff,  or,  if  he  has 
recovered  the  same,  suoh  return  or  recovery  does  not  bar  an  action 
for  the  conversion;  this  fact  may,  however,  be  shown  in  mitigation 
of  damages:  Moak's  Underhill  on  Torts,  97,  and  cases  cited;  Mur- 
layv.  Burling,  10  Johnson,  170;  People  v.  Bank  of  N.  A. ,  76  N.  y.,647. 

When  appellant  compelled  appellee  to  hitch  his  mules  to  the 
wagon  and  arive  to  Probst's,  he  not  only  exercised  duress  over  ap- 
pellee's person,  but  also  dominion  over  his  property;  and  this  do- 
minion was  further  asserted  by  appellant's  order,  which  was  obeyed, 
that  the  teams  and  wagon  should  be  left  at  Probst's.  These  acts 
were  inoonsistent  with  appellee's  control  of  the  property,  and  prac- 
tically a  denial  of  his  right  so  to  do.  Coupled  with  the  fact  that  ap» 
pellant  made  no  effort  or  offer  to  return  the  wagon  to  appellee,  they 
fairly  create  the  presumption  that  the  former's  control  was  exercised 
for  bis  own  benefit. 

"  Any  distinct  act  of  dominion  wrongfully  exerted  over  one's  prop- 
ertv  in  denial  of  his  right,  or  inoonsistent  with  it,  is  a  conversion;" 
and  this  is  true  whether  such  wrongful  dominion  be  exercised  for 
the  tresspasser's  own  or  for  another's  use :  Cooley  on  Torts,  448, 
and  cases  in  note  5;. Addison  on  Torts,  467. 

The  fact,  if  it  be  a  fact,  that  appellant  after  carrying  appellee  be- 
fore the  justiee,  and  causing  him  to  be  incarcerated  in  the  county 
jail,  returned  and  took  the  mules,  but  left  the  wagon,  does  not  avoid 
liability  for  the  original  eon  version. 

Ho. 
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In  view  of  all  the  evidence  before  us,  \ve  think  appellant  answer- 
able in  this  action  for  the  value  of  the  wagon^when  converted, less  its 
value  when  recovered  by  appellee. 

In  our  judgment,  therefore,  the  amendment  of  the  complaint 
allowed  at  the  trial,  did  not  set  up  a  new  cause  of  action. 

It  is  admitted  bj  the  pleadings  that  at  the  time  of  the  conversion 
appellant  had  a  valid  lien  upon  a  portion  of  the  property  for  two 
hundred  and  seventy-six  dollars  and  interest.  That  the  same  ex- 
isted by  virtue  of  a  chattel  mortgage  given  to  secure  a  promissory 
note  for  that  amount. 

The  jury  evidently  did  not  deduct  this  sum  from  the  value  of  the 
property  as  found  by  them,  and  upon  this  appellant  predicates  a 
claim  of  error. 

Appellant  avers  and  attempts  to  prove  an  agreement  by  which 
this  debt  was  to  have  been  paid  in  work  for  appellant.  But  it  is 
sufficient  to  say  that  without  such  agreement,  the  jury  would  not 
have  been  warranted  in  allowing  the  claim. 

The  note  and  mortgage  were  not  offered  in  evidence;  neither  of 
ihem  appears  in  the  amended  pleadings;  at  the  time  of  the  conver- 
sion when  ownership  of  the  lien  is  admitted,  the  note  was  not  yet 
due;  for  aught  that  appears,  before  the  maturity  thereof  it  may  have 
been  negotiated,  and  of  course,  with  it  the  mortgage  lien  would 
have  passed  to  the  assignee;  if  appellant  still  owned  the  note,  and 
desired  credit  for  the  amount,  he  should  have  given  proof  of  such 
ownership  at  the  trial. 

The  mortgage  as  already  suggested  was  not  before  the  jury;  and 
therefore,  the  clause  claimed  to  have  been  embodied  therein,  which 
authorized  taking  possession  of  the  property  whenever  appellant 
felt  insecure,  could  in  no  event  have  influenced  their  verdict.  But 
upon  this  subject,  it  is  to  be  observed  that  appellee  asserts  and  en- 
deavors to  establish  the  consent  of  appellant  to  his  removal  of  the 
property  at  the  time  it  was  seized  by  the  latter. 

It  is  difficult  to  determine  what  was  meant  by  the  instruction  con- 
sidered under  the  eighteenth  assignment  of  error.  But  we  are  unable 
to  conclude  that  it  could  in  any  way  have  prejudiced  appellant's 
rights. 

We  discover  no  error  or  irregularity  for  which  the  judgment  should 
be  reversed. 

It  will,  therefore,  be  affirmed. 


Lebanon  Mining  Gompant  of  New  Yobk  v.  Bogebs. 

Filed  December  19,  liHij^ 

Mining  Claim— Lode  Dbpabting  from  Vebtical  Lines— Right  to  Follow. — The  pat- 
entee of  a  mining  claim  cannot  follow  his  lode  into  an  adjoining  patented  claim,  where  in  its 
coward  course  or  strike,  it  departs  from  the  vertical  side  lines  into  such  latter  claim.  If  he 
does  so  he  is  a  mere  intruder  without  color  of  right  or  title;  and  in  an  action  of  ejectment  by 
the  owner  of  such  latter  claim,  under  a  tax  deed  from  the  original  patentee,  he  cannot  dis- 
pute the  validity  of  such  tax  title. 
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The  Same— Adverse  Possession  of  Minino  Claim.— One  claiming  title  to  a  patented 
Dimng  claim  by  advene  possession,  under  section  2,186,  et  aeq.  of  the  general  statutes,  must 
prove  not  only  n*8  claim  and  color  of  title,  but  also  the  bona  fides  thereof. 

Appeal  from  the  district  court  of  Clear  Creek  county.  The  opin- 
ion states  the  facts. 

John  A.  Coulter  and  R,  8.  Morrison,  for  the  appellant. 
E.  0,  Wolcott,  for  the  appellee. 

Helm,  J.  Appellant  was  the  undisputed  owner  of  the  Ben 
Harding,  a  patented  mining  claim;  appellee  asserted  ownership 
through  a  tax  title,  of  the  Caledonia,  another  patented  claim 
contiguous  to  the  former.  The  vein  of  the  Ben  Harding  departed 
in  its  strike  from  the  side  line  thereof  into  the  Caledonia  territory, 
nitimatelj,  however,  returning  within  the  Ben  Harding  boundary 
lines.  Appellant  was,  at  the  time  of  the  tax  sale,  and  for  a  period 
prior  thereto,  had  been  peaceably  occupying  and  working  that  por- 
tion of  the  lode  within  the  Caledonia  surface  ground.  Upon  re- 
ceiving his  tax  deed,  appellee  brought  ejectment  for  this  part  of 
said  vein  and  recovered  a  judgment,  to  reverse  which  the  appeal 
noMT  before  us  is  taken. 

At  the  trial  appellee  being  plaintiff,  offered  the  patent  to  the  Cal- 
edonia claim  and  lode;  also  his  tax  deed,  which  were  received  in 
evidence  over  defendant's  objections.  But  the  Ben  Harding  pat- 
ent tendered  by  defendant  was  rejected,  as  was  its  deed  from  the 
patentee,  and  all  evidence  proposed  with  a  view  of  impeaching 
the  tax  title.  We  are  bound  to  presume  for  the  purposes  of  this 
appeal,  that  defendant  would,  if  permitted,  have  shown  that  the  tax 
deed  of  plaintiff  was  void. 

Two  important  questions  are  presented  for  determination.  The 
first  rests  upon  alleged  error  in  denying  defendant  the  privilege  of 
attacking  plaintiff's  tax  title. 

No  briefs  are  filed  on  the  part  of  appellee,  but  we  are  safe  in  con- 
cluding that  the  court's  ruling  was  not  based  upon  the  form  or  na- 
ture of  the  action. 

It  wUl  be  borne  in  mind,  that  in  this  case  we  are  dealing  entirely 
with  patented  property;  this  is  not  a  contest  over  the  mere  posses- 
sory license  or  interest  acquired  through  compliance  with  mining 
location  stiitutes,  or  actual  occupancy  and  development. 

A  tax  title  differs  in  some  respects  from  that  obtained  through 
patent  by  ordinary  conveyance.  The  deed,  when  offered  as  evi- 
dence, is  not  governed  by  the  same  rules.  At  common  law  the  reg- 
alarity  of  the  ministerial  acts  preceding  the  tax  deed  and  upon 
which  it  rests,  are  not  presumed;  in  the  absence  of  statute  a  tax 
deed  is  not  admissible  in  evidence  except  it  be  accompanied  by 
proof  "  that  all  the  requirements  of  the  law  have  been  complied 
with  Iiy  the  agents  of  the  government:"  Blackwell  on  Tax  Titles,  4th 
^\.,  80.  But  by  statute  in  this  state  the  tax  deed  is  made  prima 
facie  evidence  of  the  regularity  of  these  prerequisites;  also  that  the 
property  described  therein  was  subject  to  taxation.     The  burden 
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of  proof  concerning  these  things  is  simply  shifted  to  the  attacking 
party:  General  Statutes,  sec.  2,932. 

Appellee's  tax  deed  was  therefore  not  conclasive;  if  void,  npon 
the  grounds  alleged,  it  was  clearly  subject  to  impeachment  in  the 
action  of  ejectment.  But  such  deed  must  be  assailed  by  some  one 
who  is  not  a  mere  intruder  or  trespasser  without  right  or  title,  or 
claim  or  color  of  title. 

It  therefore  becomes  material  to  determine  the  attitude  of  appel- 
lant towards  the  property  in  controversy.  That  appellant  had  no 
actual  title  to  the  part  of  the  vein  npon  the  Caledonia  ground  may  be 
affirmed  without  argument.  Its  possession  as  against  the  real 
owner  of  the  lode  amounts  to  nothing  unless  accompanied  by  claim 
or  color  of  title;  without  such  'accompaniment  or  aid,  appellant  was 
a  mere  intruder.  Did  it  reinforce  its  possession  with  a  legal  *'  claim 
or  color  of  title  ?  " 

In  Wright  v.  Mattison,  18  How.,  XJ.  S.  66,  it  is  said  that:  ''The 
courts  have  concurred,  it  is  believed,  without  an  exception,  in  defin- 
ing color  of  title  to  be  that  which  has  the  appearance  of  title,  bat 
which  in  reality  is  no  title.  They  have  equally  concurred  in  attach- 
ing no  exclusion  or  peculiar  character  or  importance  to  the  ground 
of  invalidity  of  an  apparent  or  colorable  title;  the  inquiry  with  them 
has  been,  whether  there  was  an  apparent  or  colorable  title  under 
which  an  entry  or  a  claim  has  been  made  in  good  faith." 

In  many  cases  a  tvrUing  is  assumed  or  hela  to  be  necessary  as  a 
foundation  for  color  of  title:  Brooks  v.  Bryan,  35  111.,  394;  Beverly 
V.  Burke,  9  Qa.,  443;  Cook  v.  Norton,  43  111.,  391;  Abbott'^  Law 
Dictionary— * 'Color  of  Title." 

But  it  is  thought  now  to  be  the  ^'better  doctrine"  that  both 
color  and  ''claim  of  title"  may  exist  without  any  instrument,  pro- 
vided that  such  claim  or  color  be  in  good  faith :  McGail  y .  Neely, 
8  Watts,  69.  Yet  it  is  said  that  if  there  be  no  writing  purporting 
to  convey,  "there  must  be  some  visible  acts,  signs  or  indications, 
which  are  apparent  to  all,  showing  the  extent  of  the  boundaries  of 
the  land  claimed,  to  amount  to  color  of  title:"  Cooper  v.  Ord.,  60 
Mo.,  431.  For  a  more  complete  citation  of  authorities  upon  the 
foregoing  subject  see  14  Am.  Decs.,  note  on  page  580,  et  seq. 

Whether  or  not  a  deed  is  necessary  is,  however,  a  matter  about 
which  we  need  spend  no  time  in  argument,  for  in  this  case  as  to 
claim  or  color  of  title,  reliance  is  had  entirely  upon  instruments  of 
writing. 

Counsel  assert  that  "any  equity  based  on  a  paper  for  a  founda- 
tion, makes  claim  and  color  of  title."  This  test  is  not  strictly  in 
accordance  with  the  definition  above  adopted,  but  let  us  apply  it  to 
the  cabC  here  made  by  appellant.  The  paper  upon  which  counsel 
mainlv  relv  is  the  Ben  Harding  patent.  But  it  may  truthfully  be 
said  that  this  instrument  does  not  purport  to  convey  the  part  of  the 
lode  within  the  Caledonia  territory,  for  the  surface  ground  <if  the 
Ben  Harding  is  therein  described  by  metes  and  bounds,  and  the 
boundaries  of  this  surface  ground  indicate  the  limit  of  the  grant  as 
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to  the  lode  except  it  depart  from  the  side  line  on  its  dip.  The  ''  paper 
for  a  foundation '"  must  refer  or  be  supposed  to  refer  to  the  disputed 
territory.  It  would  be  absurd  to  saj  that  a  deed  specifically  and 
plainly  describing  the  nprthwest  quarter  of  a  given  section,  and  so 
understood  by  the  grantee,  could  constitute  the  foundation  of  a 
claim  or  color  of  title  to  the  southeast  quarter  thereof. 

But  further  discussion  of  the  foregoing  question  is  rendered  un- 
secessary  by  a  decision  of  this  court.  In  Woefiey  v.  Lebanon 
Mining  Company,  4  Colo.,  112,  this  identical  patent  was  under 
consideration.  Appellant  here  was  appellee  in  that  case.  Thatcher, 
C.  J.,  after  arguing  at  length  this  feature  of  the  side  line  question, 
declares  that  the  patentee  cannot  "follow  it  (the  lode)  when  in  its 
outward  course  or  strike,  it  departs  from  the  vertical  side  lines  "  and 
he  concludes  as  follows:  *'If,  then,  as  the  evidence  tends  to  show, 
ttie  ledge  on  the  Ben  Harding  lode  was  deflected  on  its  onward 
course  or  strike  from  the  patented  side  lines,  the  patentee  is  not  en* 
titled  to  its  possession  beyond  his  lateral  boundaries,  as  against  one 
who  has  subseqently  located  and  patented  it."  By  the  foregoing 
decision  appellant  was  informed  upwards  of  a  year  prior  to  the  com- 
mencement of  this  suit  of  the  fact  that  the  Ben  Harding  patent  gave 
no  right  whatever  to  occupy  or  mine  the  Ben  Harding  vein  after  its 
linear  deflection  into  the  territor  of  another  patented  claim,  as  against 
he  patentee  of  the  latter.  In  view  of  this  adjudication,  how  can 
it  t>e  truthfully  asserted  that  the  Ben  Harding  patent  could  have 
been  considered  by  appellant  or  its  agents  as  a  proper  foundation 
upon  which  to  predicate  a  claim  or  color  of  title  to  the  premises  in 
dispute  as  against  the  patentee  thereof,  as  well  might  it  be  said 
that  when  the  court  of  last  resort  has  solemnly  declared  that  a  deed 
conveys  no  title  or  right  whatever  to  lot  B,  yet  the  grantee  therein 
ntfmed  may  afterwards  use  the  same  as  a  basis  for  his  claim  or  color 
of  title  to  said  lot. 

Counsel  quote  with  approval  the  following  from  Wright  v.  Matti- 
son,  supray  as  being  color  of  title;  '*that  which  in  appearance  is 
tide,  but  which  in  reality  is  no  title."  But  the  paper  which  they 
rely  upon  in  the  case  at  bar  as  giving  appearance  of  title  had  pre- 
viously  been  adjudged  to  be  no  title,  in  an  action*  to  which  their  cli- 
ent was  a  party.  If  by  any  stretch  of  the  imagination  it  might  have 
been  claimed  that  this  paper  had  l^at  appearance  prior  to  the  adju- 
dication mentioned,  surely  it  was  divested  thereby  of  the  same,  so 
iftr  at  least,  as  appellant  is  concerned. 

Appellant*s  position  is  not  aided  by  the  fact  that  it  holds  by  deed 
from  the  original  Ben  Harding  patentee.     Its  title  was  the  same  at 
the  trial  of  the  Woefley  suit,  and  by  the  reversal  of  that  judgment 
it  was  apprised  that  the  deed  was  no  more  efficacious  in  regard  to 
the  deflected  vein  than  the  patent. 

By  that  decision,  then,  appellant  was  informed  that  it  was  not 
entitled  by  virtue  of  either  patent  or  deed  to  possession  of  the 
premises  in  dispute,  as  against  the  Caledonia  patentee.  And  we 
think  this  is  equally  true  as  to  the  owner  of  the  tax  title;  the  statu- 
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tory  period  for  redenaption  had  expired,  and  the  tax  title  had  drawn 
to  itself  and  absorbed  the  whole  estate,  including  the  fee  of  the 
patentee.  The  tax  deed  would,  of  course,  remain  for  the  statutory 
period  of  five  years  from  the  date  of  sale,  subject  to  impeachmeat 
for  irregularity  in  the  proceedings  upon  which  it  rests,  by  the  pat- 
entee or  parties  claiming  ownership  or  interest  under  or  through 
the  patent. 

So  far  as  appellant  is  concerned,  however,  it  is  in  no  difierent  or 
better  position  in  this  respect,  than  it  would  be  if  the  patentee  and 
not  the  owner  of  the  tax  title  were  a  party. 

Appellant's  interest  in  the  segment  of  the  lode  in  controversy  is 
not  based  upon  claim  or  color  of  title;  the  rights  thereto  rest^  upon 
naked  possession.  As  to  both  the  patent  and  tax  titles,  it  is  a  mere 
intruder.  The  fact  that  the  patentees  offered  no  objection  to  ap- 
pellant's trespass,  created  no  equity  whereby  appellee  was  estopped 
or  prejudiced  in  asserting  the  ^ame.  Under  the  circumstances 
shown  by  the  record  before  us,  appellant  was  not  in  a  position  to 
attack  the  tax  title.  There  was,  therefore,  no  error  in  rejecting  the 
evidence  offered  for  the  purpose  of  so  doing. 

We  now  come  to  the  second  question  presented  in  this  case,  viz: 
appellant's  affirmative  defense,  the  statute  of  limitations.  Under 
the  act  referred  to,  see  General  Statutes,  sec.  2,186  et  seq,,  the  pos- 
session must  have  been  for  five  years  with  ''claim  and  color  of  title 
in  good  faith." 

It  is  extremely  doubtful,  particularly  in  view  of  section  2,189 
being  section  4  thereof,  if  this  act  was  intended  to  apply  in  cases 
where  the  disputed  territory  is  patented  ground;  but  we  are  not 
obliged  to  pass  upon  that  question.  The  possession  is  averred  in 
the  answer  to  have  continued  for  about  five  and  a  half  years  prior 
to  this  suit.  In  view  of  what  has  already  been  said,  it  appears  thki 
such  possession  would  not  have  been  for  five  years  under  claim  of 
title  in  good  faith ,  for  the  Woefley  case  was  decided  some  time  pre- 
vious to  the  expiration  of  that  period.  Moreover,  the  matter  of 
good  faith  is  expressly  made  material  by  the  statute.  It  was  ap- 
pellant's duty  to  prove  not  only  its  claim  and  color  of  title,  but  also 
the  bona  fides  thereof;  this  it  made  no  effort  or  offer  to  show.  We 
do  not  think  the  court  erred  upon  this  branch  of  the  case. 

Two  other  assignments  of  error  are  mentioned  by  counsel  in  their 
brief;  but  they  are  hardly  of  sufficient  importance  to  warrant 
lengthy  consideration  in  this  opinion.  We  are  satisfied  that  coun- 
sel's positions  regarding  them  are  not  well  taken,  and  that  there  was 
no  substantial  error  in  the  trial. 

The  judgment  is  affirmed. 
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McGlNMIS  ET  AL  t;.  EOBEBT. 
FU€d  December  19, 1884. 

Mixing  Claim— Subsequezvt  Location— Dbfects  in  Prior  Location. — A.  subsequent 
locator  of  a  mining  claim  cannot  object  that  all  the  steps  necessary  to  a  valid  prior  location 
v'ere  not  performed  at  the  time  of  its  location,  provided  they  are  afterwards  x>erformed  be- 
fore his  nfchts  attached.  This  rule  is  applied  when  objections  are  made  that  claims  were  not 
sufficiently  marked  upon  the  ground  at  the  time  of  the  location,  and  in  cases  of  failures  to 
file  location  certificates  within  three  months  after  the  discovery  of  the  claims. 

The  Same— Affidavit  of  Pkrformancs  of  Wobk— Time  fob  Filing.— An  affidavit  of  the 
performance  of  work  on  a  lode  claim,  provided  for  by  section  26  of  the  p^eneral  statutes,  may 
oe  filed  ss  soon  as  the  work  is  done.  The  claimant  need  not  wait  until  after  the  expiration 
of  the  assessment  year  before  filing  the  same.  Such  affidavit  is  not  void  because  it  embraces 
work  done  on  more  than  one  claim. 

Failure  to  do  Necessary  Work— Resumption  of  Work  before  Relocation. —If  work  is 
rammed  on  a  mining  claim,  after  it  has  become  open  to  relocation,  but  before  relocation  is 
actually  made,  the  rights  of  the  original  locators  stand  as  Uiey  would  if  there  had  been  no 
failure. 

Act  of  Congress  Extending  Time  for  Doing  Annual  Labor  Construed. —The  act  of 
oonsiess  of  January  22,  1880,  fixing  the  first  day  of  January  as  the  commencement  of  the  an- 
mua  period  for  the  performaoce  of  work  on  all  unpatented  mining  claims  then  existing,  t<K>k 
effect  from  the  date  of  its  passage,  and  extended  the  period  for  doing  such  work,  if  the  same 
would  otherwise  have  elapsed  daring  the  year  1880,  until  the  end  of  such  year. 

An  Instruction  partly  correct  and  partly  incorrect  is  properly  refused. 

Deed  to  Mining  Claim — Acknowledgment  before  Justice  of  Peace.— A  deed  to  & 
mining  cbum,  acknowledged  before  a  justice  of  the  peaoe  in  a  county  other  than  that  in  which 
the  dsim  is  situated,  is  not  admissible  in  evidence,  in  the  absence  of  other  proof  of  its  due 
execntioa,  unless  a  certificate  to  the  official  character  of  the  officer  taking  the  acknowledg- 
ment, or  to  the  genuineness  of  his  signature,  [a  attached. 

Identification  of  Party  to  Deed  when  Names  are  Different. — ^Title  by  a  conveyance 
from  llary  J .  Forbes  is  not  shown  by  a  deed  from  Jennie  Forbes,  in  the  absence  of  evidence 
that  these  names  described  the  Aame  person . 

Mining  Claim— Contest— A.bandonment— Evidence  in  Rebuttal. — In  a  contest  con- 
cerning the  right  to  a  mining  claim,  when  the  originallocator  has  established  a  jorinta  facte  case^ 
the  other  cannot  rebut  the  same  by  evidence  that  at  a  prior  date  a  third  person  had  relocated 
th^  claim  as  abandoned  property. 

Declaration  of  Venix)R  not  admissible  after  Transfer  of  Interest.— Declarations  of 
the  original  locator  of  a  mining  claim,  made  after  he  has  parted  with  his  interest,  are  notad- 
mUdble  to  impeach  the  validity  of  bin  location. 

Mining  Claim — Change  in  Boundaries— Certificates  of  Location.— Where  the  boun- 
daries of  a  mining  claim,  as  originally  located,  are  changed  after  the  recording  of  the  original 
I<XAtion  certificate,  so  as  to  leave  the  discovery  shaft  outside,  the  validity  of  the  location  can- 
cot  be  BOMtained  by  reason  of  an  additional  location  certificate,  which  neither  purports  to  be, 
D<jr  I'  sufficient  to  support,  a  relocation  involving  such  a  change  of  boundari*9M. 

The  Same—Contest — Verdict,  what  must  state.— In  a  proceeding  to  try  the  right  of 
POMcssion  to  a  mining  claim,  under  the  act  of  congress  of  May  10,  1872,  as  amended  by  the 
&ct  of  March  3,  1881,  a  verdict  for  the  defendant,  in  possession,  should  state  whether  the 
same  was  returned  because  the  defendant  had  establisheKi  bin  title  to  the  lode,  or  because  the 
pUuntiffs  had  failed  to  establish  their  title. 

Appsiuj  from  the  district  court  of  San  Jaan  county.  Tlie  opinion 
states  the  facts. 

J.  W.  Milhy  for  the  appellants. 

John  G.  Taylor  and  Sam.  P.  Rose,  for  the  appellees 

Beck,  C.  J.  The  appellants,  McGinnis  and  Shields,  brought  this 
action  in  support  of  an  adverse  claim  filed  by  them  against  the  issu- 
ance of  a  patent  to  the  Winnebago  lode  upon  the  application  of  the 
defendant  Egbert.  The  complaint  alleges  the  right  of  the  plaintiffs 
to  occupy  and  possess  said  mining  claim,  or  the  greater  part  of  it,  by 
nrtae  of  a  location  of  the  same  on  the  nineteenth  day  of  July,  1880, 
under  the  name  of  the  Little  Chief.     It  alleges  that  said  defendant 
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wrongfully  ousted  the  plaintiffs  on  the  twenty-fourth  day  of  Eebra* 
ary,  1882. 

It  is  contended  that  the  plaintiffs  established  on  the  trial  the  per- 
formance, on  their  part,  of  the  various  steps  necessary  to  constitute 
a  valid  relocation  of  the  property.  They  filed  an  original  location 
certificate  on  the  sixth  of  September,  1880,  and  an  amended  loca- 
tion certificate  on  the  eighteenth  day  of  November  following.  They 
also  proved  the  performance  of  annual  labor  for  the  year  1881. 

The  defendant  was  permitted  to  introduce  in  evidence,  over  the 
objections  of  the  plaintiffs,  an  original  and  an  additional  location 
certificate  of  the  Winnebago  lode;  also  deeds  of  conveyance  from 
the  original  locator  and  his  grantees,  vesting  all  rights  and  title 
acquired  under  the  location  of  the  Winnebago  lode  in  defendant; 
also,  proof  of  the  performance  of  annual  labor  upon  said  claim  for 
each  year  from  1876  to  1881  inclusive. 

We  will  not  undertake  to  discuss  all  the  questions  raised  by  the 
twenty-nine  assignments  of  error  in  this  case,  but  will  consider  such 
as  we  deem  material  to  an  impartial  adjudication  of  the  respective 
rights  of  the  parties.  Upon  the  production  of  the  original  location 
certificate  of  the  Winnebago  lode,  the  following  objections  were  in- 
terposed on  part  of  the  plaintiffs : 

1st.  ''The  defendant  has  shown  no  location  of  the  said  lode  by 
erecting  a  discovery  stake  and  posting  a  notice,  as  required  by  law, 
previous  to  the  filing  of  a  discovery  shaft."    • 

2nd.  **  The  certificate  is  void  for  uncertaintv,  in  that  it  does  not 
describe  the  claim  by  reference  to  some  natural  object  or  permanent 
monument." 

It  is  also  urged,  as  a  further  objection,  that  it  was  not  proved  that 
thd  boundaries  of  the  claim  were  staked,  as  required  by  taw. 

Being  a  purchaser  of  the  claim ,  the  defendant  may  have  been  un- 
able to  prove  all  the  acts  which  were,  in  fact,  performed  by  the 
original  locator  at  the  time  of  the  location  of  the  Winnebs^o  lode. 

The  original  location  certificate  was  executed  by  G.  H.  Merril,  as 
locator.  It  states  that  the  location  was  made  on  the  twenty-ninth  of 
July,  1874,  the  certificate  being  filed  for  record  on  the  tweniy-sixth 
day  of  September  of  that  year. 

None  of  the  defendant's  witnesses  were  present  at  the  location  of 
the  claim,  or  saw  it  about  that  time.  The  witness  Gurry  testified 
that  he  visited  the  claim  in  September,  1875,  and  that  there  was  then 
a  shaft  upon  it  about  twelve  feet  deep,  which  was  the  only  shaft  upon 
the  claim. 

Andrew  Forbes  testified  that  he  visited  it  in  June  or  July,  1876, 
in  company  with  Captain  Graham,  from  whom  he  had  provionsly 
purchased  the  claim,  and  that  they  measured  it  off,  at  that  time,  and 
set  permanent  stakes  at  the  corners,  and  at  the  centers  of  the  side 
lode.  He  describes  the  discovery  shaft,  as  it  then  existed, 'to  be  a 
cut  or  adit,  about  twelve  or  fourteen  feet  deep,  sunk  in  solid  mineral. 
He  says  this  shaft  or  adit  was  located  about  the  center  of  the  claim, 
and  that  the  vein  could  be  traced  right  along.     He  further  says  that 
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he  hired  men,  a  few  dajB  afterward,  and  had  one  hundred  dollars 
worth  of  labor  done  in  sinking  this  shaft  to  a  greater  depth. 

The  only  defect  alleged  to  exist  in  the  location  certificate,  is,  that 
it  fails  to  describe  the  claim  with  reference  to  some  natural  object 
on  permanent  monument. 

There  was  an  attempt  to  conform  to  the  requirements  of  the  stat- 
ute in  this  particular,  but  the  description  is  too  uncertain  to  be  of 
any  practical  value.  To  remedy  this  defect,  an  additional  certificate 
was  filed  by  Jennie  B.  Forbes,  a  grantee  of  the  lode,  on  the  sixth 
day  of  October,  1880.  If  this  certificate  was  proper  evidence  in  the 
case  it  cured  the  defect  i#  the  original. 

The  only  objection  interposed  to  the  admission  of  the  additional 
eeriificato,  was,  that  it  did  not  state  the  number  of  linear  feet 
claimed  on  each  side  of  the  center  of  the  discovery  shaft. 

It  is  not  claimed  by  the  defendant  that  any  relocation  of  the 
Winnebago  lode  was  made  at  the  time  of  making  and  recording  the 
additional  certificate.  The  certificate  does  not  state  that  a  reloca- 
tion was  made.  Its  purpose  was  merely  to  cure  the  defect  men- 
tioned in  the  originaJ,  as  clearly  appears  from  its  contents.  The 
commencement  is  as  follows : 

"For  the  purpose  of  amending,  correcting  and  clearly  defining 
the  location  and  boundaries  of  the  Winnebago  lode,  ^  ^  ^  I  offer 
the  following  corrected  survey. "  The  original  certificate  stated  the 
number  of  feet  claimed  on  each  side  of  the  center  of  this  discovery 
shaft,  and  no  change  of  boundaries  purports  to  have  been  made  by 
the  corrected  survey.  It  appears  to  be  merely  descriptive  of  the 
boundaries  as  originalljf  established,  stating  where  the  corners  and 
stakes  are  located,  and  describing  the  claim  with  reference  to  nat- 
nral  objects  and  permanent  monument. 

The  statute  authorizes  a  change  of  boundaries,  in  certain  cases, 
uid  a  relocation  of  the  claim  by  the  owners.  It  also  makes  provi- 
sion for  supplying  omissions  or  amending  defects  in  the  original 
kicatiou  certificate,  and  where  such  amendment  is  made  before 
adverse  rights  attach,  the  amendment  relates  back  to  the  original 
location. 

The  same  defect  which  is  alleged  against  the  original  location 
eertificate  of  the  Winnebago  lode,  also  existed  in  the  original  certi- 
ficate of  the  Little  Chief.  This  was  conceded  by  the  filing  of  an 
amended  certificate  by  the  plaintiffs. 

The  latter  instrument,  however,  was  not  filed  for  record  until  the 
lapse  of  several  weeks  after  the  defect  in  the  location  certificate  of 
the  Winnebago  claim  had  been  corrected.  If,  then,  it  be  said  that 
at  the  time  of  plaintiffs'  entry  upon  the  claim,  no  valid  location  of  it 
existed,  on  account  of  said  defect  in  the  location  certificate,  it  may 
be  answered  that  no  valid  relocation  of  the  claim  existed  when  the 
defendants  amendments  was  recorded. 

We  are  of  opinion  that  the  defendant  was  in  a  position,  under  the 
foregoing  facts  and  circumstances,  to  invoke  the  rule  of  decision, 
that  a  subsequent  locator  cannot  object  that  all  the  steps  necessary 
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vroD&fally  ousted  the  plaintiffs  on  *'  -rere  not  perEormed  at  the 
ary,  1882.  -'.^(ifterwards performed  before 

it  is  contended  that  the  pls^ 
formsDce,  on  their  part,  of  *'  .^tions  were  raised   that  claims 

a  valid  relocation  of  the  y  --.J  the  groand  at   the  time  of  the 

certificate  on  the  sixth  ..■i^-'^-  OrientM,  C,   6  Sawyer,  313; 

tion  certificate  on  the  f      :  ■ .,  '/'f  Sawyer,  114. 
also  proved  the  perfo'  I'y^' coses  of  failures  to  file  location  certifi- 

The  defendant  wr  '-,  .v^^^r  discovery  of  claims,  as  required  by 
obiectiona  of  the        ,  .  .>,^^  3  MoCrary,  44. 

certificate  of  the  -'  '^y^i.oj  that  a  failure  tt^ink  a  discovery  shaft  to 
the  original  If  ;^  J'Aoi  survey  and  location  may  be  cured  by  sob- 
aoquiied  iukV  ■'•■'"•.inf  ^q^  the  same  will  relate  back  to  the  loca- 
also,  prooT  <  ,  itor  to  hold  the  claim  against  all  who  had 

each  year  f  .  nt  the  lode  at  the  time  the  acts  were  per- 

IVe  wil'  I  Hi. 'bland  Chief  v.  Evans,  2  McCrarj.  39-43; 

twenty-r  ,', ,,,,  I  ,^  M.  Co.  v.  Orient  M.  Co.,  6  Sawyer,  309. 

as  we  d  «         .1  ;<    'im  that  the  testimony  did  not  show  a  dis< 

fights       ''  i'  I' II  I    sted,  as  required  by  law,  it  is  sufficient  to 

oertif  \t>  ^),,.-  jjj,.  ,,M., instances  it  may  fairly  be  presumed  in  favor 
^^^T      ^i^ui :'' ''\  thii't  these  preliminary  steps  were  performed:     Hsr- 

■        ^'V'"-'',','',  Mining  and  Smelting  Co.,  2  Colo.  L.  R.,  63-66. 
er        ^'^f-r';'  jio  error  in  the  admission  of  the  location  certificates. 
r        'yj/i^  "^  (lie  performauce  of  annual  labor  upon  the  claim,  the  de- 
fulfj^lh-d  both  upon  recorded  affidavits  and  oral  testimony. 
ifO'i^\„in  ntre  made  to  the  admission  of  the  several  affidavits  and 

(7/>,'^'Jy  „i.s  v>orved.     Pluintiff 's  counsel  strongly  insist  that  the  dis- 

^o^^urt  committed  error  in  admitting  them  for  reasons  following. 

^rtuB  objection  urged  against  some  of  the  affidavits  is,  that  they 

^  prematurely  filed.     Counsel  contends  that  the  statute  provides 

•*  .'affidavit  period,"  as  well  as  a  "labor  period,"  and  that  no  au- 

^   jty  is  given  to  make  and  record  an  affidavit  of  the  performance  of 

naAl  labor  except  within  this  affidavit  period.  Consequently,  if  the 
^0  is  made  and  filed  be/ore  the  period  arrives,  it  is  as  fatal  to  its 
*^dity  ss  if  maile  and  filed  a/ltr  the  period  expires. 

Xhe  language  of  the  statute  Js,  "  within  six  months  aft«r  any  set 
time  or  annual  period  allowed  for  the  performance  of  labor,  or 
making  improvements  upon  any  lode  claim,  the  person  on  whose 
behalf  sucli  outlay  was  made,  or  some  person  for  him,  shall  make 
and  record  an  affidavit,  etc.     General  Statutes,  p.  725,  sec.  26 

CouDsel  says:  "For  obvious  reasons  the  language  and  policy  of 
the  law  forbid  an  assessment  period  to  be  anticipated  by  the  filing  of 
an  affidavit,  till  the  period  has  expired,  then  for  six  months,  and 
ao  longer,  affidavits  may  be  filed." 

The  learned  counsel  omits  to  state  what  the  "obvions  reasons" 
are  which  forbid  the  making  and  recording  of  &  labor  affidavit  until 
the  assessment  year  or  period  expires,  and  we  are  free  to  say  that 
such  reasons  do  not  occur  to  us. 
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ct  of  the  statute  evidently  ifi  to  preserve  evidence  of  the 
annual  labor  has  been  performed.     It  was  said  in  Beck 
*4  U.  8.,  283:  *'the  law  fixes  no  time  within  a  year, 
Jiust  be  done.  Consequently,  if  done  at  any  time  dur- 
it  is  enough."    If,  then,  the  work  may  be  done  at  any 
ii  the  assessment  year,  and  if  the  object  of  the  statutory 
>n  in  question  is  to  preserve  the  evidence  of  its  performance, 
difficult  to  comprehend  why  the  evidence  may  not  be  taken  and 
..reserved  as  soon  as  the  work  is  done. 

The  construction  insisted  upon  would  be  a  reversal  of  the  rule, 
that  a  writing  made  to  preserve  the  evidence  of  an  event,  should  be 
made  while  it  is  recent  and  fresh  in  the  memory. 

It  is  apparent  that  the  statute  contains  no  such  prohibition.  Like 
a  statute  of  limitations,  it  fixes  a  limit  beyond  which  the  privilege 
of  preserving  the  evidence  by  an  ex  parte  affidavit  is  cut  off,  but  re- 
quires no  time  to  elapse  after  the  work  is  done  before  the  affidavit 
may  be  recorded. 

Another  objection  made  to  certain  of  the  affidavits,  was,  that  they 
contained  more  than  one  lode,  and  were  void  for  this  reason. 

The  argument  upon  this  objection  is,  that  the  statute  is  in  deroga* 
tion  of  the  common  law  and  must  be  strictly  construed.  So  con- 
struing it  no  authority  is  given  to  include  more  than  a  single  claim, 
or  part  of  a  claim,  in  one  affidavit.  *'  This  is  clearly  shown,'*  says 
the  counsel,  **  by  the  form  of  the  affidavit  given  in  section  1,824,  in 
using  the  words:  *  Here  describe  claim  or  part  of  claim:'  Also, 
*owner  of  said  daimy'  also,  'for  the  purpose  of  holding  said 
claim.' " 

The  argument  is  illustrated  by  the  ruling  of  Judge  Btory,  upon  a 
deposition  reported  in  Bell  v.  Morrison,  1  Pet.,  355.  The  act  of 
congress  under  which  the  deposition  was  taken,  provided  that  the 
person  deposing,  ''shall  be  carefuUv  examined  and  cautioned,  and 
Bvorn  or  affirmed  to  testify  the  whole  truth,  and  shall  subscribe  the 
testimony  by  him  or  her  given,  after  the  same  shall  be  reduced  to 
TOting,  which  shall  he  done  only  by  the  magistrate  taJeing  the  deposi- 
tion, or  by  the  deponent  in  his  presence.^'  The  deposition  in  question 
was  excluded,  by  the  learned  justice,  because  *'  there  was  no  proof 
bf  the  certificate  of  the  magistrate,  or  otherwise,  that  the  deposi- 
tion was  reduced  to  writing  in  the  presence  of  the  magistrate."  He 
says  this  was  a  fact  made  material  by  the  statute,  and  that  every 
word  contained  in  the  magistrate's  certificate  may  be  perfectly  true, 
and  the  deposition  may  not  have  been  reduced  to  writing  in  his 
presence. 

The  argument,  as  illustrated,  is  a  non  sequitur.  The  material  re- 
quirements of  the  affidavit  in  question  are  that  it  describe  the  claim 
or  part  of  claim,  containing  the  name  of  the  owners  for  whom  the 
work  was  done,  and  state  the  value  of  the  work  done. 

The  statute  does  not  say  that  an  affidavit  shall  not  embrace  more 
ttim  one  claim.  If  more  than  one  is  included,  it  cannot  be  con- 
stmed  into  an  omission  or  evasion  of  any  material  requirement. 
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Suppose,  for  example,  that  an  affidavit  states  that  "  one  hundred 
dollar's  worth  of  work  or  improvements  were  made  or  performed  in 
the  month  of  July,  1876,  on  eaoh  of  the  following  lode  claims,  to 
wit:  The  Winnebago,  the  Fountain  and  the  J.  A.  White.  Does  not 
such  affidavit  contain  a  positive  averment  that  labor  or  improve- 
ments of  the  value  of  one  hundred  dollars  was  made  or  performed 
on  the  Winnebago  lode,  at  the  time  specified  ?  Can  it  be  said  that 
every  word  of  the  affidavit  may  be  perfectly  true,  and  yet  this 
amount  or  value  may  not  have  been  expended  on  this  particular 
lode?  This  test  shows  the  argument  urged  in  favor  of  the  strict 
construction  contended  for,  to  be  unsound. 

It  is  possible  to  so  frame  an  affidavit  as  to  render  it  evasive  in 
respect  to  any  essential  requirement,  and  in  such  case  the  rale 
stated  by  Judge  Story  would  apply,  and  the  instrument  be  exoladed 
as  evidence,  since  no  presumptions  could  be  indulged  in  its  favor. 

There  are  instances  when  an  affidavit  embracing  more  than  one 
claim  woald  bo  clearly  admissible,  as  where  several  claims  are  held 
in  common.  The  law  of  congress  authorizes  the  whole  expenditure, 
in  such  case  to  be  made  upon  a  single  claim,  when  it  is  done  for  the 
development  of  all.  The  affidavit  of  such  expenditure  would  neces- 
sarily embrace  the  name  of  each  claim  for  the  development  of  which 
the  work  was- done.  But  the  same  objections  here  presented  would 
be  equally  applicable  to  that  case.  It  does  not  answer  this  suggestion, 
to  say  that  the  several  lodes,  in  such  instance,  may  be  regarded  as  a 
single  claim.  The  claims  are  in  fact,  distinct  and  separate.  Thev 
are  separately  located,  have  separate  names  and  records,  and  each 
claim  has  its  separate  boundaries.  The  only  di£fereuce  in  the  two 
cases,  is,  that  in  the  latter  the^  lie  so  contiguous  to  each  other  that 
work  done  upon  one,  may  improve  or  develop  all.  This  may, 
however,  continue  for  one  or  two  years  only,  after  which  they  mast 
be  separately  worked  as  in  other  cases. 

We  do  not  think  this  objection  well  taken.  Upon  the  production 
of  an  affidavit  of  Andrew  Forbes,  offered  to  prove  performance  of 
annual  labor  on  the  Winnebago  lode  for  the  year  1876,  the  objection 
made  was:  '*  It  shows  that  the  work  was  not  done  in  any  one  assess^ 
ment  year,  but  in  parts  of  two  assessment  years."  This  affidavit  was 
made  on  the  sixth  day  of  September,  1876,  and  stated  that  the  work 
was  performed  in  the  months  of  July  and  August  of  that  year.  The 
assessment  year,  at  that  time,  expired  as  to  this  claim,  on  the  twenty- 
ninth  day  of  July. 

As  no  forfeiture  was  declared  for  failure  to  perform  labor  for  either 
of  the  years  1876  or  1877,  the  objection  is  immaterial.  It  may  also 
be  observed  that  there  was  oral  proof,  which  the  jury  may  have 
deemed  sufficient  to  warrant  a  finding,  that  the  annusd  labor  was 
duly  performed  for  the  year  ending  July  29,  1876. 

But,  if  it  be  true  that  the  claim  was  open  to  relocation  at  the  ex- 
piration of  said  assessment  year,  the  facts  appear  that  it  was  not 
then  relocated,  and  that  work  was  afterward  resumed  by  the  owners* 
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It  was  said  in  Belk  y.  Meagher,  supra,  282:  ^'If  worl^  is  resumed 
on  ft  claim  after  it  has  been  open  to  relocation,  bat  before  relocation 
is  aotnallj  made,  the  rights  of  the  original  locators  stand  as  they  woald 
if  there  had  been  no  failure." 

The  adverse  rights  claimed  by  the  plaintiffs  are  alleged  to  have 
aocined  on  the  nineteenth  day  of  July,  1880. 

The  important  inquiry,  therefore,  is,  was  the  Winnebago  lode 
open  to  relocation  at  that  date  ? 

Two  labor  affidavits  were  introduced  by  the  defendant,  which  bear 
upon  this  inquiry,  as  follows : 

Ist.  Affidavit  executed  by  S.  W.  Raymond,  September  8,  1679, 
slatiiig  that  one  hundred  dollars  worth  of  work  was  performe4l  upon 
the  claim,  for  the  year  ending  August  10,  1860.  Filed  for  record 
September  9, 1879. 

2nd.  Affidavit  executed  by  S.  W.  Baymond,  December  9,  1880, 
stating  that  one  hundred  dollars  worth  of  labor  was  performed  for 
the  year  ending  December,  1880.     Becorded  December  13,  1880. 

The  work  mentioned  in  the  first  affidavit  was  evidently  performed 
after  the  twenfy-ninth  day  of  July,  1879. 

Plaintiffs'  counsel  says  the  assessment  year,  when  this  affidavit  was 
filed,  began  and  expired,  as  to  this  claim,  on  the  twenty-ninth  day 
of  July.  The  work  stated  therein  to  have  been  performed,  would^ 
therefore,  protect  the  claim  from  forfeiture  until  the  twenty-ninth 
day  of  July,  1880,  a  time  subsequent  to  the  entry  of  the  plaintiffs. 

The  objection  to  the  affidavit,  that  it  misstates  the  expiration  of 
the  assessment  year,  cannot  be  sustained,  for  two  reasons:  first,  be- 
came the  statute  does  not  require  this  fact  to  be  stated;  second,  for 
the  reason  that  the  assessment  period,  as  to  this  and  other  claims, 
was  changed  by  an  act  of  congress  before  the  expiration  of  the 
jear. 

The  congressional  act  of  January  22,  1880,  fixed  the  first  day  of 
January  as  the  commencement  of  the  annual  period  for  all  unpat- 
ented claims  then  existing. 

No  time  being  mentioned  in  the  act  for  its  taking  effect,  the  rule 
stated  in  Matthews  v.  Zane,  7  Wheaton,^  211,  applies,  and  it  took 
effect  from  the  date  of  its  passage.  Its  effect,  therefore,  in  the  pre- 
sent instance,  was  to  extend  the  assessment  year  from  July  29, 1879, 
to  December  31,  1880. 

The  object  of  the  amendment  of  the  law,  was  to  render  the  an- 
nual periods  uniform  as  to  all  mining  claims,  and  the  exemption  of 
daims  from  the  performance  of  labor  for  a  portion  of  a  year,  in 
eartain  oases,  was  a  necessary  result  of  the  amendment:  Wade's 
Am.  Min.  Law,  p.  54,  sec.  29,  p.  393;  Siokel's  Min.  Laws  and 
Deoiaions,  1881. 

Both  affidavits  show  the  performance  of  labor  within  the  year 
IS  extended  by  the  act  of  Congress.  And  if  the  statements  con- 
tuned  tiierein  are  true,  the  claim  was  not  open  to  rdocatiou  on  the 
mnetsraith  day  of  July,  1880. 
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In  regard  to  the  instrnctions  prayed  on  the  part  of  the  plaintifi, 
no  one  of  them  can  be  held  to  be  correct,  as  to  all  the  propositions 
therein  contained,  and  the  court  did  not  err,  therefore,  in  refusing 
them. 

It  was  the  duty  of  the  court  to  give  proper  instructions  to  the  jury 
upon  the  legal  propositions  involved,  but  we  are  not  advised  whether 
this  duty  was  performed  or  not,  since  the  transcript  does  not  inform 
us  what  instructions,  if  any,  were  ^iven. 

Up  to  this  point  we  have  considered  the  points  raised,  and  the 
rulings  of  the  court,  upon  the  theory  that  defendant  had  regularly 
succeeded  to  to  the  rights  of  the  original  locator  of  the  Winnebago 
lode.  It  appears,  however,  from  the  transcript  of  the  record  that  this 
fact  was  not  shown  by  legitimate  testimony. 

A  quit  claim  deed  purporting  to  have  been  executed  by  G.  H. 
Merril,  the  original  locator,  bearing  date  November  17,  1874,  and 
conveying  the  claim  to  C.  H.  Graham,  was  admitted  in  evidence 
over  the  objections  of  the  plaintiffs.  This  deed  was  acknowledged 
before  a  justice  of  the  peace  in  a  different  county  from  that  in  which 
the  claim  is  situated,  and  no  certificate  to  the  official  character  of 
the  officer  taking  the  acknowledgment,  or  to  the  genuineness  of  his 
signature  was  attached,  as  required  by  the  statute  in  such  case,  nor 
was  any  other  proof  of  the  due  execution  of  the  deed  offered.  The 
acknowledgment  of  this  deed  not  having  been  properly  authenti- 
cated, the  deed  was  not  admissible  in  evidence  without  further  proof 
of  its  execution.  It  is  excluded  by  the  express  language  of  the  stat- 
ute, which  is  as  follows:  *****  **  Neither  the  same  nor 
the  record  thereof,  shall  be  read  as  evidence,  unless  subsequently 
acknowledged  or  proved  according  to  law,  or  unless  their  execution 
be  otherwise  proved  in  the  manner  required  bv  the  rules  of  evidence 
applicable  to  such  writings,  so  as  to  supply  the  defects  of  such  ac- 
knowledgment or  proof:"    General  Stats,  p.  175,  sec.  20. 

Another  exception  reserved  to  the  admission  of  title  deeds  was, 
to  the  admission  of  the  deed  from  L.  S.  Wright  to  Jennie  Forbes. 

The  defendant  derives  title  by  a  conveyance  from  Mary  J.  Forbes. 
The  court  should  have  required  some  proof  that  these  names  de- 
scribed the  same  person. 

We  would  observe,  in  this  connection,  that  the  additional  loca- 
tion certificate  of  the  Winnebago  lode  purports  to  have  been  executed 
by  Jennie  B.  Forbes.  If  these  several  names  were  intended  to  describe 
the  same  person,  that  fact  ought  to  be  *made  to  appear  by  compe- 
tent proof. 

The  ruling  of  the  court  rejecting  the  plaintiffs'  offer  to  prove  by  the 
witness  O'Brien  that  he  relocated  the  premises  as  abandoned  prop- 
erty in  1877,  was  correct.  The  title  to  a  mining  claim  cannot  be 
impeached  in  this  way.  Had  the  proper  foundation  been  laid,  by 
proving  that  the  claim  had  been  abandoned  by  its  owners,  the  testi- 
mony miglit  have  been  admissible;  hat  the  prima  /acie  case  made 
by  the  defendant  could  not  be  rebutted  by  proof  of  the  character 
offered.     Proof  that  a  stranger  to  the  controversy  appropriated  as 


Sap.  Gt.  Col.]  MgGinnis  v.  Egbert.  323 

his  own,  a  claim  which  had  been  located,  possessed  and  improved 
by  another,  basing  his  right  so  to  do  upon  a  forfeiture  of  the 
rights  of  the  original  owner,  would  afford  no  presumption  that  the 
appropriation  was  lawful. 

The  excluding  of  the  declaration  of  Merril,  the  original  locator  of 
the  Winnebago  claim,  made  after  parting  with  his  rights  thereto,  and 
offered  to  impeach  the  validity  of  the  location  made  by  him,  was 
clearly  correct. 

The  plaintiffs'  offer  to  prove  the  location  of  the  Florence  claim 
in  1875,  by  said  Merril,  and  one  Biedell,  upon  a  portion  of  the 
premises  in  controversy,  was  also  properly  excluded  for  the  reasons 
given,  and  because  no  proper  foundation  was  laid  to  render  such 
testimony  material. 

<  ne  of  the  points  urged  as  entitling  the  plaintiffs  to  a  new  trial, 
and  as  showing  that  the  court  erred  in  denying  the  motion  therefor, 
is,  that  the  testimony  established  the  fact  that  the  discovery  shaft  of 
the  Winnebago  lode  as  originally  located,  is  not  upon  the  ground 
now  claimed  by  the  defendant  as  constituting  said  lode  claim. 

If  this  point  was  not  submitted  to  the  consideration  of  the  jury, 
it  shonld  have  been. 

The  defendant's  title  depends,  under  the  issues,  upon  the  validity 
of  the  original  location,  as  perfected  by  subsequent  acts  performea 
before  the  attaching  of  adverse  rights,  including  the  filing  of  an 
additional  location  certificate.  If,  therefore,  the  boundaries  of  the 
claim,  as  originally  located,  were  changed  after  the  recording  of  the 
onginal  location  certificate,  so  as  to  leave  the  discovery  shaft  out- 
side, the  validity  of  the  location  cannot  be  sustaiued,  for  the  rea- 
sons that  the  additional  location  certificate  neither  purports  to  be  a 
relocation  of  the  claim,  nor  is  it  sufficient  in  form  and  substance  to 
support  a  relocation  involving  such  a  change  of  boundaries. 

As  regards  the  errors  assigned  concerning  the  form  of  the  verdict 
of  the  jury,  we  think  the  objections  well  taken,  and  that  the  verdict 
was  insufficient  to  cover  the  issues  involved  in  a  trial  of  this  char- 
acter. The  proceeding  is  authorized,  and,  to  a  certain  extent,  reg- 
ulated by  section  2,326  of  the  act  of  congress  of  May  10th,  1872. 
This  section  makes  it  the  duty  of  a  person  filing  an  adverse  claim 
against  the  issjuance  of  a  patent,  within  thirty  days  thereafter,  to 
commence  proceedings  in  a  court  of  competent  jurisdiction  to  de- 
termine the  question  of  the  right  of  possession.  As  the  law  then 
stood,  the  party  in  whose  favor  the  judgment  was  rendered,  became 
entitled  to  a  patent.  But  the  section  was  so  amended  by  the  act  of 
March  3,  1881,  that  neither  party  was  entitled  to  a  judgment  in  his 
favor,  unless  he  was,  at  the  time  of  the  adjudication,  entitled  to  a 
patent  for  the  premises  in  controversy  by  virtue  of  a  compliance' 
with  the  mining  laws.  If  neither  party  establishes  such  a  right,  the 
jury  is  required  to  find  that  fact,  and  the  proceedings  in  the  land 
office  are  stayed  until  a  title  is  perfected. 

It  is  plain,  therefore,  that  the  object  of  the  suit  is  for  the  infor- 
laation  of  the  officers  of  the  general  government,  and  that  the  pro- 
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oeeding  most  be  oondncted  in  acoordance  witii  the  statate  which 
authorizes  it.  The  objection  to  the  verdict  is  that  it  does  not  find 
that  the  defendant  is  entitled  to  the  possession  of  the  Winnebago 
lode  claim,  by  virtue  of  a  compliance  with  the  statutes  of  the  United 
States  and  the  state  of  Colorado. 

The  verdict  is  as  follows :  ' '  We,  the  jury  in  the  case  of  Edward 
McGinnis  and  Frank  P.  Shields,  plainti£fs,  v.  William  Egbert,  de- 
fendant, do  find  a  verdict  for  the  defendant  in  the  above  case.*' 

The  defendant  being  in  possession,  this  verdict  conveys  no  infor- 
mation, whether  it  was  returned  for  the  defendant,  because  he  had 
established  his  title  to  the  lode,  in  manner  above  indicated,  or  be- 
cause the  plaintifEs  had  failed  to  establish  their  title  to  the  Little 
Chief.  If  returned  for  the  latter  reason,  it  should  have  so  stated, 
and  if  for  the  former,  that  fact  should  have  been  stated  therein. 
For  the  errors  mentioned*  the  judgment  is  reveraed  and  the  cause 
remauded. 


Pueblo  and  Abeansas  Yalley  B.  B.  Co.  v.  Bebhoab. 

Fiied  December  19, 1884, 

MoRTOAOEK  Cannot  Maintain  Trbspass.— A  mortgagee  of  retX  estate,  although  daiming 
under  a  deed  absolute  on  its  face,  has  a  mere  lien  on  the  mortf^aged  premises,  and  cannot 
maintain  an  action  to  recover  damages  for  a  trespass  thereto. 

Appeal  from  a  judgment  of  the  district  court  of  Los  Animas 
county.     The  opinion  states  the  facts. 

Chcades  E,  Oast,  for  the  appellant. 
WUlard  Teller,  for  the  appellee. 

Helm,  J.  This  action  was  brought  by  appellee  against  appel- 
lant to  recover  damages  for  a  trespass  upon  the  former's  ''close.'* 
The  injuries  averred  and  proven,  consisted  in  the  damiiging  of 
fences,  crops,  irrigating  ditches,  etc.,  hj  the  construction  of  appel- 
lant's railroad  upon  and  across  the  premises  described  in  the  com- 
plaint. 

The  motion  for  a  non-suit  should  have  been  sustuned  by  the 
court  below. 

Plaintiff  made  no  effort  to  prove  ownership  of  a  possessory  inter- 
est in  the  premises  under  our  statutes  relating  to  the  occupancy  of 
the  public  domain.  He  relied  upon  a  certain  deed  from  one  Mary 
Chene,  which  purported  to  convey  "  all  her  right,  title  and  interest, 
in"  a  quarter  section  of  land;  fifteen  acres  of  this  quarter  section 
were  specified  in  the  complaint. 

But  plaintiffs  own  testimony  established  beyond  question,  the 
fact,  that  the  deed  from  Mary  Ohene,  was  merely  a  mortgage;  that 
it  was  given  to  secure  the  payment  of  a  debt  amounting  to  six  hun- 
dred and  thirty-eight  dollars;  that  the  mortgagor  had  remained  in 
possession^  and  that  plaintiff  had  at  the  time  of  trial  of  this  oausOi 
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taken  no  steps  to  foreclose  or  sell,  or  obtain  possession.  There  is 
nothing  to  snow  that  at  the  date  of  oomoiencing  suit,  plaintiff  could 
even  have  instituted  foreclosure  proceedings. 

It  is  true,  that  according  to  his  testimony,  plaintiff  had  actually 
purchased,  and  was  entitled  to  retain  from  the  quarter  section  mort- 
gaged, two  acres.  But  it  also,  in  like  manner,  appears  that  he  was 
to  make  a  selection  of  this  two  acre  tract,  and  that  up  to  the  begin- 
ning of  this  action,  he  had  not  made  much  selection,  we  are  not  even 
advised  whether  he  contemplated  reserving  his  two  acres  from  the 
ground  described  in  the  complaint;  for  aught  that  appears,  he  may 
nitimately  haye  concluded  to  choose  the  same  from  another  part  of 
of  the  tract  covered  by  the  mortgage.  It  is  evident  the  suit  was 
brought  and  tried  upon  the  theory,  that  by  virtue  of  the  deed,  he 
held  title  to  the  entire  quarter:  section,  or  at  least  to  the  fifteen 
acres  alleged  to  have  been  damaged. 

This  is  a  mistake;  plaintiff  hdd  no  legal  title  whatever  to  any 
part  of  the  premises;  the  common  law  rule  in  this  particular  con- 
cerning mortgages  iu  abrogated;  and  by  statute  in  this  state  the 
equitable  doctrine,  in  the  absetice  of  special  contract  to  the  con- 
trary, has  been  made  universal;  plaintiffs  mortgage  created  a  lien 
merely;  at  the  time  he  began  this  action  he  was  a  bare  mortgagee 
oat  of  possession,  not  entitled  to  possession,  and  no  right  thereto 
might  ever  accrue. 

Section  263  of  Dawson's  code  reads  as  follows :  ''A  mortgage  of 
real  property  shall  not  be  deemed  a  conveyance,  whatever  its  terms, 
80  as  to  enable  the  owner  of  the  mortgage  to  recover  possession  of 
the  real  property,  without  foreclosure  and  sale,  and  the  fact  of  a 
deed  being  a  mortgage  in  effect  may  be  proved  by  oral  testimony; 
but  this  section  shall  not  apply  to  trust  deeds  with  powers  of  sale." 

This  statute  hardly  needs  construction,  but  nevertheless  it  has 
been  construed.  The  superior  court  of  California  have  held 
that  a  similar  provision  m  that  state  *'  takes  from  the  instru- 
laent  its  common  law  character,"  and  that  the  statute  deprives  the 
mortgagee  of  *'  all  right  of  possession,  either  before  or  after  condi- 
tion broken:"  Fogarty  v.  Sawyer,  17  Cal.,  589;  McMillan  v.  Bich- 
wds,  9  Cal.,  365. 

Before  a  right  of  possession  springs  into  existence,  the  mortgagee 
mast  foreclose  his  mortgage  and  sell  the  realty  mortgaged. 

Having  no  title  to  the  premises,  and  not  being  in  any  way  author- 
ized to  possess  or  occupy  the  same,  plaintiff  could  not  recover  for 
d&mages  thereto.  The  judgment  will  be  reversed  and  the  cause 
remanded. 
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SUPREME  COURT  OF  NEW  MEXICO, 
TEBRiroRY  v.  Chbnowith. 

Filed  January  17,  1885. 

New  Trial— Hearinp  Mat  be  Had  Dubino  Absence  of  Defendant. — A  motion  for 
ft  DAW  trial  in  a  criminal  prosecution,  made  after  verdict  and  before  Bentence,  may  be  heard 
in  the  abftence  of  the  defendant. 

Griuinal  Law — Separation  of  Jury  Not  Error.— The  separation  of  the  jury  in  a 
criminal  case,  by  leave  of  the  court,  and  after  they  were  admonished  to  permit  no  one  to  ad- 
dress them  on  the  subject  of  the  trial,  is  not  error. 

Appeal  from  the  third  judicial  district  court  of  Grant  county.  The 
opinion  states  the  facts. 

Jokri  J,  Bell,  for  the  appellant. 

William  Breeden,  attorney  general,  for  the  appellee. 

Bell,  A.  J.  The  defendant  was  convicted  at  the  July  term  of  the 
district  court  for  Grant  county,  of  the  crime  of  assault  with  intent 
to  murder,  and  sentenced  to  the  penitentiary  for  two  years.  The 
record  shows  that  a  motion  for  a  new  trial  was  argued  and  OTerruled 
while  the  prisoner  was  absent,  being  at  the  time  in  custody  and  in  jail. 
This  motion  was  denied,  and  afterwards  the  order  denying  the  same 
was  set  aside,  and  counsel  was  directed  to  renew  the  motion  for  a 
new  trial  while  the  prisoner  was  present  in  court.  This  was  done, 
and  the  motion  was  again  denied. 

It  is  claimed  that  the  court  erred  in  hearing  the  motion  for  a  new 
trial  during  the  absence  of  the  defendant  as  above  stated;  and  that 
the  error  was  not  cured  by  setting  aside  the  order  which  had  been 
made  in  his  absence,  and  causing  the  motion  to  be  re-heard  in  his 
presence.  We  think  that  it  was  not  error  for  the  court  to  hear  the 
motion  for  a  new  trial  in  the  absence  of  the  prisoner.  WhUe  it 
would  be  error  in  a  case  of  felony,  to  proceed  with  a  trial  in  the 
absence  of  the  prisoner,  yet  after  verdict,  and  before  sentence,  it  is 
now  the  universal  rule  that  the  prisoner  need  not  be  present.  In 
Bishop's  Criminal  Procedure,  volume  1,  section  276,  the  rule  is 
stated  as  follows:  between  the  verdict  and  the  sentence,  '*  it  is  not 
necessary  that  the  prisoner  be  at  any  time  personally  present  in 
court,  even  where  the  offense  of  which  he  stands  convicted  is  a  cap- 
ital one." 

*'His  counsel/*  it  is  added,  '^  may  ask  for  a  new  trial  in  his  ab- 
sence," and  authorities  are  cited  to  sustain  this  rule.  The  right  of 
the  prisoner  to  be  present  during  his  trial  is  based  upon  his  con- 
stitutional right  to  be  confronted  with  his  accusers  and  to  have  an 
opportunity  to  see  and  examine  the  jurors  by  whom  he  is  to  be 
tried.  After  verdict,  when  mere  matters  of  law  affecting  the  trial, 
which  has  ended,  are  to  be  discussed,  there  is  no  reason  for  his 
presence.  As  Bishop  rightly  says  in  discussing  this  question,  "  yet 
it  may  be  suggested  as  a  general  proposition,  resting  rather  in  the 
reason  of  the  thing  than  in  any  precise  light  of  ad  judication^  if  there 
is  to  be  adjudged  a  mere  matter  of  law  before  the  court,  there  is 
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no  reason  why  it  should  not  be  done  in  the  absence  of  the  pris- 


oner." 


This  is  now,  we  believe,  the  universal  rule  both  in  England  and 
the  United  States.     It  might  as  well  be  said  that  the  prisoner  would 
be  entitled  to  be  present  at  the  argument  of  his  case  in  the  appel- 
late court,  as  that  he  should  be  present  at  the  argument  of  a  naked 
question  of  law,  which  arose  upon  a  motion  for  a  new  trial,  which 
is  based  upon  substantially  the  same  grounds  as  an  appeal  to  a 
higher  court.     It  is  further  claimed  as  error  in  this  case,  that  after 
the  jury  were  impaneled,  and  during  the  day  upon  which  the  case 
was  tried,  they  were  permitted  to  separate  during  the  noon  recess, 
vithont  being  accompanied  by  a  sworn  officer.     It  appears  that  after 
the  evidence  was  in,  and  before  the  arguments  of  counsel  and  in- 
structions of  the  court,  that  the  jurors  were  permitted  by  leave  of 
the  court,  and  after  bein^  carefully  admonished  to  permit  no  one  to 
address  them  on  the  subject  of  the  trial,  to  separate  during  the  din- 
ner hour.    This  was  not  error.     It  is  a  rule  of  practice,  universally 
adopted,  both  in   this  country  and  in  England.     In  capital  cases, 
there  is  in  some  of  the  states,  either  a  statute  or  a  rule  of  practice 
requiring  the  jury  to  be  kept  together.     But  the  well  settled  doc- 
trine in  substantially  all  the  states  of  the  Union,  as  well  as  in  Eng- 
land, now  is,  that  even  in  cases  of  capital  felony,  it  is  in  the  sound 
discretion  of  the  court  as  to  whether  the  jury  during  the  trial,  may 
be  permitted  to  separate.     It  would  have   been  different  had  the 
jury  been  permitted  to  separate  without  leave  of  the  court,  after  the 
ease  bad  been  given  to  them  in  charge,  and  before  the  rendition  of 
their  verdict.     But,  even  in  such  case,  before  a  verdict  will  be  set 
aside,  it  must  be  shown  that  the  prisoner  was  in  some  way  preju- 
diced by  the  separation. 
The  judgment  is  affirmed. 

Wilson,  A.  J.,  auil  Axtell,  C.  J.,  concurred. 


flOBBS  BT  AL.    V.  SpIEGELBBBG  BT  AL.  ;  POBT  £T  AL.   V.    SPIEaELBEBG 

ET  AL. 
FiUd  January  it,  1886. 

Hbchanic's  LiBsrs— Notice  or  Likn— Statbmbnt  or  Demand.— The  notice  of  lien  filed 
V  %  mcdumtc  need  not  follow  the  full  and  exact  language  of  the  statute.  It  is  sufficient  if 
^  nbstaatiailv  complies  therewith.  Thus,  a  statute  requiring  the  peraon  claiming  the  benefit 
of  a  mechmi'/s  lien  to  file  for  record  a  claim  containing  **  a  statement  of  hi-i  demands,  after 
d<l3cUQg  all  jost  credits  and  offsets."  is  sufficiently  complied  with  if  the  claim  filed  states 
^  **  tl^re  remains  due  and  unpaid  thereon,  after  deducting  all  credits,"  a  sum  specifieti.  ' 

The  Sajcb— Lien  or  Sob-oostraotor— PATMEsn'  or  Contbagtor  in  Foll.— A  sub-con- 
^sctor,  under  the  mechanic's  lien  act  of  1880,  may  have  and  enforce  a  lien  against  the  build- 
B$  on  virhich  his  work  was  done,  although  the  owner  thereof  has  fully  paid  the  original  con- 
tactor. 

Trb  Save— Jobisdiction  or  AonoN  to  ENroBOB  Libn  or  Mbch^nio.— Courts  of  equity 
bveciiicurrent  jurisdiction  with  courts  of  law  of  actions  to  enforce  the  statutory  liens  of 
A«chanic8L 
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Appeals  from  the  second  judicial  district  court  of  Bernalillo  coantj. 
The  opinion  states  the  facts. 

S.  M.  Barnes f  for  the  appellants. 

Hake  dk  Warren  and  A.  J.  Barr,  for  the  appellees. 

Axtell,  C.  J.  These  were  suits  in  chancery  to  forelose  mechanic's 
liens.  The  questions  raised  in  both  are  essentially  the  same,  and 
they  will  be  considered  together. 

The  principal  assignments  of  error  in  this  court  are : 

First — That  the  notice  of  lien  does  not  comply  with  section  6  of 
the  act  of  1880  as  to  filing  the  claim  in  the  office  of  the  county  re- 
corder, in  this,  that  it  does  not  use  the  words  of  the  statute. 

Second — That  it  is  not  proved  that  defendants  were  indebted  to 
the  contractor,  and  as  these  plaintiffs  were  sub-contractors,  it  must 
be  shown  that  defendants  were  indebted  to  the  contractors  before  a 
sub-contractor  can  recover. 

Third — ^These  proceedings  ought  to  have  been  actions  at  law  in- 
stead of  bills  in  equity. 

These  are  substantially  all  the  assignments  of  error. 

On  the  first  point  it  is  claimed  that  the  notice  of  lien  filed  with 
the  recorder  was  fatally  defective,  because  it  failed  to  use  the  exact 
and  full  language  of  the  statute,  in  that  the  notice  omitted  to  state 
that  the  amount  claimed  was  due  after  allowing  all  just  credits  and 
offsets.  The  language  used  is  as  follows:  ''And  that  there  remains 
due  and  unpaid  thereon,  after  deducting  all  credits,  the  sum  of  five 
hundred  and  seven  (507)  dollars."  The  statute  provides :  ''  That  the 
person  claiming  the  benefit  of  this  act  must  file  for  record  *  *  * 
a  claim  containing  a  statement  of  his  demands,  after  deducting  all 
just  credits  and  offsets,  *  *  *  which  claim  must  be  verifieil  by 
the  oath  of  himself  or  some  other  person." 

This  claim  is  simply  the  account  of  the  laborer  or  material  man. 
It  might  be  filed  for  record,  simply  in  the  form  of  ordinary  book- 
keeping, showing  on  one  page  the  debits,  on  the  opposite  page  the 
credits,  striking  a  balance  and  alleging  under  oath  that  the  amount 
there  stated  was  due.  The  words  of  the  statute  need  not  be  fol- 
lowed if  the  substance  is  preserved. 

"He  who  considers  merely  the  letter  of  an  instrument,  goes  but 
skin  deep  into  its  meaning. '  The  purpose  of  the  law  is  to  give 
notice  of  the  amount  claimed,  and  this  we  are  of  opinion,  was  fully 
accomplished  in  the  present  instance.  It  not  only  asserts  that  there 
remains  due  and  unpaid,  the  sum  of  five  hundred  and  seven  dollars, 
but — and  we  think  it  surplusage — says  it  remains  due  and  unpaid 
after  deducting  all  credits.  We  fail  to  see  how  it  could  remain  due 
and  unpaid  if  it  had  been  paid. 

The  purpose  of  the  statute  is  accomplished  when  the  person  claim- 
ing a  lien,  files  within  the  prescribed  time,  for  record  m  the  proper 
office,  a  sworn  statement  oi  the  amount  due  him,  together  with  the 
other  facts  required  to  be  stated,  in  section  6  of  the  act  of  1880.  All 
these  facts  may  be  stated  in  ordinary  language,  and  sworn  to  be- 
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fore  any  officer,  authorized  to  administer  an  oath.  It  is  said  in 
defendants'  brief  that  this  statute  is  in  derogation  of  the  common 
law  and  must  be  strictly  construed.  We  fail  to  see  how  this  statute 
is  in  derogation  of  the  common  law.  Nor  is  it  possible  for  us  to  see 
any  necessity  for  construction.  The  directions  of  the  statute  are 
exceedingly  minute  and  explicit,  and  can  easily  be  followed  by  any 
man  of  ordinary  education  and  intelligence. 

The  second  assignment  of  error  is,  that  it  does  not  appear  that  de- 
fendants were  indebted  to  the  contractor,  and  that,  therefore,  be  cannot 
be  compelled  to  jpAj  a  sub-contractor,  material  man  or  laborer  as 
he  was  not  primarily  indebted  to  them,  their  contracto  haying  been 
solely  with  the  principal  contractor  and  there  being  no  priyity  of 
eontiact  between  the  owner  of  the  ground  and  buuding  (this  de- 
fendant), and  the  laborers  and  sub-contractora,tand  that  unless  the 
defendant  owes  thQ  contractor  and  is  under  garnishment,  he  cannot 
be  required  to  pay  another  man's  debt.  This  principle  of  law  is  so 
absolutely  elementary  that  it  is  confusing  to  fina  it  pressed  with  a  ser- 
ious face  before  the  supreme  court.  There  could  be  no  reply  to  it  ex- 
oept  that  the  statute  has  giyen  one.  Section  1  of  the  act  of  1880 
defines  a  lien  to  be  a  charge  imposed  upon  specific  property,  by 
which  it  is  made  security  for  the  performance  ot  an  act.  Section 
2  proyides  that  eyery  person  performing  labor  upon,  or  furnishing 
material  to  be  used  in  the  construction,  alteration,  or  repair  of  any 
building,  »  «  «  or  who  performs  labor  in  any  mining  claim,  has 
a  lien  upon  the  same  *  ^  *  whether  done  or  furnisned  at  the 
instance  of  the  owner  or  his  agent,  *  *  *  and  eyery  contractor 
shall  be  held  to  be  the  agent  of  the  owner  for  the  purposes  of  this  act. 
Section  12  proyides:  "Incase  of  judgment  against  the  owner  or 
his  property  upon  the  lien,  the  said  owner  shall  be  entitled  to  deduct 
from  any  amount  due  or  to  become  due  by  him  to  the  contractor, 
the  amount  of  such  judgment  and  costs;  and  if  the  amount  of  such 
judgment  and  coste  shall  exceed  the  amount  due  by  him  to  the  con- 
tractor, or  if  the  owner  shall  haye  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recoyer  back  from  the  contractor  any  amount 
80  paid  by  him,  the  said  owner,  in  excess  of  the  contract  price,  and 
for  which  the  contractor  was  originally  the  party  liable. " 

The  object  in  quoting  so  much  of  section  12,  is  to  show  that  the 
statute  itself  fully  replies  to  the  point  relied  upon  as  error. 

The  statute  was  enacted  for  the  yery  purpose  of  doing  what  de- 
fendant grayely  calls  error.  The  stetute  expressly  makes  the  de- 
fendant liable  for  a  debt  he  neyer  contracted.  He  is  in  priyity  of 
eontraet  by  force  of  the  statute  with  eyery  laborer  who  works  upon 
his  building.  We  think  the  stetute  proyides  safegaards  for  the 
owner  as  well  as  for  the  laborer,  nor  do  we  think  that  the  doctrine  of 
liens  is  either  new,  in  derogation  of  common  law  or  inequiteble. 
The  object  of  a  lien  is  to  protect  those  who  by  their  labor,  seryices, 
skill  or  materials  furnished,  haye  enhanced  the  yalue  of  the  prop- 
Sfty  sought  to  be  charffed.  The  statute  has  enlarged  the  operation 
of  liens,  not  introduced  any  new  principle.    If  I  giye  my  seryant  or 
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agent  money  to  pay  for  repairing  my  watoh  and  he  squanders  or 
misapplies  it,  it  is  no  reason  in  law  or  equity  wh^  the  watchmaker 
should  not  enforce  his  lien  and  retain  it  until  he  is  paid  for  his  ser- 
vices. It  is  not  his  fault  that  I  employed  a  dishonest  agent.  With- 
out the  aid  of  the  statute,  the  point  assigned  as  eiror  would  be  im- 
pregnable; with  the  statute,  it  is  unworthy  of  serious  consideration. 

The  third  assignment  of   error  is  that  this  proceeding  ought  to 
have  been  at  law  and  not  in  equity.     Our  statute  is  silent  upon  this 
subject,  and  we  must  look  for  a  guide  in  the  general  principles  which 
govern  actions.     We  now  leave  the  region  of  substantive  law  aud 
consider  the  law  of  procedure.     We  have  retained  in  this  territory 
the  distinctions  between  law  and  equity  in  our  modes  of  procedure, 
and  on  principle,  if  the  plaintiff  had  a  plain,  speedy  and  adequate 
remedy  at  law,  he  ought  not  to  have  gone  into  equity,  unless  there 
existed  concurrent  jurisdiction.     Then,  under  oar  system,  he  would 
have  been  at  liberty  to  pursue  either  method,  and  the  one  he  chose 
would  have  been  exclusive  of  the  owner.     The  proceeding  to  fore- 
close a  mechanic's  lien  resembles  a  suit  for  the  foreclosure  of  a 
mortgage  by  judicial  sale.     Pomeroy,  section  1,269,  says:    ''It  is 
true  that  these  liens  being  created  by  statute,  are  legal  in  their  essen- 
tial nature  rather  than  equitable."    Yet  the  suit  to  enforce  them 
results  in  a  decree  for  a  sale  and  the  distribution  of  the  proceeds, 
and  therefore  it  has  a  feature  of  equity  proceeding.     There  can  be 
no  doubt  but  that  the  lien  of   the  contractor  could   be  enforced 
at  law,  the  same  as  a  lien  by  attachment.     Nor  are  we  satisfied  that 
all  liens  could  not  be  s&  enforced, -yet  we  see  no  reason  why  they 
could  not  also  be  enforced  in  equity.     From  a  careful  consideration 
of  the  subject,  we  are  inclined  to  believe  that  the  jurisdiction  is 
concurrent;  if  not,  it  would  be  safer  to  declare  it  exclusively  in  eq- 
uity, and  we  find  that  these  suits  were  properly  brought.     No  error 
therefore  appearing  upon  the  record,  the  judgment  of  the  court  be- 
low ought  to  be  affirmed,  and  it  is  so  ordered. 

Wilson,  A.  J.,  concurred  in  the  results. 


Talbott  v.  Bandall. 

Filed  Janvary  tG,  1886, 

Attachment  PROCBBDiNas—PLEADiNoa— Trial  of  Issubs.— In  attachment  proceeding 
under  the  statutes  of  New  Mexico,  the  affidavit  for  attachment  is  the  complaint  in  the  case 
and  a  simple  denial  of  its  truth  puts  the  case  at  issue  and  the  trial  proceeds  before  the  court 
and  jury  as  in  other  cases  at  law. 

Affidavit  ON  Attachment— Trial  when  Affidavit  is  Lost.— If  such  affidavit  becomes 
lost  and  consequently  not  produced  or  read  at  the  trial,  and  the  trial  proceed^,  and  rulings 
upon  the  introduction  of  evidence  are  made  upon  the  theory  that  but  one  gniund  of  attach* 
ment  was  stated  in  the  complaint,  and  it  subsequently  appears  that  another  and  different 
ground  was  stated  therein,  a  new  trial  will  be  ordered. 

Appeal  from  the  second  judicial  district  court  of   Bernalillo 
county.    The  opinion  states  the  facts. 
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Neill  B.  Fidd,  and  Warren  Bristol,  for  the  appellant, 
•  WiRiam  B.  Childers,  for  the  appellee. 

AxxELLy  G.  J.  This  was  a  trial  as  to  the  truth  of  the  allegations 
of  an  afiSdavit  for  attachment.  In  this  proceeding,  under  the  statutes 
of  New  Mexico,  the  affidavit  for  attachment  is  the  complaint  in  the 
case,  and  a  simple  denial  of  its  truth  puts  the  case  at  issue,  and  the 
trial  proceeds  before  the  court  and  jury  as  in  other  cases  at  law. 

Counsel  who  tried  the  case  at  nisi  priua  and  who  presents  the  case 
to  us  for  review,  was  not  regularly  ot  counsel  in  the  case,  and  had 
never  seen  the  affidavit  at  the  time  of  the  trial. 

It  is  stated  to  us  in  open  court  and  not  denied,  that  the  affida- 
vit for  attachment  or  complaint  in  the  case  had  been  mislaid,  and 
was  not  produced  or  read  at  the  trial,  and  that  the  trial  proceeded, 
and  rulings  upon  introduction  of  evidence  were  made  upon  the 
theory  that  there  was  but  one  ground  for  attachment  laid  in  the 
complaint,  viz:  That  the  defendant '' had  fraudulently  conveyed, 
assigned  and  disposed  of  his  properj^  or  effects,  so  as  to  hinder, 
delay,  or  defraud  his  creditors.'*  When  in  fact,  as  appears  from 
the  record  before  us,  the  complaint  or  affidavit  for  attachment  con- 
t2uned  another  count,  viz:  That  the  defendant  fraudulently  con- 
tracted the  debt,  or  incurred  the  obligation  respecting  which  the* 
suit  was  brought.  We  cannot  in  justice  to  the  learned  judge  who 
presided  at  the  trial,  consider  his  rulings  upon  the  admission  of 
evidence  in  the  light  of  the  second  count,  for  it  was  not  called  to 
his  attention.  And  it  is  not  to  be  tolerated  that  a  judge  at  niH 
prius  is  to  be  held  responsible  for  rulings  upon  points  to  which  his 
attention  was  not  distinctly  called.  But  we  think  that  error  crept 
into  this  case  because  the  allegations  contained  in  the  complaint 
were  not  all  before  the  court,  and  we  are,  therefore,  of  opiLion  thai 
it  was  a  mistrial  and  that  a  new  trial  should  be  had,  and  it  is  so 
ordered. 

Wilson,  A.  J.,  concurred. 


Talbott  v.  Eandall  et  al. 

FUed  January  26,  1886, 

SiTTDiG  AsiDB  Con VBTANCE— Creditor  moot  Reducb  Claim  to  Judgment.— A  oourt  of 
0qtDty  viU  not  interfere  to  set  aside  a  conveyanoe  by  a  debtor  for  alleged  frau'l,  or  restrain 
mrther  conveyance,  at  the  instance  of  a  simple  contract  creditor.  Before  such  relief  will  be 
^noted,  the  creditor  miut  have  reduced  his  claim  to  judgment.  Suing  out  a  writ  of  at- 
tMhrnent  is  not  sufficient. 

AiTEAL  from  the  second  judicial  district  court  of    Bernalillo 
county.     The  opinion  states  the  facts. 

NeSl  B.  Fidd  and  Warren  Bristol,  for  the  appellant. 
Wmiam  B.  ChUders,  for  the  appellees. 

AxTELL,  0.  J.     The  very  able  opinion  filed  in  this  case  by  Bell, 
^  J.,  before  whom  the  proceedings  were  had,  is  adopted  by  us  as 
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the  law  of  the  case,  and  for  the  reasons  set  forth  in  said  opinion,  the 
judgment  and  decree  of  the  lower  court  should  be  affirmed,  and  it  ifl 
80  ordered. 

Wilson,  A.  J.,  concurred. 

OPINION  OF  THE  LOWEB  COURT. 

Bell  A.  J.  This  is  a  bill  in  equity,  brought  to  set  aside  a  con- 
Tcyance  heretofore  made  by  the  defendant,  John  W.  Bandall,  and 
Lis  wife,  to  the  defendant,  John  Bandall,  on  the  ground  that  the 
same  was  fraudulent  and  void,  as  to  this  and  the  other  creditors  of 
the  said  John  W.  Randall. 

It  appears  from  the  bill  that  the  complainant  had,  prior  to  the 
commencement  of  this  suit,  brought  his  action  at  law  against  the 
said  John  W.  Bandall,  to  recover  an  alleged  indebtedness,  amount- 
ing to  about  seventeen  hundred  dollars.  In  his  action  at  law,  the 
plaintiff  therein  and  complainant  here,  had  sued  out  a  writ  of  at- 
tachment and  endeavored  thereunder  to  levy  upon  the  real  property 
of  the  said  John  W.  Bandall,  but  failed  because  of  the  conveyance 
aforesaid,  by  which  the  legal  title  to  the  property  had  passed  to 
the  defendant  John  Bandall. 

Upon  the  filing  of  this  bill,  the  court  granted  to  the  complainant 
tk  preliminary  injunction,  restraining  the  defendants  from  further 
conveyance  of  the  property  until  the  final  hearing  and  determination. 
The  injunction  granted  was  acccompanied  by  an  order  upon  the  de- 
fendants to  show  cause  why  the  same  should  not  be  continued;  the 
case  now  comes  up  for  hearing  upon  that  order.  The  only  question 
presented  by  the  bill  is  whether  the  complainant  has  the  necessary 
standing  in  court  to  entitle  him  to  the  relief  prayed  for.  Courts  of 
equity  have  invariably  intervened  when  applied  to  by  creditors  who 
have  established  their  claims  in  an  action  at  law,  to  remove  such 
obstructions  as  may  exist,  to  the  collection  of  the  debts  thus  es- 
tablished, by  enjoining  defendants  from  so  transferring  their  prop- 
erty as  to  place  it  beyond  the  reach  of  execution  and  the  setting  aside 
conveyances  which  are  found  to  be  void  as  against  such  creditors. 
The  general  rule  is,  that  equity  will  enjoin  anv  transfer  of  a  debtor's 
property,  made  with  intent  to  defraud  and  delav  his  judgment  cred- 
itors, or  to  give  a  portion  of  such  creditors  preference  over  others. 
But  I  think  it  is  well  settled  that  such  power  in  the  court  can  only 
be  invoked  in  behalf  of  creditors  who  have  established  their  claims 
by  judgment  in  a  court  of  law  and  will  not  be  exercised  on  behalf 
ei  mere  contract  creditors  or  creditors  at  large,  whose  claims  are 
not  reduced  to  judgment. 

The  rule  and  the  reasons  for  it  are  aptly  stated  by  a  learned  au- 
thor, who  says:  '' Equity  has  jurisdiction  of  fraud,  but  does  not  col- 
lect debts.  A  creditor  must  establish  his  demand  at  law  and  obtain 
a  lien  upon  the  property  before  the  transfer  interferes  with  his 
rights,  or  he  is  entitled  to  claim  relief  in  equity.  No  creditor  can 
be  said  to  be  delayed ,  hindered  or  defrauded  by  any  conveyance,  until 
some  property  out  of  which  he  has  a  specific  right  to  be  satisfied,  is 
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withdrawn  from  his  reach  by  a  fraudulent  conveyanoe.  Such  specific 
right  does  not  exist  until  he  has  bound  the  property  by  judgment  or 
by  judgment  and  execution,  as  the  case  may  be,  and  has  shown  that 
he  18  defrauded  by  the  conveyance  in  consequence  of  not  being  able 
to  procure  satisfaction  of  the  debt  in  due  course  of  law.  Then,  and 
then  only,  he  acquires  a  specific  right  to  be  satisfied  out  of  the  prop- 
erty conveyed,  and  shows  that  he  is  a  creditor,  and  delaved,  hin- 
dered and  defrauded  by  the  conveyance:"  Bump,  on  Fraudulent  Con- 
veyances, 522-3. 

Another  author  says:  "A judgment  creditor,  only,  can  inquire 
into  the  transmutation  of  his  debtor's  property:"  Jen.  Gh.,  405. 

High  on  Injunctions,  section  1,403,  says:  *'  It  is  to  be  observedi 
however,  that  the  jurisdiction  is  not  exercised  in  favor  of  mere  con> 
tract  creditors,  or  creditors  at  large,  whose  claims  are  not  reduced 
to  judgment,  and  in  the  absence  of  statutory  provisions  authorizing 
relief,  courts  of  equity  will  not,  at  the  suit  of  other  than  a  judgment 
oreditor,  interfere  by  injunction  to  restrain  a  debtor  from  any  dispo- 
sition of  his  property,  however  fraudulent,  which  he  may  see  fit  to 
make.  The  principle  upon  which  the  rule  is  based  is,  that  until  the 
creditor  has  established  his  claim  by  judgment,  he  has  no  right  to 
question  the  action  of  his  debtor  and  has  no  concern  with  his  frauds, 
and  to  allow  the  int-erference  in  behalf  of  mere  general  creditors, 
before  judgment,  would  lead  to  an  unjustifiable  and  often  oppressive 
interruption  of  the  debtor's  right  to  control  his  property."  Further 
on,  the  same  author  discusses  the  precise  question  arising  in  this 
ease,  and  says:  **  Upon  the  question  whether  an  attaching  creditor, 
whose  demand  is  not  yet  reduced  to  judgment,  may  properly  invoke 
the  aid  of  equity  to  enjoin  the  transfer  of  the  debtor's  property,  the 
authorities  are  not  altogether  uniform.  The  better  doctrine,  how- 
ever, seems  to  be  that  such  creditor  occupies  no  better  position  in 
this  respect  than  one  who  sues  by  the  ordinary  process  of  the  courts, 
and  he  wiU  not,  therefore,  be  allowed  to  enjoin  the  disposal  of  the 
debtor's  property  on  execution,  even  if  the  judgments  under  which 
the  execution  is  issued  were  fraudulently  confessed  by  the  debtor. 

Nor  can  the  debtor,  by  instituting  a  suit  in  attachment  and  by 
service  of  garnishee  process  therein,  acquire  such  a  lien  upon  prop- 
erty in  the  garnishee's  hands  as  to  warrant  a  court  of  equity  m 
enjoining  the  latter  from  disposing  of  the  property  before  judgment 
ana  execution  in  his  attachment  suit.  Such  a  creditor,  having  no 
jud^enty  execution  or  lien  upon  the  property,  occupies  the  same 
position  as  any  simple  contract  creditor,  and  an  allegation  of  danger 
of  loss  will  not  give  the  court  jurisdidtion  in  such  cases  to  grant  an 
injunction:"  High  on  Injunctions,  section  1,405. 

The  same  autJior  further  says:  ''The  general  rule  denying  relief 
by  injunction  against  transfers  of  their  debtor's  property  in  behalf 
of  creditors,  whose  demands  have  not  been  reduced  to  judgment, 
has  been  modified  b^  legislation  in  some  of  the  states:"  Ibid. ,1,407. 

Legislation,  modifying  the  rule,  has  been  had  in  !New  Jersey, 
Maryland  and  several  other  states,  but  this  legislation  was  had  m 
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Tiew  of  the  rule  that  requires  a  debt  to  be  established  before  a  court 
of  equity  will  interfere.  Because  a  creditor  sues  out  an  attachment 
it  cannot  be  said  that  his  debt  is  thereby  established.  He  only  dif- 
fers from  other  general  creditors  in  that  the  law,  for  special  reasons 
named  in  the  statute,  lends  to  him  the  auxilliary  aid  of  a  writ  of 
attachment.  The  debt  is  by  no  means  thus  established,  nor  does  it 
tend  to  establish  the  debt  any  more  than  the  ordinary  sworn  com- 

Jdaint  of  the  plaintiff  in  an  action  at  law  does  to  establish  the  debt 
or  which  the  action  is  brought. 

In  the  numerous  cases  which  I  have  examined  where  the  question 
at  issue  here  has  been  carefully  considered,  the  rule  as  laid  down 
by  the  text  writers  has  been  uniformly  adhered  to.  The  precise 
question  is  exhaustively  considered  m  the  case  of  Thurber  v. 
Blanck,  50  K.  Y.,  80,  and  the  rule  as  furnished  by  the  text  writers 
quoted,  is  therein  held  to  be  the  law  in  that  state.  From  numerous 
oases  in  other  states,  I  quote  the  following  as  being  directly  in 
point  and  in  support  of  the  views  which  have  been  heretofore  given. 
"  No  creditor,  not  a  judgment  creditor,  can  enjoin  his  debtor 
from  transferring  his  property:'*  Crowell  v.  Horack,  12  Neb.,  622. 
''  Plaintiff  must  obtain  a  judgment  at  law  before  he  can  maintain  a 
bill  to  set  aside  a  sale  of  a  stock  of  goods,  on  the  ground  of  fraud- 
ulent preference:"  Gormbel  v.  Arnett,  100  Ills.,  34.  "Before  a 
creditor's  bill  can  be  maintained  to  subject  property  of  the  debtor, 
fraudulently  conveyed,  to  the  payment  of  tne  complainant's  claim, 
such  claim  must,  as  an  indispensable  prerequisite,  have  been  first 
reduced  to  judgment:"    Stewart  v.  Fagan,  2  Woods,  215;  U.  S.  Di- 

Sest,  N.  S.,  vol.  7,  224.  ''Before  obtaining  judgment  upon  his 
emand,  an  attaching  creditor  cannot  maintain  an  action  to  nave  an 
alleged  fraudulent  conveyance  of  real  estate  set  aside:"  Weinlaud 
V.  Cochran,  9  Neb.,  480.  ''In  general,  a  creditor's  suit  cannot  be 
maintained  by  an  attaching  creditor  until  he  has  recovered  judg- 
ment:" Tennent  v.  Batty,  18  Eas.,  324.  We  think  the  same  prin- 
ciple is  recognized  by  the  supreme  court  of  the  United  States  in  the 
case  of  Jones  v.  Green,  1  Wall.,  330.  In  that  case,  Mr.  Justice 
Field,  who  delivered  the  opinion  of  the  court,  says:  "A  court  of 
equity  exercises  its  jurisdiction  in  favor  of  a  judgment  creditor  only 
when  the  remedy  afforded  him  at  law  is  ineffectual  to  reach  the  prop- 
erty of  the  debtor,  or  the  enforcement  of  the  legal  remedy  iti  ob- 
structed by  some  incumbrance  upon  the  propertv,  or  some  fiaudu- 
lent  transfer  of  it."  In  that  case,  the  bill  was  filed  to  subject  cer- 
tain real  property  of  the  judgment  debtor  to  the  lien  of  an  execu- 
tion before  an  attempt  had  been  made  to  secure  satisfaction  of  the 
debt  by  issue  of  execution  at  law  thereon.  It  follows,  of  course, 
that  where  the  legal  claim,  as  in  this  case,  was  not  even  established 
by  judgment,  the  court  will  not  interfere  to  set  aside  a  conveyance 
for  alleged  fraud,  or  restrain  further  conveyance.  In  the  light  of 
all  the  authorities  cited,  and  others  examined,  I  am  of  opinion  that 
the  complainant  herein  is  not  in  a  position  to  be  entitled  to  the 
relief  asked  for,  and  that  the  temporary  injunction  heretofore 
granted  must  be  dissolved. 
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SUPREME  COURT  OF  UTAH. 

United  States  v.  Clawson. 

Ftled  January  27, 1886. 

ScMVONnro  Ji7BT  AVTSR  JuBT  L18T  IS  ExHACSTJED.— When  the  district  court  is  unable  to 
cbfaun  a  triftl  jnr^  accordiojif  to  the  act  of  congress  of  June  23, 1874,  by  reason  of  the  exhaus- 
tian  of  the  jury  hst,  it  has  implied  power  to  issue  a  venire,  to  obtain  the  requisite  number  to 
eomplete  tbe  jury.    Such  power  is  mcident  to  the  authority  to  hold  the  court  and  to  try  jury 


Appeal  from  the  third  jadicial  district  ooart.  The  opinion  states 
file  facts. 

F.  8.  Richards,  and  Bennett,  Harkneas  dc  Kirkpatrick,  for  the  ap- 
pellant. 

Dickson  A  Varian,  for  the  United  States. 

Zans,  0.  J.  At  the  last  September  term  of  the  third  jadicial  dis- 
faiet  oonrtt  the  appellant  was  tried  on  an  indictment  containing  two 
eonnts;  the  first  charged  polygamy,  and  the  second  unlawful  cohabi- 
tation. 

He  was  convicted  on  both  counts,  and  sentenced  on  the  first  to 
pay  a  fine  of  five  hundred  dollars,  and  to  imprisonment  in  the  peni- 
tentiary for  a  term  of  three  years  and  six  months,  and  on  the  other 
count  to  pay  a  fine  of  three  hundred  dollars  and  to  imprisonment 
for  a  term  of  six  months.  From  this  judgment  he  has  appealed  to 
this  court. 

The  defendant  insists  that  the  jury  that  tried  him  was  not  legally 
eooatituted,  because  section  4  of  an  act  of  congress  in  relation  to 
oonrts  and  judicial  officers  in  the  territory  of  Utah,  approved  June 
23d,  1874,  was  not  followed  in  the  selection  of  the  jury. 

The  provisions  of  that  section,  in  so  far  as  they  are  material  to 
this  case,  are,  that  annuaUy  in  the  month  of  January,  the  clerk 
of  the  district  court  and  the  judge  of  probate  of  the  county  in 
which  such  court  is  to  be  held,  shall  make  a  jury  list  from  which 
grand  and  petit  jurors  shall  be  drawn  to  serve  until  a  new  list  shall 
be  made,  as  in  the  section  provided;  that  the  clerk  and  the  judge 
shall  alternately  select  a  name  until  two  hundred  names  have  been 
selected. 

The  section  also  provides,  that  the  names  on  the  list  shall  be 
viitten  on  slips  of  paper  and  deposited  in  a  box,  prescribes  the 
the  mode  of  (Rawing  the  regular  grand  and  petit  jurors  for  each 
term,  and  directs  that  the  names  so  drawn  shall  not  be  returned  to 
the  box  until  a  new  list  is  made  according  to  the  manner  prescribed 
ill  the  section. 

It  is  also  provided,  that,  if  during  the  term  any  additional  jurors 
shall  be  necessary,  they  shall  be  drawn  from  the  box  by  the  United 
States'  marshal  in  open  court. 

The  record  shows  that  during  the  trial  of  the  defendant,  and  be- 
foie  the  requisite  number  of  jurors  had  been  obtained,  all  the  names 
^w  drawn  out  of  the  box,  and  the  list  of  two  hundred  names  was 
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exhausted;  that  the  district  attorney,  on  the  ground  that  the  list  pro- 
yided  for  by  statute  was  exhausted,  then  moved  the  court  to  issue  a 
venire  in  order  that  the  requisite  number  might  be  obtained  and 
the  jury  completed;  and  that  thereupon  a  venire  was  issued  to  the 
marshfid  directing  him  to  summon  from  the  body  of  the  district, 
fifty  jurors.     From  these  the  jury  was  completed. 

This  was  the  only  means  by  which  the  court  could  obtain  a  jury 
to  try  the  cause.     For  the  clerk  and  probate  judge  are  authorized  to 
make  a  list  only  in  January.     The  statute  does  not  provide  for  a 
second  list  in  any  year;  and  to  have  stopped  in  the  midist  of  the  trial, 
and  to  have  issued  a  mandamus  requiring  the  judge  ofprobate  and  the 
clerk,  to  do  an  act  which  the  law  either  in  terms,  or  by  fair  construc- 
tion, did  not  require  them  to  do,  would  have  been  unlawful,   arbi- 
trary and  absurd;  it  would  have  resulted  in  injecting  into  the  case 
on  trial,  a  mandamus  suit;  and  the  result  would  have  been  confu- 
sion and  useless  delay.     It  is  also  likely  that  the  jurors,  which  would 
have  been  selected  by  the  probate  judge,  would  have  disqualified 
themselves  fox  sitting  in  a  polygamy  case,  by  answering  that  they 
believed  polygamy  and  unlawful  cohabitation  to  be  right.     And  the 
marshal  is  as  certain  as  the  clerk  to  select  impartial  jurym^i.     So 
that  the  real  object  in  view,  the  selection  of  an  impartifu  jury,  was 
fully  attained. 

The  court  had  two  courses  open  before  it,  one  was  to  stop  the 
trial  without  the  consent  of  the  partien,  and  to  continue  the  case, 
not  only  for  the  September  term,  but  for  the  December  term  as 
well,  and  to  the  February  term,  five  months  at  least,  and  that  too, 
contrary  to  the  constitution  which  guarantees  to  every  man  ohaiged 
with  a  crime,  a  speedy  and  impartial  trial. 

It  is  unreasonable  to  hold  that  congress,  by  the  section  in  ques* 
tion,  intended  to  paralyze  the  action  of  the  courts  If  the  method 
provided  by  the  statute  under  consideration  fails,  it  does  not  forbid 
the  court  from  obtaining  a  jury  by  an  open  venire.  If  the  common 
law  method  is  repealed  or  forbidden,  it  is  wholly  by  construotion 
and  implication. 

The  laws  of  the  United  States  expressly  require  each  of  the  dis- 
trict courts  of  this  territory  to  hold  four  times  a  year.  If  the  con- 
struction insisted  upon  by  the  appellants  be-  correct,  the  number 
of  terms  may  be  limited  to  two,  or  even  one  term  for  the  trial  of 
polygamy  cases. 

There  can  be  no  court  for  the  trial  of  criminal  and  other  -  joiy 
eases  without  a  jury.  But  if  the  method  expressed  in  the  statuta 
be  exclusive,  practically  it  may  limit  the  terms  to  two  or  even  one. 
If  the  position  of  appellant  is  right,  the  terms  last  year  were  limited 
to  two  for  polygamy  and  unlawful  cohabitation  cases,  because  the 
list  was  not  sufficient  for  the  third  term.  And  it  appears  that  there 
was  no  jury  for  any  class  of  cases  for  the  December  term  as  no 
names  at  all  were  left  in  the  box. 

The  court  properly  followed  the  statutory  method  of  obtaining  a 
jury  until  that  method  was  exhausted;  and  it  then  was  its  dnty  to 
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resort  to  the  powers  incident  to  it  under  the  common  law,  and  to 
obtain  a  jury  according  to  that  method.  This  view  is  supported  by 
the  authorities  cited  by  the  prosecution.  In  an  opinion  given  in 
the  case  of  the  United  States  v.  Rose,  6  Federal  Bep.,  136,  Ewing, 
D.  J.»  quoted  the  language  of  section  2  of  the  act  of  June  30th, 
1879,  which  is:  "  And  that  all  such  jurors,  grand  and  petit,  includ- 
ing those  summoned  during  the  session  of  the  court,  shall  be  pub- 
licly drawn  from  a  box  containing  at  the  time  of  each  drawing  the 
names  of  not  less  than  three  hundred  persons  possessing  the  quali- 
fieaticxis  prescribed  in  section  800  of  the  revised  statutes,  which 
names  shall  have  been  placed  therein  by  the  clerk  of  such  court, 
and  a  commissioner  to  be  appointed  by  the  judge  thereof,  which 
eommiflsioner  shall  be  a  citizen  of  good  standing,  residing  in  the 
district  in  which  such  court  is  held,  and  well  known  member  of  the 
principal  political  party  in  the  diahrict  in  which  the  court  is  held, 
opposing  that  to  wnich  the  clerk  may  belong;  the  clerk  and  said 
commissioner  each  to  place  one  name  in  said  box  alternately  with- 
oat  reference  to  party  affiliations,  until  the  whole  number  required 
shall  be  placed  therein;*'  and  also  the  language  of  section  804,  of 
the  revised  statutes  of  the  United  States,  the  former  law^  which 
is:  ''When,  from  challenge  or  otherwise,  there  is  not  a  petit  jury 
to  determine  any  civil  or  criminal  cause,  the  marshal  or  his  dep- 
uty shall,  by  order  of  the  court  in  which  such  deficiency  of  jurors 
happens,  return  jurymen  from  the  bystanders  sufficient  to  complete 
the  panel,"  and  said:  ''  This  section  is  not  repealed  in  terms  by  the 
set  of  June  30th,  1879,  nor  do  we  think  it  is  by  implication.  *  * 
Besides,  if  such  were  the  construction,  the  inconveniences  and  de- 
lays to  the  court  in  the  transaction  of  business,  would  be  incalcu- 
uble;"  and  after  pointing  out  the  delays  and  inconveniences,  the 
court  further  said :  ''It  certainly  was  not  in  contemplation  of  con- 
gress that  a  construction  working  such  inconveniences  should  be 
given  to  the  law." 

The  language  of  the  act  of  June  30,  1879,  was  more  explicit  and 
aathorized  a  stronger  inference  of  an  intention  to  exclude  any  other 
method  of  obtaining  a  jury,  than  would  section  4  of  the  act  of  June 
23, 1874,  on  which  the  defendant  relies.  And  the  reasons  for  the 
former  statute  were  similar  to,  and  quite  as  important  as  the  reasons 
for  the  latter.  In  the  case  cited  the  statutory  method  had  not  been 
exhausted;  in  the  case  in  hand  it  had;  and  if  the  objection  had 
been  sustained  by  the  court  in  the  former  case  the  delays  and 
ineonveniences  would  not  have  been  so  great  as  would  have  fol- 
lowed the  sustaining  of  the  objections  in  the  court  below. 

In  United  States  v.  Mumford,  16  Federal  Bep.,  165,  the  court 
oiade  an  order  directing  the  marshal  to  summon  jurors  from  the 
bystanders,  and  the  defendant  made  the  same  objections  as  were 
&uide  in  United  States  v.  iioss  supra,  and  the  court,  making  the 
aune  miing,  said:  ''  the  jury  law  of'  1879  is  a  general  law  relating 
to  all  jurors,  and  has  been  held  by  chief  justice  Waite  and  judge 
Bond,  sitting  together,  not  to  conflict  with  section  804  of  the  re- 
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▼ised  statates.  ^  ^  ^  A  literal  adherence  to  the  jury  law  of 
1879,  and  a  discardal  of  the  unrepealed  provisions  of  section  804, 
would  work  in  frequent  cases,  and  would  have  operated  in  the  pres- 
ent case,  a  delay  of  proceedings  equivalent  to  a  paralyzing  obstruc- 
tion of  the  business  of  the  court.  Congress  could  not  have  meant 
to  impose  upon  the  proceedings  of  courts  the  delays  adverted  to." 

Btall  V.  Harris,  Chicago  Legal  News,  November  1,  1884,  has  been 
cited.  This  case  arose  under  laws  of  state  of  Iowa,  which  required 
a  jury  list  to  be  made  by  certain  persons  named  for  that  par- 
pose;  and  that  all  jurors  should  be  drawn  therefrom.  The  regular 
panel  being  exhausted  the  district  court  refused  to  delay  the  trial 
in  order  to  fill  the  panel  from  the  jury  list;  but  directed  it  to  be 
filled  by  calling  persons  present  in  the  courtroom.  To  this  the 
defendant,  who  was  charged  with  a  crime,  excepted,  and  on  appeal, 
the  supreme  court  of  the  state  sustained  the  ruling  of  the  district 
oourt  and  said:  ''the  court  is,  and  mast  of  necessity  be  invested 
with  a  judicial  discretion  in  this  respect  to  the  end  that  justice  may 
be  obtaioed  and  that  unnecessary  delays  in  the  proceedings  of 
courts  will  not  occur."  Also  in  the  case  of  Maokey  v.  People,  2 
Colorado  JK.,  13,  the  court  held  that  the  statute  which  proTidea  that 
grand  jurors  should  be  selected  by  the  board  of  county  commis- 
sioners, did  not  exclude  the  common  law  method,  and  if,  after  the 
regular  panel  has  been  discharged  at  a  term  of  court,  an  exigency 
arises  for  another,  a  second  panel  may  be  selected  and  summoned 
by  an  open  venire  directed  to  the  sheriff.  To  the  same  effect  is  the 
case  of  Stone  v.  People,  3  Scammon,  326. 

The  laws  of  the  United  States  have  established  district  courts  in 
this  territory  and  given  them  common  law  jurisdiction  (power  to  tty 
cases).  All  the  specific  powers  and  means  which  it  is  necessary  for 
courts  to  employ  are  not  specified,  but  the  authority  to  hold  the 
oourt  confers  the  necessary  power.  The  general  ru}e  is  that  such 
power  is  implied  as  is  necessary  to  carry  into  effect  expressly  given 
power.  When,  therefore,  a  court  is  given  jurisdiction  to  try  a  jury 
case  (which  simply  means  the  power  to  do  so),  and  the  authori^  to 
gammon  a  jury  i^not  mentioneci,  it  is  implied;  for  without  a  {mj 
Hhere  cannot  be  a  court  for  the  trial  of  jury  cases.  If  the  jury  is 
denied,  the  court  is  incomplete.  When  the  method  of  obtaining  a 
jury,  provided  by  the  act  of  June  23d,  1874,  was  exhausted,  if  the 
court  had  no  other  authoritv,  its  power  to  try  the  appellant  was  gone 
for  five  months,  at  least.  Our  view  is,  that  when  the  mode  of  obtain- 
ing a  jury  according  to  the  statute  had  failed,  the  power  to  use  the 
ordinary  means  (the  means  to  which  the  lower  court  did  resort), 
was  implied;  it  was  incident  to  the  authority  to  hold  the  court  and 
to  try  jury  cases.  In  the  case  of  the  United  States  v.  Hill  ei  aL, 
Broclenbrough's  Reports,  156,  Marshall,  0.  J.,  said:  *'  It  has  been 
justly  observed,  that  no  act  of  congress  directs  grand  juries,  or  de- 
fines their  powers.  By  what  'autnority  then,  are  they  summoned 
and  whence  do  they  derive  their  powers?  The  answer  is,  that  the 
laws  of  the  United  States  have  erected  courts  which  are  invested 
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with  criminal  jurisdiction.  This  jurisdiction  they  are  bound  to  ex- 
ercise, and  it  can  only  be  exercised  through  the  instrumentality  of 
grand  jaries.  They  are,,  therefore,  given  by  a  necessary  and  indis- 
pensable implication.  But  how  far  is  this  implication  necessary  ? 
The  answer  is  obvious.  Its  necessity  is  co-extensive  with  that  juris- 
diction to  which  it  is  essential." 

The  laws  of  the  United  States  give  the  district  courts  of  the  ter- 
ritories common  law  jurisdiction,  and  we  are  of  the  opinion  that 
these  courts  have  the  authority  to  employ  the  common  law  method 
of  summoning  a  jury,  when  no  other  is  furnished  by  statute,  or 
when  the  method  so  furnished  has  been  exhausted,  as  in  this  case. 
To  this  method  the  court  below  resorted. 

Section  93,  laws  of  Utah,  1881,  page  169,  provides  that  ''when 
jurisdiction  is  by  this  code,  or  by  any  other  statute,  conferred  on  a 
court  or  judicial  officer,  all  the  means  necessary  to  carry  it  into  effect 
are  also  given,  and  in  the  exercise  of  the  jurisdiction,  if  the  course 
of  proceeding  be  not  specifically  pointed  out  by  this  code  or  the  stat- 
ute, any  suitable  process  or  mode  of  proceeding  may  be  adopted , 
which  may  appear  most  conformable  to  the  spirit  of  this  code  or 
the  statute." 

If  this  section  applies  to  a  prosecution  for  a  breach  of  a  law  of 
the  United  States,  it  save  the  court  ample  power  to  adopt  the 
method  which  was  followed,  after  the  statutory  method  haa  been 
exhausted.  Whether  this  statute  applies,  we  do  not  deem  it  neces- 
sary to  decide  in  this  case.  Having  disposed  of  the  only  exception 
argued,  it  only  remains  to  be  added  that  no  error  has  been  found  in 
the  record,  sufficient  to  authorize  a  reversal  of  the  judgment  of  the 
eourt  below. 

The  sentence  and  judgment  of  the  lower  court  is  affirmed. 

Twiss,  A.  J.,  concurred. 

Emebson,  J.,  expressed  no  opinion. 


SUPREME  COURT  OF  WASHINGTON  TERRITORY, 

Fox  r.  Terbitoby. 

FUed  September  17.  1884. 

Statotb  PRncRumro  Qualifioatioits  for  Mkdioal  Praotitionirs— CoKarmiTioNAL 
Law.— A  territorial  stfttute  prescribing  certain  quAlifications  for  aJl  penonii  pro]>08ing  to 
practice  medicine  and  surgery  in  the  territory,  and  excluding  all  persons  not  naving  such 
^{Salifications  except  those  who  were  engaged  m  practice  at  the  time  of  the  passage  of  the  act, 
■  neither  an  ex  pcitfeieto  law  nor  a  bill  of  attainder,  nor  is  it  in  conflict  with  the  fourteenth 
unendment  of  the  United  States  constitution. 

Nkw  Trial — ^Affidavit  on  must  bk  embodied  in  Record.— An  affidavit  used  on  a  motion 
(or  a  new  ^al  will  not  be  considered  on  appeal  unless  made  part  of  the  record  l^  being  in- 
corporated in  the  biU  of  exceptions. 

cxcLCMON  of  Intoxicated  Witness  from  Court  Room— New  Trial.— The  exclusion  of 
*o  mtoxicated  witness  from  the  court  room,  and  the  refusal  of  the  court  to  permit  him  to 
testify,  is  not  error;  but  it  might  constitute  a  ground  for  a  new  trial,  if  the  party  offering  the 
vitaesi  infoimed  the  court  of  the  importance  of  his  testimony  aud  asked  an  adjournment  of 
Atrial  until  he  became  competent  to  testify,  and  the  court  refused  the  request. 
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Ebrob  to  the  third  judicial  district  court.  The  opinion  states  the 
facts. 

P.  P.  Carroll,  J.  L.  Murphy,  and  Jacobs,  Jenner  dk  Reed,  for  the 
plaintiff  in  error.' 

C,  M.  Bradshato,  prosectUing  attorney,  for  the  territory. 

TuBNEB,  A.  J.  The  plaintiff  in  error  was  indicted,  tried  and  con- 
victed at  the  October  term,  1883,  of  the  district  court  for  the  third 
judicial  district,  holding  terms  at  Seattle  in  King  county,  for  the 
offence  of  practicing  medicine  for  gain,  contrary  to  chapter  CLXIX 
of  the  code.  The  indictment  is  based  on  section  2,291  of  the  code, 
which  section  constitutes  a  part  of  the  chapter  before  referred  to. 

The  plaintiff  in  error  demurred  to  the  indictment  in  the  court 
below  and  his  demurrer  was  overruled. 

After  verdict,  plaintiff  in  error  moved  the  court  for  a  new  trial  on 
the  grounds  hereafter  mentioned.  The  motion  was  supported  b^ 
an  affidavit  from  one  of  the  attorneys  in  the  case,  which  affidavit 
disclosed  the  following  facts  in  substance,  namely,  one  of  the  wit- 
nesses for  the  defense  being  called  to  testify  on  the  trial  was  found 
to  be  intoxicated,  and  while  in  that  condition  was,  by  order  of  the 
court,  removed  from  the  courtroom  before  he  had  testified,  and 
incarcerated  in  jail  for  contempt. 

The  affidavit  then  goes  on  to  show  the  nature  of  the  evidence 
which  it  wati  expected  and  believed  this  witness  would  have  given, 
which  was  in  short  that  the  witness  was  a  physician,  and  that  he 
alone  prescribed  for  and  compounded  the  medicine  for  the  particu- 
lar person  mentioned  in  the  indictment  as  attended  and  prescribed 
for  by  the  plaintiff  in  error,  and  that  he  alone  received  the  compen- 
sation paid  by  said  person  therefor,  the  defendant  having  been 
simply  an  intermediary  between  himself  and  the  said  person  to  con- 
vey the  medicine  and  receive  the  money. 

fhe  facts  relied  on  in  support  of  the  motion  for  a  new  trial,  do 
not  appear  in  the  record  except  from  the  motion  and  the  affidavit 
filed  in  support  of  it. 

The  motion  for  a  new  trial  was  overruled.  Sub^equeutly  the 
plaintiff  in  error  moved  in  arrest  of  judgment  upon  some  of  the 
grounds  relied  on  in  support  of  the  demurrer,  ana  this  motion  was 
also  overruled. 

The  case  is  brought  to  this  court  by  writ  of  error. 

The  assignmente  in  error  go  only  to  the  constitutionality  of  the 
law  and  to  the  action  of  the  court  as  shown  in  the  affidavit,  in  ex- 
cluding the  intoxicated  witness  from  the  court-room,  and  to  the 
refusal  of  the  court  below  to  grant  the  motion  for  a  new  trial. 

Other  alleged  errors  were  urged  by  counsel  for  plaintiff  in  error, 
in  argument  and  .in  the  brief  filed,  but  we  do  not  feel  authorized  to 
consider  them,  especially  as  they  do  not  refer  to  matters  that  are 
fundamental  and  vital  to  the  prosecution. 

In  support  of  the  proposition  that  the  law  is  unconstitutional, 
counsel  for  plaintiff  in  error  rely  upon  the  cases  of  Cummings  v. 
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State  of  Missouri,  4  Wall.,  277;  Ex  parte  Garland,  4  Wall.,  333; 
Crandall  v.  Meade,  6  Wall.,  35;  Constitution  of  the  United  States, 
Foarteenth  Amendment. 

The  cases  in  4th  Wallace,  which  are  well  kno^n  to  the  profes- 
sion, go  to  the  power  of  a  state  government  or  the  general  govern- 
ment,  to  pass  ex  post  facto  laws  and  bills  of  attainder.  We  do  not 
think  the  provisions  of  chapter  CLXIX  of  the  code  liable  to  the 
objection  that  they  are  in  any  sense  ex  post  facto  laws,  or  in  the 
nature  of  a  bill  of  attainder.  They  prescribe  qualifications  for  all 
persons  proposing  to  practice  medicine  and  surgery  in  the  territory, 
and  in  so  doing  exclude  many  from  the  practice  who  might  other- 
wise engage  in  it,  but  this  exclusion  does  not  proceed  upon  the  idea 
of  panishment  for  past  acts. 

It  was  the  attempt  of  congress  in  the  one  case;  and  the  state  of 
Missouri  in  the  other — ^to  prescribe  punishment  by  legislative  enact- 
ment for  participation  in  the  rebellion,  directed  at  particular  classes, 
prescribing  additional  penalties  for  acts  before  that  declared  crimes,, 
rendering  punishable  acts  not  before  criminal,  and  changing  the 
roles  of  evidence  by  which  less  or  different  testimony  was  made 
sufficient  to  convict — ^that  was  declared  by  the  supreme  court  of  the 
United  States  to  be  violation  of  the  federal  constitution  in  the  cases 
of  Oummings  v.  Missouri,  and  Ex  parte  Garland,  supra. 

Neither  do  we  find  anything  in  said  chapter  that  orings  it  within 
theprinciple  laid  down  in  the  case  of  Orandall  vs.  State  of  Nevada, 
6Wall.,  35. 

It  is  claimed  by  counsel  for  plaintiff  in  error  tbat  the  law  is  in 
conflict  with  the  fourteenth  amendment  to  the  constitution  in  that 
it  prescribes  a  standard  of  qualification  to  entitle  one  to  practice 
medicine  and  sui^ry,  namely,  the  being  a  graduate  of  a  medical 
college  or  university,  and  it  relaxes  the  standard  in  favor  of  those 
who  were  engaged  in  the  practice  at  the  time  of  the  passage  of  the 
law. 

We  see  a  discrimination  here,  it  is  true,  but  no  deprivation  of  a 
right  seciured  by  the  fourteenth  amenduMut.  It  will  hardly  be 
contended  thai  it  is  the  ri^t  of  medical  practitioners,  bearingp 
diplomas  from  a  medical  coflege  or  university,  to  have  excluded 
from  the  practice  all  who  are  not  thus  qualified. 

Another  objection  to  the  law  urged  by  counsel  is  that  it  discrim- 
mates  between  persons  of  CNqual  teaming  and  skill  by  permittiuR 
that  person  to  practice  medicine  and  surgery,  .who  was  so  engaged 
the  my  before  the  passage  of  the  law,  while  it  denies  the  privilege 
to  the  person  who  may  seek  to  engage  in  the  practice  the  day  after 
or  at  any  time  after  the  passage  of  the  law.  It  appears  to  be  an 
toflwer  to  this  objection  to  say  that  the  law  does  not  denj  the 
priyilege  of  practicing  medicine  and  surgery  to  anyone.  Any  citizen 
of  the  territory  may  qualify  himself  in  the  manner  pointed  out  by 
the  law,  and  thereafter  may  lawfully  engage  in  the  practice  of  medi- 
eme  and  surgery. 

Bo. 
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The  legislature  for  good  and  valid  reasons  has  exempted  a  par- 
ticular class  from  the  necessity  of  having  this  qualification »  but  the 
action  does  not  entitle  persons  of  another  class  to  claim  the  exemp- 
tion as  a  legal  tight  to  themselves  under  the  fourteenth  amend- 
ment or  under  an^  other  clause  of  the  federal  constitution. 

Another  objection  founded  upon  the  provision  of  the  law  which 
exempts  from  its  oiperation  pnysicians  and  surgeons  in  another 
state,  territory  or  province,  living  adjacent  to  this  territory,  who 
may  cross  the  border  to  attend  patients  in  the  territory,  is  disposed 
of  by  the  same  line  of  reasoning. 

For  an  authoritative  interpretation  of  the  several  clauses  of  the 
fourteenth  amendment,  and  their  bearing  and  operation  upon  laws 
of  the  character  of  that  now  under  consideration,  we  refer  to  the 
Slaughter  House  cases,  16  Wall.,  36. 

The  assignment  of  error  to  the  effect  that  the  court  excluded  the 
iatoxicated  witness  from  the  court  room,  and  refused  a  poetpoae- 
ment  of  the  trial,  thus  depriving  the  plaintiff  in  error  of  tae  beeefii 
^  the  testimony  of  such  witness,  is  not  sustained  by  the  record. 
The  only  mention  of  this  incident  is  in  the  affidavit  filed  in  support 
tof  the  motion  for  a  new  trial.  This  court  will  not  look  to  an  ex  parte 
affidavit  filed  in  a  cause  for  a  fact  that  should  have  been  made  a 
part  of  the  record  by  bill  of  exceptions.  Besides,  if  the  affidavit 
were  accepted  in  lieu  of  a  bill  of  exceptions,  it  does  not  sustain  the 
assignment  of  error.  It  does  not  show  that  any  objection  whatever 
was  made  to  the  exclusion  of  the  witness  from  the  court  room,  or 
that  any  attempt  was  made  by  plaintiff  in  error  to  obtain  the  benefit 
of  the  testimony  of  the  witness,  by  moving  the  court  for  an  ad- 
journment until  the  witness  should  become  competent  ix>  testify. 
•  ^  The  motion  for  anew  trial  was  based  on  two  grounds:  first,  be- 
cause of  the  action  of  the  court  in  excluding  from  the  court  room 
the  intoxicated  witness,  and  second,  because  the  verdict  was  con- 
trary to  the  law  and  evidence.  The  exclusion  of  the  intoxicated 
witness  was  not  error,  but  it  might  have  constituted  strong  f^ound 
for  a  new  trial,  if  the  defendant,  upon  the  exclusion  of  the  witness 
bad  informed  the  court  of  the  importance  to  the  defense  of  his  tes- 
timony, and  had  asked  an  adjournment  of  the  cause  until  he  beeame 
competent  to  testifv^  and  the  court  had  refused  the  request.  But 
nothing  of  this  kind  is  shown.  Furthermore,  there  being  no  bill  of 
exceptions,  from  which  we  can  become  apprised  of  the  testimony  in 
the  court  below,  we  cannot  say  that  the  evidence  of  the  intoxicated 
witness  would  have  had  such,  an  effect  as  to  require  the  granting 
of  a  new  trial.  For  the  same  reason  we  cannot  say  that  the  verdict 
was  contrary  to  the  law  and  the.  evidence. 

We  find  no  error  in  the  record  and  the  judgment  of  the   district 
court  is  affirmed. 

HoYT,  A.  J.,  and  Wingabd,  A.  J.,  concurred. 


pel 
lac 
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CONNOLLT  V.   GtTNNINGHAM  ET  AL. 

FUed  StpUmber  S4f  1884. 

CoiTTBACT,  WHEN  Fbaud  ON  CouBT— PuBLic  PoLiOY.— A  contract  between  a  mortgagor  and 
aod  mortgagee,  for  the  purpose  of  bringing  a  Bctitioua  sait  to  foreclose  the  mortgage,  so  as  to 
cat  off  the  right  of  an  apparent  senior  mortgagee,  by  whicji  it  is  agreed  that  the  mortgagee 
■ball  secure  a  judgment  and  purchase  the  mortgaged  property  at  execution  sale,  and  hold  the 
nme  in  trust  for  the  mortgagor,  is  a  fraud  on  the  court,  and  consequently  contrary  to  public 
pelicy  and  void.  If  the  mortgagee  procures  the  property  in  pursuance  of  such  fraudulent 
agreement,  and  afterwards  refuses  to  execute  the  trust,  a  court  of  equity  wiU  not  compel  him 
aotfido. 

Appeal  from  the  district  ooort.    The  opinion  states  the  facts. 

Judson  dt  Jsrad,  for  the  appellant. 
CarroU^  Ten  Eyckdk  Booty  for  the  appellee. 

Obeene,  O.  J.  Appellant  brought  an  action  against  appellee  in  the 
district  court,  by  fihng  a  complaint,  which  alleged ,  in  substance,  the 
following,  as  the  facts  constituting  bis  cause  of  action. 

On  the  thirty-first  day  of  March,  1879,  appellant  was  the  owner  of 
north  half  of  lots  1  and  2  in  block  16,  Oiympia,  and  on  said  day 
borrowed  from  appellee,  Ounningham,  eight  hundred  dollars,  to  be 
paid  in  two  years,  with  interest  payable  quarterly,  at  one  per  cent, 
r  month;  and,  to  secure  the  same,  a  mortgage  was  made  by  appoi- 
nt upon  the  aforesaid  premises,  to  said  Cunningham,  which  was 
duly  lecorded. 

That  some  time  after  the  making  of  said  mortgage,  appellant  and 
the  aforesaid  appellee,  discovered,  for  the  first  time,  that  there  was 
existing  upon  the  records  of  Thurston  county,  aforesaid,  what  pur- 

S^rted  to  be  a  mortgage  upon  said  premises,  made  the  third  day  of 
arch,  1871,  whereby  one,  Moses  H.  Scott,  mortgaged  to  one 
Samuel  Scott  the  said  premises  for  thirty-five  hundred  and  fifty  dol- 
lars. That  neither  appellant,  nor  said  appellee,  had  knowledge  of 
the  existence  of  said  Scott  mortgage,  until  said  discovery.  That 
the  same  remained  of  record  unsatisfied,  although  past  due,  and 
neither  of  the  parties,  appellant  or  appellee  herein,  had  knowledge, 
or  any  means  of  knowledge,  as  to  the  residence  or  whereabouts  of 
the  said  Scotts,  or  as  to  the  payment  of  the  indebtedness  secured 
by  saiil  Scott  mortgage,  or  whether  it  was  continued,  or  entitled  to 
be  continued,  as  a  valid  and  subsisting  lien  upon  aforesaid  prem- 
ises; and  that  the  continuance  of  the  same,  unsatisded  of  record, 
tended  to  impair  the  said  appellee's  security  upon  said  premises 
and  to  cast  a  cloud  upon  appellai)t*s  title  thereto.  That  on  or 
about  the  first  of  May,  1880,  the  said  parties  hereto  took  counsel 
in  relation  to  said  Scott  mortgage,  and  were  advised  by  their  said 
eoansel  that  its  validity  could  be  tested  by  an  action  to  foreclose 
^>pellee's  mortgage,  that  said  appellee's  mortgage  was  not  yet  due, 
bat  the  interest  thereon  was  payable  every  three  months;  that  ap- 
pellant and  appellee  then  and  there  acting  under  and  by  advice  of 
said  counsel,  mutually  agreed  that  appellant,  for  the  purpose  of 
testing  the  validity  of  said  Scott  mortgage,  and  for  no  other  pur- 
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pose,  would  omit  to  pay  the  interest  on  appellee's  mortgage  when 
the  same  became  due,  so  that  a  default  mi^ht  be  made  and  taken 
therein,  giving  appellee  a  cause  of  action  against  appellant,  for  fore- 
closure of  his  said  mortgage. 

That  after  default  it  was  mutually  agreed  as  aforesaid,  appellee 
should  commence  an  action  and  make  said  Scott  a  party  defeudant, 
and  that,  by  proper  averments  in  the  complaint,  said  Scott  should 
be  required  to  answer  concerning  the  validity  of  his  said  mortgage, 
and  the  existence  of  the  indebtedness  secured  thereby.  And  so 
that  the  same  might  and  could  be  contested  in  appellee's  foreclos- 
ure action,  if  the  same  should  be  sought  to  be  enforced  by  the  said 
Scott  against  said  premises  without  merit. 

That  it  was  further  mutually  agreed  by  the  said  appellant  and  appel- 
lees, that  appellant  should  accept  service  of  summons  andcompiaint 
in  said  foreclosure  suit  to  be  •ommenced  as  aforesaid,  and  make  no 
appearance  in  said  action,  except  as  against  said  Scott,  but  should 
suffer  judgment  to  be  taken  by  default,  and  appellee  should  be 
allowed  to  take  a  decree  of  foreclosure  and  oraer  of  sale  of  said 
premises  against  appellant,  and  that  said  {>remises  should  be  sold 
oy  the  sheriff  of  said  county  in  manner  required  by  law,  and  that  at 
such  sale  appellee  should  become  the  purchaser  of  the  said  prop- 
erty, for  an  amount  at  least  equal  to  the  amount  of  his  claim  with 
interest  and  expenses,  and  not  exceeding  its  value,  and  that  said 
sale  should  be  confirmed  without  objection  on  part  of  appellant,  and 
deed  should  be  made  by  the  sheriff  to  appellee  in  pursuance  of  such 
sale,  conveying  to  him  the  legal  title  of  said  property. 

That  appellee  should  take  and  hold  the  legal  title  so  acquired  in 
trust  for  appellant  and  as  security  for  the  payment  of  the  said  eight 
hundred  dollars  with  interest  and  costs,  expenses  and  counsel  fees 
in  said  foreclosure  action,  and  that  upon  payment  of  the  same  by 
appellant,  and  upon  demand  of  appellant,  the  said  appellee,  Cun- 
ningham, agreed  to  reconvev  the  said  legal  title  to  appellant,  tbe 
same  as  he  received  it  from  the  said  sheriff. 

That  it  was  further  agreed,  as  aforesaid,  that  while  said  appellee 
should  hold  the  said  legal  title  in  trust  for  appellant,  as  aforesaid, 
and  during  the  pendency  of  said  action,  he  should  receive  the  rents, 
issues  and  profits  of  the  tenements  on  said  premises,  and  apply  the 
same  in  liquidation  of  his  said  claim  against  appellant,  and  that 
upon  a  reconvevance,  to  be  made  as  aforesaid  to  appellant,  he,  said 
appellee  should  account  for  the  rents,  issues  and  profits  received  by 
him  and  apply  them  on  appellanji's  indebtedness. 

That  it  was  further  mutually  agreed  that  appellee  should  bring 
said  action  solely  for  the  purpose  of  testing  the  validity  of  satd 
Scott  mortgage  and  to  change  appellee's  security  from  a  mortgage 
to  a  deed,  ciDsolute  in  form,  freed  from  the  said  Scott  mortgage,  and 
to  be  held  in  trust  in  manner  and  form  and  for  the  purpose  afore> 
said.  That  appellant  performed  all  the  conditions  of  the  aforesaid 
agreement  on  his  part.  That  appellee  commenced  said  action  and 
proceeded  to  foreclose  his  said  mortgage — obtained  a  decree  and  or- 
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der  of  sale — whereupon  the  said  premises  were  sold  to  him  by  the 
said  sheriff,  and  a  sheriff's  deed  was  duly  made  and  executed  to  ap- 
pellee, conveying  to  him  the  legal  title  to  said  premises,  and  that  he 
leceired  the  rents,  issues  and  profits  as  aforesaid.  That  afterwards 
appellant  wished  and  offered  to  account  with  and  pay  appellee  all 
the  costs,  expenses,  counsel  fees  and  disbursements  incurred  in  the 
said  foreclosure  proceedings,  and  the  principal  and  interest  due  on 
said  eight  hundred  dollars  mortgage.  That  said  appellee  refused  to 
account,  or  to  accept,  or  receive  the  said  costs,  etc.,  and  the  amount 
due  as  aforesaid,  and  wrongfully,  and  contrary  to  the  aforesaid  mu-> 
tnal  agreement,  wholly  refused  to  reconvey  said  premises  to  appel- 
Lmt,  i^d  wrongfnUy  claimed  the  same  in  liis  own  Wht,  and  wrong- 
fully  denied  that  he  held  the  same  in  trust  for  appellant. 

That  the  said  premises  are  worth  four  thousand  dollars,  and  that 
appellant  is  in  possession  of  part  of  said  premises. 

After  the  averments  of  these  facts,  the  complaint  concludes  with 
a  prayer  in  due  form,  for  an  account,  specific  performance  and  other 
relief. 

To  this  complaint  the  defendant  demurred.  The  demurrer  was 
sustained  and  the  cause  dismissed.  From  the  judgment  of  dismis- 
sal an  appeal  is  taken  to  this  court.  The  question  thus  presented 
tons  for  our  determination  seems,  briefly  stated,  to  be  this:  were 
the  agreement  set  forth  in  the  complaint,  and  the  transactions  in 

(Pursuance  thereof,  such  as  a  court  of  equity  will  recognize  as  the 
oundalion  for  the  relief  sought. 

Courts  are  for  the  adjusting  of  variances  or  difficulties,  for  the 
merging  of  old  rights  and  creating  of  new,  for  changing  the  situation 
of  parties  as  only  a  court  can  change  it.  It  is  against  public  policy, 
for  persons  to  agree  or  undertake  to  occupjr  the  time  and  attention 
of  the  people's  courts  with  pretended  litigation,  in  which  there  is  no 
real  controversy  or  no  change  of  attitude  or  relation  sought  to  be 
effected  by  the  judgment. 

This,  so  far  as  the  foreclosure  of  the  inortgage  subsisting  between 
appelluit  and  appellee  is  concerned,  is  just  what  in  substance  they 
speed  and  undertook  to  do.  They  had  agreed  beforehand  what 
should  be  the  outcome,  effect  and  operation  of  the  judicial  proceed- 
iDgB  they  instituted.  There  was  between  them  nothing  substantial 
for  the  court  to  do. 

No  real  judicial  change  in  these  relations  was  to  be  effected  by  in- 
tervention of  the  court.  The  relation  of  mortgagor  and  mortgagee 
▼hich  subsisted  between  them  at  beginning  of  the  action,  was  still 
to  subsist  between  them  at  its  close,  utterly  unaffected  in  any  material 
particular.  A  paper  mortgage  which  had  passed  between  them, 
wag  to  be  demolished  and  a  sheriffs  deed  was  to  be  substituted, 
which  as  between  the  parties  was  to  have  precisely  the  same  mean- 
ing and  operation. 

Change  of  possession  which  followed  the  deed,  was  a  mere  vol- 
untary matter,  for  securing  which,  action  of  the  court  was  of  no 
utility;  and  the  accrument  of  costs  was  a  mere  incident  to  the  judi- 
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cial  proceedings,  unbeneficial  to  either  party  and  ana£fectiug  their 
relations  as  mortgagor  and  mortgagee.      # 

But  it  is  urged,  that  under  our  statute  any  sort  of  relief  may  be 
got  by  confession  of  judgment,  and  that  the  judicial  proceeding 
was  in  its  nature  a  confession  of  judgment. 

To  this  view  two  ai^wers  apply : 

1st.  Our  statute,  in  order  to  secure  good  faith  and  prevent  col- 
lusion and  fraud,  has  hedged  about  the  proceedings  for  confession 
of  judgment  by  many  cheeks  requisite  to  be  observed,  not  one  of 
which  was  complied  with  in  the  proceedings  instituted  by  these 
parties. 

2d.  A  confession  of  judgment  effects  substantial  changes  in  the 
attitude  and  relations  of  the  parties,  whereas,  by  this  proceeding, 
the  parties  were  to  be  left  precisely  as  they  were  before. 

But  it  is  said  there  was  a  real  controversy  to  be  waged  with  Sam- 
uel Scott,  the  prior  mortgagee,  and  a  substantial  judgment  to  be 
taken  as  to  his  rights. 

But  on  what  theory  was  the  plaintiff  Cunningham  entitled  to  have 
him  made  a  party  to  the  proceeding  against  Connolly  ? 

On  the  theory  that  Cunningham  was  waging  c^ainst  Connolly  a 
bona  tide  suit  for  actual  foreclosure,  to  which  suit  Samuel  Scott  was 
a  necessary  party.  That  theory  was  the  theory  on  which  the  court 
must  have  proceeded  to  adjudicate  against  Scott's  rights.  But 
that  theory  was  a  sham  and  an  imposition  on  the  court,  and  it  is 
very  questionable  whether  the  decree  against  Scott  has  any  validity 
whatever.  In  reality,  plaintiff  Canningham  and  defendant  Connolly 
were  in  collusion;  they  really  were  both  plaintiffs,  and  the  Scotts 
were  the  only  defendants.  The  real  purport  of  the  suit  was  to 
quiet  title  and  not  to  foreclose  a  mortgage.  These  men,  Connolly 
and  Cunningham,  found  the  Scott  mortgage  standing  in  their  way. 
It  was  a  cloud  on  their  title  and  they  sought  to  get  rid  of  it.  How 
did  they  proceed  ? 

By  a  foolishly,  unnecessary  indirection,  and  by  an  imposition  on 
the  court.  They  led  the  court  blindly  and  circuitously  to  accom- 
that  which  no  doubt  it  would  intelligently  and  willingly  have  done 
had  it  been  frankly  asked  to  do  it.  That  the  intention  of  CyOnnoIIy 
and  Cunningham  was  merely  to  clear  the  title  is  manifest  from  the 
consideration,  that  had  the  mortgage  to  Scott  been  still  a  lien,  the 
court  could  have  sold  the  premises  subject  to  it,  without  decreeing  its 
foreclosure -ran  event  entirely  undesired,  unprovided  for  and  un- 
contemplated by  the  parties,  in  their  agreement  for  conduct  and 
issue  of  the  suit. 

The  deceitful  and  fraudulent  character  of  this  agreement  ap- 

Eears  in  another  way.  It  was  stipulated  that  Cunningham  should 
ecome  purchaser  at  the  sheriff's  sale,  and  although  it  was  not  said 
that  no  one  else  should  bid,  it  appears  from  the  whole  tenor  and 
spirit  of  the  agreement,  that  the  parties  intended  that  he  and  no 
other  person  should  be  purchaser.     Otherwise  their  substantial  re« 
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lationship  of  mortgagor  and  mortgagee  coald  not  be  maintained  nn- 
impaired. 

Thej  made  it  their  intent  and  interest  that  tiiere  should  be  no 
lair,  judicial  sale,  but  only  a  sham  sale — fraudulent,  perhaps,  as 
against  Samuel  Scott,  idle  as  between  themselves,  sham  as  towardi^ 
the  court.  This  fraud,  going  to  the  very  substance  of  their  eon- 
tract,  was  sufficient  of  itself  to  make  it  void.  Any  collusive  act  of 
parties,  whereby  the  record  in  a  suit  is  made  up  to  deceive  purpose- 
ly the  court  as  to  the  true  intent  and  object  of  the  suit,  is  a  fraud. 
It  matters  not  how  innocent  was  the  ultimate  object  desired  to  be 
attained,  nor  how  justifiable  the  parties  were  in  purposing  to  attain 
that  end,  nor  how  absurdly  unnecessary  was  the  deceit  which  was 
practiceil. 

Any  deceit  is  utterly  inconsistent  with  that  perfect  directness  and 
openness,  which  should  characterize  parties  when  they  seek  Idie 
intervention  of  their  sovereign  to  adjust  in  court  their  difficulties. 
Every  agreement  to  practice  such  deceit  is  fraudulent,  against  pub* 
he  policy  and  void. 

This  conrt  as  a  chancery  court  is  now  asked  to  become  a  party 
to  such  an  agreement  by  approving  and  confirming  it,  and  assisting 
appellant  to  the  advantage  he  expected  to  get  from  it.  We  refuse 
the  alliance.     We  will  leave  the  parties  where  we  find  them. 

They  trusted  each  other's  honor  and  for  all  rights  under  tkeir 
agreement  we  will  send  them  upon  each  other's  honor  to  repose* 
Both  were  in  fault,  and  as  far  as  we  can  see,  equally  so. 

If  one  of  them  was  advised  by  a  lawyer  to  deceive  the  court,  he 
can  look  to  the  responsibility  of  that  lawyer. 

We  are  told  that  this  is  a  case  of  hardship;  but  we  do  not  see 
how  there  can  be  much  hardship,  in  light  of  the  fact  that  despite 
the  void  agreement,  there  still  remains  the  mortgage  which  iiiB 
agreement  was  intended  to  displace.  If  the  i^reement  was  void, 
because  against  public  policy,  what  is  to  prevent  appellant  from 
mging  now,  in  the  proper  form,  under  that  mortgage,  whatever 
lights  a  mortgagor  has,  by  our  laws,  c^inst  a  mortgagee  in  posses- 
sion who  refuses  to  foreclose  ? 

The  judgment  of  the  district  court  will  be  affirmed. 

WnfOABD,  A.  J.,  and  Tixbneb,  A.  J.,  concurred. 


Connolly  v.  Cunningham. 

Filed  September  U,  1884, 
JuDCMorr  AwiBMSD  on  the  anthority  of  Connolly  v.  Cunningfaam,  amie. 

Appeal  from  a  judgment  of  the  district  court.    The  facts   were 
similar  to  those  in  Connolly  v.  Cunningham,  ante. 

Judson  dc  Israel,  for  the  appellant. 
Carroll,  Ten  EyckdkJSoot,  for  the  appellee. 
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Greene,  C.  J.  This  cause  has  been  submitted  as  turning  upon 
the  same  facts  as  appear  in  the  appeal  case  of  Connolly  y.  Cunning- 
ham et  al.,  in  which  the  opinion  of  the  court  was  filed  this  morning. 

The  same  law  is  applicable  in  this  cause  as  in  that,  with  an  analo- 
gous result. 

Accordingly  the  judgment  of  the  district  court  will  be  affirmed. 

TvBNEB,  A.  J.,  and  Winoabd,  A.  J.,  concurred. 


Adams  v.  Kelly  et  al. 

Fiied  September  t4, 1884, 

Statute  of  Limitations— Notb  whin  not  Barbed  bt  FoBKiaN  Statute. --A  note  made 
in  California  by  a  resident  thereof,  may  be  enforced  against  the  maker  in  Washington  terri> 
tory,  after  he  has  become  a  resident  thereof,  if,  at  the  time  he  left  California,  the  note  was 
not  barred  by  the  statute  of  limitations  of  that  state,  nor  barred  by  the  statute  of  limitations 
of  Washington  teiritory  at  the  time  suit  was  commenced. 

EsBOB  to  the  district  court.     The  opinion  states  the  facts. 

P.  P,  Carroll  and  Beavia  dk  Puryn,  for  the  plaintiff  in  error. 
H,  Dtistan,  for  the  defendants  in  error. 

• 

WiNGARD,  A.  J.  John  Kelly,  John  Gilchrist  and  Frank  Hender- 
son brought  suit  in  the  district  court,  second  district,  holding  terms 
at  Yakima  City,  against  M.  N.  Adams,  on  a  certain  promissory  note 
executed  by  said  Adams,  in  the  state  of  California,  whilst  all  the 
parties  were  residents  of  California. 

The  defendant  answering  the  complaint,  set  up  sec.  337  of  the 
code  of  California,  as  follows:  "That  the  statute  of  limitations  of 
the  state  of  California  is  as  follows,  to  wit:  The  periods  prescribed 
for  the  commencement  of  actions,  other  than  for  tne  recoyery  of  real 
property,  are  as  follows — Sec.  337 — within  four  years;  an  action 
upon  any  contract,  obligation  or  liability  founded  upon  an  instru- 
ment in  writing,  executed  in  this  state;  and  further  aDeged  that  the 
cause  of  action  set  forth  in  the  complaint  accrued  more  than  four 
years  before  the  commencement  of  this  action  and  cannot  be  main- 
tained under  the  law  of  California,  by  reason  of  the  lapse  of  time. 

The  note  was  in  words  and  figures  following: 
$330.00.  Statsn  Island,  March  1,  1877. 

On  the  first  day  of  October,  1877,  "without  grace,  I  promise  to 
pay  to  the  order  of  Kelly,  Henderson  and  Gilchrist,  three  hundred 
and  thirty  dollars,  with  interest  at  the  rate  of  one  per  cent,  per 
month,  froQi  date  until  paid,  principal  and  interest  payable  only  in 
gold  coin  of  the  goyernment  of  the  tJnited  States,  for  yalue  receiyed. 

M.  N.  Adams. 

The  plaintiff  replied  inter  alia  that  the  defendant  left  the  state  of 
California  before  four  years  had  elapsed  from  the  making  of  said 
note,  or  from  the  time  the  same  became  due,  and  became  a  resident 
of  Yakima  county,  Washington  territory,  and  has  neyer  since  re- 
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tamed  to  the  state  of  OaliforDia,  bat  is  now  a  resident  of  Wash- 
ington territory.  That  defendant's  whereabouts  was  not  known  to 
plaintiffs  after  leaving  said  state  until  within  about  eighteen  montiis 
from  the  oommencement  of  their  action  against  him.  That  said 
note  is  not  barred  by  the  statute  of  limitations  of  the  State  of  Oal- 
ifomia,  on  account  of  defendant's  absence  therefrom  before  four 

SUB  had  elapsed  from  the  time  said  note  became  due  as  aforesaid, 
e  action  was  commenced  July  14,  1883. 

A  jury  was  waived  and  the  cause  was  tried  by  the  court  upon  the 
pleftdings  and  the  evidence.  ''The  court  found  (so  the  transcript 
states)  me  defendant  liable  upon  said  promissory  note  and  rendered 
judgment, "  etc. 

The  plaintiff  in  error  pleaded  a  single  section  of  the  statute  of 
California  only.  This  was  new  matter  and  is  expressly  denied  by 
the  reply  of  the  plaintiff  below. 

Section  forty-six  of  the  code  of  this  territory  cannot  be  invoked 
to  aid  the  plaintiff  in  error,  because  he  was  no  longer  a  non-resident, 
bat  had  resided  here,  almost  from  the  date  at  whion  the  note  became 
due. 

The  venue  was  transitory, — the  remedy  could  be  sought,  and  was 
sought  and  foutid  here. 

Six  years  had  not  elapsed  from  the  time  the  action  accrued  until 
suit  was  brought  in  the  court  below.  The  action  was  not  barred 
by  any  statute  of  limitation. 

No  assignment  of  errors  was  made  by  the  plaintiff  herein,  and  the 
eause  was  heard  by  agreement  of  parties  and  consent  of  the  court 
upon  the  sole  question  as  to  the  sufficiency  of  the  pleadings  and 
eyidcDce  to  support  the  findings  of  the  district  court. 

The  judgment  of  the  court  below  is  affirmed. 

Grbene,  0.  J.,  and  Tubneb,  A.  J.,  concurred. 


Hutchinson  v.  City  of  Olympia. 

FiUd  Sefiiember  £4. 1884. 

DmcT  inSiDKWALK— Injury  Gaubkd  bt— Liability  of  City.— The  city  of  Olympia,  tinder 
its  charter  and  the  statutes  of  the  territory,  is.  liable  in  an  action  hj  a  private  person  for  an 
bjmy  caused  by  the  neglect  of  the  city  to  repair  a  defect  in  one  of  its  sidewalks. 

Ebbob  to  the  district  court.     The  opinion  states  the  facts. 

D,  P.  Ballard,  for  the  plaintiff  in  error. 
Judson  dt  Israel,  for  the  defendant  in  error. 

This  is  a  suit  in  error  to  reverse  a  judgment  which  was  rendered 
npon  sustaining  a  demurrer  to  the  complaint. 

The  single  question  submitted  to  this  court  for  its  decision  is,  as 
to  the  liability  of  the  city  of  Olympia,  under  its  charter,  and  the 
statutes  of  this  territory,  to  an  action  by  a  private  person  for  an 
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Obeene,  C.  J.  This  canse  has  been  submitted  as  turning  upon 
the  same  facts  as  appear  in  the  appeal  case  of  Connolly  v.  Cunning- 
ham et  al.,  in  which  the  opinion  of  the  court  was  filed  this  morning. 

The  same  law  is  applicable  in  this  cause  as  in  that,  with  an  analo- 
gous result. 

Accordingly  the  judgment  of  the  district  court  will  be  affirmed. 

TuBKEB,  A.  J.,  and  Wingabd,  A.  J.,  concurred. 


Adams  v.  Kelly  et  al. 

Filed  September  24, 1884. 

Statutb  of  Limttatioks— Note  when  not  Barbed  bt  Fobbion  Statutb.--A  note  made 
in  California  by  a  resident  thereof,  may  be  enforced  against  the  maker  in  Washington  terri- 
tory.  after  he  has  become  a  resident  thereof,  if,  at  the  time  he  left  California,  the  note  was 
not  barred  by  the  statute  of  limitations  of  that  state,  nor  baired  by  the  statute  of  liniitationB 
id  Washington  territory  at  the  time  suit  was  commenced. 

Ebbob  to  the  district  court.    The  opinion  states  the  facts. 

P.  P.  Carroll  and  Beavia  dh  Puryn,  for  the  plaintiff  in  error. 
H.  Dustan,  for  the  defendants  in  error. 

■ 

WiNGABD,  A.  J.  John  Eelly,  John  Gilchrist  and  Frank  Hender- 
son brought  suit  in  the  district  court,  second  district,  holding  terms 
at  Yakima  City,  against  M.  N.  Adams,  on  a  certain  promissory  note 
executed  by  said  Adams,  in  the  state  of  California,  whilst  all  the 
parties  were  residents  of  California. 

The  defendant  answering  the  complaint,  set  up  sec.  337  of  the 
code  of  California,  as  follows:  ''That  the  statute  of  limitations  of 
the  state  of  California  is  as  follows,  to  wit:  The  periods  prescribed 
for  the  commencement  of  actions,  other  than  for  the  recovery  of  real 
property,  are  as  follows — Sec.  337 — within  four  years;  an  action 
upon  any  contract,  obligation  or  liability  founded  upon  an  instru- 
ment in  writing,  executed  in  this  state;  and  further  alleged  that  the 
cause  of  action  set  forth  in  the  complaint  accrued  more  than  four 
years  before  the  commencement  of  this  action  and  cannot  be  main- 
tained under  the  law  of  California,  by  reason  of  the  lapse  of  time. 

The  note  was  in  words  and  figures  following: 
$330.00.  Staten  Island,  March  1,  1877. 

On  the  first  day  of  October,  1877,  "without  grace,,!  promise  to 
pay  to  the  order  of  Kelly,  Henderson  and  Gilchrist,  tiiree  hundred 
and  thirty  dollars,  with  interest  at  the  rate  of  one  per  cent,  per 
month,  froip  date  until  paid,  principal  and  interest  payable  only  in 
gold  coin  of  the  government  of  the  TTnited  States,  for  value  received. 

M.  N.  Adams. 

The  plaintiff  replied  inter  alia  that  the  defendant  left  the  state  of 
California  before  four  years  had  elapsed  from  the  making  of  said 
note,  or  from  the  time  the  same  became  due,  and  became  a  resident 
of  Yakima  county,  Washington  territory,  and  has  never  since  re- 
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tamed  to  the  state  of  Oalifornia,  but  is  now  a  resident  of  Wash- 
ington territory.  That  defendant's  whereabonts  was  not  known  to 
plaintifis  after  leaving  said  state  until  within  about  eighteen  mon&s 
from  the  oommencement  of  their  action  against  him.  That  said 
note  is  not  barred  by  the  statute  of  limitations  of  the  State  of  Oal- 
ifornia, on  account  of  defendant's  absence  therefrom  before  four 
years  had  elapsed  from  the  time  said  note  became  due  as  aforesaid. 
The  action  was  commenced  July  14,  1883. 

A  jury  was  waived  and  the  cause  was  tried  by  the  court  upon  the 
pleadings  and  the  evidence.  ''The  court  found  (so  the  transcript 
states)  the  defendant  liable  upon  said  promissory  note,  and  rendered 
jndsmenty  *'  etc. 

Tne  plaintiff  in  error  pleaded  a  single  section  of  the  statute  of 
California  only.  This  was  new  matter  and  is  expressly  denied  by 
the  reply  of  the  plaintiff  below. 

Section  forty-six  of  the  code  of  this  territory  cannot  be  invoked 
to  aid  the  plaintiff  in  error,  because  he  was  no  longer  a  non-resident, 
but  had  resided  here,  almost  from  the  date  at  which  the  note  became 
due. 

The  venue  was  transitory, — the  remedy  could  be  sought,  and  was 
sought  and  foiii^d  here. 

Six  years  had  not  elapsed  from  the  time  the  action  accrued  until 
suit  was  brought  in  the  court  below.  The  action  was  not  barred 
by  any  statute  of  limitation. 

Nu  assignment  of  errors  was  made  by  the  plaintiff  herein,  and  the 
eause  was  heard  by  agreement  of  parties  and  consent  of  the  court 
upon  the  sole  question  as  to  the  sufficiency  of  the  pleadings  and 
evidence  to  support  the  findings  of  the  district  court. 

The  judgment  of  the  court  below  is  affirmed. 

Obeene,  C.  J.,  and  Tubneb,  A.  J.,  concurred. 


Hutchinson  v.  City  of  Olympia. 

Filed  September  U.  1884. 

,  BxTECT  ihSibewalk— Injury  Gauskd  bt— Liabilftt  or  Gitt.— The  cilr^  of  Olympia,  under 
iU  charter  and  the  statutes  of  the  territory,  is  liable  in  an  action  by  a  private  person  for  an 
bjoty  caused  by  the  neglect  of  the  city  to  repair  a  defect  in  one  of  its  sidewalks. 

Ebbob  to  the  district  court.     The  opinion  states  the  facts. 

D.  P.  Ballard,  for  the  plaintiff  in  error. 
Jndaon  (k  Israel,  for  the  defendant  in  error. 

This  is  a  suit  in  error  to  reverse  a  judgment  which  was  rendered 
upon  sustaining  a  demurrer  to  the  complaint. 

The  single  question  submitted  to  this  court  for  its  decision  is,  as 
to  the  liability  of  the  city  of  Olympia,  under  its  charter,  and  the 
statutes  of  this  territory,  to  an  action  by  a  private  person  for  an 
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injury  caused  by  the  neglect  of  the  city  to  repair  a  defect  in  one  of 
ite  siaewalks. 

Section  62  and  sub-division  25  of  section  3  appear  to  be  the  only 
fiarts  of  the  defendant's  charter  material  to  be  considered.  These 
ace  as  follows: 

"  Sec.  62.  The  wards,  streets  and  alleys,  within  said  city  limits, 
shall  be  under  the  exclusive  control  of  the  common  council,  who 
shall  make  all  needful  rules  in  regard  to  the  improvement,  repair, 
grading,  cleaning,  etc.,  thereof,  and  for  the  purposes  of  this  act, 
said  city  shall  not  be  included  in  any  road  district,  but  the  road  tax, 
due  bylaw  within  the  city,  shall  be  collected  as  provided  l^  or- 
dinance." 

''Twenty-fifth."  ''To  construct  and  repair  sidewalks,  and  to  re- 
move obstructions  from  streets,  alleys,  sidewalks  and  sewers;  and 
to  levy  and  collect  a  special  tax  or  assessment,  upon  all  blocks,  lots 
or  parcels  of  land  fronting  on  such  street,  alley  or  sidewalk  wittiin 
the  city  limits,  sufScient  to  pay  the  expenses  of  such  improvement, 
or  repair  or  removal  of  obstruction,  and  for  such  purpose  may  es- 
tablish districts,  consisting  of  the  blocks,  lots  or  parcels  of  iauid 
fronting  in  the  whole  or  such  portion  of  the  street,  alley  or  sidewalk 
to  be  made  or  repaired,  as  may  be  deemed  advisable.' 

"A  lot  or  parcel  of  land  shall  be  deemed  to  front  on  an  alley,  when 
Buch  alley  runs  through  it,  or  it  shall  touch  upon  such  alley.  But 
in  no  case  shall  such  sidewalk  be  built,  and  such  assessment  be 
iaade,  or  tax  levied  to  pay  therefor,  unless  a  majority  of  the  property 
owners  in  such  district  shall,  by  petition  to  the  common  council, 
ask  for  the  same,  or  two-thirds  of  the  members  of  the  common 
council  assent  thereto,  by  vote  at  a  regular  meeting." 

That  these  sections  cast  on  the  city,  the  duty  of  Keeping  its  side- 
walks in  repair,  we  entertain  no  doubt.  It  is  to  be  observed  that 
sec.  62  gives  the  city  "  exclusive  control"  of  the  streets,  and  ex- 
pressly devolves  upon  it  the  function  of  making  ' '  all  needful  rules 
in  resard  to  the  improvement  and  repair  thereof.  This  grant  of 
''exclusive  control'  implies  that  control  is  deemed  by  the  legisla- 
ture desirable  and  necessary  for 'the  accommodation  of  the  public, 
and  imposes  the  duty  of  exercising  that  control  as  far  as  public  con- 
venience and  safety  may  require.  The  imposition  of  the  duty  to 
make  "  all  needful  rules  "  for  the  improvement  and  repair  of  streets, 
implies  that  rules  will  be  needed — that  is  to  say,  because  public  use 
and  welfare  will  demand  such  improvements  and  repairs.  We  think, 
that  the  provisions  of  this  section,  taken  by  themselves,  impose  a 
manifest  duty  upon  the  municipality  to  keep  its  streets  in  repair; 
and  if  its  streets,  then  also  its  sidewalks,  for  they  are  a  part  of  its 
streets. 

Subdivision  25  has  been  assumed  by  defendant  to  qualify  sec.  62, 
and  to  indicate  that  the  legislature  intended  not  to  charge  the  oily 
with  any  such  duty.  Defendant  bases  this  assumption  upon  the 
supposition  that,  according  to  this  subdivision  there  can  be  no 
repair  of  a  sidewalk,  except  upon  one  or  the  other  of  two  co&tiii- 
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genoieBy  namely,  a  petition  by  a  majority  of  properfy-owners,  or  a 
two-thirds  vote  of  the  council.  But  the  language  used,  as  we  read 
it,  does  not  saj^  nor  import  any  such  thing.  It  only  says  that  with- 
out such  petition  or  Yote,  there  shall  in  no  case  a  ''sidewalk  be 
built,"  and  an  '*  assessment  be  made  or  tax  levied  to  pay  therefor." 
"Therefor  "  means /or  the  mdewaJk  being  built.  ''Built"  means  con- 
druded.  Between  Duilding  and  repairing,  there  is  a  plain  distinc- 
tion. To  build  a  sidewalk  in  a  country  town,  or  in  an  unfrequented 
guarter  of  a  city  might  be  a  very  inexpedient,  because  a  needless, 
public  work.  But  if  a  sidewalk,  once  built,  be  not  kept  in  repair, 
it  becomes  directly  a  positive  offense  to  the  public,  a  man-trf(()  and 
g  nuisance. 

As  regards  the  liability  of  a  city  like  Olympia  to  a  private  action, 
in  a  case  like  this,  except  by  authority  of  express  statute  giving  the 
right  to  sue,  there  is  considerable  conflict  among  the  authorities, 
iiid  mttny  shades  of  distinction  are  made  in  endeavors  to  reconcile 
them.  The  various  views  are  presented,  and  the  cases  pro  and  con 
diacumed  in  Dillon  on  Municipal  Corporations,  and  in  the  oases 
of  Bums  V.  The  District  of  Columbia,  1  Otto,  540;  Hill  v.  Boston, 
122  Mass.,  344;  and  21  Mich. 

In  Bums  v.  The  District  of  Columbia,  the  supreme  court  of 
the  United  States  declare  unequivocally  in  favor  of  the  liability. 
It  does  not  seem  to  us  to  have  been  necessary  for  the  decision  of 
tiukt  case  to  have  asserted  so  broad  a  doctrine;  but  that  the  court 
intended  to  assert  it,  and  toplant  their  decision  upon  it,  there  can, 
we  think,  be  no  mistake.  We  regard  that  decision  as  binding  upon 
08,  and  oonclusive  of  this  case  as  to  the  liability  of  the  city. 

Such  being  our  opinion,  we  do  not  think  it  necessary  or  wise  to 
octtsider  the  question  of  whether  sections  661  and  662  of  the  code 
do  not  make  all  municipal  or  quasi  corporations  liable  to  private 
action  for  personal  injuries  caused  by  their  neglect  of  duty  owed  to 
the  public. 

The  decision  of  the  court  below  will  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

WBiftiaD,  A.  J.,  ana  Tubi^eb,  A.  J.,  concurred. 


Waua  Walla  Pbintino  and  PuHLiSHiNe  Company  v.  Budd  et  al. 

Filed  September  26,  1881 

Ituu  or  TftiAL  CoURT--Rsvi>w  or  on  Appbal.— A  rule  of  the  trUl  court  will  not  be 
<Bonlered  and  acted  upon  bv  the  appellate  ouurt  unless  the  same  is  embodied  in  the  record. 

AppiiAAircB  BT  Filing  Demorker— Default  J udombnt.— Filing;  a  demurrer  with  the 
dttk  is  ao  appearance  bj  the  defendant,  and  thereafter  the  court  cannot  enter  a  default  judc:- 
■est  in  favor  of  the  plamti£f  without  action  upon  the  demurrer  or  notice  to  the  defendant. 

Bbbob  to  the  district  court.     The  opinion  states  the  facts. 

A.  E.  Isham,  for  the  plaintiff  in  error. 

B.  L,  SharpUeirif  for  the  defendants  in  error. 
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TuBNEBy  A.  J.  The  defendants  in  error,  who  were  plaintiflb  in  the 
court  below,  oommenoed  an  action  against  the  plaintiff  in  error  in 
the  district  court  of  the  first  district  holding  terms  at  Walla  Walla, 
to  recover  the  sum  [of  four  hundred  and  ninety-nine  dollars  and 
eighty-eight  cents,  with  interest,  for  the  breach  of  a  contract,  etc. 

The  summons  and  complaint  were  served  on  the  twenirjr-ninth  day 
of  May,  1883,  and  judgment  by  default  against  plaintiff  in  error  was 
taken  at  chambers  on  me  twentieth  day  of  June,  1883. 

The  plaintiff  in  error,  by  its  attorney,  on  the  thirtieth  day  of  May, 
1883,  the  day  after  tiie  service  of  the  summons  and  complaint,  filed 
with  the  clerk  of  the  court  a  general  demurrer  to  the  complaint. 

The  court  refused  to  regard  the  demurrer  because  as  stated  in 
argument  the  demurrer  was  not  served  upon  the  opposite  side 
as  required  by  one  of  the  rules  of  the  district  court,  and  it  being 
considered  there  was  no  sufficient  appearance  other  than  by  tiie 
demurrer,  judgment  by  default  was  taken  against  plaintiffis  in  error 
for  failure  to  answer. 

The  rule  of  the  court  requiring  service  of  demurrer  upon  the 
opposite  party,  if  intended  to  be  invoked  here  to  sustain  the  action 
of  the  court  below,  should  have  been  made  a  part  of  the  reoord  of 
this  case. 

The  rules  of  trial  courts  are  a  part  of  the  record  of  ev^ry  cause 
tried  in  such  court,  and  may  be  certified  to  an  appellate  court  as  a 
part  of  such  record.  We  are  not  at  liberty  in  tne  absence  of  such 
certification  to  receive  and  act  upon  the  rule  of  court  in  ques- 
tion. 

The  action  of  the  court  below,  therefore,  in  allowing  judgment  by 
default,  notwithstanding  the  interposition  of  the  demurrer  by  plaint 
iff  in  error,  must  be  considered  upon  the  law  as  we  find  it  upon 
the  statute  book  unaffected  by  the  said  rule.  We  are  quite  certain 
that  the  filing  of  the  demurrer  with  the  clerk  was  a  sufficient  com- 
pliance with  law  to  constitute  an  appearance,  and  that  judgment  by 
default,  without  action  upon  the  demurrer  and  without  notice  to  the 
defendant  below,  was  grave  error. 

Under  the  circumstances  it  should  not  require  an  affidavit  of 
merits  to  entitle  the  defendant  to  have  the  judgment  vacated. 

The  error  was  not  a  mere  irre^larity.  It  was  more.  It  was  a 
denial  to  the  defendant  of  substantial  rights. 

The  action  of  the  learned  judge  below  was  predicated  on  the  rule 
which  is  not  before  us  now,  and  was,  perhaps,  justifiable  under 
said  rule. 

We  have  serious  doubts,  however,  of  the  legality  of  a  rule  which 
could  be  construed  as  requiring  service  of  a  demurrer  to  constitute 
such  demurrer  an  appearance  under  section  72  of  the  code. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 
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SUPREME  COURT  OF  WYOMING, 
Tbabing  Bbothebs  t;.  Meteb. 

Filed  JoMuary  99,  1886. 

Ddmibbal  of  Wbit  of  Error— Failure  to  Filk  Abstract  of  Rboord.— A  writ  of  error 
vin  be  dismined  if  the  plaintiffs  in  error  fail  to  file  an  abstract  of  the  record  within  the  time 
imacribed  by  rule  twelve  of  the  supreme  court. 

MonoN  to  dismiss  writ  of  error.    The  opinion  states  the  facts. 

/.  W.  Bldke^  for  the  plaiiltiffs  in  error. 
Downey  dkOroeabuckf  for  the  defendant  in  error. 

Lagkt,  O.  J.  For  the  failure  of  plaintiffs  in  error  to  file  the  ab- 
stract of  the  record  within  the  time  prescribed  by  rule  twelve  of 
this  court,  the  motion  of  defendant  m  error,  to  dismiss  the  writ  of 
ertoTf  and  strike  this  cause  from  the  docket,  is  sustained.  Costs 
against  plaintiffs  in  error. 

All  concurred. 


Collins  Bbothebs  v.  Johnson. 

Filed  January  t9,  1886.  ' 

Weit  or  EsBOR  Dibmisbkd  on  the  authority  of  Trabing  v.  Meyer,  ante. 

MonoN  to  dismiss  writ  of  error.  The  facts  were  similar  to  those 
in  Trabing  v.  Meyer,  ante, 

W.  W.  Corbettf  for  the  plaintiffs  in  error. 
J.  W.  Blake,  for  the  defendant  in  error. 

Lacey,  C.  J.  For  the  same  cause  as  in  Trabing  v.  Meyer,  avJte^ 
the  writ  of  error  is  dismissed,  and  this  cause  is  stricken  from  the 
docket. 

Costs  against  plaintiffs  in  error. 

All  concurred. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  20.061. 

People  v.  Tbeabwell. 

In  Bank.    Filed  February  2,  1885. 

Disbarment  of  Attobney— CoNvicnoN  of  Felony  by  Justice  of  Peace— Appeal.— 
rhe  supreme  court  cannot  disbar  an  attorney,  under  section  288  of  the  code  of  civil  proce- 
dure, upon  receipt  of  a  certified  copy  of  the  record  of  a  justice  of  the  peace  convicting  him  of 
embezzlement,  if  it  appear  that  an  appeal  had  been  taken  from  the  judgment  of  ooaviction, 
which  was  undetermined  at  the  time  the  application  to  disbar  was  made. 

Applioation  to  disbar  an  attorney.    The  opinion  states  the  facts. 

Attorney  Oeneral  and  G.  A,  Harpham  for  the  plaintiff. 
A,  C.  Adams  and  W.  C.  Belcher  for  the  defendant. 

MoBBiBON,  G.  J.  This  is  a  proceeding  for  the  removal^  of  an 
attorney  of  this  oonrt,  brought  under  section  288,  G.  C.  P.,  which 
provides  as  follows:  *'In  case  of  the  conviction  of  an  attorney  or 
counselor  of  a  f elonj  or  misdemeanor  involving  moral  turpitude,  the 
clerk  of  the  court  m  which  such  conviction  is  had  shall,  within 
thirty  days  thereafter,  transmit  to  the  supreme  court  a  certified  copy 
of  the  record  of  conviction."  By  the  following  section  of  tne 
same  code  it  is  provided  that  the  proceeding  to  remove  or  suspend 
an  attorney  and  counselor  who  has  been  convicted  of  a  felony  or 
misdemeanor  must  be  taken  by  the  court  on  the  receipt  of  a  certi- 
fied copy  of  the  record  of  conviction.  In  such  proceeding  to  re- 
move or  suspend  the  code  makes  the  record  of  conviction  conclusive 
evidence. 

In  this  case  the  defendant  was  convicted  of  the  crime  of  embez- 
zlement before  J.  J.  Bruton,  a  justice  of  the  peace  of  Lake  county, 
state  of  Galifornia,  on  the  23d  day  of  December,  1884,  and  the  ap- 
plication for  the  removal  of  the  defendant  is  based  upon  a  .certified 
copy  of  the  docket  of  said  justice  of  the  peace.  On  the  filing  of 
such  certified  copy  of  the  proceedings  in  the  case,  with  Uie  olan  of 
this  court,  an  order  was  duly  made  requiring  the  defendant  to  show 
cause  at  a  time  and  place  therein  mentioned  why  he  should  not  be 
removed  from  his  office  as  an  attorney  of  this  court,  and  in  answer 
to  the  order  to  show  cause,  he  shows  to  this  court  that  he  appealed 
from  the  judgment  of  conviction  entered  against  him  in  said  justice's 
court,  to  the  superior  court  of  the  county  of  Lake,  on  the  23d  day 
of  December,  lo84,  which  appeal  is  still  pending  in  said  superior 
court,  undecided  and  undetermined.  The  appeal  was  properly 
taken  under  section  1,466  of  the  penal  code,  and  was  pending  at  the 
time  the  present  proceeding  to  remove  the  defendant  was  instituted 
in  this  court. 

It  has  been  frequently  held  by  this  court  that  an  appeal  from  a 
judgment  of  the  former  district  court  to  the  supreme  court  operated 
as  a  suspension  of  the  judgment  of  the  lower  court  for  all  purposes: 
Enowles  v.  Inches,  12  Oai.,  213;  Woodbury  v.  Bowman,  lo  Id., 
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635;  People  v.  Frisbie,  26  Id.,  135;  and  by  parity  of  reasoning  we 
mjxsi  hold  that  an  appeal  from  the  judgment  of  a  justice's  court  to 
the  superior  court,  has  the  same  operation  and  effect.  There  is 
therefore,  no  judgment  of  the  justice's  court  which  is  now  capable 
of  being  carried  into  effect,  and  it  is  quite  within  the  range  of  pos- 
sibilities that  the  judgment  entered  against  the  defendant  and  now 
standing  on  the  justice's  docket,  may  be  reversed  in  the  higher 
court. 

In  our  opinion  there  is  not  such  a  final  conviction  against  the 
defendant  as  the  law  contemplates  to  justify  his  removal,  and  we 
think  the  proceeding  to  that  end  has  been  prematurely  commenced. 

The  order  to  show  cause  is  discharged. 

Shabpstein,  J.,  Boss,  J.,  McEee,  J.,  and  Mtrice,  J.,  concurred. 


No.  8.382. 

BicrrH  V.  Woodvillb  Con.  S.  M.  Co. 

JMpartment  Ttoa.    FOed  F^brvary  i,  1886. 

RiaoLunoN  or  Boabd  or  DiRBoroBa— Admission  as  to  Salary  or  OrriOER.— A  resolu- 
tioD  of  the  board  of  directors  of  a  corporation  stating  that  the  salary  of  its  president  for  the 
preceding  year  was  fixed  at  a  certain  amount  per  month,  is  an  admission  that  the  salary  was 
»  fixed  for  the  preceding  year,  but  is  no  evidence  of  a  contract  for  a  salary  prior  to  that  time* 

Appeal  from  a  judgment  of  the  superior  court;  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

X%d  dt  Wood^  for  the  appellant. 

6.  F.  (jt  W.  H,  Sharp,  for  the  respondent. 

Thobnton,  J.  The  resolution  of  May  7,  1877,  is  evidence  that 
the  president's  salary  was  fixed  by  contract  at  one  hundred  and  fifty 
dollars  per  month  from  the  first  of  May,  1876,  until  the  fourteenth 
of  December,  1877,  when  it  was  fixed  at  fifty  dollars  per  month. 
We  find  no  evidence  that  the  resolution  of  May  7,  1877,  stating  that 
the  salary  of  president  was  one  hundred  and  fifty  dollars  for  the 
pieceding  year  was  untrue.  It  may  be  true,  though  no  resolution 
c&n  be  found  in  the  minutes  of  the  board  fixing  the  salary  at  that 
sum.  It  may  have  been  so  fixed,  and  no  entry  of  it  made  in  the 
minutes.  The  above  resolution  is  an  admission  by  the  board  of 
directors,  which  was  competent  to  make  it,  that  the  salary  was  so 
fixed. 

It  seems  to  us  that  the  court  below  has  fallen  into  an  error  in  the 
compatation  which  appears  in  the  findings  allowing  the  plaintiff  any 
salary  for  any  portion  of  time  exceeding  one  year  prior  to  May  1, 
1877.  It  seems  to  us  that  the  past  year  alluded  to  in  the  resolution 
above  referred  to,  commenced  on  May  1,  1876.  The  first  year  did 
not  commence  before  the  date  last  named,  and  the  admission  in  the 
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resolution  is  no  evidence  of  a  contract  for  a  salary  prior  to  that  time. 
But  this  error,  if  any,  is  immaterial,  as  the  payments  could  be  and 
were  properly  applied  to  the  salary  earned  prior  to  thirty-first 
March,  1877,  which  exceeded  the  payments,  and  this  excess  was  held 
barred  by  the  statute  of  limitations.  Whether  this  portion  of  claim 
is  barred  or  not  we  say  nothing.  As  the  plaintiff  does  not  appeal, 
the  question  is  not  before  us.  We  find  no  material  error,  and  the 
judgment  and  order  are  affirmed. 

Ordered  accordingly. 

Shabpbtein,  J.,  and  Mybioe,  J.,  concurred. 


No.  8,500. 

Abnold  V.  Johnson. 

DeparUnent  Two,    Filed  February  S^  1886, 

Delivbbt  of  Endobsid  Gkrtifioatis  or  Stock  -Plbdob  bt  Apparbnt  Ownbb.— The 
owner  of  stock  who  voluntarily  delivers  the  endorsed  certificates  to  a  third  person,  allows 
him  to  assume  the  apparent  ownership,  and  cannot  recover  the  same  firom  a  pledgee  <^  the 
latter. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

G.  F.  d  W.  H.  Sharp,  for  the  appellant. 
WaUace  (t  Hastings,  for  the  respondent. 

The  Goubt.  The  difference  between  this  case  and  Barstow  y. 
Savage  Mining  Company,  1  W.  G.  Bep.,  116,  is  that  in  this  case 
tiie  owner  of  the  Qix}ok  voluntarily  deliyered  the  indorsed  certificates 
to  the  person  who  pledged  it,  while  in  that  the  indorsed  certificates 
were  stolen  from  the  owner  of  the  stock.  In  this  case  the  owner 
allowed  another  to  assume  the  apparent  ownership  of  the  stock.  In 
<hat  the  owner  did  not  allow  another  to  assume  the  apparent  owner- 
ship. The  distinction  is  an  important  one,  and  brings  this  case 
within  the  rule  stated  in  McNeil  v.  The  Tenth  National  Sank,  46  N. 
Y.,  325,  cited  approvingly  in  Barstow  v.  Savage  Mining  Gompany, 
supra.     Vide  Ambrose  v.  Evans,  4  W.  G.  Bep.,  297. 

Judgment  and  order  affirmed. 
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No.  9.371. 

CUMMINGS  V.  CONLAN. 

In  Bank,    Filed  Fehrwary  6,  1885. 

Stateicxnt  on  Appeal  after  Motion  fob  New  Trial,  how  Settled  —Where  a  motion 
((X  a  new  trial  is  made  upon  the  records  and  minute§  of  the  court,  and  is  heard  and  denied  by 
the  successor  of  the  judge  who  tried  the  case,  the  subsequent  statement  on  appeal  from  the 
order  denying  such  motion  most  be  settled  by  the  judge  who  made  the  decision,  and  not  by 
the  judge  who  tried  the  case. 

Motion  to  dismiss  an  appeal  from  an  order  of  the  superior  court 
of  Sacramento  county.     The  opinion  states  the  facts. 

«/.  G.  Severance,  for  the  appellant, 
i.  S.  Taylor,  for  the  respondent. 

Sharpstein,  J.  This  case  was  tried  in  Sacramento  before  Hon. 
S.  C.  Denson.  the  late  judge  of  the  late  sixth  judicial  district,  and 
fiadings  and  judp^ment  against  the  plaintiff  were  filed  on  the  seven- 
teentli  of  May,  1878.  On  the  twenty-fifth  of  the  same  month  of  the 
same  year,  the  plaintiff  filed  and  served  a  notice  of  motion  for  a 
new  trial  on  the  sole  gi'ound  of  "  insufficiency  of  the  evidence  to 
justify  said  decision  therein,  and  that  it  is  against  law,"  and  stated 
in  aaid  notice  that  said  motion  would  ''  be  made  and  heard  upon  the 
records  and  minutes  of  the  court  in  said  action." 

This  motion  was  heard  before  the  Hon.  T.  B.  McFarland,  judge 
of  the  superior  court  of  Sacramento  county,  which,  intermediate  the 
filing  and  hearing  said  motion,  had  succeeded  to  the  jurisdiction  of 
said  late  district  court.  On  the  seventeenth  of  September,  1883, 
said  motion  was  denied.     Thereupon,   the  plaintifiTs  counsel  pre- 

Cred  a  statement  on  appeal,  which  defendant's  counsel  moved  to 
ve  stricken  out  on  several  grounds,  which  it  is  unnecessary  to 
specify.  This  motion  was  beard  before  the  judge  of  said  superior 
court  and  by  him  denied.  The  parties  stipulated  that  said  judge 
should  hear  said  motion,  and  if  he  denied  it,  ''  settle  the  statement 
on  the  same  day  and  time."  Instead  of  doing  so,  however,  he  ''  or- 
dered that  the  settlement  of  the  said  statement  on  appeal  be  ^  *  ^ 
referred  to  the  Hon.  S.  0.  Denson,  ex-judge  of  the  district  court  of 
the  sixth  judicial  district,  in  and  for  the  county  of  Sacramento.'* 
And  the  statement  before  us  has  the  following  certificate  appended 
to  it: 

''The  foregoing  corrected  and  amended  statement  having  been 
sabniitted  to  me  for  settlement,  I  have  very  little  recollection  of 
what  occurred  upon  the  trial;  but  the  defendant's  amendment  hav-* 
ing  been  incorporated  into  plaintiff's  draft,  I  presume  the  state- 
iQent  to  be  now  correct,  and  therefore,  now  allow  and  certify  the 
ttme  to  be  a  correct  statement  of  the  case. 

"  S.  0.  Denson,  ex-district  judge/ 

"Sackamento,  December  13,  1883." 
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If  this  constitutes  a  statement  on  appeal  it  is  oar  duty  to  review 
tbe  order  appealed  from.  The  statement  was  not  settled  by  the 
judge  who  heard  and  denied  the  motion  for  a  new  trial. 

The  decision  excepted  to — the  denial  of  plaintiff's  motion  for  a 
new  trial — was  made  by  the  judge  of  said  superior  court,  and  not 
by  the  judge  of  said  late  district  court. 

If  the  plaintiff  in  his  notice  of  intention  to  moTe  for  a  new  trial 
had  stated  that  it  would  be  made  upon  a  statement  of  the  case  aud 
had  prepared  aud  served  such  statement  in  the  manner  and  within 
the  time  prescribed  in  the  code,  the  judge  who  tried  the  case 
and  made  the  decision  excepted  to,,  would  have  been  the  proper  per^ 
son  to  settle  such  statement,  whether  at  the  lime  it  was  presented  to 
him  for  settlement  he  was  a  judge  or  had  ceased  to  be  one. 

The  plaintiff  did  not  give  notice,  of  his  intention  to  move  upon 
a  statement,  nor  prepare  or  present  one  for  settlement  before  his 
motion  was  heard  and  denied. .  But  he  did  move  upon  the  records 
aud  minutes  of  the  court,  aud  his  motion  was  not  heard  before  the 
judge  who  tried  the  case ,  but  before  bis  successor  who  denied  the 
motion.  To  that  order  the  plaintiff  excepted,  and  from  it  this  ap- 
peal is  taken.  ISection  661,  G.  C.  P.,  provides  that  in  a  case  like 
this  the  judgment  roll,  aud  a  statement  to  be  prepared  after  the  mo- 
tion is  decided,  with  a  copy  of  the  order,  shall  constitute  the  record 
on  appeal.  And  then  fixes  the  time  within  which  such  subsequent 
statement  shall  be  proposed  and  amendments  thereto  be  prepared, 
and  thereafter  proceedings  shall  be  had  as  provided  by  section  659, 
C.  0.  P.,  ''but  the  statement  shall  only  contain  the  grounds  argued 
before  the  court  for  a  new  trial,  and  so  much  of  the  evidence  or 
other  matter  as  may  be  necessary  to  explain  them;  and  it  shall  be 
the  duty  of  the  judge  to  exclude  all  other  evidence  or  matter  from 
the  statement."  Subdivision  3  of  section  659,  above  referred  to, 
provides  that  where  an  action  is  tried  by  a  judge,  he  shall  settle  the 
statement  on  motion  for  a  new  trial.  But  the  question  here  is,  who 
shall  settle  a  statement  proposed  on  appeal  after  a  motion  for  new 
trial  has  been  heard  and  decided  ?  And  that,  we  think,  is  answered 
by  section  653,  0.  0.  P. ,  which  provides  in  substance  that  the  judge 
or  judicial  officer  who  made  the  decision  excepted  to  shall  settle  the 
bill  of  exceptions,  whether,  at  the  time  it  is  presented  to  him,  he  is 
or  is  not  such  judge  or  judicial  officer.  And  this  view  of  the  ques- 
tion is  strengthened  by  the  provision  of  section  661,  that  'Hhe 
statement  shall  only  contain  the  grounds  argued  before  the  court 
for  a  new  trial,  and  so  much  of  the  evidence  or  other  matter  as  may 
be  necessary  to  explain  them."  This  certainly  seems  to  contem- 
plate a  settlement  of  the  statement  by  the  judge  who  heard  the 
argument  for  a  new  trial.  And  we  think  that  he  was  tbe  only  per* 
son  who  could  settle  a  statement  on  appeal  from  an  order  made  by 
him,  unless  he  had  died,  been  removed  from  office^  become  disqual« 
ified,  or  was  absent  from  the  state. 
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The  appeal  is  not  from  any  decision  of  said  late  district  court, 
and  there  is,  in  our  opinion,  no  authority  or  reason  for  holding  that 
the  judge  of  that  court  should  settle  a  statement  on  appeal  from  a 
decision  made  by  the  judge  of  the  superior  court. 

In  the  absence  of  a  statement  settled  by  the  judge  who  made  the 
decision  excepted  to,  ive  have  no  jurisdiction  to  review  said  de* 
cision. 

Appeal  dismissed. 

Myrigk,  J.,  McEiNSTBV,  J.,  Morrison,  G.  J.,  McEek,  J.,  and  Boss, 
J.,  concurred. 


No.  8,501. 

People  v.  Holladay  et  al. 

DetHiHmerU  One^  Filed  Febrvtary  7^  1885. 

PRIOB  JuDaMENT  WHEN  A  Bar  TO  SUBSEQUENT  AcTioN.— In  an  action  b}r  the  city  and 
county  of  San  Francisco,  to  obtain  poBsession  of  certain  land,  the  title  to  which  is  claimed 
imder  an  alleged  dedication,  a  judgment  in  a  former  action  between  the  same  parties  in  favor 
of  the  defenoUuit.  and  a  finding  that  no  such  dedication  was  made,  is  a  bar.  ' 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  Ban  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

/.  jR  Cowdery,  for  the  appellants. 

8.  W.  HoUaday,  W.  G.  Belcher  and  Mastick,  Belcher  dt  Mastick^  for 
the  respondents. 

Boss,  J.      The  question  involved  in  this  action  is  the  precise 

anestion  that  was  involved  in  the  action  brought  in  the  year  1863  in 
le  late  fourth  district  court,  bv  the  same  plaintiff  against  the  same 
defendant;  tiiat  is  to  say,  the  alleged  dedication  by  the  lawful  owner 
and  proprietor  thereof,  prior  to  the  year  1863,  to  the  public 
use  as  a  public  square  by  the  name  of  Lafayette  Park,  of  the  lots 
of  land  in  controversy.  In  the  former  action,  after  trial,  it  was 
on  the  11th  day  of  July,  1864,  solemnly  adjudged  that  no  such 
dedication  was  ever  made  or  suffered,  but  that  on  the  contrary,  the 
property  in  question  was,  at  the  time  of  the  commencement  of 
that  action,  and  at  the  time  of  the  trial  thereof  and  judgment  there- 
in, the  private  property  of  the  defendant  HoUaday,  free  and  clear  of 
any  and  all  dedication  whatever.  That  judgment,  being  the  judg- 
ment of  a  court  of  concurrent  jurisdiction,  directly  upon  the  point, 
is  conclusive  as  respects  the  same  matter  now  again  directly  in  ques- 
tion between  the  same  parties.  The  correctness  of  the  position  of 
the  learned  counsel  for  the  appellants  in  regard  to  the  effect  of  the  act 
of  congress  of  July  1st,  1864,  may  be  conceded  and  yet  it  does  not 
aid  the  appellants.  If  the  property  in  dispute  was  dedicated  in  1868 
to  i)ublic  use,  of  course  the  act  of  congress  of  1864  did  not  destroy, 
or  in  any  respect  impair  such  dedication,  but,  on  the  contrary,  as 
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said  here  in  Hoadley  v.  San  Francisco,  50  Cal.,  274,  ''by  granting  and 
relinquishing  the  title  of  the  United  States  to  the  city,  for  the  uses 
and  purposes  mentioned  in  the  act  of  March  11th,  1858,  it  ratified 
and  confirmed  the  dedication,  and  made  it  operative  upon  the  legal 
title  as  well  as  such  title  as  the  city  held  prior  to  the  act  of  July  1st, 
1864,  and  this  virtually  perfected  the  dedication."    But  if  there  was 
no  dedication,  prior  to  the  passage  of  the  act  of  congress  of  July  1st, 
1864,  there  was  no  dedication  for  that  act  to  feed.    And  that  there  was 
none,  was  distinctly  adjudged  by  the  fourth  district  court  in  the 
former  action.     It  is  too  late  now  to  inquire  whether  there  was  error 
in  that  adjudication.     As  between  the  parties  thereto  and  their 
privies,  that  judgment  conclusively  established  that  there  had  there- 
tofore been  no  dedication  of  the  disputed  property,  but  that   the 
same  then  was  the  private  property  of  the   defendant,  Holladay, 
free  and  clear  of  any  and  all  dedication.     And  as  the  present  ac- 
tion, as  shown  by  the  plaintiffs  complaint,  is  founded  upon    the 
same  alleged  dedication  involved  in  the  former  action,  the  judg- 
ment in  that  is  a  complete  bar  to  the  present  one. 

Judgxpent  and  order  affirmed. 

MoKiKSTBY,  J.,  and  MoKee,  J.,  concurred. 
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CIRGUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

PiONBEB  Gold  Mining  Company  v.  Bakeb. 

Decided  Fdn-uary  9, 1886. 

MoKTOAOE  or  CoRPOBATB  Pbopbbtt— Ck>NTBAOT  WITH  DiBECTOBS.— A  mortgaf^eof  certain 
property  of  a  corporation  held,  upon  a  review  of  the  evidence,  to  have  been  created  by  a  aher- 
liFs  sale,  and  certain  contracts  made  by  the  defendant  with  two  of  the  directors  oC  the  cor- 
poration, in  their  name,  but  for  the  benefit  of  the  corporation. 

Dekdwhkn  a  MoBTaAOE— Pabol  Evidence  Admissible  to  Show.— Parol  evidence  is  ad- 
miflBible  to  show  that  a  written  instrument  was  intended  as  a  mortgage,  not  for  the  purpose 
of  contradicting  or  varying  its  terms,  but  to  raise  an  equity  superior  to  it,  tfnd  to  give  it  effect 
according  to  the  true  intent  and  purpose  of  the  parties. 

Moktoaob  how  Cheated— Pebsonal  Obligation  of  Mobtoaoob  not  Nbobssabt. — A 
mortgage  may  be  created  as  well  without  as  with  an  accompanying  personal  obligation  of  the 
mortgagor  to  pay  the  debt  secured,  or  attempted  to  be  secured  thereby.  In  the  one  case  the 
property  alone  is  charged  with  the  Uen,  in  the  other  the  mortgagee  has  the  additional  security 
of  Uie  penonal  obli^tion  of  the  mortgagor.  And  a  mortgage  debt  chargeable  only  against 
certain  property  is,  in  effect,  a  debt  with  limited  means  of  satisfaction  or  enforcement. 

The  Same— Conditional  Sale. — Where  there  is  doubt  whether  a  transaction  was  intended 
^  be  a  conditional  sale  or  a  mortgage,  eouity  will  hold  it  to  be  a  mortgage.. 

The  Save — Mobtoagob's  Kight  of  Kbdbmption  when  not  Lost.— Th*e  right  of  a  mort- 
gagor to  redeem  from  a  mortgage  is  not  limited  by  a  strict  performance,  or  tender  of  perform* 
uce,  on  his  part,  upon  the  very  day  his  mortgage  becomes  due. 

PtDEBAL  WILL  FOLLOW  Statb  Coubts  IN  CoNSTBOiNG  CiviL  CoDE. — In  giving  effect  to  a 
mortgage  executed  under  the  provisions  of  the  California  civil  code,  the  courts  of  the  United 
States  will  be  gidded  by  the  construction  put  upon  such  provisions  by  the  supreme  court  of 
California. 

Before  Sawteb^  circuit  judge,  and  Sabin,  district  judge. 

The  complaint  sets  forth  in  hcec  verba  certain  contracts  made  by 
the  defendant  Baker,  the  first  made  August  22,  1876,  with  the 
Pioneer  Mining  Company,  by  which  the  company  became  indebted 
to  Baker  in  the  sum  of  $100,000,  to  be  paid  from  the  net  proceeds 
of  the  mine,  within  three  years;  if  not  so  paid  Baker  was  to  take 
possession  of  the  mine  and  work  it  until  he  should  from  the  net 
proceeds  pay  himself  said  $100,000. 

The  second  contract  between  Baker  and  W.  S.  Chapman,  president 
ftod  principal  stockholder  of  the  company,  recited  that  Baker  was 
about  to  foreclose  his  claim  for  $100,000,  as  a  lien  upon  the  mine, 
uid  provided  that  if  the  mine  was  sold  under  the  judgment  of  fore- 
clo8iu*e  and  Baker  purchased  the  same,  he  was  to  take  possession  of 
the  mine  and  work  it  with  reasonable  diligence  in  a  skillful  manner, 
sod  out  of  the  proceeds  was  to  pay:  1,  his  judgment  of  $100,000;  2, 
^  sums  he  might  advance  to  pa^  judgments  and  indebtedness  of 
^^~  company;  3,  expenses  of  working  the  mine;  and  4,  reasonable 
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oonipensation  for  Baker's  services.    When  these  claims  were  paid 
to  baker  he  was  to  convej  the  mine  to  Chapman.     Baker  was  to 
keep  accurate  accounts  of  his  receipts  and  expenditures,  subject  at 
all  times  to  Chapman's  inspection.     Baker  was  not  to  sell,  convey 
or  otherwise  dispose  of  the  mine  without  Chapman's  written  consent. 
Baker  commenced  suit  and  obtained   judgment  by  default  against 
the  company  in  August,  1878,  foreclosing  his  lien  on  the  mine  for 
$100,000.     Instead  of  selling  the  mine  on  his  judgment  of  foreclos- 
ure. Baker,  with  the  advice  and  assistance  of  Chapman,  made  an 
agreement  with  the  California  Powder  Works  by  which  the  mine  was 
sold  on  a  judgment  obtained  by  thepowder  works  against  the  com- 
pany, and  the  title  under  that  sale  was  to  be  conveyed  to  one  Titus, 
as  trustee,  who  was  to  mortgage  the  mine  to  the  powder  works  to 
secure  the  payment  of  the  amount  of  their  judgment,  within  thirty 
months  thereafter.     The  sale  was  made  accordingly  on  October  21, 
1878,  and  the  title  thereunder  conveyed  to  Titus,  as  trustee,  who 
executed  the  mortgage  to  the  powder  works,  and  subsequently,  in 
September,  1882,  deeded  the  mine  to  Baker,  subject  to  the  contract 
of  December  20,  1878,  hereinafter  mentioned.     On  December  20, 
1878,  and  before  the  statutory  period  of  redemption  had  expired. 
Baker  made  a  final  agreement  with  Chapman  and  A.  L.  Sayre. 
Chapman  and  Sayre  constituted  a  majority  of  the  directors  of  the 
company,  and  owned  47-48  of  the  stock.     This  contract  recites  that 
the  company  is  ''the  owner"  of  the  mine,  and  states  the  sale  and 
proceedings  had  on  the  powder  works  judgment,  and  the  agreement 
with  the  powder  works,  and  provides  that  ''  in  consideration  of  the 
premises  '  Chapman  and  Sayre  should  have  the  right  and  privi- 
lege to  redeem  the  mine  at  any  time  within  four  years,  on  paying 
Baker  his  judgment  of  $100,000,  the  powder  works  judgment  with 
interest,  and  all  other  judgments  and  demands  against  the  Pioneer 
Company,  which  Baker  might  Pfty*  with  the  consent  of  Chapman 
and  Sayre,  also  such  sums  as  Baker  might  expend  in  working  the 
mine,  and  a  reasonable  compensation  for  his  services.     Baker  was 
to  keep  accounts  of  his  receipts  and  expenditures,  which  were  to 
be  at  all  times  open  to  the  inspection  of    Chapman  and  Sayre. 
Baker  was  not  to  sell  or  encumber  the  mine  without  the  written 
consent  of  'Chapman  and  Sayre.    The  contract  further  provided  that 
if  the  mine  was  not  redeemed  within  four  years,  Chapman  and  Sayre 
should  have  the  right  to  redeem  the  same  at  the  expiration  of  four 
years,  by  paying  one-half  of  the  sum  then  due  Baker  and  giving  him 
a  mortgage  on  the  mine  for  the  remaining  half.    The  complaint 
averred  that  Chapman  and  Savre  had  made  tne  contracts  with  Baker 
for  the  use  and  benefit  of  tne  company,  which  had  by  vote  of  its 
board  of  directors,  including  Chapman  and  Sayre,  adopted  and  rat- 
ified all  that  Chapman  and  Sayre  had  done  in  the  premises. 

Before  the  commencement  of  the  suit  the  Pioneer' Mining  Com- 

?auy  conveved  and  assigned  all  its  rights  in  the  premises  to  the 
*ioneer  Gold  Mining  Company,  the  complainant.     Other  faets  suf- 
ficiently appear  in  the  opinionsr 
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Stewart  dc  Herrin,  for  the  complainant. 

Van  Clief  dk  Gear  and  John  N.  Pomeroy,  for  the  defendant. 

Bi  THE  Court,  Sa^in,  Di3trict  Judge.  This  suit  is  brought  by 
plaintiff  to  establish  its  right  to  redeem  the  Pioneer  mine,  situated 
io  Sierra  county,  California,  from  defendant,  under  an  asserted 
mortgage,  alleged  to  have  been  created  and  effected  by  virtue  of  cer- 
tain contracts  and  sheriff's  sales  set  forth  in  the  complaint. 

The  suit  was  commenced  on  the  twenty-second  day  of  November, 
1883,  in  the  superior  court  of  Sierra  county,  and  was  removed  to 
this  court  for  trial. 

It  is  difficult  to  epitomize  or  abridge  the  pleadings,  and,  at  the 
same  time,  fully  and  clearly  state  the  case  of  either  party,  plaintiff 
or  defendant. 

I  therefore  refer  to  the  complaint  and  answer  at  large,  in  this 
opinion. 

Plaintiff  is  the  successor  in  interest  to  the  Pioneer  Mining  Com- 
pany, a  corporation  organized  in  1874. 

Ik  is  necessary,  in  limine^  to  determine  the  legal  effect  of  the  con- 
tacts set  out  in  the  complaint,  executed  by  Chapman  and  Baker^ 
and  by  Chapman  and  Sayre  and  Baker 

Were  they  made  for  the  sole  use  and  benefit  of  Chapman,  or  Chap- 
man and  Sayre,  or  were  they  made  as  and  for  the  benefit  of  the  Pio- 
neer Mining  Company  ? 

And  if  made  for  the  sole  benefit  of  Chapman  and  Sayre,  is  there 
any  legal  objection  to  their  transfer,  by  them,  to  said  company,  and 
bj  said  company  to  plaintiff? 

The  complaint  alleges  that  all  of  those  contracts  were  made  for 
the  use  and  benefit  of  said  company;  that  they  were  assumed  and 
ntified  by  said  company  and  duly  transferred,  with  all  rights  of  ac- 
tion thereunder  to  plaintiff,  prior  to  the  commencement  of  this  suit. 
As  to  their  ratification  and  adoption  by  said  company,  and  transfer 
to  plaintiff,  the  testimony  is  ample,  and  the  allegations  of  the  com- 
plaint in  this  respect  are  fully  sustained. 

The  answer  controverts  the  allegations  of  the  complaint,  now  under 
eoDsideration,  and  alleges  that  said  contracts  were  made  for  the  sole 
use  and  benefit  of  Chapman  and  Sayre,  and  denies  their  adop- 
tKMi  or  ratification  by  the  Pioneer  Mining  Company,  or  their  trans- 
fer by  said  company  to  plaintiff. 

The  execution  or  delivery  of  contract*  "B"  is  denied.  This  con- 
tract and  its  execution  will  be  considered  hereafter. 

Upon  the  argument  of  the  demurrer  to  the  complaint,  heard  in 
this  court,  it  was  held  that  sufficient  appeared  upon  the  face  of  the 
eomplaint  to  entitle  plaintiff  to  maintain  this  suit:  2  W.  C.  Bep., 
%i3.  The  demurrer,  of  course,  confessed  the  allegations  of  the 
eomplaiut,  and  the  ruling  of  the  court  was  predicated  upon  the 
matters  so  pleaded  and  confessed.  Are  those  allegations  sustained 
l^j  the  proofs  submitted  ? 
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We  shall  hardly  understand  and  fully  appreciate  much  of  the  tes- 
timony in  this  case,  its  value  and  significance,   unless  we  constantly 
bear  in  mind  the  relations  which  existed  between  these  parties, 
Chapman  and  Sayre,  and  defendant,  from  December,  1874,  to  June, 
1883.     During  all  of  this  time,  the  testimony  abundantly  shows  that 
their  relations  were  intimate,  confidential  and  trustful,  and  inTolv- 
ing  the  expenditure  of  large  sums  of  mo^ey.     Prior  to  1874  defend- 
ant. Baker,  was  the  owner  of  a  portion  of  the  placer  mining  claims, 
which  now  constitute  the  Pioneer  mine.     He  had  been  working 
some  of  these  claims  in  the  years  1872,  73  and  *74,  at  a  profit,  taking 
out  perhaps  sixty  thousand  dollars  in  the  year  1874.     In  December, 
1874,  Baker  effected  a  sale  of  the  Pioneer  mine  to  the  Pioneer  Mining 
Company,  at  a  valuation  of  two  hundred  and  fifty-five  thousand  dollars. 
He  received  at  the  time  of  sale  in  money  one  hundred  and  twelve 
thousand  five  hundred  dollars;  the  obligations  of  the  company  for 
one  hundred  and  twenty-five  thousand  dollars  more,  payable  out  of 
the  proceeds  of  the  mine,  after  one  hundred  thousand  dollars  had 
been  realized  therefrom;  and  one  thousand  six  hundred  shares  of  the 
stock  of  the  company.  The  Pioneer  Mining  Company  commenced  to 
develop  the  property,  and  carried  it  on  at  great  expense  until  some- 
time in  the  early  part  of  1876.     The  expense  of  opening  the  mine 
properly  had  been  far  beyond  the  estimates  made  at  the  time  of  pur- 
chase, and  the  receipts  from  the  mine  were  probably  far  less  than 
the  company  had  expected.     Fortuitous  events  had  thrown  the  bur- 
den of  the  expense  largely  upon  Chapman,  he  owning  then  three- 
fourths  of  the  stock  of  the  company. 

Chapman,  Sayre  and  F.  W.  Hadley,  constituted  the  board  of  trus- 
tees of  the  company  from  its  organization  to  the  present  time. 

Baker  was  familiar  with  all  of  the  affairs  of  the  company;  knew 
who  were  its  officers,  and  the  interest  which  Chapman  and  Sayre 
had  in  the  company.  He  lived  near  the  mine  and  saw  the  work 
thereon  as  it  was  being  done.  He  states  in  his  testimony  that  this 
work  was  necessary  to  open  the  mine  properly,  and  generally  was 
well  done.  In  1870,  the  company  was  embarrassed  for  means  to 
carry  on  its  work,  and  probably  discouraged  at  the  results  attained. 
Under  these  circumstances  contract  ' '  A  '*  was  executed,  and  the 
company  resumed  work,  and  continued  it  until  sometime  in  the 
year  of  1877,  when  it  became  again  embarrassed,  and  practically 
suspended  work  on  the  mine  during  the  year.  It  did  but  little  work 
in  1878. 

I  am  not  certain  that  Baker  at  this  time  knew  the  extent  of  Had- 
ley's  interest  in  the  company.  I  think  he  did  not.  Hadley *8  inter- 
est (one  hundred  shares  of  stock)  was  so  small  that  it  was  not  con- 
sidered. Chapman  and  Sayre  then,  in  1878,  owned  all  of  the  stock 
ot  the  company,  except  the  one  hundred  shares  held  by  Hadiey, 
who  was  Chapman's  clerk,  and  probably  held  this  stock  for  the  pur- 
pose of  qualifying  him  to  be  a  trustee  in  the  company. 

The  Pioneer  Mining  Company  was  capitalized  at  $640,000,  divided 
into  6,400  shares  of  the  par  value  of  $100  per  share.     Chapman 
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was  the  president  of  the  company;  was  its  controlling  spirit,  and 
had  fnmished,  by  far,  tne  greatest  portion  of  money  expended  on 
the  mine.  Baker  knew  these  facts.  Chapman  and  Sayre  were  con- 
sidered to  be,  and  yirtnally  were,  the  Pioneer  Mining  Company. 
And  all  of  these  so  dealt  with  each  other  from  1876  to  1883.  Con-  . 
tract  "A"  was  execnted  formally  by  the  Pioneer  Mining  Company 
and  Baker;  contract '' B  "  (if  executed  at  all),  between  Baker  and 
Chapman.  The  lease  of  November  1st,  1878,  to  Baker,  was  ex- 
ecnted by  the  Pioneer  Mining  Company,  formally.  The  contract  of 
the  same  date  (defendant's  exhibit  9),  drawn  by  defendant's  attor- 
ney, is  execnted  by  Baker  and  Chapman,  and  the  final  agreement 
of  December  20th,  1878,  drawn  by  Baker's  attorney,  is  executed  by 
Baker,  of  the  first  part^  and  Chapman  and  Sayre,  of  the  second 
pari 

It  will  be  seen  from  these  contracts  that  the  parties  executed  them 
in  Tarious  forms,  attaching  no  importance  to  the  mere  matter  of 
form,  or  the  persons  by  whom  executed.  Each  and  all  of  these 
contracts,  so  executed,  have  reference  to  the  property  and  to  the 
indebtedness  of  the  Pioneer  Mining  Company  in  terms,  and  that 
property  and  indebtedness  only.  Not  a  word  appears  in  any  of 
them  as  to  anj  other  property  or  indebtedness,  or  to  any  individual 
property  or  indebtedness  of  Chapman,  or  Chapman  and  Sayre. 
And  in  the  correspondence,  in  eyidence,  extending  from  187o  to 
1^^,  between  Baker  and  Chapman,  and  Baker  and  Sayre,  Baker 
makes  frequent  reference  to  his  desire  to  work  out  his  claim  against 
the  mine  and  saye  it  for  "you" — for  "the  old  owners,"  for  the 
"company."  These  terms  are  used  interchangeably,  and  without 
the  slightest  obscurity  as  to  his  meaning.  Baker  secured  important 
rights  by  these  contracts,  as  will  be  seen  hereafter.  It  is  not  pos- 
sible that  Baker,  or  his  attorney,  in  drawing  these  contracts,  for  a 
moment  considered  them  as  the  mere  personal  contracts  of  Chap- 
man, or  Chapman  and  Sayre.  There  was  nothing  upon  which  these 
contracts  could  act  except  the  property  of  the  Pioneer  Mining  Com- 
pany, and  nothing  upon  which  they  were  intended  to  act  except 
upon  that  property.  There  was  no  obligation  resting  upon  the 
company  to  pay  to  Baker  the  $125,000,  or  the  $100,000,  as  agreed 
upon  in  contact  "A,"  except  as  it  should  be  taken  from  the  mine. 
ThBi  pa3rment  was  a  charge,  a  lien,  in  rem,  solely  upon  the  mine. 

The  contract  of  December  20th,  1878,  was  first  drawn  by  Titus, 
Baker's  attorney,  to  be  executed  only  by  Baker  and  Chapman.  When 
the  contract  was  shown  to  Sayre,  he  suggested  that  he  also  ought  to 
he  a  party  to  it,  and  it  was  re-drawn  accordingly  by  Titus,  and  so 
executed.  I  haye  no  doubt  that  if  that  contract  had  been  drawn  to 
he  executed  by  Baker,  as  the  first  party,  and  the  Pioneer  Mining 
Company,  as  the  party  of  the  second  part,  it  would  haye  been  just 
fts  r^ily.  so  executed  by  all  of  the  parties. 

In  his  yerified  answer  to  a  suit  brought  by  Hadley  and  Brown, 
growing  out  of  this  contract,  in  which  suit  they  charged  fraud  in  the 
execution  of  this  contract,  Baker  says  "  he  did  not  realize  or  think 
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of  any  diiference  or  conflict  of  interest  between  said  corpora- 
tion on  the  one  part,  and  Chapman  and  Sajre  on  the  other,  and 
that  *'  at  the  time  of  signing  said  agreement  he  would  just  as  readily 
and  willingly  have  signed  a  like  agreement  with  saia  corporation, 
had  he  been  requested  to  do  so  by  said  Chapman  and  Sayre.''  I  have 
no  doubt  it  was  a  mere  inadvertence  that  it  was  not  so  drawn,  in- 
stead of  being  drawn  in  the  form  as  executed. 

I  am  aware  of  the  danger  in  attempting  to  explain  cotitracts  long 
after  their  execution.  I  think  no  such  danger  is  to  be  feared  in  this 
case.  The  various  contracts  sot  out  in  the  complaint  must  be  con- 
sidered together.  They  are  interdependent,  and  have  but  one  ob- 
ject and  purpose  running  through  them  all,  to  wit :  the  payment  of 
the  indebtedness  of  the  Pioneer  Mining  Company,  therein  mention- 
ed,in  the  manner  and  within  the  time  therein  specified,  and  then  to 
surrender  the  property  to  its  lawful  owners.  IBaker  was  not  making 
nor  was  his  attorney  drafting  for  him,  mere  barren,  idle  contracts 
to  be  executed  b^  Chapman,  or  by  Chapman  and  Sayre,  which  could 
be  of  no  use  to  him — which  could  give  him  no  substantial  rights. 

These  contracts  having  reference  only  to  the  property  and  indebt- 
edness of  the  Pioneer  Mining  Company,  reciting  in  terms  that  it 
was  the  property  of  that  company,  were  executed  bv  Baker  with 
Chapman,  and  with  Chapman  and  Sayre,  because  he  knew  they 
were  trustees  of  that  company — were  a  majority  thereof — and  owned 
in  1878,  as  the  answer  admits,  forty  seven  forty-eighths  of  the 
capital  stock  of  the  company.  They  were  carried  into  effect  as 
though  they  were  the  contracts  of  the  company,  and  Baker  at  all 
times  derived  the  same  advantage  and  benefit  from  them  that  he 
would,  or  could  have  obtained  under  them  had  they  been  formally 
executed  by  the  company,  instead  of  being  executed  as  they  were. 

The  objects  sought,  and  the  results  attained,  were  the  same,  in 
whatever  form  the  contracts  were  executed.  There  is  no  charge  of 
fraud  in  this  case  against  any  of  the  parties,  in  reference  to  the  exe- 
cution of  any  of  these  contracts.  And  the  testimony  raises  no  sos- 
picion  of  fraud  in  the  execution  thereof.  I  doubt  not  they  were  ex- 
ecuted in  the  utmost  good  faith  by  all  of  the  parties  thereto,  and 
the  testimony  Bubmitted  establishes,  beyond  question  or  doubt,  the 
fact  that  these  contracts,  whether  signed  by  Chapman,  or  by  Chap- 
man and  Sayre,  were  made  on  behalf  of  the  Pioneer  Mining  Com- 
pany, which' they  then  represented,  and  now  represent,  and  were  so 
intended  at  the  time  of  their  execution.  And  as  such  they  were  so 
considered  and  carried  into  effect  by  all  of  the  parties  thereto. 

Give  these  contracts  this  force  and  effect  and  they  are  clear  and 
unambiguous,  and  the  subsequent  conduct  and  action  of  these 
parties.  Baker  and  Chapman  and  Sayre,  extending  throngh  five 
years  and  involving  outlays  of  many  thousands  of  dollars,  is  intelli- 
gible, reasonable  and  logical. 

Considered  as  the  mere  personal  contracts  of  Chapman',  or  Chap- 
man and  Sayre,  and  it  is  impossible  to  explain  or  understand  them, 
or  their  object,  or  the  subsequent  action  of  the  parties  under  them* 
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Baker  certainly  cannot  now  complain  of  this  construction  being 
placed  upon  these  contracts,  after  having  enjoyed  all  of  the  benefits 
derivable  therefrom,  daring  all  of  this  time,  while  they  were  by 
him  and  all  parties  actually  carried  into  effect  as  the  contracts  of 
the  Pioneer  Mining  Company. 

If  reeoyeiy  can  be  had  in  this  suit  as  prayed  for,  it  is  immaterial 
to  Baker  whether  it  be  bad  by  plaintiff,  by  the  Pioneer  Mining 
Company,  or  by  Chapman  and  Sayre.  The  effect,  as  to  him,  is  the 
same,  in  any  event.  But  were  these  contracts,  any  and  all,  the  mere 
personal  contracts  of  Chapman,  or  Chapman  and  Sayre,  is  there  any 
legal  objection  why  they  might  not  transfer  them  to  the  company 
which  they  then  represented,  and  now  represent,  whose  property, 
in  terms,  these  contracts  solely  dealt  with,  and  for  whose  benefit 
they  were  made  ?  I  am  not  aware  of  any  such  legal  objection. 
Nothing  in  any  of  the  contracts  forbids  such  action  on  their  part. 
And  the  company  which  they  represented  might  assume,  ratify  and 
adopt  them  if  deemed  advisable  to  do  so. 

Under  the  pleadings  and  testimony  in  this  case,  it  is  clear,  upon 
the  most  familiar  principles  of  law,  that  the  Pioneer  Mining  Com- 
pany could  compel,  if  desirable,  the  transfer,  by  Chapman  and 
Sayre,  of  these  contracts  to  itself,  made  bv  its  trustees,  and  dealing 
solely  with  its  property;  and  could  compel  them  to  account  scrupul- 
ously for  all  gains  by  them  derived  thereby. 

Clearly,  Chapman  and  Sayre  may  do  voluntarily  what  the  law 
would  compel  them  to  do  upon  suit  brought  for  that  purpose.  They 
are  forever  estopped  under  the  record  in  tiiis  case  from  asserting  any 
personal  rights,  under  those  contracts,  unless  they  shall  first  be  re- 
transferred  to  them  by  the  plaintiff  in  this  action. 

As  already  observed,  the  evidence  shows  that  these  contracts 
were  adopted,  assumed  and  ratified  bv  the  Pioneer  Mining  Com- 
pany, ana  by  it  transferred  to  plaintiff.  I  may  observe  that  I  do 
not  doubt  the  legal  capacity  of  Chapman,  Sayre  and  Hadley  to  act 
ts  the  trustees  of  the  l^ioneer  Mining  Company.  They  were  its  first 
duly  constituted  trustees.  No  others  have  ever  succeeded  them, 
and  it  is  not  shown  that  any  escheat  or  forfeiture  of  its  corporate 
rights  and  franchises  has  ever  arisen  or  been  declared  against  that 
eompany.  It  may  be  further  observed  that  the  action  of  the  board  of 
tnutees  of  said  company  in  assuming  and  ratifying  these  contracts, 
was  duly  ratified  and  approved  by  all  of  the  stockholders  of  said 
company,  prior  to  the  cotnmencement  of  this  suit.  There  can  be 
no  dfoubt  as  to  plaintiff's  right  of  action. 

A  large  amount  of  testimony  is  submitted  in  regard  to  the  execu- 
tion of  contract  ^'B,**  and  this  testimony  is  somewhat  conflicting. 
The  preponderance  of  evidence  is  that  this  contract  was  executed 
and  delivered  on  about  the  ninth  or  tenth  of  August,  1878.  In  1877 
the  Pioneer  Mining  Compan;^  had  become  embarrassed.  The  bank 
of  La  Porte  had  obtained  a  judgment  against  the  company,  Novem- 
ber 10th,  1877,  for  about  four  thousand  seyen  hundred  and  seventy- 
BOTon  dollars,  and  on  April  15th,  1878,  the  California  Powder  Works 
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recoTered  a  judgment  against  the  company  for  sixteen  thonsand 
five  hundred  and  twenty- two  dollars  and  eighty-five  cents;  there  was 
other  outstanding  indebtedness  of  the  company,  estimated  at  from 
ei^ht  to  ten  thousand  dollars.  Baker  also  held  his  claim  against  the 
mine  for  one  hundred  thousand  dollars  under  contract  '*  A.** 

Baker,  naturally,  was  solicitous  about  his  claim,  and,  more  so,  as 
these  judgments  were  a  lien  upon  the  mine,  and  the  other  indebted- 
ness of  the  company  might  at  any  time  be  put  into  judgment. 

Baker  conferred  with  Daniel  Titus,  his  attorney,  in  regard  to  his 
contract,  ''A,"  with  the  company.  He  was  anxious,  if  possible,  to 
secure  a  lien  on  the  mine  which  would  take  precedence  of  the  two 
judgments  above  mentioned. 

It  is  evident  that  he  and  Chapman  often  conferred  on  this  subject. 

In  the  purchase  of  the  Pioneer  mine,  and  in  developing  the  same, 
the  Pioneer  Mining  Company  had  expended  probably  two  hundred 
and  fifty  thousand  dollars — perhaps  more.  Cnapman  had  borne  the 
greater  part  of  the  expense  of  developing  the  mine.  He  then,  Au- 
gust, 1878,  owned  three-fourths  of  the  stock  of  the  company.  Ba- 
ker was  fully  aware  of  Chapman's  heavy  investments  in  the  mine, 
and  their  personal  relations  were  harmonious,  and  both  were  anx- 
ious  to  save  themselves  from  loss,  and  to  aid  each  other. 

On  the  twelfth  day  of  August,  1878,  Baker  commenced  a  suit  to 
foreclose  contract  ^'A."  Titus  testifies  that  he  had  the  subject  of 
bringing  this  suit  under  consideration  for  some  months  before  it 
was  Drought;  that  he  had  a  good  deal  of  anxiety  about  it,  and  espe- 
cially as  to  whether  or  not  the  suit  could  be  maintained;  and  that 
he  had  no  knowledge  that  it  would  not  be  defended.  Such  anxiety 
would  be  very  natural,  on  his  part,  considering  the  contract  and  the 
judgment  sought  and  obtained.  The  suit  was  brought,  was  not  de- 
fended, and  judgment  for  one  hundred  and  two  thousand  six  hun- 
dred and  ten  dollars  obtained,  with  interest  at  seven  per  cent,  per 
annum,  and  the  same  adjudged  to  be  a  lien  on  the  mine;  sale  or- 
dered, and  a  personal  judgment  decreed  against  the  company  for 
any  deficiency  arising  on  sale  of  the  property.  Prior  to  the  com- 
mencement of  this  suit,  John  C.  Hall  had  been  the  attorney  of 
Chapman  in  sundry  matters,  not  connected  with  this  suit.  At  his 
request,  Hall  prepared  the  original  draft  of  contract '  ^  B  "  for  Chap- 
man. It  was  submitted  to  Titus,  as  Baker's  attorney,  for  examina- 
tion and  correction,  if  desired. 

Titus  examined  it,  changed  it  in  several  respects,  and  it  was  re- 
turned to  Hall  for  engrossment,  as  corrected  by  Titus. 

It  was  so  engrossed,  as  changed  and  amended  by  Titus,  and  as  it 
now  appears  in  the  complaint.  In  the  original  draft.  Hall,  under  a 
misapprehension,  recited  the  fact  that  Baker  had  obtained  a  judg- 
ment, etc.;  as  amended  by  Titus,  it  reads  as  we  have  it  in  the  com- 
plaint— that  Baker  has  a  claim,  etc.,  and  is  ahoui  to  obtain  judg- 
ment, etc. 

In  his  direct  examination,  Titus  is  positive  that  this  contract  was 
not  executed  until  after  he  had  obtained  this  judgment  for  Baker, 


Cir.  Gt.  Gal.]       Pioneer  Gold  Mg.  Co.  v.  Bakeb.  369 

August  26ih,  1878;  and  that  he  would  not  liave  permitted  Baker  to 
execute  the  same  as  it  now  appears  in  the  complaint,  because  it 
vonld  have  contained  a  false  recital,  to  wit:  that  he  was  **  about  to 
obtain  a  judgment,"  when  in  fact  he  had  already  obtained  the  judg- 
ment. But  on  cross-examination  he  admits  that  some  of  the  changes 
suggested  by  him,  as  they  appear  on  the  slip  now  attached  to  we 
draft  of  this  contract,  are  in  his  own  handwriting,  and,  as  before 
stated,  this  contract  is  set  out  in  the  complaint  as  it  was  corrected 
by  Titus.  I  do  not  think  that  he  wrote  any  "  false  recital**  to  be 
engrossed  into  the  contract.  He,  as  Baker's  attorney,  wrote  or  sug- 
gested, the  recital  that  Baker  **  was  about  to  obtain  judgment,*'  etc., 
and  this  would  clearly  have  been  false  were  not  the  contract  to  have 
been  executed  prior  to  the  date  of  obtaining  the  judgment  for  Ba- 
ker. If  the  contract  was  not  intended  to  be,  and  was  not  in  fact, 
executed  by  Baker  until  October  30th.  1878,  nearly  three  months 
from  the  time  it  was  first  drafted,  it  is  certain  that'^Titus  then  per- 
mitted him  to  si^  it,  containing  a  false  recital  of  an  important 
matter,  and  that  Titus  knew  that  such  recital  was  false.  Now,  I  do 
not  think  that  Titus  did  any  such  thing. 

Six  years  had  elapsed  from  the  date  of  that  contract  to  the  time 
when  his  testimony  thereon  was  taken.  I  think  he  was  mistaken  in 
his  recollection  of  the  matter.  August  9th,  Hall  charges  Chapman 
150  for  drawing  this  contract,  and  saw  it  no  more  thereafter.  His. 
account-book,  containing  this  charge,  was  submitted  to  and  exam- 
ined by  the  court.  The  entry  seems  to  be  regular  in  all  respects, 
and  above  suspicion.  The  testimony  of  Titus  and  Chapman  as  to 
the  date  of  execution  of  this  contract  is  conflicting.  I  cannot  but 
think  that,  considering  the  deep  interest  which  Chapman  had  in 
this  matter,  his  recollection  is  the  clearest  and  most  accurate. 
From  all  of  the  testimony,  I  have  little,  if  any,  doubt  that  this  con- 
tract was  executed  prior  to  August  13th,  1878,  the  date  of  the  com- 
mencement of  Baker's  suit  on  contract  '^  A."  But  whatever  the  fact 
mav  be  on  this  point,  it  is  morally  certain  that  Baker  and  Chapman 
had  a  perfect  understanding  and  agreement  as  to  Baker's  suit,  and 
that  no  defence  thereto  would  be  made  by  the  Pioneer  Mining  Com- 
pany. 

Chapman's  investment  and  interest  in  the  mine  at  that  time  was 
nearly  equal  to,  and  perhaps  greater  than,  the  amount  due  Baker 
nndes  contract  "A." 

They  wanted  further  time  to  make  the  money  from  the  mine  to 
pay  these  jud^ents  and  other  debts,  if  possible.  They  had  a  com- 
mon interest  m  the  property,  and  they  labored  for  a  common  object 
aod  result. 

If,  as  alleged  in  the  answer,  contract  ''  B  "  was  never  executed,  it 
is  most  singular  that  Baker  and  Chapman,  by  mere  accident  and  un- 
vittingly,  £ould  have  carried  it  into  full  and  complete  effect,  of 
which  there  is  no  dispute,  and  should  also  have  so  fully  embodied 
i&anyof  its  important  provisions  into  the  contract  of  December 
20th,  following.  ^ 
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These  things  coold  not  have  ocoarred  bj  aooident  or  chance;  they 
did  not  so  occar  in  this  case. 

I  may  have  given  this  contract  greater  attention  than  its  merits 
demand,  as  it  is  supplemented  by  the  contract  of  November  Ist, 
1878  (defendant's  exhibit  9),  and  is  finally  merged  in  the  aKreement 
of  December  20th,  following.  I  cannot  think  that  these  parties  ez- 
ecated  contract  *'  B  "  on  the  thirtieth  of  October,  and  only  two  days 
thereafter  executed  the  contract  of  November  1st  (defendant's  ex« 
hibit  9). 

On  the  twelfth  of  October,  1878,  Baker  entered  into  the  contract 
witii  Baird,  and  the  California  Powder  Works,  set  out  in  the  com- 
plaint. The  objects  of  that  contract  are  apparent.  It  gave  prece- 
dence to  the  judgment  of  the  bank  of  La  Porte«  then  held  by  Baird, 
and  to  the  judgment  held  by  the  California  Powder  Works.  Sher- 
iffs  sales  were  to  be  made  on  those  judgments,  and  also  upon  the 
Baker  judgment;  the  legal  title  to  the  mine  was  to  vest  ultimately 
in  Baker,  and  he  was  given  thirty  months  from  the  date  of  obtaining 
title  within  which  to  payofi' the  two  firstnamed  judgments.  These  sher- 
iff's sales  were  made  accordingly,  Baird  bidding  in  the  mine  for  the 
amount  due  on  the  first  two  judgments,  and  Baker  bidding  it  in  at 
mxty  thousand  dollars,  on  sheriff's  sale  a  few  days  thereafter  on  his 
judgment.  The  sheriffs  costs  and  commissions  on  the  Baker  sale 
amounted  to  about  three  thousand  dollars.  This  sum  Baker  could 
not  conveniently  raise,  and  he  settled  with  the  sheriff  for  his  costs, 
waived  the  sale  and  took  no  certificate  of  sale  from  the  sheriff  on  his 
judgment.  This  led  to  a  modification  of  this  contract,  executed 
October  twenty-fifth,  as  appears  in  the  complaint.  By  this  modifi- 
cation Baker  was  to  assign  his  judgment  to  3aird,  and  the  title  was 
to  be  placed  in  Titus,  who  was  to  join  with  Baker  in  a  mortgage  on 
the  mine  to  secure  the  payment  of  Baker's  note  for  the  amount  due 
the  California  Powder  Works,  payable  thirty  months  from  date. 
These  contracts  were  carried  into  effect  when  the  title  became  vested 
in  Titus  in  April,  1879. 

When  Baker's  note  became  due  he  was  unable  to  pay  it,  and  he 
naturally  went  to  Chapman  for  aid.  Chapman  then  advanced  ten 
thousand  dollars  of  his  own  money,  paid  it  on  Baker's  note  and  ob- 
tained an  extension  of  one  year  on  the  balance.  When  this  exten- 
sion of  time  had  expired.  Baker  was  still  unable  to  make  any  pay- 
ment upon  his  note.  He  then,  with  the  written  consent  of  Chap* 
man,  mortgaged  the  mine  to  Morgan  &  Donahue,  and  Chapman 
took  the  money  so  obtained,  and  paid  the  balance  due  the  Cal- 
ifornia Powder  Works.  There  was  a  surplus  of  some  fourteen 
hundred  dollars  in  Chapman's  hands  of  the  money  received  from 
Morgan  &  Donahue,  after  paying  the  balance  due  the  California 
Powder  Works.  This  surplus.  Chapman  retained,  to  apply  on  his 
advance  of  ten  thousand  dollars,  which  is  all  that  has  been  repaid 
to  him  on  said  advance.  * 

After  the  clean-up  of  the  mine  for  the  season  of  1888,  Baker  paid 
Morgan  &  Donahue  the  amount  borrowed  from  them.  It  is  insisted 
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by  defendant's  attorneys  that  this  Baker  ludgment  was  and  is 
whoUy  void,  and  was  of  no  advantage  to  Baker.  I  shall  not  dis- 
cuss this  point.  It  is  sufficient  that  it  served  its  purpose;  and  that 
it  did  prove  advantageous  to  Baker  and  Chapman  and  Sajre  there 
can  be  no  question.  Its  ultimate  result  was  to  gain  for  them ,  by 
means  of  the  contract  of  October  12th,  1878,  more  than  three  years 
time  within  which  to  pay  off  the  amounts  due  the  California  Powder 
Works,  during  which  time  Baker  had  the  continuous  and  undisturbed 
possession  of  the  mine,  and  the  holders  of  the  eight  or  ten  thousand 
doUars  of  claims  and  demands  against  the  Pioneer|Mining  Company, 
probably  seeing  no  hope  of  realizing  on  their  claims,  forbore  press- 
ing the  same  against  the  company,  with  the  exception  of  Ah  Leen, 
mentioned  in  the  complaint.  Baker  states  that  he  promised  to  pay 
this  floating  indebtedness,  but  has  not  done  so.  It  is  evident  that 
Baker  and  his  attorney,  Mr.  Titus,  did  not  consider  the  judgment 
as  void  nor  did  Chapman  so  consider  it.  Mr.  Greathouse,  the 
sttomey  for  the  California  Powder  Works  at  the  time  this  judgment 
was  rendered,  had  no  doubt  that  it  was  collusively  obtained.  And 
he  so  charged  Baker  and  Chapman,  who  appear  not  to  have  admit- 
ted the  charge  and  yet  not  to  have  denied  it.  Chapman,  however, 
insisted  that  no  wronf;  was  intended — that  the  California  Powder 
Works  would  be  fully  paid;  that  he  had  made  arrangements  with 
Baker  to  that  end.  Chapman  was  the  man  to  whom  Greathouse 
principally  looked  for  payment  of  these  demands.  He  had  guaran- 
teed their  payment.  Mr.  Greathouse'says  that,  finally  he  consented 
to  make  the  claims  out  of  the  property.  And  the  contract  of  Oc- 
ober  12th  was  accordingly  executed.  Chapman's  active  controlling 
influence  and  agency  in  procuring  the  execution  of  this  contract 
cannot  be  doubted.  The  testimony  of  Mr.  Greathouse  puts  this 
beyond  question,  and  need  not  be  reviewed.  And  the  same  is  true 
of  the  contract  made  October  25th,  modifying  the  one  of  October 
12th. 

Greathouse  saj^s  that  Baker  and  Chapman  both  asked  him  to 
permit  the  substitution  of  Titus  in  place  of  Baker,  as  the  person  to 
vhom  Baird  should  deed  the  mine,  and  that  he  consented  there- 
to. Titos  confirms  this  in  his  testimony.  He  says  that  Baker  and 
Chapman  both  came  to  him  and  asked  him  to  consent  that  the 
property  be  deeded  to  him  by  Baird,  and  that  he  so  consented. 

That  he  did  not  remember  that  they  assigned  any  reason,  beyond 
fiieir  wish,  for  the  change.  It  is  needless  now  to  inquire  what  that 
reason  was. 

Baker  and  Chapman  differ  in  their  testimony  on  this  point. 

March  26,  1880,  Baker,  in.  a  letter  to  Chapman,  says,  ''I  would 
have  held  the  deed  myself  if  allowed."  Again,  on  the  twenty-sev- 
enth of  the  same  month  he  writes  Chapman:  ''  You  must  not  forget 
that  your  objections  and  fear  to  trust  me  to  carry  out  this  programme, 
produced  the  necessity  to  put  it,  the  legal  title  to  the  mine,  in  other 
hands,  where  we  could  not  control  the  situation." 
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The  controlling  agency  of  Chapman  in  all  these  matters  is  too 
apparent  to  be  denied.  The  contract  of  November  Ist,  1878,  (deft*s 
ex.,  9)  executed  by  Baker  and  Chapman,  followed.  It  is  a  supple- 
ment to  contract ''  B/'  having  the  same  general  purpose  and  object, 
and  is  merged  in  the  final  contract  of  December  20th.  On  Novem- 
ber 1st  was  executed  the  lease  giving  Baker  possession  of  the 
mine  for  six  months  thereafter.  On  December  20th,  1878,  was  exe- 
cuted the  contract,  called  in  the  complaint  the  final  or  mortgage  con- 
tract.    Its  object  is  apparent. 

It  was  to  secure  to  Baker  the  payment  of  the  sums  therein  men- 
tioned and  provided  for,  in  the  manner  and  within  the  time  therem 
specified,  and  when  this  was  accomplished  to  surrender  the  mine  to 
its  lawful  owners.  This,  and  the  other  contracts  set  forth  in  the 
complaint  had  this  one  purpose.  All  tended  to  the  same  resulL 
They  dealt  only  with  the  property  of  the  Pioneer  Mining  Company- 
could  act  on  nothing  else—sought  only  to  discharge  its  debts  and 
obligations  as  therein  provided;  were  executed  by  Baker  with  Chap- 
man, and  with  Chapman  and  Sayre  because  they  were  the  trustees 
of  that  company,  and  because  Baker  knew  them  to  be  such  trustees, 
because  he  knew  they  owned  nearly  all  of  the  stock  of  that  company, 
and  had  always  been  the  sole  managers  of  its  affairs. 

And  from  tne  dates  of  the  several  contracts  to  June,  1883,  they 
were  treated,  considered,  and  acted  upon  by  all  parties  thereto  as 
the  contracts  of  that  company  for  its  use  and  benefit,  and  not  as  the 
individual  contracts  merely  of  Chapman,  or  Chapman  and  Sayre. 
If  this  be  not  so,  how  has  it  occurred  that  Baker  has  had  the  un- 
disturbed possession  of  this  mine  from  November  1st,  1878,  to  July 
1st,  1883?  His  only  formal  lease  with  the  Pioneer  Mining  Company 
gave  him  possession  of  the  mine  for  six  months  only,  from  Novem- 
ber 1st,  1878.  Did  he  continue  in  possession  under  that  lease,  or 
under  the  contract  of  December  20th  ? 

If  under  the  latter,  then  clearly,  it  was  treated  and  considered  by 
allparties  thereto  as  the  contract  of  the  company. 

The  lease  provided  nothing  about  Baker's  keeping  accurate  ac- 
counts of  his  expenses  upon  and  receipts  from  the  mine,  and  ren- 
dering such  accounts  to  Chapman  and  Sayre.  The  contract  of  De- 
cember 20th  did  so  provide,  and  Baker,  in  his  answer,  alleges  that 
he  always  has  kept  such  accounts  and  rendered  them  to  Chapman 
and  Sayre. 

In  view  of  the  facts  clearly  established  by  the  testimony,  I  cannot 
but  hold  that  these  sheriff's  sales  set  out  in  the  complaint,  had  and 
brought  about  as  they  were,  and  this  final  contract  of  December 
20th,  1878,  were  and  are  in  effect  a  mortgage — ^no  more  and  no  less 
— for  the  purposes  set  out  in  that  contract.  It  will  be  conceded  that 
a  mortgage  may  be  created  in  many  ways.  We  are  to  consider,  not 
so  much  the  means  used  to  that  end,  as  we  are  to  consider  the  legal 
effect,  the  purpose  and  intention  of  the  parties  in  the  use  of  those 
means. 
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Equity  often  looks  beyond  the  mere  written  instrament,  hears 
parol  eyidence  in  regard  to  the  same,  not  to  contradict  or  vary  its 
terms,  but  to  raise  an  equity  superior  to  it,  and  to  give  it  effect  ao- 
eording  to  the  true  intent  and  purpose  of  the  parties.  And  a  mort- 
gage may  be  created  as  well  without,  as  with  an  accompanying  per- 
sonal obligation  of  the  mortgagor  to  pay  the  debt  secured,  or  at- 
tempted to  be  secured,  thereby.  In  the  one  case  the  property  alone 
is  charged  with  the  lien — is  looked  to  solely  by  the  mortgagee  out 
of  which  to  make  his  lien;  in  the  other  he  has  the  additional  secur- 
ity of  the  personal  obligation  of  the  mortgagor. 

A  debt  chargeable  only  against  certain  property  is,  in  effect, 
simply  a  debt  with  limited  means  of  satisfaction  or  enforcement; 
the  value  of  the  property  charged  with  the  indebtedness  is  the 
measure  of  the  security  afforded. 

And  this  is  exactly  the  security  taken  by  Baker  in  1874,  when  he 
sold  this  mine,  for  tiie  balance  of  the  purchase  money,  one  hundred 
and  twenty-five  thousand  dollars.  This  arrangement  was  then  satis- 
factory to  Baker — ^was  his  voluntary  contract--and  neither  reason 
por  authority  is  suggested  why  this  agreement  is  not  legal  and  bind- 
ing upon  the  parties  thereto,  and  upon  the  property  impressed  with 
that  hen. 

This  agreement  could  have  been  acknowledged  and  recorded  and 
made  notice  to  all  persons  dealing  with  that  property.  It  is  evident 
that  the  stockholders  of  the  Pioneer  Mining  Company  did  not  wish 
to  subject  themselves  to  the  possible  personal  liability  of  paying  the 
whole  purchase  price  of  the  mine,  should  it  prove  to  be  of  litUe  or 
no  value.  And  this  security  was  still  acceptable  to  Baker,  and  by 
him  accepted  in  contract  ''A." 

This  arrangement  was  manifestly  intended  to  give  each  party  an 

SK>rtunity  of  getting  out  of  the  mine  the  large  amount  of  mouey 
ch  they,  respectively,  had  invested  in  it;  giving  Baker  the  pref- 
erence, and  to  Chapman  and  Sayre,  or,  which  is  substantially  the 
same  thing,  the  Pioneer  Mining  Company,  the  benefit  of  any  sur- 
plus, and  the  mine  itself,  after  the  payment  of  Baker's  claim  against 
the  mine. 

It  is  urged  by  defendant  that  there  is  no  valuable  consideration 
for  any  of  these  contracts,  and  especially  for  the  final  contract  of 
December  2Uth,  1878.  I  cannot  agree  with  counsel  in  this  view.  It 
may  not  be  so  important  to  inquire  into  the  consideration  of  the 
contracts  preceding  the  final  contract  of  December  20th,  as  the 
others  are  merged  therein.  But  I  think,  on  examination  of  all  of 
the  eontracts,  we  shall  not  fail  to  find  them  based  on  good  and  valu- 
able considerations. 

At  the  date  of  contract  "A"  the  Pioneer  Mining  Company  had 
suspended  work  on  the  mine;  Its  outlays  had  been  large,  the  re- 
tarns  small.  It  was  under  no  obligation  to  go  on  forever,  spending 
large  sums  of  money  upon  the  mine,  with  no  returns.  Baker  held 
his  claim  against  the  mine  for  one  hundred  and  twenty-five  thousand 
<lol]ars,  payable  from  the  proceeds  thereof.    If  the  mine  could  not 
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be  made  to  pay  this  amount,  Baker's  only  remedy  was  upon  his  con- 
tract.    Hence  the  contract '  'A." 

Baker  surrendered  his  stock  in  the  company;  reduced  his  claim 
to  one  hundred  thousand  dollars  payable  as  before;  and  he  and  the 
company  surrendered  all  liabilities  and  obligations  held  by  the  one 
against  the  other;  and  the  company  promised  to  resume  work  on  the 
mine.  It  did  so,  but  probably  not  as  effectively  as  was  expected 
when  the  contract  was  executed.  The  complaint  alleges  that  the 
company  expended  more  than  one  hundred  and  twenty  thousand 
dollars  on  the  mine  after  the  date  of  that  contract.  I  am  not  able, 
from  the  testimony,  to  say  what  that  amount  was,  but  it  was  many 
thousands  of  dollars. 

All  of  this  to  a  certain  extent  inured  to  Baker's  benefit.  I  cannot 
think  there  was  lack  of  valuable  consideration  from  either  party  in 
this  contract.  And  this  remark  applies  also  to  contract  "£'*  and 
the  contract  of  November  Ist.    (Deft's.  ex.  9.) 

It  can  hardly  be  claimed  that  the  contract  of  December  20th, 
1878,  is  without  a  valuable  consideration. 

Without  specifying  others,  it  will  be  sufficient  to  observe  that  it 
gave  Baker  continuous  possession  of  the  mine  for  four  vears,  a  thing 
be  greatly  desired;  and  the  right  to  "work  it  as  he  saw  nt.  And  this 
bas  resulted,  as  he  admits  in  his  answer,  in  a  clear  profit  to  him  of 
forty-seven  thousand  dollars  above  all  expenses.  It  is  true  that  be 
bas  done  this  by  making  at  times,  large  advances;  but  this  is  what 
be  contemplated,  and  knew  he  must  do  when  the  contract  was  made. 

It  has  not  been  any  the  less  valuable  to  him  on  this  account — the 
advances  have  been  repaid — and  it  is  not  denied  that  Baker  has 
been  in  possession  of  this  mine  all  this  time  under  this  contract,  or 
certainly  since  the  expiration  of  the  lease  of  November  1,  1878, 
for  six  months.  Its  want  of  mutuality  is  hardly  apparent,  and 
would  have  found  little  support  had  Chapman  and  Sayre  attempted 
to  dispossess  Baker  of  the  mine,  without  first  complying  with  the 
terms  of  that  contract.  It  is  only  by  complying  with  those  terms 
that  plaintiff  seeks  to  establish  a  right  of  action  in  this  case.  It 
may  be  further  observed  that  by  this  contract  Baker  was  to  be  paid 
interest  on  all  of  his  advances  at  the  rate  of  one  per  cent  per 
month. 

I  am  not  certain,  and  do  not  now  decide,  whether  or  'not»  under 
this  contract,  this  rate  of  interest  is  to  apply  to  bis  judgment  of  one 
hundred  and  two  thousand,  six  hundred  and  ten  dollars.  If  it  does 
it  is  an  advantage  to  him  of  more  than  five  thousand  dollars  per 
annum,    as  his  judgment  drew  only  seven  per  cent  per  annum. 

Baker  testifies  in  effect,  that  his  understanding  is  that  bis 
judgment  draws  interest,  under  the  contract,  at  the  increased  rate, 
and  he  so  computes  interest  thereon  in  a  partial  statement  of  his  ac- 
count renderea  to  Sayre.  (PlaintiflTs  exhibit  **N.")  If,  however,  this 
judgment  is  void,  as  insisted  by  defendant's  counsel,  it  of  course  can 
draw  no  interest.  And  the  same  consideration  extends  in  a  measure 
to  the  agreement  of  December  16,  1882,  extending  this  contract  of 
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December  20, 1878.  Possession 'of  tbe^fnme  was  to  continue  in  Baker. 
This  extension  was  granted  for  one-  of  .two  purposes,  either  to  be 
carried  out  in  good  faith  by  all  parties  thereto,  or  it  was  designed  as 
a  trap,  a  device  by  which  Chapman  and^'Sayre,  or  the  Pioneer  Min- 
ing Company,  should  be  induced  unwittingly  to  allow  the  time  for 
redemption  to  expire  without  offering  to  perform  on  their  or  its 
part. 

Nothing  in  the  record  supports .  the  suggestion  that  the  latter 
▼as  the  purpose  of -its  execution;  but  were  it  fully  established 
that  such  was  its  purpose,  it  would  receive  no  countenance  from 
the  court;  and  no  laches  have  arisen  thereby,  on  the  part  of  plaint- 
iff, that  would  preclude  recovery  on  that  ground. 

It  is  asserted,  and  maintainea  with  great  earnestness,  that  Baker 
now  holds  an  absolute,  indefeasible  title  to  this  mine,  by  virtue  -of 
the  sheriff's  sales  on  the  judgments  mentioned,  free  and  clear  of  all 
equities  arising  from  this  contract  of  December  20,  1878.  That  in 
procuring  such  title  he  acted  independently  of,  at  arm's  length,  and 
adversely  to.  Chapman  and  8ayre,  and 'all  parties  interested  in 
the  Pioneer  mine. 

I  must  say  that  this  assertion  is  not  supported  by  a  line  or  woid 
of  testimony  in  the  case. 

The  sales  were  made  nearly  as  outlined  in  contract  ''  B,^  and  ex- 
actly as  provided  in  the  contract  of  October  l&th,  1878,  executed  by 
Baker,  Baird  and  the  California  Powder  Works.  This  oontraet,  as 
I  have  held,  and  as  is  abundantly  shown  by  the  testimony,  was  pro- 
cured mainly  b^  Chapman's  influence,  effort  and  solicitation. 

His  personal  investment  in  the  mine  was  then  equal  to,  or  greater 
than,  the  amount  then  due  Baker.  It  is  rather  a  play  upon  terms 
than  a  statement  of  fact  to  sav  that  the  debt  of  the  Pioneer  Mining 
Company  to  the  California  Powder  Works  was  paid  by  means  of 
these  execution  sales  made  by  the  California  Powder  Works*  Those 
sales  were  merely  a  means  to  an  end. 

The  California  Powder  Works  did  not  want  the  mine,  and  it 
agreed  by  this  contract  of  October  12tii,  1878,  to'aequire  and  transfer 
the  title  thereto  for  a  specific  purpose  only.  Its  demand  was  not 
paid  until  years  after  it  acquired  and  transferred  this  title,  as  I  have 
already  shown. 

The  legal  title  to  the  mine  passed  to  Titus  about  April  29th, 
1879,  and  was  held  by  him  until  September  15th,  1882,  when  he 
deeded  the  property  to  Baker,  subject  to  certain  mortgages,  and 
subject  to  the  rights  of  Chapman,  and  Sayre^  as  set  forth  in  the 
complaiDt. 

There  can  be  no  doubt,  under  the  evidence,  as  to  tiie  perfect  un- 
derstanding and  agreement  of  all  of  these  men,  Baker,  Chapman, 
^yre  and  Titus,  as  to  their  rights  in  this  property,  under  these 
safes,  and  the  contract  of  December  20th. 

And  there  is  no  disagreement  among  them  on  this  point.  Titus 
held  the  title  to  the  property  as  the  trustee  of  both  parties. 
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He  testifies  that  he  understood  that  he  had  fall  power  to  sell  the 
mine,  bat  that  he  would  not  have  sold  it  at  any  price  without  the  con- 
sent of  Baker  and  Chapman.  Titus  had  long  been  the  confidential 
attorney  of  Baker.  He  had  also  been  the  attorney  for  Chapman  in 
some  matters.  Both  reposed  confidence  in  him.  He  drew  this  con- 
tract of  December  20th,  and  the  one  of  November  1st;  and  had  care- 
fully examined  and  amended  contract  "B,"  before  its  execution. 

'Ae  knew  all  about  the  contract  of  October  12th,  between  Baker 
and  Baird  and  the  California  Powder  Works,  knew  its  object  and 
purpose  and  had  joined  with  Baker  in  the  mortgage  to  secure  Ba- 
ker s  note  to  the  powder  works. 

And  he  seems  to  have  executed  his  trust  honestly  and  faithfully. 

While  Titus  held  this  title,  he  and  Baker  and  Chapman  were  all 
trying  to  effect  a  sale  of  the  mine.  Titus  received  two  or  more 
offers  for  the  mine. 

These  offers  he  reported  to  Baker  and  Chapman  for  their  appro- 
val. When  requested  by  Baker  and  Chapman  he  transferred  the 
title  to  Baker,  subject  to  the  conditions  mentioned,  and  Baker  volun- 
tarily so  accepted  it.  His  testimony  on  all  of  these  matters  is  clear. 
The  title  passed  to  Baker  not  as  a  purchaser,  nor  by  operation  of 
law,  but  simply  at  the  request  of  Baker  and  Chapman  to  carry  oat 
their  wishes  and  purpose  in  regard  to  tho  mine.  Baker  testifies 
that  he  always  intended  to  carry  out  faithfully  the  contract  of  De- 
cember 20th;  that  he  never  sought  to  avoid  it. 

And  his  correspondence  with  Chapman  and  Sayre,  from  1878  to 
1883,  in  evidence,  is  to  the  same  effect.  On  March  26, 1880,  Baker 
writes  to  Chapman,  ''you  know  how  the  title  came  to  be  put  in 
Titus'  hands.  1  have  made  no  definite  arrangement  with  him." 
In  the  same  letter,  referring  to  certain  services  rendered  by  Titus 
in  regard  to  the  property,  which  Baker  deemed  advantageous,  he 
says,  ''all  of  which  was  of  as  much  to  vour  advantage  as  mine,  in 
saving  the  property.  *  *  *  *  j  have  repeatedly  urged  upon 
you  to  make  a  definite  arrangement  with  him  (Titus),  as  it  oelonged 
more  to  you  than  tome  to  do  it,  as  a  certain  amount  of  the  proceieds 
of  a  sale  comes  to  me  and  the  balance  to  yourself  and  Sayre,  as 
Titus  fully  understands.  «  «  «  «  I  leave  it  between  you  to 
settle  as  you  can.  I  would  have  held  the  title  myself,  if  allowed  ; 
then  all  would  have  been  easy."  He  urffes  Chapman  to  accept  an 
offer  of  four  hundred  and  fifty  thousand  dollars  for  the  mine,  and 
says,  "I  leave  it  in  your  hands."  The  following  day,  March  27th, 
he  again  writes  Chapman  :  "  With  regard  to  what  the  Pioneer  oould 
be  sold  for,  at  the  very  lowest,  I  can  only  say  the  matter  rests  wholly 
with  you.  I  have  made  the  last  reduction  on  my  claim  that  I  ever 
shall,  and  the  final  contract  defines  what  I  am  to  have  out  of  the 
property;  whatever  more  is  got  out  of  it  I  freely  yield  as  the  con- 
tract specifies.  *  *  *  «  You  must  not  forget  that  your  objec* 
tions  and  fear  to  trust  me  to  cany  out  this  programme  produced  the 
necessity  to  put  it  (the  title)  in  other  hands,  where  we  could  not 
control  the  situation,  and,  therefore,  if  loss  comes  from  it,  you  are 
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lihe  one  on  whom  that  loss  justly  falls  and  not  on  me."  On  Septem- 
ber 24th,  1882,  aftei  the  title  had  passed  from  Titus  to  himself,  Baker 
writes  to  Sayre:  "lam  now  able  to  report  that  I  hold  the  deed  to 
the  property,  as  contemplated  in  our  original  contract  of  redemp- 
tion." 

November  25i3i,  1882,  he  writes  Sayre,  asking  him  to  join  in  a 
bond  executed  by  himself  and  Chapman,  to  sell  the  mine  for  four 
hundred  thousand  dollars,  and  says:  "If  we  do  not  sell  this  mine, 
I  would  rather  have  my  money  in  sight  than  the  mine  clear  of  all 
incmnbrances,  with  the  risks  which  attend  it.  Hence,  I  say  I  will 
neyer  clear  up  the  mine  again  without  I  do  it  for  myself,  and  at  the 
end  of  this  extension  I  must  have  my  money  or  be  the  sole  owner 
of  the  mine,  untrammeled  by  any  redemption  contracts." 

There  are  many  letters  in  eyidence  from  Baker  to  these  parties, 
and  all  to  the  same  effect  on  this  matter. 

His  answer  alleges  that  annually,  after  each  clean  up,  prior  to 
June  23d,  1883,  he  rendered  to  Chapman  and  Sayre  a  full,  true  and 
correct  statement  of  the  amount  and  value  of  such  clean  up,  and  of 
all  proceeds  and  receipts  from  said  mine,  and  of  his  disbursements 
in  opening,  developing  and  working  the  same/'  He  was  under  no 
obhcation  to  do  these  except  by  that  contract.  Every  act  of  Baker, 
in  all  this  business,  from  the  date  of  this  contract  of  December  20, 
1878,  to  the  twenty-third  of  June,  1883,  shows  that  he  considered  the 
contract  to  be  in  full  force,  and  that  he  did  not  hold  the  title  to  the 
mine  freed  from  its  obligations.  And  his  testimony  is  to  the  same  effect. 
I  cannot,  therefore,  give  any  weight  to  this  assertion,  now  set  up,  as 
to  Baker's' title  to  ihe  mine;  that  he  holds  it  free  and  dear  from  the 
equities  arising  from  the  contracts  set  forth  in  the  complaint,  and 
e^ecially  the  contract  of  December  20,  1878.  The  assertion  is  not 
true  in  fact,  unless  the  testimony  of  every  witness  on  this  point  is 
biae. 

It  is  further  insisted  that  Baker  gave  the  full  market  value  of  this 
pioperfy  in  the  amount  for  which  it  was  bid  in  on  the  execution 
sales,  made  by  the  California  Powder  Works.  And  this  is  urged  as 
eridence  that  the  sales  were,  and  were  intended  to  be,  absolute,  with 
no  resulting  trust  in  favor  of  Chapman  and  Sayre,  or  the  Pioneer 
Mining  Company.  We  have  shown,  from  the  testimony,  how  these 
sales  came  to  be  made.  I  cannot  but  think  that  this  inquiry  is  some- 
what irrelevant.  But  the  fact  is  shown,  by  every  witness  examined 
OQ  this  point,  that  this  mine  at  that  time  had  no  market  value,  in  . 
the  osnal  acceptation  of  that  term. 

It  was  simply  bid  in  for  the  amount  of  those  judgments,  interest  and 
coBte.  Baker  testifies  that  he  thinks  its  fair  value  at  that  date  was 
about  twenty-five  thousand  dollars  or  thirty  thousand  dollars.  And 
yet,  a  dav  or  two  thereafter,  he  bids  on  his  own  execution  sale,  sixty 
thooaana  dollars  more  for  the  mine,  when  clearly  it  had  not  en- 
Weed  one  dollar  in  value. 

.  This  seems  inconsistent.  The  evidence  submitted  on  this  point, 
i(  it  proves  anything,  proves  too  much. 
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Some  of  the  wibiesses  testify  that  they  would  not  give  four  bite 
for  the  mine,  while  the  aggregate  of  Baker's  bids  for  it  were  nearly 
ninety  thousand  dollars. 

And  we  are  to  remember  that  Baker  did  not  pay  the  amount  for 
which  the  mine  was  struck  off  on  the  first  execution  sales.  Chap- 
man paid  the  first  ten  thousand  dollars,  which  was  paid  thereon  in 
September,  1881,  and  the  balance  was  not  really  paid  until  it  was 
paid  from  the  clean-up  of  the  mine  for  the  season  of  1883«  as  testified 
to  by  Baker.  Whatever  may  have  been  the  opinion  of  various  per- 
sons as  to  the  real  or  speculative  value  of  the  mine  in  October, 
1878,  it  is  clear  that  Baker  and  Chapman  and  Sayre,  all  considered 
it  to  be  of  great  value,  far  beyond  twenty-five  thousand  dollars  or 
thirty  thousand  dollars. 

In  1880,  Baker  urges  Chapman  to  consent  to  a  sale  of  the  proper- 
ty at  four  hundred  and  fifty  thousand  dollars.  In  1882,  Baker  asks 
bayre,  by  letter,  to  join  with  himself  and  Chapman,  in  a  bond  to  sell 
the  mine  for  four  hundred  thousand  dollars.  While  Titus  held  the 
title  to  the  mine,  from  April  1879,  to  September,  1882,  he,  Baker, 
Chapman  and  Sayre  were  all  trying  to  effect  a  sale.  Titus  seems 
to  have  had  at  least  two  offers  for  the  property,  one  at  about  three 
hundred  or  three  hundred  and  fifty  thousand  dollars,  and  the  other 
at  a  larger  sum. 

I  cannot  but  think  that  Baker,  Chapman  and  Sayre  were  the  best 
judges  of  the  value  of  that  mine,  and  their  judgment  in  this  respect 
is  best  shown  by  their  actions  relative  to  its  sale  and  the  price  asked 
therefor. 

But  in  this  case  it  makes  no  difference  if  Baker's  purchase  on  the 
execution  sales  was  at  the  then  full  value  of  the  mine,  the  whole 
transaction  was  still  in  effect  only  a  mortgage. 

In  cases  of  doubt,  whether  a  transaction  was  a  conditional  sale  or 
a  mortgage,  equity  will  hold  it  to  be  a  mortgage.  By  so  doing,  the 
rights  of  each  party  are  preserved;  the  mortgagor  is  permitted, 
upon  fulfillment  of  his  contract,  to  save  his  property,  and  the 
mortgagee  receives  his  just  dues,  and  is  entitled  to  no  more. 

We  pass  to  the  alleged  tender  made  by  Chapman,  in  compliance 
with  this  final  contract  of  December  20th,  1878.  Prior  to  June, 
1883,  there  had  been  correspondence  between  these  parties,  and 
especially  between  Baker  and  Savre,  in  reference  to  the  redemption 
of  the  mine,  the  amount  required  therefor,  etc.  About  June  19th, 
1883,  Chapman  applied  to  Baker  for  a  further  extension  of  time  to 
redeem  under  the  contract  of  December  20th.  He  wished  it  ex- 
tended until  after  the  clean-up  of  the  mine  for  that  year. 

Tins  would  give  Baker  the  benefit  of  that  season's  products,  then 
supposed  to  be  large,  and.  as  shown  by  Baker,  was  in  exoess  of 
eighty-seven  thousand  dollars. 

This  request  Baker  refused,  and  he  then  informed  Chapman  that 
redemption  must  be  made  by  June  22d,  or  the  right  to  redeem 
would  cease  on  that  date.    Baker  then  thought  that  the  extension 
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of  time  on  this  contract  of  December  20th,  1878,  made  December 
16tli,  1882,  expired  Jane  22d,  instead  of  July  Ist,  1883. 

Chapman  then  made  arrangements  by  which  he  was  to  obtain 
one  hundred  thousand  dollars,  and  whatever  more  might  be  re- 
quired, with  which  to  redeem  the  property.  On  the  twenty -eighth 
of  Jane,  following,  Chapman  applied  to  Baker  for  a  statement  of  his 
accounts,  and  to  Know  the  amount  required  for  redemption. 

He  had,  prior  to  this,  written  Baker  to  haye  such  accounts  pre- 
pared. 

This  statement  Baker  did  not  and  could  not  furnish.  His  books 
were  not  there,  at  the  mine,  when  the  request  was  made,  and  he 
states  in  his  testimony  that  he  had  not  made  up  his  accounts  since 
October,  1882. 

The  bills  were  not  in,  and  expenses  not  known.  It  is  eyident  from 
tiw  testimony,  and  chiefly  that  of  Baker,  that  Baker  could  not  haye 
furnished  a  true  or  correct  statement  of  his  accounts,  or  the  amount 
jostlj  due  him  on  July  1st,  1883,  if  he  had  wanted  to  do  so,  and  it 
IS  t-qaally  eyident  that  he  did  not  want  to  do  so.  He  then  thought 
the  time  for  redemption  had  expired,  and,  as  he  states,  he  ''stood 
Q|>«>Q  his  legal  rights.'*  By  his  neglect  to  haye  his  accounts  ready 
he  i)Qt  it  out  of  the  power  of  Chapman  and  Sayre  to  comply  witn 
the  exact  terms  of  the  contract.  It  was  not  their  fault  that  they  did 
not  known  what  amount  to  tender  Baker  on  the  first  of  July,  1883, 
io  redemption  of  tbe  property.  Ghapman  had  prepared  the  means, 
in  good  faith,  with  which  to  redeem,  but  Baker  could  not  tell  him 
luf  amount  required. 

li  is  trae  that  Ghapman  did  not  then  haye  the  money  with  him  to 
make  an  actual  tender  of  a  definite  sum^  but  if  he  had  pix^duced  an 
uuiimited  sum  it  would,  in  no  way,  haye  aided  the  matter.  Neither 
he  uor  Baker  could  tell  the  amount  due  the  latter.  I  consider  that 
thei-e  was  a  substantial  compliance  with  the  contract  in  this  respect 
ou  the  part  of  Chapman  and  Sayre,  as  Chapman's  purpose  was  to 
par  the  full  amount  due  Baker  under  the  contract. 

Biker's  refusal  to  allow  redemption  was  based  solely  upon  the 
iact,  as  he  understood  it,  that  tbe  time  for  redemption,  under  the 
eoii  tract  of  December  20th,  1878,  and  the  extension  thereof,  had 
thtMi  expired.  He  did  not  object  that  no  tender  of  the  amount  due 
QD  ier  the  contract  had  been  made.  He  stood  upon  his  legal  rights, 
iodependently  of  any  tender. 

It  may  further  be  obseryed  that,  considering  this  whole  transac- 
tion as  a  mortgage,  as  I  do,  a  tender  upon  the  exact  day  was  not 
strictly  necessary  to  preserye  the  right  of  the  parties  under  that  con- 
tract. The  right  of  a  mortgagee  to  redeem  is  not  limited  to  a  strict 
performance  on  his  part  upon  the  yery  day  his  mortgage  becomes 
due. 

I  haye,  thus,  eudeayored  to  reyiew  this  case  upon  its  merits,  as 
established  by  the  testimony.  It  is  seldom  that  a  bill,  in  a  con- 
Htevl  case,  is  so  fully  sustained  by  the  eyidence.  I  am  aware  that 
^ii'ipman  and  Sayre  commenced  a  suit  June  29,  1883,  on  this  con- 
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tract,  seeking  its  enforcement.  Whether  or  not  that  suit  was  well 
or  ill  adyised  I  am  not  called  upon  to  say.  This,  however,  is  true, 
under  the  evidence  in  this  case,  that  if  they  had  recovered  in  that 
suit  in  their  own  names,  it  would  have  inured  to  the  use  and  benefit 
of  the  Pioneer  Mining  Company. 

A  recovery  therein  would  not  have  changed  the  facts  established 
in  this  case,  nor  would  it  have  precluded  the  Pioneer  Mining 
Company  from  asserting  its  rights.  It  is  of  .little  moment  to  Baker 
what  party,  as  plaintiff,  holds  the  equitj  of  redemption  under  that 
contract  of  December  20,  1878,  since  his  rights  thereunder  will  be 
fully  protected,  and  performance  decreed  and  executed  before  he 
will  be  called  upon  to  convey  the  property. 

The  court  has  determined,  in  this  suit,  that  plaintiff  now  holds 
that  equity  of  redemption,  and  may  enforce  it  against  the  defendant. 

Hadlev  and  Brown  also  commenced  a  suit  upon  this  contract,  in 
July,  1883,  charging  fraud  in  its  execution. 

Both  of  these  suits  were  dismissed  by  the  parties  who  brought 
them,  and  were  never  heard  upon  their  merits. 

They  have  but  little  bearing  in  this  case,  which  is  heard  upon  the 
issues  raised  by  the  pleadings  and  must  be  decided  upon  the  facts 
established  by  the  testimony,  and  the  law  applicable  thereto. 

I  do  not  deem  it  necessary  to  discuss  at  length  the  doctrine  of 
mortgages  as  applied  to  this  case.  These  contracts  were  made  under 
the  code  of  California  and  are  subject  to  its  provisions.  And  this 
court  in  carrying  the  contracts  into  effect  will  be  guided  by  the  de- 
cisions of  the  supreme  court  of  California  in  construing  the  provi- 
sions of  the  code,  applicable  thereto. 

Under  the  code  of  California,  and  under  the  generally  recognized 
doctrine  of  mortgages,  this  transaction,  as  a  whole,  can  only  be 
deemed  a  mortgage.  It  is  of  little  consequence  whether  we  oonaider 
Baker  as  a  mortgagee,  in  possession  by  consent,  or  as  a  trustee, 
holding  the  title  to  this  mine  in  trust. 

When  the  conditions  upon  which  he  holds  that  trust  are  fully 
complied  with,  he  may,  at  any  time,  be  called  upon  to  surrender  that 
trust. 

I  deeply  regret  the  necessity  which  compelled  the  bringing  of  this 
suit.  It  IS  most  unfortunate  that  these  parties,  after  years  of  hearty 
co-operation,  constant  courage,  struggle  and  labor,  involving  great 
expenditures  of  money,  and  at  the  last  moment  when  their  long  de- 
ferred hopes  were  almost  realized,  should  have  come  to  this  painful 
and  costly  disagreement,  and  so  have  thwarted  their  common  un- 
derstanding and  enterprise. 

I  cannot  but  think  that  it  never  would  have  so  happened  had  not 
Baker  become  so  erroneously  impressed  with  the  idea  that  the  ex- 
tension of  the  contract  of  December  20th,  1878,  expired  June  22d, 
instead  of  July  1st,  1883. 

He  testifies,  over  and  over  again,  that  it  was  always  his  intention 
and  purpose  at  all  times  faithfully  to  carry  out  that  contract,  and 
his  every  act  done  under  it  confirms  his  testimony  in  this  respect. 
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I  find  ibe  foUowinp^  numbered  allegations  of  the  complaint,  as 
numbered  therein,  sustained  by  the  testimony  sabmittea,  to  wit: 
I^umbers  one  and  following  to  and  including  number  sixteen,  with 
the  exception  of  the  last  sentence  thereof,  in  the  words,  ''but  the 
mortgage  to  Messrs.  Morgan  &  Donohue  still  remains  unpaid,  and 
A  lien  upon  the  mine." 

Baker  testifies  that  he  has  paid  this  mortgage. 

Also,  number  seventeen  and  following  to  and  including  number 
twenty-two.  The  allegations  in  sub-division  twenty-three,  as  to 
Baker's  secretly  retorting  amalgam,  and  his  insolvency,  are  not  sus- 
tained. His  possession  of  the  mine  and  working  the  same  is  con- 
ceded. 

Let  a  preliminary  decree  be  entered,  in  favor  of  plaintiff,  if  de- 
sii-ed,  in  accordance  with  this  opinion,  and  the  case  be  referred  to 
the  standing  master  in  chancery  of  this  court  to  take  an  account 
between  the  parties  and  report  the  same  to  the  court. 


SUPREME  COURT  OF  COLORADO. 
Denveb  akd  New  Orleans  Construotion  Co.  v.  Stout. 

Filed  Januivrv  0,  1885, 

Action  against  Cobporations— Venue. — Section  30  of  the  Corporation  Statute  (General 
^tutes,  1883,  page  187),  does  not  require  an  action  against  a  corporation  to  be  instituted  in 
the  county  where  the  defendant's  principal  office  was  located,  and  where  its  principal  butii- 
neggwu  carried  on.  Such  action  may  oe  brought  in  the  county  where  the  cause  of  action 
aocmed. 

Action  on  Contbact — Answeb  when  too  Indefinite. — An  answer  in  amotion  on  a  oon- 
tnct  which  avers  that  important  parts  of  the  agreement  are  omitted  and  clauses  inserted  in 
the  complaint  which  were  not  contained  in  the  contract,  but  which  does  not  state  what  was 
omitted  or  what  interpolated,  is  indefinite,  and  a  demurrer  thereto  should  be  sustained. 

AOEIEMENT  TO  SUBMIT  TO  AbBITBATION,  WHEN  BINDING — ACTION  WHEN  CANNOT  BE  MiJN- 

TAHTED. — Where  a  contract  to  do  work  and  furnish  materials  requires  an  inspection  and  es- 
timate by  the  engineer  in  chaiige  of  the  work  before  any  payment^  can  be  demanded,  such 
■tipalation  forms  a  condition  precedent,  and  no  right  of  action  exists  until  such  inspevtion 
uid  estimate  are  made.  Or,  if  a  dispute  arises  between  the  contracting  parties  as  to  the 
jliality  or  sufficiency  of  any  work  performed  under  the  contract,  the  dispute  must  be  settled 
in  the  manner  and  by  the  person  provided  by  the  contract,  before  a  resort  can  be  had  to 
*notber  fomm.  Causes  sufficient  to  excuse  a  resort  to  the  arbiter,  designated  in  the  agree- 
ttent,  may  arise,  as  where  he  refuses  to  act,  or  is  prevented  from  acting  by  the  opposite  parl7. 
Bat  one  of  the  parties  cannot  arbitrarily  ignore  or  revoke  the  stipulation,  and  resort  in  the 
^  instance  to  the  courts. 

Appeal  from  the  district  court  of  El  Paso  county.  The  opinion 
states  the  facts. 

JfeZfo,  Smith  dk  Macon,  for  the  plaintiff  in  error. 
E,  0.  Wolcott,  for  the  defendant  in  error. 

Beck,  C.  J.  Stout,  the  plaintiff  below,  brought  this  action 
against  the  defendant,  the  Denver  and  New  Orleans  Gonstruction 
Company,  to  recover  a  balance  alleged  to  be  due  him  upon  a  con- 
tract to  furnish  crossties  for  the  construction  of  the  Denver  and 
liew  Orleans  Bailroad. 
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All  the  qneBtionspresented  here  arose  upon  demurrers  to  the 
pleadings  oelow.  we  will  first  consider  the  demorrers  to  the  de- 
fendant s  pleadings. 

Its  first  plea  was  in  abatement  of  the  action,  on  the  ground  that 
it  should  have  been  instituted  in  Arapahoe  county,  where  defendant's 
principal  o£6ice  was  located,  and  where  its  principal  business  was 
carried  on. 

Section  30  of  the  corporation  statute:  Gen*l  Stat.  1883,  pp.  187-8; 
is  cited  in  support  of  this  position.  We  are  of  opinion  that  the 
phraseology  of  this  section  is  too  yague  and  uncertain  to  warrant  a 
construction  which  would  exempt  a  corporation  from  suit,  save  in 
that  county  in  which  its  principal  office  is  located,  or  its  principal 
business  is  carried  on.  The  language  is  specific  that  the  summons 
shall  be  served  in  such  county,  if  any  of  the  officers  named,  or  a 
stockholder,  may  be  found  therein.  There  is  good  reason  for  this 
requirement,  especially  in  relation  to  railroad  companies.  The 
business  operations  ana  afiairs  of  a  railroad  company  usually  extend 
along  hundreds  of  miles  of  track,  passing  through  manj  counties  in 
a  state,  and  the  legislature  may  have  enacted  the  provision  requiring 
the  summons  to  be  served  in  the  county  where  the  principal  office 
of  the  company  is  located,  or  its  principal  business  carried  on,  in 
order  to  render  it  certain  that  notice  of  the  commencement  of  suits 
against  such  corporations  will  reach  the  proper  department. 

Situated  as*  the  defendant  was,  with  a  principal  office  in  the  same 
county  in  which  its  principal  business  was  carried  on,  and  where, 
also,  its  leading  officers  were  to  be  found,  the  only  provision  in 
said  section  clearly  applicable  to  the  venue  in  this  case,  is  the  prth 
viao:  ''that  the  plaintiff  may,  in  all  cases,  brinff  his  action  in  the 
county  where  the  cause  of  action  accrued.**  All  other  provisioiis 
clearly  relating  to  the  venue,  occur  in  the  way  of  providing  for  con- 
tingencies, as  where  no  officer  of  the  corporation  can  be  found  in 
the  proper  county  on  whom  to  serve  process;  or  where  no  principal 
office  is  kept  in  any  county,  and  there  is  no  county  in  which  the 
principal  business  of  the  corporation  is  carried  on.  No  such  con- 
tingencies occur  in  this  case. 

We  agree  with  counsel  for  plaintiff,  that  sec.  30  of  the  general 
laws,  should  be  construed  in  connection  with  sec.  24,  of  the  civil 
code,  a  later  enactment.  True,  the  latter  section  only  purports  to 
designate  the  place  of  trial  of  actions.  The  language  employed, 
however,  is  general,  including  corporations  as  well  as  natural  per- 
sons, and  it  would  seem  to  be  a  safe  proposition,  that  if  the  oounty 
in  which  a  plaintiff  resides,  or  a  couul^  in  which  a  contract  was  to 
be  performedy  is  the  proper  county  tor  trial,  the  action  may  prop- 
erly be  brought  in  that  county  in  the  first  instance. 

The  second  defense  was  a  qualified  denial  that  defendant  entered 
into  the  contract  set  out  in  the  complaint. 

It  avers  that  important  parts  of  the  agreement  are  omitted,  and 
clauses  inserted  wnich  were  not  contained  in  the  contract,  but  does 
not  state  whai  was  omitted  or  what  interpolated.   It  is  a  rule  of  code 
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pleading  that  denials  mast  be  speoifio,  and  that  it  mast  olearlj  and 
nnequivooally  appear  what  the  pleader  intends  to  deny:  Bliss  on 
Code  Pleading,  sec.  331.  The  averments  of  this  defense  were  too 
iadefioite  to  comply  with  the  rale;  in  fact  they  farnish  no  informa- 
tion whatever,  hence  the  demurrer  was  sustained  thereto. 

The  third  defense  was,  that  no  final  estimate  of  the  work  done  by 
the  plaintiff  had  been  made,  by  the  engineer  mentioned  in  the  con- 
tract, before  the  bringing  of  plaintiff 's  action. 

By  the  terms  of  the  contract  set  out  in  the  complaint,  payments 
beeame  dae  upon  inspectio9S  and  estimates  to  be  made  by  the 
ODgineer. 

Upon  completion  of  all  the  work,  in  manner  agreed  upon,  a  final 
estimate  was  to  be  made  by  this  officer,  upon  which  the  defendant 
vas  bound  to  pay  the  balance  so  found  to  be  due. 

If  payments  only  matured  upon  the  making  of  these  estimates,  it 
would  seem  that  no  right  of  action  accrued  until  they  were  pro- 
cured, unless  a  refusal  of  the  inspector  to  act,  or  other  matter  in 
aroidanoe  was  alleged. 

Final  payment  only  was  to  be  made  upon  a  final  estimate. 

The  items  entering  into  the  final  estimate  were  as  follows : 

All  work  done  under  the  contract;  all  payments  previously  made 
thereon;  and  the  ten  per  cent,  retained  from  previous  payments. 

We  think  this  defense,  prima  fada  good,  and  that  the  plaintiff 
should  have  been  required  to  reply  to  it. 

The  amended  and  supplemental  frnvrih  defense,  alleges  that  after 
the  manufacture  and  delivery  of  all  ties,  disputes  and  differences 
arose  between  the  plaintiff  and  defendant,  as  to  the  sufficiency  of 
the  performance  of  the  work  under  the  contract,  and  the  price  to  be 
paid  therefor,  in  which  disputes  the  plaintiff  claimed  the  same 
moneys  in  the  complaint  demanded,  and  defendant  denied  that  said 
moneys  or  any  part  thereof  were  due  to  plaintiff,  and  denied  that  the 
ties  sued  for  were  of  the  kind  mentioned  in  the  specifications  to  the 
contract  in  the  complaint  set  forth. 

It  is  then  averred  that  the  plaintiff  was  notified  to  attend  before 
the  engineer  in  the  contract  mentioned,  to  submit  proofs,  and  to 
hear  proofs  of  the  defendant,  concerning  said  disputes  and  differ- 
ences; that  plaintiff  failed  to  attend,  and  that  after  sundry  continu- 
uices  for  said  cause,  with  farther  notice  to  plaintiff,  the  said  matters 
▼ere  determined  by  said  engineer,  in  the  plaintiff's  absence. 

The  plaintiff 's  first  replication  to  this  defence  denies  that  he  knew, 
or  at  the  time  of  the  execution  of  the  contract  was  apprised,  of  any 
clause  whereby  disputes  and  differences  should  be  referred  to  the 
engineer.  It  alleges  that  the  agreement  was  partly  printed  and 
Ptttly  written  upon  a  printed  form,  intended  and  used  for  contracts 
concerning  the  grading  and  construction  of  the  Denver  and  New 
Orleans  Bailroad,  and  not  for  contracts  for  furnishing  ties  and  other 
Oiaterials.  Following  this  is  a  denial  that  plaintiff  ever  made  a 
contract  whereby  disputes  and  differences  between  him  and  the 
defmdant  shoola  be  referred  to  said  engineer.     The  reply  concludes 
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with  an  avenuent  of  the  revocation,  by  the  plaintiff,  of  the  sap- 
posed  authority  of  the  engineer. 

Defendant  demurred  to  this  replication,  for  insufficiency,  but  the 
demurrer  was* overruled.  We  think  it  should  have  been  sustained. 
In  Denver,  South  Park  and  Pac.  B.  E.  Oo.  v.  Kiley,  IV  West  Coast 
B.,  238,  we  held  a  similar  stipulation  of  parties  to  be  valid  and 
binding. 

An  examination  of  the  cases  cited  in  defendant's  brief  shows  that 
stipulations  of  this  character  are  extensively  used  in  contracts  relat- 
ing to  the  building  of  railroads,  and  in  other  important  contracts, 
and  that  their  validity  has  been  sustained   by  the  most  eminent 
courts.     Where,  as  in  the  present  case,  an  inspection  and  an  esti- 
mate by  the  engineer  in  charge  of  the  work  are  required  by  the 
terms  of  the  agreement  before  either  a  monthly  or  a  final  payment 
mav  be  demanded,  such  stipulation  forms  a  condition  prece4ent, 
and  no  right  of  action  exists  until  such  inspection  and  estimate  are 
made.     Or  if  a  dispute  arises  between  the  contracting  parties  as  to 
the  quality  or  sufficiency  of  any  work  performed  under  the  contract, 
the  dispute  must  be  settled  in  the  manner  and  by  the  person  pro- 
vided by  the  contract  before  a  resort  may  be  had  to  another  forum : 
D.  &  fl.  Canal  Co.  v.  Pa.  Coal  Co.,  60  N.  T.,  258;  Jackson  v. 
Cleveland,  19  Wis.,  400;  Hudson  v.  McCartney,  33  Id.,  Ml;  U.  S. 
V.  Bobeson,  9  Pet.,  *327;   Beynolds  v.  Caldwell,  61  Pa.  St.,  305; 
Snell  V.  Brown,  71  Ills.,  142;  Humaston  v.  Telegraph  Co.,  20  Wall., 
27;  Fox  V.  The  Bailroad,  3  Wall.,  243. 

Causes  sufficient  to  excuse  a  resort  to  the  arbiter  designated  in 
the  agreement  may  arise,  as  where  he  refuses  to  act,  or  is  prevented 
from  acting  by  the  opposite  party.  But  one  of  the  parties  cannot 
arbitrarily  ignore  or  revoke  the  stipulation,  and  resort  in  the  first 
instance  to  the  courts  of  law,  as  the  authorities  cited  fully  demon- 
strate. 

In  this  case  the  record  shows  that  the  plaintiff  had  notice  of  the 
defendant's  dissatisfaction  with  the  work  performed  under  the  con- 
tract,  before  he  commenced  the  present  suit  It  also  shows  that 
plaintiff  was  requested  to  attend  before  the  engineer,  at  a  time  and 

flace  mentioned,  for  the  settlement  of  the  disputes  which  had  arisen, 
nstead  of  so  doing  the  plaintiff  assumed  to  revoke  the  authority  of 
the  engineer,  and  then  instituted  this  action  against  the  defendant. 
Bef erring  to  the  grounds  of  avoidance  set  out  in  the  plaintiff's 
said  replication,  they  are  believed  to  be  wholly  insufficient.  The 
plea  that  plaintiff  was  not  aware  of  the  clause  for  the  submission  of 
questions,  etc.,  at  the  time  of  executing  the  contract,  discloses  either 
willful  ignorance  or  gross  carelessness.  The  allegations  that  tiie 
contract  was  drawn  upon  a  printed  form,  intended  for  a  different 
class  of  contracts,  and  that  it  was  partly  printed  and  partly  written, 
is  ambiguous  and  uncertain.  In  tne  first  place,  we  are  not  informed 
what  parts  were  written  and  what  parts  were  printed,  nor  what  this 
circumstance  had  to  do  with  the  plaintiff's  want  of  knowledge.  In 
the  next  place,  there  is  nothing  unusual  in  the  character  of  tlie  stip- 
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olatioBs;  as  aboTO  stated,  similar  stipalations  appear  in  all  kinds  of 
contracts,  as  a  reference  to  reportea  cases  amply  show.  It  is  evi- 
dent that  the  excuses  assigned  for  executing,  and  at  the  same  time 
for  aToiding  the  stipulating,  fail. 

Following  the  above^  is  the  attempted  denial  that  plaintiff  ever 
made  a  contract  whereby  disputes  between  him  and  the  defendant 
should  be  referred  to  the  engineer. 

In  view  of  the  preyious  positions  taken  by  the  plaintiff  with  refer- 
ence to  this  question,  and  in  view  of  the  additional  fact,  that  immedi- 
ately following  this  denial,  is  a  supposed  revocation  by  the  plaintiff, 
of  the  engineer's  authority  tp  decide  disputes  and  differences  arising 
under  the  contract,  this  denial  must  be  regarded  as  qualified  by  the 
several  statements  just  referred  to. 

A  minor  consideration  is  the  plaintiff's  objection,  or  rather  that 
of  hjs  counsel,  that  no  engineer  is  mentioned  in  the  agreement. 
This  objection  is  well  met  by  the  quotation  from  14  Grat.,  459:  ''An 
engineer  is  an  indispensable  agent  and  officer  in  the  construction  of 
a  railroad.*'  Here  the  defendant  was  engaged  in  building  a  rail- 
road, as  appears  to  have  been  done  in  cases  reported  in  the  books, 
the  parties  litigant  designated  as  ''  the  engineer,"  the  officer  who 
was  to  inspect  and  pass  upon  the  plaintiffs  work,  accept  such  ties 
as  should  be  manufactured  in  accordance  with  the  terms  of  the  con- 
tract; reject  such  as  were  not;  make  monthly  estimates  for  ])ayment 
as  work  progressed,  less  ten  per  cent,  to  be  retained,  and  a  final 
estimate  when  all  the  work  was  done;  deducting  therefrom  previous 
payments.  Being  upon  the  ground  furnishing  ties  for  the  construc- 
tion of  the  railroad,  it  is  not  likely  that  a  doubt  ever  rose  in  the 
mind  of  the  plaintiff  as  to  what  engineer  was  to  inspect  the  ties  to 
be  furnished  by  him.  It  is  very  evident  that  the  ofiicer  referred  to 
was  the  engineer  in  charge  of  the  work  of  construction,  whatever 
other  titles  he  may  have  borne. 

Another  point,  made  by  plaintiff's  counsel,  is,  that  there  was  no 
ground  for  disputes  or  differences  between  the  parties,  since  the 
complaint  shows  that  the  plaintiff  had  manufactured  and  delivered 
all  the  ties  contracted  for,  and  the  defendant  had  accepted  them. 

Nothing  remained  but  to  pay  for  them.  There  remained  no  basis 
for  estimates,  final  or  ptherwise. 

The  only  statement  which  we  find  in  the  complaint,  upon  which 
argument  may  be  based,  is  as  follows:  ''That  in  pursuance  of  said 
contract,  he  manufactured  and  delivered  to  defendant  two  hundred 
and  thirty-four  thousand  cross-ties,  at  thirty-five  cents  each."  We 
find  nothing  said  about  the  defendant  having  accepted  this  number 
?8  made  in  conformity  with  the  specifications.  That  a  delivery  by 
the  contractor  does  not  necessarily  constitute  an  acceptance  by  the 
company,  is  evident  from  the  following  provision  of  the  specifica- 
tions: 

''Will  be  at  owner's  risk  until  accepted  by  the  tie  inspector  and 
when  rejected  must  be  removed  from  the  premises  of  the  company 
without  delay,  at  the  expense  of  the  owner. '     The  acceptance  of  ties. 
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a8  provided  for  in  the  oontract,  was  made  a  diatinot  and 
from  their  deliyeij. 

The  complaint  m  the  present  case  avers  neither  an  aoceptanoe  of 
the  ties  by  the  engineer,  nor  an  estimate  by  that  officer  of  the 
amount  due  the  plaintiff,  nor  is  any  reason  or  excuse  given  for  the 
failure  to  observe  these  conditions. 

Bo  far  as  the  attempted  revocation  of  the  stipulation  was  con- 
cemed)  we  think  the  action  taken  by  the  plaintiff  .was  wholly  without 
effect.  Such  a  stipulation  is  founded  upon  a  consideration  which 
enters  into  the  contract,  and,  in  the  absence  of  fraud  in  procuring 
the  contract  to  be  signed  or  otherwise,  is  irrevocable.  It  is  unlike  a 
submission  to  arbitration,  which  may  usually  be  revoked  at  any  time 
before  award  made.  "That  rule  falls  with  the  reason  for  the  rule," 
as  said  by  Mr.  Morse  in  his  work  upon  Arbitration  and  Award, 
p.  231. 

It  is  not  reasonable  to  say  that  parties  may  execute  important 
contracts  like  the  one  before  us,  raising  no  objections  to  the  mode  of 
determining  disputes  which  may  arise  thereunder,  or  until  disputes 
have  actually  arisen  in  the  execution  of  the  contracrt,  and  that  they 
may  then  revoke  the  authority  given  to  determine  the  same. 

The  law  is  that  *'  when  the  parties  in  the  contract  fix  on  a  certain 
mode  by  which  the  amount  to  be  paid  shall  be  ascertained;  the 

Earty  that  seeks  the  enforcement  of  the  agreement  must  show  that  he 
as  done  everything  on  his  part  which  could  be  done  to  carry  it  in- 
to effect;  that  he  cannot  compel  the  payment  of  the  amount  claimed 
unless  he  shall  procure  the  kind  of  evidence  required  by  the  con- 
tract, or  show  that  by  time  or  accident  he  is  unable  to  do  so :" 
Canal  Co.,  v.  Coal  Co.,  50  N.  Y.,  266;  Herrick  y.  Belnap,  27  Vt.,  673. 
**  Having  deliberately  and  of  his  own  free  will,  made  choice  of  a 

Eerson  as  fit  and  competent  to  decide,  and  by  whose  determination 
e  has  agreed  to  abide,  it  is  but  reasonable  and  proper  that  the 
contractor  should  be  held  to  the  performance  of. his  agreement:" 
Hudson  V.  McCartney,  33  Wis.,  343. 

It  is  unnecessary  to  discuss  the  question  of  interest.  It  is  certain 
that  the  plaintiff  was  not  entitled  to  recover  interest  for  delays  oc- 
casioned by  his  own  defaults. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 


Boston  and  Colorado  Smelting  Company  v.  Pless. 

Faed  January  X3,  1886, 

GoNFUGT  OF  EviDKNCB— Sbttino  Asidb  Vbrdict.  —A  verdict  will  not  be  set  aside  »s 
Agunst  the  weight  of  the  evidence  when  the  evidence  is  contradictory  and  oonflieting. 

Appeal  from  the  district  court  of  Park  county.  The  opinion  states 
the  facts. 

(7.  A.  Welkin  and  fi.  D.  Thompson^  for  the  appellant. 
O.  R.  Owynn  and  Stuart  Brothers^  for  the  appellee. 
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BiONi,  J.  Appellee  sned  to  recover  damages  for  breach  of  an 
aUaged  verbal  contract  with  appellant,  under  which  appellee  claimed 
that  he  was  to  have  the  privilege  for  three  months  to  * '  sort  and  search 
for  matte  and  other  valoabte  silver  and  .gold  bearing  materials 
around  the  old  and  abandoned  furnaces  and  slag  dumps  **  of  appel- 
ant at  Alma,  for  which  he  was  to  have  ninety  per  cent,  of  the 
assay  value  thereof,  less  the  freight  to  the  Argo  Smelting  Works, 
and  the  customary  price  for  treating  such  material  at  said  smelting 
vorks.  The  breach  assigned  is,  that  after  working  under  the  con- 
tract about  two  months,  the  appellant  refused  to  fulow  appellee  to 
further  continue  working,  and  prevented  him  from  so  doing,  and 
refused  to  pav  him  for  a  certain  lot  of  material  alreadv  sorted,  and 
refosed  to  tell  him  of  the  assay  value  thereof  or  to  let  him  have  said 
material;  that  the  estimated  value  thereof ,  was  one  thousand  four 
hundred  and  fifty-eight  dollars,  and  that  the  said  privilege,  ac- 
cording to  the  terms  of  the  contract,  was  worth  to  him  for  the  re- 
nudnder  of  said  term  one  thousand  dollars,  wherefore  he  prays 
jodgment  for  two  thousand  four  hundred  and  fiffy-eight  dollars, 
etc.,  etc. 

Appellant,  bv  answer,  denied  the  contract  in  toto,  as  set  out  in  the 
complaint,  and  averred  that  by  the  terms  of  the  contract  the  appel- 
lee was  to  have  ninty  per  cent,  of  the  assay  value  of  all  * 'merchant- 
able slag"  which  he  should  find  and  sort  out,  and  that  for  all  matte 
and  mineral  bearing  material  other  than  slag,  he  should  be  paid  a 
just  and  fair  bonus  or  reward. 

Appellant  further  averred  that  according  to  said  contract  it  paid 
^  appellee  ninety  per  cent,  of  all  slag  sorted  and  delivered,  and  a 
fair  and  just  reward  for  all  matte  and  other  materials  than  slag,  set- 
tled with  appellee  for  the  same,  up  to  the  end  of  about  two  months 
from  the  commencement  of  the  work,  when  appellant  alleges  that  it 
discovered  that  appellee  was  niixing  valuable  matte  with  the  slag, 
and  thereby  defrauding  appellant,  whereupon  it  discharged  appellee 
from  his  employment  under  said  contract,  and  paid  him  in  full  of 
&II  his  just  demands  to  that  date. 

Upon  trial  to  a  jury  there  was  a  a  verdict  for  appellee  of  four 
hundred  and  twelve  aoUars  and  fifty  cents,  which  verdict,  upon 
motion  of  appellant,  was  set  aside  by  the  court  and  a  new  trial 
awarded.  At  the  second  trial,  which  was  had  nearly  a  year  after- 
wards, there  was  a  verdict  for  appellee  in  the  sum  of  nine  hundred 
dollars.  Motion  for  new  trial  was  denied,  upon  appellee  agreeing  to 
remit  one-half  the  amount  of  said  verdict,  and  judgment  was  en- 
tered for  four  hundred  and  fifty  dollars,  from  which  this  appeal  is 
prosecuted. 

We  think  there  is  but  one  question  to  be  considered  on  this  ap- 
peal; namely,  does  the  evidence  warrant  the  verdict  of  the  jury, 
tud  onght  the  judgment,  as  entered,  to  stand  thereon? 

It  would  serve  no  useful  purpose  to  set  forth  and  review  in  this 
decision  all  the  evidence  in  the  case,  notwithstanding  the  very  able 
*Bd  mgenions  arguments  and  briefs  of  counsel,  for  appellant,  filed 
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herein.  Suffice  it  to  set,  that  the  eTidence  is  conflictiDg,  the  testi- 
mosy  of  witnesses  contradictory,  as  to  what  the  contract  was,  and 
what  had  been  done  nnder  it;  so  contradictory,  that  to  decide  in 
favor  of  either  party,  the  witnesses  on  the  other  side  must  be  dis- 
belicTcd.  In  our  view  of  the  evidence,  we  think  the  jury  would 
have  been  warranted  in  finding  and  returning  a  verdict  for  the  ap- 
pellant. 

They,  however,  chose  to  find  for  the  appellee,  and  sinoe  they  were 
the  judges  of  the  credibility  of  the  witnesses  and  the  weight  of  the 
evidence,  we  cannot  say  that  their  verdict  was  unwarranted,  unless 
we  can  say  that  there  was  no  evidence  in  support  of  the  verdict,  and 
that  the  judgment  has  nothing  to  stand  on,  or  that  their  ver- 
dict is  so  contrary  to  the  weight  of  evidence  as  to  indicate  that  they 
were  influenced  by  passion  or  prejudice  or  inoproper  notions,  and 
misconceived  the  effect  of  material  evidence.  We  do  not  feel  justi- 
fied in  saying  that  the  jury  in  this  case  were  controlled  by  any  or 
either  of  uiese  causes,  and  considering  that  two  jury  trials  have  re- 
sulted in  a  verdict  for  appellee,  the  last  one  being  more  than  double 
the  first,  there  is  little  or  nothing  upon  which  to  predicate  a  suppo- 
sition that  a  third  trial  would  result  differently  or  more  satisfactoiy 
to  the  litigants,  or  less  unjustly  in  the  eye  of  the  law.  There  being 
testimony  in  support  of  the  claim  of  appellee  in  the  case  oontradio- 
tory  and  contradicted  thougH  it  was,  if  the  jury  chose,  as  they 
had  aright,  to  believe  it,  and  to  disbelieve  the  evidence  on  behalf  of 
appellant,  or  give  it  less  weight,  we  can  only,  in  accordance  with 
the  well  settled  rule  in  such  cases,  let  the  judgment  stand,  and  must 
therefore  affirm  it. 


Sanderson  et  al  v.  Frazier. 

FiUd  January  23,  1886. 

Common  Carriers  of  Passfkoxrs— Staoe— Liabilitt  of  Carrier.— It  is  the  duty  of  the 
ccmmon  carrier  of  paFsengers  by  stage  coach  to  provide  roadworthy  vehicles,  suitable  for  the 
safe  transpc  rtation  of  passeDgers,  steady  and  manageable  horses,  with  strong  and  proper 
harness,  and  careful  drivers  of  reasonable  skill  and  good  habits.  While  they  do  not  warrant 
the  safety  of  pfl8s«  ngers  at  all  evects,  they  undertake  that  their  means  of  traiisportati<Mi  are 
suitable  and  bufficient,  that  they  and  their  agents  possess  competent  skill,  and  that  they  will 
upe  all  due  care  and  diligence  in  the  perfornumce  of  their  duty. 

The  Same— Duty  of  Passenger— Contributory  Negligence.— It  is  the  duty  of  passen- 
gers to  comply  with  the  reasonable  regulations  of  the  carrier,  and  to  exercise  proper  care  and 
diligence  in  avoiding  injury  to  themselves,  for  the  rule  that  one  cannot  recover  for  an  injury 
n^'hich  has  been  cauf'ed  by  his  own  negligence,  or  where  by  his  own  fault  he  has  so  £ar  con- 
tributed thereto,  that  but  for  such  fault  on  his  part  the  injury  would  not  have  happened,  is 
applicable  to  this  class  of  passengers. 

The  Same— Passenger  Aiding  with  Arm  Projecting  from  Vkhicle.— When  a  passenger 
in  a  stage  coach  has  his  arm  injured  by  the  overturning  of  the  vehicle,  the  fact  that  such  arm 
was  at  the  time  of  overturning  outside  the  rail  or  outer  edge  of  the  wagon  bed,  is  not  such 
contributory  negligence  or  want  of  due  care  on  his  part  as  to  bar  a  recovery. 

The  Same— Overturning  of  Stage— Evidence  Admissible  to  Show  Neoligknce.— 
Where  a  stage  coach  is  overturned  at  night,  by  reason  of  running  upon  a  rock  on  the  side  of 
the  roadway,  evidence  that  the  lamp  of  the  stage  on  the  side  whicn  collided  with  the  rock 
was  not  lighted  at  the  time  of  the  accident  is  admissible  as  tending  to  show  negligence  on  the 
part  of  the  driver,  although  the  driver  testified  that  it  was  a  starlight  night  and  ne  was  able 
to  see  the  road  track,  the  whe^  and  the  rock  just  before  the  accident,  and  that  the  light 
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vonkl  not  have  aniBtod  him.    So,  alao,  eWdenoe  ib  admiMible  of  the  manner  and  character 
of  the  driTing  of  the  stage  before  and  after  the  accident. 

Thi  Sau— Presumption  of  NBauoBNOB— What  FLAiumn  Must  Show.— An  injury  to 
a  pasMoger,  resulting  from  the  overturning  of  a  stage  coach,  ia  presumed  to  have  been 
csoaed  by  the  n^ligence  of  the  carrier.  In  an  action  to  recover  for  such  injury,  the  plaintiff 
eitablishes  a  prima  facie  case,  by  proving  the  relation  of  carrier  and  passenger,  tne  over- 
throw, and  the  injury  resulting  therefrom.  He  need  not  show  the  particular  defect  or  cause 
of  the  accident,  until  the^  presumption  of  negligence  on  the  part  of  the  carrier  is  rebutted. 
To^  rebut  such  presumption,  the  carrier  must  show  that  he  exercised  the  greatest  degree  of 
di%aioe  practicable  under  the  circumstances. 

Tki  Sami— Vbrdiot  when  Exonsivs.— The  verdict  of  the  jury  in  such  action  will  not  be 
Kt  aside  as  excessive,  unless  the  damages  awarded  are  so  obviously  disproportionate  to  the 
injiny  as  to  warrant  the  belief  that  the  jury^  must  have  been  influenced  by  partiality  or 
pRJodioe,  or  been  misled  by  some  mistaken  view  of  the  merits  of  the  case. 

Error  to  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Hugh  Butler,  for  the  plaintiff  in  error. 

Wdht  8mUh  dt  Macon,  for  the  defendant  in  error. 

Stone,  J.  The  law  governing  the  liability  of  stage-coach  pro- 
prietors as  common  earners  of  passengers  is  quite  well  settled  by 
jaridicial  decisions  of  the  highest  courts. 

The  law  imposes  upon  such  carriers  the  duty  of  providing  road- 
worthy  yehicles  suitable  for  the  transportation  of  passengers,  steady 
and  manageable  horses,  with  strong  and  proper  harness,  and  careful 
driyers,  of  reasonable  skill  and  good  habits.  Although  their  under- 
taking is  not  one  absolutely  to  convey  safely — that  is  to  say,  while 
they  do  not  warrant  the  safety  of  passengers  at  all  events,  yet  their 
ondertakiDg  and  liability  go  to  this  extent,  that  their  means  of  trans- 
portation are  suitable  and  sufficient,  that  they  and  their  agents  pos- 
sess competent  skill,  and  that  they  will  use  all  due  care  and  dili- 
gmee  in  the  performance  of  their  duty. 

Bespecting  the  measure  of  this  care  and  diligence,  considering 
that  such  ^  carriage  is  charged  with  the  lives,  limbs  and  health  of 
hnman  beings,  it  has  been  held  that  passenger  carriers  bind  them- 
selves to  carry  safely  those  whom  thev  take  into  their  coaches,  '^  as 
far  as  human  care  and  foresight  will  go — that  is,  for  the  utmost 
care  and  diligence  of  very  cautious  persons."  Some  cases  even 
hold  that  such  carriers  are  responsible  "  for  any,  even  the  slightest, 
neglect."  This  doctrine  is  laid  down  by  the  supreme  court  of  the 
United  States,  in  the  case  of  Stokes  v.  Saltenstall,  13  Pet.,  190, 
which  is  regarded  by  the  authorities  as  the  leading  case  on  this  subject 
in  tihe  United  States ,  and  the  same  doctrine  is  stated  as  the  law  by  Mr. 
Story  in  the  text  of  his  work  on  Bailments,  sec.  601.  In  support 
of  the  same  rule  as  to  liability  in  such  cases  are  the  following  au- 
thorities: Farish  &  Go.  v.  Beigle,  11  Gratt.,  697;  McLean  v.  Bur- 
bank,  11  Minn.,  277;  Maury  v.  Talmadge,  2  McLean,  157;  Peck 
and  Wife  v.  Neil,  3  McLean,  23. 

On  the  other  hand,  it  is  the  duty  of  passengers  to  comply  with 
the  reasonable  regulations  of  the  carrier,  and  to  exercise  proper 
care  and  diligence  in  avoiding  injury  to  themselves,  for  the  rule  tnat 
one  cannot  recover  for  an  injury  which  has  been  caused  by  his  own 
negligence,  or  where  by  his  own  fault  he.  has  so  far  contributed 
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thereto  that  bnt  for  such  fault  on  his  part  the  injury  would  not  haye 
happened,  is  applicable  to  this  class  of  passengers. 

Tne  appellee  Frazier  was  a  passenger  m  one  of  the  stafi;e  coaches 
of  appellants,  running  at  that  time  between  Canon  City  and  Lead- 
yille,  and  by  the  upsetting  of  the  yehicle  his  arm  was  broken,  and 
the  alleged  negligence  of  the  driyer  in  causing  the  upset  is  the 
ground  of  action  for  the  resultant  injury.  A  question  of  contribu- 
tory negligenee  on  the  part  of  the  appellee  was  made  by  the  plead- 
ings in  the  court  below,  and  one  of  the  alleged  errors  relied  upon 
by  appellants  in  seeking  to  reyerse  the  judgment  is,  that  theyerdict 
is  contrary  to  the  eyidence  and  the  law  in  respect  to  such  alleged 
contributory  negligence. 

The  act  of  appellee  constituting  the  negligence  complained  of  was 
in  haying  his  arm  at  the  time  of  the  accident  ''outside  the  coach.'* 

The  upset  was  caused  by  the  wheel  on  one  side  of  the  yehicle 
striking  on  a  rock  at  one  side  of  the  road  whereby  the  stage  was 
thrown  oyer  upon  the  opposite  side.  This  portion  of  the  road  was 
in  a  canon  in  a  mountainous  part  of  the  journey.  It  was  in  the 
night;  there  was  no  light  on  that  side  of  the  stage  which  struck  the 
rock.  But  the  driyer  testified  that  it  was  not  so  dark  but  that  he 
was  able  to  see  the  rock  just  before  striking  it.  The  appellee  was 
sitting  on  the  end  of  the  seat  on  the  opposite  side;  there  were  two 
other  passengers  in  the  same  seat  which  crowded  appellee  close  to 
the  side;  he  had  his  arm  either!resting  on  the  rail,  or  projecting  out- 
side the  body  of  the  stage  so  that  whpu  oyerturned,  the  other  pass- 
engers in  the  same  seat  were  thrown  down  upon  him;  his  arm  was 
caught  under  some  portion  of  the  yehicle  and  broken,  and  he  was 
unable  to  be  extricated  until  the  other  passengers  had  got  out  and 
lifted  up  the  stage.  Upon  this  state  of  facts  it  is  contended  by  con- 
sel  for  appellanto  that  appellee  was  chargeable  with  such  contribu- 
tary  negligence  as  ought  to  bar  a  recoyery.  In  support  of  this  con- 
tention, the  case  of  JP.  &  C.  B.  B.  Co.  y.  McClurg,  56  Pa.  St.,  294 
is  cited,  where  a  passenger,  by  reason  of  the  protrusion  of  his  arm 
from  the  window  of  the  car  in  which  he  was  riding,  was  injured  by 
the  arm  coming  in  contact  with  another  car  standing  on  a  switch; 
and  the  court  held,  and  as  we  think  correctly,  tnat  where  such 
passenger  ''puts  his  elbow  or  arm  out  of  the  window  yoluntarilj, 
without  any  qualifying  circumstances  impelling  him  to  do  it,  it  is 
negligence  in  se;  and  when  that  is  the  state  of  the  eyidence,  it  is  the 
duty  of  the  court  to  declare  the  act  negligence  in  law.** 

There  is  wide  difference,  howeyer,  between  such  a  case  and  the 
one  before  us.  Bailway  coaches  pass  along  an  undeyiating  track 
and  often  within  a  few  inches  of  a  signal  post,  switch  bars,  cattle 
guards,  bridge  timbers  and  cars  upon  side  tracks,  rendering  it  dan- 
gerous for  passengers  to  expose  any  portion  of  the  body  beyond  the 
outer  line  of  the  coaches,  which  themselyes  project  beyond  the 
wheels  and  the  track.  But  stage  coaches  do  not  in  this  particular 
differ  from  other  road  yehicles  the  wheels  of  which  project  laterally 
beyond  the  body  of  the  yehicle,  which  circumstances,  in  connection 
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with  the  different  character  of  the  roadway  and  mode  of  transportatian, 
is  an  immunity  against  danger  from  the  mere  projection  of  an  arm 
outside  the  window  or  bejond  the  line  of  the  body  of  such  vehicle. 
In  the  case  of  an  injury  like  that  in  the  railway  case  cited,  the  pro- 
jection of  the  arm  outside  the  window  is  the  cause  of  the  resultant 
isjar^.  In  the  case  of  the  overturning  of  the  stage  of  appellants  by 
nioDiDg  upon  a  rock,  the  position  of  appellee's  arm  was  no  more  a 
eaose  of  the  upset  which  caused  the  injury  than  the  position  of  the 
anns  of  the  other  passengers  or  of  the  hat  upon  his  head.  Besides, 
the  evidence  in  the  record  shows  that  the  vehicle  in  question  was 
Dot  a  regular  or  ordinary  stage  coach  with  windows,  bat  a  con- 
cord mall  wagon  or  canvas  back  known  as  a  ''Jerky/'  without  win- 
dows, but  having  a  canvas  cover  with  canvas  side  curtains,  sup- 
ported by  wooden  standards  at  the  sides  and  irons  overhead.  The 
appellee,  crowded  as  he  was  against  the  side,  with  three  passengers 
ou  the  seat,  would  naturally,  and  we  may  say  invariably,  thrust  out 
his  arm  when  the  vehicle  was  overturned,  falling  as  he  did,  beneath 
the  weight  of  the  other  passengers  and  with  no  wall  or  coach  body 
to  protect  him.  The  curtains  even  were  rolled  up  at  the  time.  Un- 
der the  circumstances  the  injury  to  appellee  was  an  almost  inevitable 
result  of  the  overturning  of  the  vehicle;  and  the  fact  that  his  arm 
was  at  the  time  outside  the  rail  or  outer  edge  of  the  wagon  bed  can- 
not be  imputed  as  negligence  or  want  of  due  care  on  his  part  as 
passenger. 

Another  ground  of  error  is  that  the  court  permitted  evidence  that 
one  of  the  lamps  of  the  stage,  the  one  on  the  side  which  collided 
with  the  rock,  was  not  lighted  at  the  time  of  the  accident.  There 
was  no  error  in  this.  It  was  a  circumstance  which,  in  connection 
with  all  the  others,  tended  to  show  negligence  on  the  part  of  appel- 
kuts.  The  driver  testified  that  it  was  a  starlight  night  and  he  was 
able  to  see  the  road  track,  the  wheel  and  the  rock  just  before  he 
struck  it,  and  that  the  light  would  not  have  assisted  him.  But  this 
testimony  does  not  render  improper  the  evidence  previously  admit- 
ted in  making  the  case  for  appellee,  showing,  at  least  prima  facie,  a 
want  of  due  care.  In  the  case  of  Grofts  v.  Waterhouse,  3  Bing., 
321,  Best,  O.  J.,  says:  '^  The  coachman  must  have  competent  skill 
and  use  that  skill  with  diligence;  he  must  be  well  acquainted  with 
the  road  he  undertakes  to  drive;  he  must  be  provided  with  steady 
horses,  a  coach  and  harness  of  sufficient  strength  and  properly 
iQ.ide,  and  also  with  lights  by  night.  If  there  be  the  least  failure  in 
any  one  of  these  things,  the  duty  of  the  coach  proprietors  is  not 
fulfilled,  and  they  are  answerable  for  any  injury  or  damage  that 
happens."  This  is  certaiDly  strong  language,  out  does  not  appear 
to  be  against  the  weight  of  authority  in  stating  the  general  rules 
guveming  in  such  cases. 

Counsel  for  appellants  contend  for  the  rule  that  the  burden  of 
pruof  is  on  the  plaintiff  in  such  cases  not  only  to  show  negligence 
ou  the  part  of  defendant,  but  ordinary  care  on  his  own  part.  An 
examination  of  the  cases  will  clearly  show  that  a  different  rule  is 
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established  by  the  great  weight  of  authority.    Mr.  Stoiy  lays  down 
the  rale  as  follows:    ' '  Where  any  damage  or  injury  happens  to  the 
passenger  by  the  breaking  down  or  overtaming  of  the  coach,  or  by 
any  other  accident  occurring  on  the  road,  the  presumption  prima 
fade  is,  that  it  occarred  by  the  negligence  of  the  coachman,  and  the 
onus  probandi  is  on  the  proprietors  of  the  coach  to  establish  that 
there  nas  been  no  negligence  whatever;  and  that  the  damage  or  in- 
jury has  been  occasioned  by  mistake,  casualty,  or  by  some  cause 
which  human  care  and  foresight  could  not  prevent:"    Story  on 
Bailments,  sec.  601  a.     Our  own  court  in  the  case  of  Wail  k  al. 
V.  Livisay,  6  Oolo.,  466,  declared  the  rule  in  the  following  lan- 
guage used  by  chief  justice  Beck:    ^^  A  prima  facie  case,  however, 
IS  made  out  by  proof  that  the  relation  of  carrier  and  passenger  ex- 
isted between  the  parties;  that  an  accident  occurred  resulting  in 
injury  to  the  passenger,  and  that  it  was  occasioned  by  the  failure  of 
some  portion  of  the  machinery, 'appliances  or  means  i>rovided  for 
the  transportation  of  the  passengers.     This  proof   being  made,  a 
presumption  of  negligence  on  the  part  of  the  carrier  arises,  and  Ihe 
plaintiff  is  not  bound  to  go  further  and  show  the  particular  defect 
or  cause  of  the  accident,  until  the  presumption  is  rebutted.     It  de- 
volves upon  the  carrier  to  rebut  this  presumption  by  evidence  that 
he  exercised  the  greatest  degree  of  diligence  practicable  under  the 
circumstances."    In  the  case  of  Stokes  v.  Saltonstall,  supra^  it  is 
held  by  the  supreme  court  of  the  United  States  that  in  such  action 
the  facts  that  the  coach  was  upset,  and  the  plaintiff  injured,  are 
sufficient  prima  fade  evidence  of  negligence  or  want  of  skill  of  the 
driver,  and  shift  the  burden  of  proof  upon  the  defendant  to  show 
that  the  driver  was  in  every  respect  qualified,  and  acted  with  rea- 
sonable skill  and  the  utmost  caution;  and  if  the  disaster  was  occa- 
sioned by  the  least  want  of  due  skill  or  of  prudence  on  his  part,  the 
defendant  was  answerable.    The  same  rule  substantially  is  held  to 
be  the  law  in  the  cases  of  Farish  &  Co.  v.  Beigle,  and  McLean  v. 
Burbank,  hereinbefore  cited.     Upon  the  question  of  negligence  on 
the  part  of  appellants,  the  evidence  shows  that  at  a  station  where 
the  stage  stopped  before  the  accident,  the  driver  discovered  that 
there  were  no  lanterns  on  the  stage;  that  he  called  for  two  lamps; 
that  the  superintendent  brought  two,  and  put  on,  but  that  one  was 
out  of  repair,  and  so  was  not  lighted;  that  at  the  place  of   the 
accident,  the  road  was  level  and  slightly  up-grade;  that  the  rock 
was  a  foot  and  a  half  or  two  feet  outside  the  track  of  the  roadway; 
that  there  was  a  gully  on  the  opposite  side,  the  distance  being  about 
twelve  or  thirteen  feet  between  the  rock  on  one  side,  and  the  gully 
on  the  other,  and  the  middle  of  the  vehicle  between  the  outside  of 
the  hubs  about  seven  feet;  that  the  driver  knew  the  place  well,  be- 
cause the  gully  had  been  made  by  a  washout,  and  that  he  slackened 
his  speed  at  that  point. 

Under  these  facts,  the  question  was  properly  submitted  to  the  jury 
by  instructions  whether  tne  accident  miffht  not  have  been  avoided 
by  the  exercise  of  due  care  on  the  part  of  the  agents  of  appellants; 
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or,  in  other  words,  whether  the  injury  to  appellee  was  not  caused  by 
negligence  of  appellants  in  not  using  the  means  clearly  within  their 
power  and  control  to  have  prevented  the  upset. 

Some  testimony  was  admitted,  over  the  objection  of  appellants, 
touching  the  manner  and  character  of  the  driving  of  the  stage  before 
and  after  the  accident  in  question.  We  do  not  think  this  was  unwar- 
ranted. *  It  related  to  the  driver's  knowledge  of  the  road  and  his 
skill  in  his  employment,  and  for  this  purpose  was  not  impertinent, 
although  incompetent  to  prove  his  conduct  in  this  particular  in- 
stance in  producing  the  accident.  The  want  of  skill  of  the  driver 
may  be  shown,  at  the  time  of  the  accident  or  at  any  prior  time;  but 
his  good  or  bad  conduct  can  only  be  looked  at,  at  tne  time  the  acci- 
dent occurred,  or  as  connected  with  the  accident:  Peck  and  Wife  v. 
Neal,  3  McLean,  24.  And  evidence  that  some  distance  further  on 
the  road,  the  same  night,  the  driver  got  outside  the  road  and  into  a 
golly  made  by  a  recent  washout,  and  that  the  passengers  had  to  get 
oat  and  assist  in  extricating  the  stage  and  team,  and  getting  them 
back  on  the  road,  was  admissible  for  the  purpose  of  showing  the 
degree  of  darkness  of  the  night,  the  character  and  condition  of 
the  road,  and  the  consequent  necessity  for  proper  lights  on  the 
vehicle.  We  have  examined,  with  care,  the  instructions  given  by  the 
court,  and  those  refused,  upon  which  errors  are  assigned,  and,  guided 
bj  the  rules  and  principles  of  law  herein  laid  down  as  applicable  to 
the  facts  of  the  case,  we  cannot  find  that  the  errors  contended  for 
are  well  assigned. 

As  to  the  ground  for  new  trial,  that  the  verdict  was  excessive,  we 
need  only  say,  in  the  language  of  nearly  all  the  decisions  upon  this 
point,  that  uiere  is  no  rule  of  law  fixing  the  exact  measure  of  dam- 
ages in  such  a  case;  it  cannot  be  reached  by  any  process  of  certain 
computation.  The  judgment  of  the  jury  as  to  what  is  a  proper  and 
iast^peBsatioQ  in  saoh  cases,  mnst  govern,  unless  the  damages 
awarded  are  so  obviously  disproportionate  to  the  injury  shown  to 
be  sustained,  as  to  warrant  the  belief  that  the  jury  must  have  been 
influenced  by  partiality  or  prejudice,  or  have  been  misled  by  some 
mistaken  view  of  the  merits  of  the  case. 

Upon  the  testimony  of  the  appellee  and  the  other  witnesses,  in- 
cluding the  physicians  who  were  examined  res})ecting  the  disabled 
condition  of  appellee's  arm  at  the  time  of  the  trial,  which  was  eight 
or  nine  months  after  the  accident,  we  do  not  think  that  the  verdict 
o!  twenty-five  hundred  dollars  was  so  disproportionate  to  the  loss, 
expense  and  injury  shown,  as  to  warrant  its  being  considered  ex- 
cessive eompensation. 

Of  the  thirty-eight  assignments  of  error  in  this  case,  we  have  re- 
ceived herein  only  those  which  are  chiefly  discussed  by  counsel  in 
their  briefs,  and  which  appear  to  be  relied  upon  by  appellants  for 
foversal,  and,  perceiving  no  material  error  in  the  record,  the  judg- 
snent  will  be  affirmed. 

Vo. 
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Hall  v.  Linn. 

FiUd  January  t9,  1885, 

Findings  of  Jubt  in  Eqcitt  Cases  arb  Advibobt  Mebelt.— In  the  trial  of  equity  cmm  the 
court  may,  on  its  own  motion,  invoke  the  aid  of  a  jury  to  determine  specific  questions  of  fact. 
The  findings  of  the  jury  thereon  are  advisory  merely;  they  may  be  accepted  and  form  the  ba^ia 
of  the  decree,  or  they  may  be  entirely  disregarded.  This  was  the  rule  under  the  old  chan- 
cery practice  and  the  same  has  been  adopted  by  the  code  of  civil  procedure.  • 

■f  HE  Evidence  held  to  Sustain  the  Findings  of  the  jury. 

An  Exception  to  the  Overruling  ov  a  Demurrer  need  not  be  Reserved. 

Objection  that  Complaint  does  not  state  Facts  Sufficient,  when  may  be  taken.— Ad 
objection  to  a  complaint  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
is  not  waived  by  answering;  it  may  be  made  at  any  time. 

Deed  Absolute  in  Form  when  may  be  shown  to  have  been  in  Trust.— Parol  evidence 
is  admissible  to  show  that  a  deed  of  land  absolute  in  form  was  intended  as  a  mere  conveyance 
in  trust,  when,  as  a  part  of  the  original  contract  in  pursuance  of  which  such  deed  was  made, 
the  grantee  therein  agreed  to  execute  a  declaration  of  trust  and  preserve  the  same  for  the 
grantor  s  use,  but  fraudulently  failed  and  refused  so  to  do. 

Appeal  from  the  district  court  of  Jefferson  county.  The  opinion 
states  the  facts. 

WdU^  Smith  dt  Macon  and  Morrison  dt  FUlins,  for  the  appellant. 

L.  G.  Bochvell,  for  the  appellee. 

Helm,  J.  As  we  shall  presently  see,  the  principal  issue  tried  in 
this  case  was  equitable.  The  court  submitted  several  propositions 
to  a  jury,  and  obtained  special  findings  of  fact  thereon.  It  is  true, 
a  general  verdict  was  also  returned  in  which  the  amount  of  plaintiffs 
recovery  was  fixed;  but  we  shall  assume  with  counsel  that  this  does 
not  affect  the  status  and  rights  of  the  parties  under  the  special  find- 
ing aforesaid. 

That,  in  the  trial  of  chancery  cases  under  our  practice,  the  court 
may,  on  its  own  motion,  invoke  the  aid  of  a  jury  to  determine  spe- 
cific questions  of  fact,  we  do  not  doubt.  Such  findings  are,  how- 
ever, no  more  binding  now  on  the  chancellor's  conscience  than  they 
were  when  the  old  chancery  practice  prevailed.  Conclusions  of  the 
juiy  are  with  us  in  such  cases  simply  advisory :  they  may  be  accepted 
and  form  the  basis  of  decree  or  judgment,  or  they  may  be  entirely 
disregarded.  When  the  code  of  civu  procedure  was  first  adopted, 
the  contrary  suggestion  on  this  subject  in  the  note  on  page  376  of 
Adams'  Equity  may  have  been  applicable.  But  the  enactment  in 
1879  of  what  is  now  section  154  of  that  instrument  clearly  estab- 
lished the  practice  of  trying  chancery  cases  to  the  court  without  a 
jury;  and  we  do  not  think  it  can  now  be  correctly  claimed  that  spe- 
cial findings  of  a  jury  in  such  cases  are  as  binding  as  verdicts  in 
actions  at  law. 

While,  however,  the  foregoing  discretion  as  to  the  verdict  is 
lodged  with  the  court,  it  is  asserted  with  confidence  that  in  cases 
like  this,  before  the  party,  against  whom  the  findings  are  made,  can 
secure  a  review  thereof  upon  the  weight  of  evidence,  he  must  move 
for  a  new  tried  in  the  court  below;  that  if  he  does  not  thus  chal- 
lenge these  findings  he  will  not  be  heard  to  complain  of  them  on 
this  ground  in  a  court  of  review.  The  opinion  in  Duff  v.  Fisher, 
16  Cul.,  377^  is  cited  in  support  of  this  proposition. 
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Withoat  repeating  or  discnsding  the  rea9ons  presented  by  the 
learned  chief  justice  in  that,  case,  saffice  it  to  say  that,  so  far  as 
our  present  practice  is  concerned,  we  think  his  conclusion  upon  this 
point  is  substantially  correct.  .  Chapter  16  of  our  code  seems  to 
provide  for  this  motion  in  all  cases,  whether  legal  or  equitable, 
whether  tried  to  the  court,  jury  or  referee,  and  there  can  be  no  doubt 
bot  that  where  the  aid  of  a  jury  is  secured  in  an  equity  case,  the 
correctness  of  their  findings,  when  questioned  upou  this  ground, 
should  be  challenged  in  some  appropriate  way.  Upon  the  return 
of  such  findings,  if  a  new  trial  by  them  is  not  desired,  the  insuffi- 
ciency of  the  eyidence  to  support  their  conclusions  should  be 
pointed  out,  and  a.  decree  demanded  in  disregard  thereof.  Such 
proceeding,  it  will  be  observed,  is  substantially  a  new  trial,  for  the 
chancellor  is  asked  to  retry  the  issues  himself  upon  the  eyidence 
and  render  findings  in  conflict  with  those  of  the  jury. 

Whether  the  motion  of  appellant  upon  the  return  of  the  yerdict 
in  this  case  can  be  treated  as  a  substantial  compliance  with  the 
foregoing  views,  we  need  not  determine,  for  so  considering  it,  we 
would  decline  to  reverse  the  judgment  as  being  against  the  ^ei^ht 
of  evidence.  A  careful  and  laborious  examination  of  the  entire 
record,  has  led  us  to  the  conclusion  that  the  evidence,  though  vol- 
mninous  and  conflicting,  sustains  the  findings  of  the  jury. 

It  is  possible  that  appellant's  version  of  the  original  transaction  is 
correct;  but  if  so,  he  is  the  victim  of  unfortunate  circumstances  con- 
nected therewith,  for  which  he  is  himself  largely  responsible.  For 
ioHtance;  he  asserts  that  the  conveyance  was  made  in  pursuance  of 
an  absolute  sale  to  him  of  the  premises  as  full  payment  of  Linn's 
debts  to  himself  and  to  the  company  of  which  he  was  the  senior 
partner;  yet,  the  consideration  expressed  in  the  deed  was  one  dollar, 
no  note  was  returned  to  Linn  and  no  receipts  or  other  paper  given, 
ahowing  his  release  from  liability  on  account  of  either  of  these 
debts.  For  months  thereafter,  no  memorandum  or  entry  was  made 
upon  the  company's  books,  and  no  notice  given  appellant's  partners 
to  the  effeet  that  he  had  individually  assumed  the  company  claim 
a^'iinst  Linn  of  over  four  thousand  dollars.  When  pressed  by  one 
of  his  partners  about  the  transactions,  he  told  him  that  he  had 
agreed  in  writing  to  pay  Linn's  other  debts  from  the  proceeds,  and 
return  the  surplus,  if  any  to  Linn.  He  did  actually  discharge 
upwards  of  twentr-five  thousand  dollars  of  such  debts  to  other 
creditors,  though  he  denies  any  obligation  so  to  do. 

Appellant  gives  plausible  reasons  for  these  and  other  suspicious 
dreumstances,  but  despite  such  explanations,  they  weigh  stronglj 
against  his  assertion  of  the  absolute  sale  as  aforesaid.  The  testi- 
mony of  appellee  and  his  witnesses,  is  not  above  criticism,  it  is  true, 
hut  a  judge  or  a  jury  in  considering  the  evidence  as  it  appears  in 
this  record,  might  well  resolve  the  conflicts  and  contradictions  as 
they  were  determined  at  the  trial  below;  we  are  not  prepared  to 
8av  that  the  parol  agreement  averred  by  appellee  is  not  established 
with  as  much  certainty  as  is  required  in  such  cases. 
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We  will  not  notice  in  detail  the  assignments  of  error  relating  io 
the  admission  or  rejection  of  evidence.  If  the  issue  or  issues  made 
by  the  pleadings  are  not  obnoxious  to  the  objections  in  law  inter- 
posed, there  was  no  such  error  in  receiving  or  excluding  testimony 
theieunder  as  warrants  a  reversal. 

Upon  the  return  of  the  special  findings,  appellant,  who  was  de- 
fend!ant  below,  presented  a  motion  for  judgment  non  obstante  vere- 
dicto. It  is  doubtful  if  technically  such  a  motion  should  be  enter- 
tained when  made  by  the  defendent.  But  we  shall  adopt  appellant's 
own  view  concerning  the  purpose  of  this  motion,  and  consider  it  as 
analogous  to  a  motion  in  arrest  of  judgment.  Throiigh  it  he  asked 
the  court  to  treat  the  general  verdict  as  a  nuUiir^,  and  dismiss  the 
action  for  fatal  defects  in  the  complaint,  though  the  special  findings 
upon  the  evidence  were  favorable  to  the  plaintiff.  His  position  was 
that  the  complaint  was  fatally  defective,  in  that  it  failed  to  aver  a 
cause  of  action  upon  which  a  judgment  or  decree  for  plaintiff  could 
rest. 

It  istrue,  as  counsel  for  appellee  assert,  that  this  objection  was 
made  by  demurrer;  it  is  also  true,  as  claimed,  that  no  exception 
was  taken  when  the  demurrer  was  overruled,  and  that  defendant 
afterwards  *filed  his  answer  to  the  pleading.  But,  in  the  first  place, 
an  objection  taken  by  demurrer,  unless  waived,  saves  itself;  the 
error,  if  any,  is  preserved  by  record,  and  no  exception  to  the  ruling 
thereon  need  be  reserved.  And,  secondly,  this  is  one  of  the  two 
radical  grounds  of  demurrer  that  are  not  waived  by  pleading  oyer;  it 
is  an  objection  which  may  be  made  at  any  time.  Under  the  present 
practice  it  was  proper  to  renew  the  same  at  the  close  of  the  trial, 
and  before  judgment.  There  has  been  no  such  waiver  as  relieves  us 
from  the  duty  of  passing  upon  the  objection  taken  in  the  cooxt  be- 
low, to  the  complaint. 

We,  therefore,  now  proceed  to  what,  chronologically  perhaps, 
should  have  been  first  considered.  From  the  ''chaos  of  pleading," 
as  counsel  term  it,  a  supposed  issue  was  finally  reached,  upon  which 
the  cause  was  tried.  Appellant  most  strenuously  denies  that  any 
sufficient  issue  at  all  was  made.  And  as  to  what  the  issue  or  issues 
really  were,  if  any,  existing  in  the  pleading,  the  numerous  counsel 
employed  held  diverse  and  conflicting  opinions. 

From  the  averments  of  the  complaint  and  replication,  it  appears 
that  one  of  the  purposes  of  the  transaction  in  question  was  to  secure 
the  debts  due  from  appellee  to  appellant  and  Hall  &  Co.;  but  it  is 
also  clear  therefrom  that  there  existed  an  intention  to  create,  out  of 
the  property  conveyed,  by  working  and  sale  thereof,  a  fund  to  be  used 
in  discharging  these  and  appellee*s  remaining  debts;  the  balance,  if 
any  thereafter  remained,  to  be  paid  to  appellee  himself.  Every  act 
after  execution  and  delivery  of  the  deea  and  placing  appellant  in 
possession  of  the  premises,  was  to  be  performed  by  him;  he  was  to 
and  did  operate  the  mine;  and  he  was  to  sell  the  same  when  a  pur- 
chaser should  be  found;  out  of  the  proceeds  from  such  working  and 
sale,  he  was  first  to  compensate  himself  for  his  services,  then  pay 
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Ms  own  claim  and  that  of  Hall  &  Go.  against  the  appellee;  after  this 
he  was  to  satisfy  appellee's  other  creditors;  and,  finally,  if  a  balance 
stiU  remained  from  such  proceeds,  he  was  requested  to  pay  the  same 
over  to  appellee. 

Appellee  himself  was  to  do  nothing  to  defeat  appellant's  apparent 
title;  no  provision  for  redemption  or  execution  of  a  reconveyance  to 
Urn  existed;  on  the  contrary,  the  express  understanding  was,  that 
the  property  should  be  sold  by  appellant. 

The  transaction  reflected  by  the  complaint  was  peculiar;  but  we 
cannot  conclude  that  it  constituted  a  mortgage. 

The  most  reasonable  view  that  can  be  taken  of  it,  in  the  light  of 
all  the  averments,  is  that  a  trust  was  intended  by  the  parties.  While, 
as  above  declared,  the  idea  of  security  may  have  existed,  yet  the 
whole  arrangement  partakes  more  of  the  nature  of  a  conveyance  or 
assignment  for  the  benefit  of  creditors.  And  this  theory  is  corrob- 
orated by  the  evidence;  for,  after  making  the  deed,  appellee  went 
about  notifying  his  other  creditors  that  appellant  would  discharge 
their  claims  out  of  the  property,  if  sufficient  proceeds  were  realized 
therefrom;  and  these  claims  appellant  afterwards  actually  did  pay. 

The  foregoing  conclusion  disposes  of  the  objection  that  the  suit 
was  tried  upon  a  new  cause  of  action,  pleaded  after  answer  to  the 
original  complaint.  The  legal  effect  of  the  matters  averred  in  the 
amended  or  additional  count,  and  in  the  original  pleading  was  the 
same,  so  far  as  the  nature  and  foundation  of  the  suit  were  con- 
cerned. The  material  changes  were  evidently  made  to  meet  defend- 
ant's two  affirmative  defenses,  viz:  his  title  through  purchase  at  the 
Cnshmau  sale,  and  the  asserted  bar  under  our  statute  of  frauds. 

The  deed  to  appellant  was  absolute  in  form;  it  declared  none  of 
the  conditions  of  the  trust.  These  conditions,  though  made  at  the 
time  of  the  conveyance,  were  not  reduced  to  writing.  Upon  this 
fact  is  predicated  appellant'^  principal  objection  to  the  pleading  and 
subsequent  proceedings.  He  claims  that  since  this  trust  concerns 
an  interest  in  land,  and  since  it  was  not  in  writing,  the  fiduciary 
part  of  the  contract  is  avoided  bv  the  statute  of  frauds;  that  thus 
appellee's  complaint  shows  on  its  uice  a  bar  to  his  recovery.  To 
avert  the  effect  of  this  proposition,  two  positions  are  contended  for 
by  the  appellee,  viz:  first,  that  the  promise  of  appellant  also  averred^ 
to  reduce  the  terms  of  the  trust  to  writing  and  execute  the  same, 
though  he  failed  and  neglected  so  to  do,  constituted  per  se  a  waiver 
of  the  statute  in  this  transaction;  and  second,  that  the  complaint 
shows  such  a  part  performance  of  the  conditions  of  the  trust  agree- 
ment as  avoids  the  statute. 

We  agree  with  the  appellant's  counsel  that  the  cause  of  action  in 
this  case  involved  the  consideration  of  a  contract  concerning  an 
interest  in  land.  The  immediate  purpose  was  the  recovery  of  a 
balance  claimed  to  be  due  appellee  as  tne  result  of  the  transaction; 
but  the  essential  pre-requisite  to  such  recovery,  as  evinced  by  the 
eridence  and  also  by  the  specific  questions  of  fact  submitted  to  the 
jnij  was  as  follows,  viz:  that  the  deed  to  appellant,  though  absolute 
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in  form,  be  shown  to  have  in  fact  simply  conveyed  the  property  in 
trust;  it  was  impossible  for  appellee  to  establish  any  right  whatever 
to  recover  a  single  dollar  except  as  a  foundation  he  first  established 
the  existence  of  this  trust.  Therefore  the  terms  of  the  trust  exist- 
ing only  in  parol,  the  statute  of  frauds  barred  appellee's  recovery 
unless  in  some  way  he  avoided  its  application. 

Plainly  stated,  the  naked  legal  question  now  presented  is;  "where 
as  a  part  of  the  original  contract  through  which  defendant  becomes 
the  absolute  grantee  of  the  premises,  but  is  in  fact  thereby  consti- 
tuted merely  a  trustee  thereof,  he  agrees  to  execute  a  declaration  of 
the  trust  and  preserve  the  same  for  the  plaintiff's  use,  but  fraudu- 
lently fails  and  refuses  so  to  do,  may  the  terms  of  such  trust  be 
proved  by  parol  evidence  notwithstanding  the  statute  of  frauds? 

Undoubtedly  courts  should  be  and  are  extremely  cautious  in  rec- 
ognizing and  giving  effect  to  circumstances  which  avoid  the  appUca- 
tion  of  this  statute.  The  object  of  its  enactment  is  highly  benefi- 
cent, and  its  operation  is  generally  wholesome.  But  when  instead 
of  preventing  fraud  it  becomes  an  instrument  through  which  fraud 
is  sought  to  be  perpetrated,  courts  of  equity  sometimes  interpose  a 
protecting  shield  and  avert  the  injury  that  would  otherwise  follow. 

In  so  doing  they  are  simply  carrying  out  the  real  design  of  the 
statute.  It  has  been  well  said:  "  that  the  fraud  which  the  statute 
was  intended  to  suppress  consists  in  the  assertion  of  a  eontract 
which  was  never  made^  whereas  the  fraud  against  which  courts  of 
equity  *^  *  *  afford  relief,  consists  in  the  repudiation  of  a 
contract  which  has  been  made^  and  upon  which  an  innocent  party  has 
actually  proceeded  to  do  that  for  which  the  jurisdiction  of  the  law 
courts  affords  him  no  just  recompense.  *  *  *  The  correct 
view  appears  to  be  that  equity  will  at  all  times  lend  its  aid  to  de- 
feat fraud,  notwithstanding  the  statute  of  frauds:"  Browne  on  Stat, 
of  Frauds,  sec.  438.  The  statute  of  ^frauds  is  no  obstacle  in  the 
way  of  proof  of  actual  or  constructive  fraud  in  the  sale  of  property. 
]jord  Hardwicke  stated  '  'that  the  court  adhered  to  this  principle  that 
the  statute  of  frauds  should  never  be  understood  to  protect  frauds 
and,  therefore,  whenever  a  case  is  infected  with  fraud,  the  court 
will  not  suffer  the  statute  to  protect  it:"  1  Perry  on  Trusts,  sec«  226. 

It  was  a  reliance  upon  the  foregoing  principle  that  induced  coarts 
of  equity  to  recognize  the  well-known  doctrine  that  a  deed  absolute 
on  its  face  may  be  proved  by  parol  to  be  only  a  mortgage.  Our 
statute  concerning  such  mortgages  is  simply  the  legislative  recogni* 
tion  of  an  existing  judicial  rule,  theretofore  sanctioned  by  a  decided 
weight  of  authority.  And  it  was  also  through  the  desire  that  the 
statute  of  frauds  sliould  not  become  a  medium  of  fraud  that  the  doc- 
trine of  its  avoidance  by  part  performance  of  the  contract  came  into 
existence. 

The  case  at  bar  furnishes  an  instance  where  this  statute  if  con* 
trolling  becomes  the  potent  instrument  through  whose  agency  a 
fraud  is  consumated.  The  complaint  avers,  and  the  jury  find,  that 
appellant  agreed  to  reduce  the  conditions  of  the  trust  to  writing. 
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also  to  sign  and  preserve  the  same.  Now,  when  called  upon  in  a 
court  of  eqaity  t6  account  in  good  faith  for  his  stewardship,  he  an- 
swers: "Itistme  that  in  accepting  the  trust  I  promised  to  make 
and  preserve  this  writing;  and  it  is  true  that  this  pledge  was  a  part 
of  the  contract  through  which  I  obtained  title  to  tnemine;  neverthe- 
less, I  have  failed  and  refused  to  comply  with  the  promise  so  given, 
and  the  conditions  of  the  trust  are,  for  this  reason,  not  in  writing; 
therefore,  I  am  not  legally  bound  to  do  that  which  in  conscience  I 
ought.  This  is  a  frand  in  fact,  I  admit,  but  under  the  broad  mantle 
of  the  statute  of  frauds,  I  propose  to  reap  the  benefits  resulting  from 
my  own  bad  faith." 

The  foregoing  seems  like  strong  language,  but  it  must  be  remem- 
bered, that  for  the  purpose  of  this  argument,  the  averments  of  the 
complaint  are  assumed  to  be  true;  and  also  that  appellant  is  relying 
upon  the  statute  of  frauds  as  a  defense. 

It  may  be  claimed,  however,  that  the  refusal  of  Hall  to  declare  the 
trust  in  writing  was  an  afterthought;  that  his  fraudulent  assertion  of 
absolute  ownership  was  not  contemplated  until  after  the  title  passed. 
We  do  not  concede  the  correctness  of  this  position;  the  complaint 
states  equitable  circumstances,  which,  if  sustained,  would  be  suffi- 
cient to  take  the  case  out  of  the  statute;  upon  the  introduction  of 
eyidence  supporting  all  the  averments  thereof,  a  jury  or  court  would 
be  justified  in  imputing  to  appellant  deceit  in  obtaining  the  title. 
But  if  we  were  to  admit  that  the  fraud  was  a  subsequent  conception 
by  him,  there  is  strong  reason  and  authority  for  the  position  that 
the  bar  of  the  statute  would  nevertheless  not  attach  in  this  case. 

It  is  said  that  '*if  you  interpose  the  medium  of  fraud  by  which 
the  agreement  is  prevented  from  being  put  into  writing  the  cause 
would  be  taken  out  of  the  statute : "  1  Sugden  on  Vendors,  224.  We 
are  aware  that  this  proposition  is  announced  in  the  discussion  of 
circumstances  di£fering  from  those  here  presented.  But  why  should 
not  the  doctrine  he  held  applicable  to  cases  like  this,  where  a  fidu- 
ciary relation  exists  between  the  parties  ?  What  difference  does  it 
make  in  principle  whether  a  tiTistee  by  fraud  or  deceit  prevents  the 
reduction  of  the  trust  agreement  to  writing  at  the  time  the  trust  is 
created,  or  with  wrongful  intent  ne^lect^  and  refuses  to  afterwards 
make  a  written  declaration  of  material  conditions  thereof,  in  accord- 
ance with  his  promise  so  to  do,  which  promise  is  also  a  part  of  the 
original  contract?  The  ''medium  of  fraud"  exists  in  the  latter  as 
in  the  former  case;  and  the  effect  produced  thereby  is  equally  dis- 
askous  in  both. 

The  foregoing  suggestion  is  not  unsupported  by  authority.  The 
case  of  Jenkins  v.  Eldredge,  3  Btory,  G.  0.  It.,  181,  is  in  this  particular 
strikingly  like  the  one  before  us.  Eldredge  agreed  ''  to  reduce  the 
trust  to  writing,  and  keep  a  private  memorandum  thereof  in  his  own 
possession,  as  evidence  in  case  of  death  or  accident."  This  he  did 
not  do,  and  the  bearing  of  the  statute  being  under  discussion,  Mr. 
Justice  Story  said:  **1  do  not  incline,  however,  to  impute  to  Eld- 
redge any  such  original  premeditated  intention  of  fraud  as  the  ar- 
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gument  of  plaintiff  supposes.  "^  *  ^  In  my  judgment,  the 
result  is  the  same,  although  the  original  design  of  Eldredge  was 
perfectly  fair  and  honorable,  if  he  has  since  deviated  from  his  duty, 
and  attempted  to  absolve  himself  from  the  obligations  of  the  trust, 
such  as  he  knew  the  plaintiff  believed  it  to  be,  and  constantly  acted 
upon;  because,  in  point  of  law,  it  wouldbe  a  breach  of  the  trust  involving 
a  constructive  fraud,  such  as  a  court  of  equity  ought  to  relieve  against.'' 

In  Campbell  v.  Dearborn,  109  Mass.,  130,  Wells,  J.,  delivering 
the  opinion  of  the  court,  uses  the  following  language:  ''This,  in- 
deed, is  only  one  form  of  the  application  of  the  general  rule  of 
equity,  that  one  who  has  induced  another  to  act  upon  the  supposi- 
tion tliat  a  writing  had  been,  or  would  be  given^  shall  not  take  ad- 
vantage of  the  act,  and  escape  responsibility  himself  bv  pleading 
the  statute  of  frauds  on  account  of  the  absence  of  such  writing, 
which  has  been  caused  by  his  own  fault." 

This  language  is  used  with  reference  to  cases  where  absolute  con- 
veyances are  intended  to  be  mortgages  and  a  defeasance  is  to  be, 
but  is  not,  by  a  separate  instrument  executed,  or  being  executed,  is 
afterwards  destroyed;  but  the  "general  rule  of  equity"  announced 
is  believed  to  be  broad  enough  to  include  the  case  at  bar. 

There  is  here,  to  say  the  least,  such  unconscientious  conduct  in  the 
fiduciary  relation  as  may  fairly  bring  the  case  into  the  field  of  what 
equity  denominates  constructive  fraud.  The  failure  and  refusal  to 
declare  the  trust  in  writing,  and  denial  of  the  existence  thereof, 
coupled  with  the  attempt  oi  Hall  to  retain  and  appropriate  to  his 
own  use  a  part  of  the  proceeds  from  the  sale  of  me  trust  estate, 
constitute  such  a  breach  of  fiduciary  duty  as  a  court  of  equity  ought 
not  to  overlook. 

But  if  fraud,  actual  or  constructive,  tainted  the  original  transac- 
tion, parol  evidence  is  admissible  to  establish  the  contract,  not- 
withstanding the  statute. 

Upon  reflection,  counsel  will  realize  that  this  is  unlike  the  case 
where  some  of  the  conditions  of  a  contract  concerning  land  are  vol- 
untarily left  unwritten;  reliance  for  performance  of  the  unexecuted 
portions  being  placed  solely  upon  the  honor  and  good  faith  of  the 
party  who  is  to  perform  the  same.  It  is  more  analogous  to  the  class 
of  cases  where,  by  fraud  or  deceit,  the  contracting  party  who  seeks 
to  invoke  the  statute  prevented  the  wreement,  or  a  part  thereof, 
from  being  reduced  to  writing.  Appellee  here  demanded  that  the 
terms  of  the  trust  should  be  put  in  writing  and  signed;  but,  being 
in  haste,  he  secured  and  depended  upon  appellant  s  promise  so  to 
do.  Had  appellant  fulfilled  his  promise,  the  statute  of  frauds  would 
have  been  satisfied.  Whether  appellee  actually  thought  of  this  statute 
at  the  time,  or  not,  he  made  provision  for  a  compliance  therewith;  and 
it  seems  to  us  that  he  stands  in  a  very  different  attitude  in  relation 
thereto  from  that  which  he  would  occupy  if  he  had  made  no  effort 
to  have  the  conditions  of  the  trust  reduced  to  writing.  See  Wolford 
V.  Herrington,  74  Pa.  St.,  311,  and  cases  there  cited. 
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Again,  equity  recognizes  a  constructiTe  trust  when  one  has  ob- 
tained money  ''  through  a  breach  of  trust  or  violation  of  fiduciary 
dnty:"    2  Pomeroy  Eq.  Juris.,  sec.  1,047. 

The  money  belonging  to  appellee,  in  this  case,  was  not  obtained 
by  appellant  through  a  breach  of  trust,  but  it  is  withheld  by  him  in 
violabon  and  repudiation  of  the  trust.  Were  he  to  invest  it  in 
realty  and  take  the  title  in  his  own  name,  would  not  equity  recog- 
nize a  constructive  trust  therein  in  favor  of  appellee  ?  This  money 
does  not  equitably  belong  to  appellant,  and  he  cannot,  in  good  con- 
science, retain  it;  the  statute  of  frauds  being  avoided  by  the  fraud 
aforesaid,  why  may  not  a  constructive  trust  be  regarded  as  existing 
in  connection  therewith  ?  A  civil  action  in  the  nature  of  an  implied 
assumpsit  might  not  have  been  an  adequate  remedy  for  the  recovery 
of  this  money;  the  greater  facilities  secured  in  an  equitable  pro- 
ceeding, even  under  our  present  practice,  for  investigating  the  vital 
question  presented  in  this  case,  rendered  a  resort  to  that  forum  pe- 
culiarly appropriate.     See  Pomeroy's  Eq.  Juris.,  sec.  1,047,  9upra. 

In  our  judgment,  no  dangerous  consequences  need  be  feared  if 
eqaity  interposes  its  salutary  power  in  oases  like  this  on  the  ground 
of  fraud,  and  '*  wrests  them  from  the  grasp  of  the  statute  of  frauds." 

If  the  foregoing  views  are  correct,  it  follows  that  the  complaint 
is  not  obnoxious  to  the  objection  urged.  The  matters  therein  stated 
being  taken  as  true,  the  statute  of  frauds  did  not  bar  the  action; 
moreover,  as  above  suggested,  we  think  the  evidence  supported  the 
issue  with  the  certainty  and  clearness  required  in  such  cases,  and, 
consequently,  that  the  findings  of  the  jury  are  sustained  thereby. 
The  defense  of  purchase  at  the  Cushman  sale  is  disposed  of  by  the 
jury's  finding  in  connection  therewith,  coupled  with  our  conclusion 
as  to  the  admissibility  of  oral  proof  of  the  trust  conditions. 

The  length  of  this  opinion  is  our  excuse  to  counsel  for  not  consid- 
eriDg  and  passing  upon  the  application  to  this  case  of  the  doctrine 
of  part  performance,  a  subject  upon  which  able  and  elaborate  argu- 
ments, pro  and  con.,  have  been  presented;  the  conclusions  already 
reached  are  decisive  of  the  case,  and  a  discussion  of  this  question 
is,  therefore,  not  necessary. 

The  jud^ent  is  not  in  technical  form  a  decree  upon  the  findings, 
but  there  is  no  fatal  defect  therein,  and  is,  therefore,  affirmed. 


Mabshall  Silveb  Mdung  Go.  bt  al.  v.  Eibtley  et  al. 

Filed  January  29,  1885. 

Bill  of  Exceptions— Must  Contain  Specification  of  Ebrors.— Alleged  errors  in  re- 
ceripg  and  in  rejecting  evidence,  in  {n^i^S  ^^^  refusing  instructions,  and  in  sustaining  the 
findiBp  of  tiie  jury,  will  not  be  oonsiderM  on  appeal  unless  the  evidence,  instructions  and 
czc«ptions  taken  during  the  trial  are  incorporated  into  the  record  by  bill.  This  is  true  in 
c^tanoery  suits  as  well  as  in  actions  at  law. 

A  Bill  of  Exceptions  Must  be  Sealed  bt  the  District  Judge,  or  it  will  not  be  con- 
"i^lerad  on  appeal,  although  no  motion  to  strike  out  the  same  has  been  made.  The  want  of 
i^h  seal  cannot  be  cured  oy^  stipulation,  nor  by  an  order  of  the  district  court  filed  in  the  su- 
Fvone  court  without  authority. 
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Appeal  from  the  district  court  of  Clear  Creek  county.  The  opinion 
states  the  facts. 

Morrison  dt  Fillina^  and  WelU^  Smith  dt  Macon^  for  the  appellants. 
L.  C.  Bockwell,  for  the  appellees. 

Helm,  J.  This  action  was  brought  by  appellees  against  appel- 
lants, to  compel  the  recognition  of  a  constructive  trust  in  two  cer- 
tain mining  claims;  and  to  secure  a  conveyance  to  the  appellees  in 
accordance  therewith.  Counsel  for  appellants  concisely  state  the 
gravanien  of  the  action  in  the  following  language:  This  is  ''a  suit 
for  the  recovery  of  a  title  to  the  Princess  and  Green  Mountain  lodes, 
upon  the  claim  of  title  in  Linn,  based  upon  his  assertion  of  an 
equity  in  the  Colorado  Central  lode,  which  equity  attached  to  the 
proceeds  of  the  latter  propert7,  and  which  proceeds  are  claimed  to 
nave  been  invested  in  the  Princess  and  Green  Mountain  lodes  by 
the  trustee,  and  therebv  converted  into  realty." 

It  will  thus  be  seen  that  this  case  grew  out  of  the  same  original 
transaction  as  the  case  of  Hall  v.  Linn,  arUe^  just  decided.  The 
material  issues  tried,  with  a  single  exception,  were  the  same  in  both. 
The  questions  presented  upon  'this  appeal  are  largely  identical  with 
those  there  considered,  and  counsel  stipulated  that  the  two  cases 
should  be  taken  up  and  decided  together.  In  so  far  as  errors  as* 
signed  bring  for  us  similar  question  of  law,  the  opinion  in  that 
case  applies  to  this;  and  a  repitition  of  the  argument  is  unneoessary.- 

The  issue  here  presented  which  was  not  tried  in  the  case  of  Hall 
V.  Linn,  is«  as  to  whether  or  not  prior  to  the  purchase  of  the  lodes 
in  controversy,  the  Marshall  company  had  notice  of  the  equities 
of  Linn  or  his  grantors  in  connection  therewith.  Aside  from  the 
error  predicated  on  the  jury's  findings  upon  this  issue,  the  follow- 
ing matters  are  also  here  presented,  viz :  Error  in  receiving  and  in 
rejecting  evidence;  error  m  the  giving  and  refusing  of  instructions; 
and  error  in  sustaining  the  findings  of  the  jury;  that  the  same  are 
contrary  to  the  evidence,  and  are  against  the  weight  thereof. 

Each  of  these  objections  rests  upon  matters  dehors  the  record 
proper.  Evidence,  instructions  and  exceptions  taken  during  the 
trial,  must  be  incorporated  into  the  record  by  bill;  and  this  is  true 
in  chancery  suits  as  well  as  in  actions  at  law:  Blatohly  ei  oZ.,  v. 
Coles,  6  Colo.,  82. 

That  which  purports  to  be  a  bill  of  exceptions  in  this  transcript, 
was  not  sealed  by  the  district  judge.  That  the  attaching  of  this  seal 
is  mandatory,  and  its  omission  fatal,  is  a  proposition  res  judicata  in 
Colorado.  The  failure  to  move  to  strike  out,  is  not  a  waiver  of  the 
defect;  it  cannot  be  waived,  even  by  stipulation  of  the  parties. 
This  bill  of  exceptions,  therefore,  cannot  be  considered  a  part  of  the 
record:  City  of  Denver  v.  Copelli,  3  Colo.,  235;  Hurd  v.  De  La- 
mar, 4  Colo.,  442. 

Section  412,  code  of  civil  procedure,  under  which  this  proceeding 
took  place,  is  a  re-enactment  of  the  provision  in  the  revised  statutes 
existing  when  Denver  v.  Copelli,  supra,  was  decided. 
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A  paper,  purporting  to  be  an  order  of  the  district  court,  allowing 
an  amendment  of  the  record  to  cure  this  defect,  has  been  deposited 
with  the  clerk  of  this  court.  But  no  order  was  ever  here  asked  or 
obtained  authorizing  the  same  to  be  filed,  or  to  be  made  a  part  of 
the  transcript  before  us. 

For  the  reason  that  there  is  no  bill  of  exceptions,  we  are  pre- 
eloded  from  investigating  the  Questions  presented  under  the  assign- 
ments of  error  above  specifically  enumerated. 

The  decree  is  affirmed. 


SUPREME  COURT  OF  MONTANA. 
Silver  Bow  MiMiKa  and  MuxiNa  Oompant  v.  Olark  et  al. 

Ftled  Januarv  7,  1886. 

UnnsQ  Claim—Bioht  of  Posssssion— Rights  of  Locator.— Under  the  act  of  concern 
of  Jia^  90, 1866,  aa  amended  by  the  act  of  Mmj  10, 1872,  every  valid  location  of  a  mmiiiff 
daim  ■  aaxioipaiued  by  the  right  to  the  ezdusive  poaseefiion  and  enjoyment  of  the  soil  oi 
ioch  daim.  This  right  to  the  excluiiive  pneseflBion  and  enjoyment  of  the  surface  ground  is 
oflt  a  mere  riicht  or  easement  to  use  it  for  mining  purpoees  only;  it  entitles  the  locator,  upon 
aaplying  with  the  tenna  and  conditions  of  said  statutes,  to  an  absolute  conveyance  of  such 
property. 

Tta  Samb—Priob  Mining  Location  Not  Affbctbd  bt  Town  Sitb  Entrt.— Ayalid 
I'Cition  of  a  mining  claim,  on  public  lands  of  the  United  States,  is  not  affected  br  a  anbae- 
fptai  entry  of  a  town  site,  although  such  claim  is  situated  within  the  boundaries  of  the  town 
ate:  Consequently,  the  owners  of  such  mining  claim  are  under  no  duty  or  obligation  to  file 
a  adverse  claim  to  the  entoy  of  the  town  site. 

Tn  Saiu—Fatbnt  to  I^wn  Sits— Unaothobized  Patent.— The  land  department  of 
tbe  tJnited  States  is  only  authorized  to  issue  patents  to  the  probate  judge,  for  town  site  pur- 
ines oo  the  public  landa,  not  previously  granted  and  sold  or  reserved  from  sale,  it  cannot  In- 
dvie  in  such  patents  any  mine,  mining  daim  or  possession.  If  the  department  had  no  an- 
tlMrity  to  issue  the  natent,  or  if  it  was  issued  tor  land  previously  granted  or  reserved  from 
nle,  tbe  patent  is  so  far  void. 

Tin  Same— Patent  Rblatbb  Back  to  Location. —A  patent  for  a  mining  claim  reUtea 
back  to  the  location  and  is  the  consummation  of  the  purchase  there  made.  No  unauthorized 
Mtof  the  land  office  in  issuing  the  patent  cm  defeat  such  title. 

The  Same— Rights  of  Patentee— Unauthorized  Sxceftions  in  Patent.— The  patentee 
of  a  Qiaing  daim.  daiming  under  a  prior  location,  is  entitied  to  the  exclusive  possession  and 
ajoyiiient  of  all  tiie  surface  ground. thereof,  and  the  land  department  cannot  except  the  same 
^  Ids  patent.  If  it  does  so,  its  act,  to  that  extent,  is  void  and  of  no  effect  upon  the  prop- 
<rt]r  conveyed,  and  may  be  so  declared  in  an  action  at  law. 

Afpial  from  the  second  judioial  district  court  of  Silver  Bow 
eoQoty.    The  opinion  states  the  facts. 

Knatde8  dt  Forbis,  for  the  appellants. 
W.  W.  Dixon^  for  the  respondent. 

Wads,  0.  J.  This  is  an  action  in  the  natore  of  ejectment,  in  which 
the  respondent  seeks  to  recover  the  possession  of  a  certain  mining 
claim  location  known  as  the  Pawnbroker  lode  claim,  situate  in  Sum- 
oui Valley  mining  district.  Silver  Bow  county,  claimed  by  appellants 
tt  a  part  of  the  Butte  town  site.  There  was  but  little  controversy 
It  the  trial  as  to  the  facts,  which,  in  substance,  are  as  follows:  That 
the  Pawnbroker  mining  claim  was  located  and  claimed  on  the  six- 
^tii  day  of  November,  1875,  on  what  was  then  the  public  and 
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unappropriated  mineral  lands  of  the  United  States;  that  at  the  time 
of  such  location  and  claim,  the  grantors  of  plaintiff  had  discovered 
within  the  limits  of  said  claim,  a  vein  or  lode  of  quartz  in  place, 
containing  silver,  and  other  valuable  deposits,  with  at  least  oneweU- 
defined  wall;  that  at  the  time  of  such  location  the  same  was  dis- 
tinctly marked  on  the  ground,  so  that  its  boundaries  could  be  readily 
traced,  and  a  notice  of  the  claim  posted  on  the  ground,  and  that 
within  twenty  days  after  said  discovery  and  location,  a  declaratory 
statement,  in  due  form  of  law,  was  filed  and  recorded  in  the  proper 
county,  and  a  duplicate  thereof  posted  at  discovery  shaft  on  said 
claim  at  the  time  of  said  location;  that  said  location  and  claim  were 
made  under  the  act  of  congress  of  May  10th,  1872,  and  the  laws  of 
the  territory;  that  there  was  not,  at  the  time  of  said  location  and 
claim,  or  since,  any  local  rules,  laws,  customs  or  regulations  of  min- 
ers in  force  in  Summit  Valley  mining  district;  and  that  the  location 
and  claim  of  the  Pawnbroker  claim  was,  in  all  respects,  regular  and 
according  to  the  laws  of  the  United  States  and  the  territory  of  Mon- 
tana, and  everything  necessary  was  done  to  make  the  same  a  valid 
mining  location  and  claim  at  that  time;  that  the  locators  and  their 
grantees,  as  to  work  on  said  claim,  and  in  all  other  respects,  com- 
plied with  the  law  so  as  to  preserve  whatever  title  to  said  claim  was 
acquired  bj  said  location;  that  in  the  month  of  May,  1878,  an  ap- 
plication, m  due  form  of  law,  for  a  patent  was  made  for  said  Pawn- 
broker mining  claim  under  and  by  virtue  of  the  location  thereof 
made  November  16th,  1875;  that  notice  of  said  application  was  given 
as  provided  bylaw;  that  no  protest  or  adverse  claim  was  made 
thereto;  that  upon  said  application,  a  patent,  dated  January  15th, 
1880,  was  issued  for  said  !rawnbroker  mining  claim,  which  is  the 
patent  mentioned  in  the  answer  and  replication,  and  under  which 
respondent  claims;  that  said  patent  contained  a  clause  ''excepting 
and  excluding  from  said  patent  all  town  site  property  rights  upon  the 
surface;  and  all  houses,  buildings,  lots,  blocks,  streets,  alleys  or 
other  municipal  improvements  on  the  surface  of  said  Pawnbroker 
mining  claim  ;"*  that  the  proceedings  upon  the  application  for  the 
patent  for  the  Butte  town  site  mentioned  in  the  answer  and  replica- 
tion, were  in  due  form  of  law,  and  that  no  protest  against,  or  adverse 
claim  to  any  part  of  the  Pawnbroker  claim ,  which  was  embraced  in 
said  town  site  patent  was  made  against,  or  to,  said  application  by 
anyone  claiming  title  to  the  Pavimbroker  claim;  that  the  defendants 
have  and  own  all  the  right  and  title  which  was  acquired  by  law  or 
could  be  legally  conveyed  to  the  probate  judge  under  the  patent  to 
the  probate  judge  for  the  Butte  town  site,  dated  September  26th, 
1877,  in  and  to  all  those  portions  of  the  surface  ground  of  the  Pawn- 
broker mining  claim,  which  are  embraced  within  the  limits  of  said 
town  site  patent;  that  said  patent  contains  in  it  a  provision  as  fol- 
lows, to  wit:  '*  No  title  shall  be  hereby  accjuired  to  any  mine  of  gold, 
silver,  cinnabar  or  copper,  or  to  any  valid  mining  claim  or  posses- 
sion held  under  existing  laws  of  congress;"  that  the  Pawnbroker 
claim  described  in  the  complaint  therein  was,  at  the  time  of  the 
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is9iuuio6  and  date  of  said  town  site  patent,  and  before  and  since,  a 
Talid  mining  olaim  and  possession  held  under  existing;  laws  of  con- 
gress, to  wit:  under  the  act  of  May  10th,  1872,  and  the  laws  of  Mon- 
twa  territory,  by  the  grantors  and  predecessors  in  interest  of  the 
plaintiff. 

Under  this  state  of  facts,  was  any  title  or  right  of  possession  to 
the  Pawnbroker  mining  claim,  or  any  part  thereof,  conveyed  or 
passed  by  the  town  site  patent,  or  by  any  deed  made  by  the  probate 
judge  in  pursuance  thereof?  What  are  the  rights  of  tbe  respective 
parties  to  the  land  and  premises  in  dispute?  These  rights  must  be 
determined  by  an  interpretation  of  the  acts  of  congress  in  relation  to 
the  acquisition  of  title  to  the  public  mineral  lands,  and  to  town  sites 
situate  on  the  public  lands,  which  statutes  are  as  follows:  Be/. 
stats,  n.  8.,  sec.  2,386:  ''When  mineral  veins  are  possessed, 
which  possession  is  recognized  by  local  authority,  and  to  the  extent 
80  possessed  and  recognized,  the  title  to  town  lots  to  be  acquired 
sml  be  subject  to  such  recognized  possession,  and  the  necessary 
use  thereof;  but  nothing  contained  in  this  section  shall  be  so  con- 
stmed  as  to  recognize  any  color  of  title  in  possession  for  mining 
purposes,  as  against  the  United  States."  Sec.  2,387  provides  for  the 
entry  of  town  sites  on  the  public  lands,  in  trust  for  the  use  of  the 
occupants  thereof.  Section  2,392:  "No  title  shall  be  acquired 
nader  the  foregoing  provisions  of  this  chapter,  to  any  mine  of  gold, 
silver,  cinnabar  or  copper;  or  to  any  valid  mining  claim  or  posses- 
sion held  under  existing  laws." 

Sec.  2,318:  ''In  all  cases,  lands,  valuable  for  minerals,  shall  be 
reserved  from  sale,  except  as  otherwise  expressly  directed  by  law." 

Sec.  2,319:  "All  valuable  mineral  deposits  in  lands  belonging  to 
the  United  States,  both  surveyed  and  unsurveved,  are  hereby  de- 
clared to  be  free  and  'open  to  exploration  and  purchase,  and  the 
lands  in  which  they  are  found,  to  occupation  and  purchase,  b^  citi^ 
zens  of  the  United  States,  and  those  wiio  have  declared  their  inten- 
tion to  become  such,  under  regulations  prescribed  by  law,  and  ac- 
cording to  the  local  customs  or  rules  of  miners  in  the  several  mining 
districts,  so  far  as  the  same  are  applicable  and  not  inconsistent 
with  the  laws  of  the  United  States." 

Sec.  2,320  regulates  the  size  of  mining  claims,  and  provides, 
among  other  things,  that  no  claim  shall  extend  more  than  three 
hondred  feet  on  each  side  of  the  middle  of  the  vein  at  the  surface, 
Qor  shall  any  claim  be  limited,  by  any  mining  regulation,  to  less 
than  twenty  five  feet  on  each  side  of  the  middle  of  the  vein  at  the 
surface. 

See.  2,322  provides  that  the  location  of  all  mining  locations  here- 
after made  on  any  mineral  vein,  lode  or  ledge,  "shall  have  the  ex- 
closive  right  of  possession  and  enjoyment  of  all  surface  ground  in- 
eloded  within  the  lines  of  their  locations." 

Sec.  2,324  regulates  the  manner  of  locating,  recording,  marking 
the  boundaries  of  the  claim,  and  the  amount  of  work  necessary  to 
l^ld  possession  of  the  claim. 
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Sec.  2,325  points  out  how  a  patent  to  a  mining  claim  may  be  ob- 
tained, and  section  2,326  provides  for  filing  an  adverse  claim,  and 
the  proceeding  to  determine  the  right  of  possession  to  the  groond 
in  dispute.  These  are  parts  of  our  system  of  pre-emption  laws,  pro- 
viding for  the  sale  and  acquisition  of  title  to  the  public  mineral 
lands  and  other  lands  belonging  to  the  United  States,  and  as  they 
concern  the  same  subject  matter,  they  are  in  pari  materia  and  must 
be  construed  together,  and  effect  must  be  given  to  each  section  and 
provision  of  the  law,  so  far  as  possible.  Prior  to  1866,  it  had  been 
the  settled  policy  of  the  government  in  disposing  of  the  public  lands, 
to  reserve  the  mines  and  mineral  lands  for  the  use  of  the  United 
States.  Prior  to  that  date,  the  uniform  reservation  of  mineral  lands 
from  survey,  from  sale,  from  pre-emption,  and  from  all  grants, 
whether  for  railroads,  public  buildings  or  other  purposes,  fixed  and 
settled  the  policy  of  the  government  in  relation  to  such  lands :  Min- 
ing Oo.  V.  Consolidated  Mining  Co.,  102  U.  S.,  167;  United  States 
V.  GraHol,  U  Peters,  526;  Morton  v.  Nebraska,  21  Wall.,  660. 

Prior  to  that  date  it  was  impossible  for  an  individual  to  acquire 
title  to  the  mineral  lands.  Though  the  government  had  io  various 
ways  recognized  the  possessory  rights  of  miners  on  the  public  min- 
ertu  lands,  and  their  rules  and  regulations  in  relation  thereto,  yet 
it  was  always  careful  not  to  part  with  its  title.  The  act  of  1865, 
sec.  2,386,  above  quoted,  was  a  recognition  of  both  the  possessory 
rights  of  the  miners  on  the  public  mmersJ  lands,  and  the  authority 
aud  validity  of  the  local  rules  and  regulations  in  relation  thereto, 
while  yet  tne  government  had  no  intention  of  parting  with  its  title 
to  such  lands.  This  statute  must  be  construed  with  the  others  bear- 
ing upon  the  same  subject,  but  in  arriving  at  its  true  meaning,  and 
to  give  to  it  its  proper  effect,  account  must  be  taken  of  the  object 
sought  to  be  attained  by  its  passage,  and  the  situation,  conditions 
aud  circumstances  surrounding  the  subject  matter  at  tiie  time.  If 
this  statute  was  designed,  as  it  seems  to  have  been,  to  protect  the 
mere  possessory  rights  of  miners  on  the  public  mineral  lands,  as 
those  rights  were  defined  by  local  authority,  while  the  government 
had  no  intention  of  parting  with  its  title,  aiid  while  the  miners  were 
technically  trespassers  upon  the  public  domain,  under  other  condi- 
tions and  surroundings,  and  in  tne  presence  of  other  rights  and  in- 
terests that  would  arise  where  the  government  had  provided  by  law 
for  the  absolute  sale  and  disposal  of  the  mineral  lands,  and  had 
parted  with  its  title  in  pursuance  thereof,  the  statute  mi^ht  have  no 
application.  It  did  not  contemplate  a  condition  of  things  where 
the  government  had  granted  to  the  miner  the  right  of  possession, 
and  the  right  to  purchase  the  mineral  lands  he  occupied  in  pursu- 
ance of  law.  But,  though  the  government  had  made  no  sale  and  the 
miner  no  purchase,  and  held  his  mineral  vein  by  mere  possession 
under  local  authority,  still  this  statute  protected  such  possession 
as  against  the  title  to  town  lots  to  be  acquired,  and  subjected  the 
lots  to  the  necessary  use  of  the  mineral  vein.  And  in  so  protecting 
the  possession  of  the  miner,  so  far  as  it  went,  the  statute  is  not  in 
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conflict  with  any  later  statnte  on  the  same  subject.  And  this  brings 
US  to  the  consideration  of  our  system  of  laws  in  relation  to  the  sale 
aud  purchase  of  the  public  mineral  lands.  Section  2,318,  above  re- 
cited, provides  that  in  all  cases  lands  valuable  for  minerals  shatl  be 
reserved  from  sale,  except  as  otherwise  expressly  directed  by  law. 
On  the  twenty-sixth  day  of  July,  1866,  such  express  direction  was 
given  and  congress  enacted  a  complete  system  for  the  sale  and  other 
regulation  of  its  mineral  lauds,  which  system  was  amended  and  per- 
fected by  the  act  of  May  10th,  1872,  by  the  terms  of  which  all  valua- 
ble mineral  deposits  in  lands  belonging  to  the  Uuited  States,  both 
surveyed  and  unsurveyed,  were  declared  to  be  free  and  open  to  ex- 
ploration and  purchase,  Itnd  the  lands  in  which  they  are  found  to 
uccupation  ana  purchase,  under  such  regulations  as  may  be  pre- 
cribed  by  law,  and  according  to  the  local  customs  and  rules  of 
miners  so  far  as  the  same  are  applicable  and  not  inconsistent  with 
the  laws  of  the  United  States.  By  the  terms  of  this  section,  2,319, 
Dot  only  the  mineral  deposits  are  declared  free  and  open  to  explora- 
tion and  purchase,  but  the  land  in  which  they  are  found  is  declared 
open  to  occupation  and  purchase  to  the  extent  or  amount  as  defined 
in  the  statute,  and  the  land  so  defined  constitutes  a  mining  claim 
under  the  law  when  the  same  is  properly  located.  The  purpose  of 
congress  in  enacting  this  statute  was  to  sell  its  mineral  lands.  This 
land  is  declared  open  to  occupation  and  purchase. 

This  means  that  the  absolute  title  may^be  acquired  therein.  This 
laogoage  will  not  bear  the  interpretation  that  the  government  in- 
tended thereby  to  sell  to  the  purchaser  of  a  mining  claim  a  mining 
easement  therein,  or  simply  the  right  to  occupy  and  possess  the 
mining  claim  for  the  necessary  use  of  the  mineral  vein.  The  right 
to  occupy  and  to  purchase,  means  the  right  to  acquire  the  full  title. 
Under  the  statute  of  1865,  such  a  title  could  not  be  acquired;  and 
the  only  right  the  miner  had  was  possession,  and  the  necessary  use 
of  his  yein ;  and  this  right  the  statute  protected.  But  this  stat- 
ute becomes  inapplicable  under  a  system  of  laws  where  the  govern- 
ment proposes  to  sell  its  mineral  lands  upon  certain  terms  and  con- 
ditions, and  lets  the  purchaser  into  possession  in  anticipation  of  an 
absolute  conveyance  when  the  terms  and  conditions  are  performed. 
The  amount  of  land  which  niay  be  taken  and  purchased  by  the  dis- 
covery therein  of  a  vein  or  lode  of  valuable  mineral  deposits, 
may  equal  fifteen  hundred  feet  in  length  along  the  vein  or  lode,  and 
may  extend  three  hundred  feet  on  each  side  of  the  middle  of  the 
vein  or  lode  at  the  surface,  but  shall  not  be  less  than  twenty-five 
feet  on  each  side  of  the  middle  thereof  by  virtue  of  any  mining  rules 
or  regulations.  If  there  are  no  mining  rules  on  the  subject  and  no 
statute  of  the  territory  in  relation  thereto,  then  the  act  of  congress  must 
control  as  to  the  width  of  the  mining  claim.  The  width  of  the  claim 
does  not  depend  upon  the  existence  of  local  rules  on  the  subject. 
If  it  did,  in  the  absence  of  any  rules,  there  could  be  no  location  at 
all.  Having  discovered  a  vein  or  lode  and  made  a  location  thereon 
according  to  law,  the  locator  then  becomes  entitled  to  the  exclusive 
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right  to  the  possession  and  enjoyment  of  all  the  surface  ground  in- 
cluded within  the  lines  of  his  location.  This  is  the  express  provi- 
sion of  the  statute,  section  2,322,  and  is  in  harmony  with  section 
2,319,  which  declares  that  the  ground  in  which  the  mineral  deposit 
may  be  found,  shall  be  open  to  occupation  and  purchase.  The  right 
to  acquire  the  full  title,  which  attaches  to  and  accompanies  every 
valid  location  of  a  mining  claim,  ought  to  be,  and  is,  followed  by 
the  right  to  the  exclusive  possession  and  enjoyment  of  the  soU  of 
such  claim.  This  right  to  the  exclusive  possession  and  enjoyment 
of  the  surface  ground  does  not  mean  the  right  to  use  it  for  mining 
purposes,  only.  It  does  not  create  a  mining  easement  or  right  in 
the  ground;  but,  being  attended  by  the  right  to  purchase,  it  means 
an  absolute  sale  when  the  terms  and  conditions  are  complied  with. 
This  statute  is  a  pre-emption  law,  and  by  the  location  of  a  mining 
claim  under  it,  the  grounds  included  within  the  boundaries  of  the 
location  are  just  as  much  withdrawn  from  the  public  domain,  as  the 
fee  is  by  a  valid  grant  from  the  United  States  under  the  authority 
of  law,  or  the  possession  under  a  valid  and  subsisting  homestead 
or  pre-emption  entry.  This  statute  is  an  offer  to  sell  the  public 
mineral  lands  by  the  owner  thereof,  and  the  locator  by  making  a 
location  thereon  accepts  the  offer,  thereby  closing  the  contract  of 

Curchase,  and  the  purchaser  becomes  entitled  to  a  conveyance  when 
e  has  complied  with  the  terms  of  the  contract.  The  rights  accruing 
by  this  offer  and  acceptance,  exclude  the  theory  that  the  locator  of 
a  mining  claim  acquires  the  right  merely  to  the  possession  of  the 
surface  ^ound  of  nis  claim  for  mining  purposes  only,  and  that  the 
ground  is  subject  to  purchase  by  other  persons  for  other  purposes, 
subject  only  to  the  necessary  use  of  the  mine.  The  supreme  court 
of  the  United  States  in  the  case  of  Belk  v.  Meagher,  104  U.  S., 
279,  by  chief  justice  Waite,  in  language  that  cannot  be  mis- 
taken, says:  ^^  A  mining  claim  perfected  under  the  law  is  property  in 
the  highest  sense  of  that  term,  which  may  be  bought,  sold  and  con- 
veyed^ and  will  pass  by  descent:  Forbes  v.  Gracy,  94  U.  S.,  762. 
There  is  nothing  in  the  act  of  congress,  which  makes  actual  posses- 
sion any  more  necessary  for  the  protection  of  the  title  acquired  to 
such  claim  by  a  valid  location,  than  it  is  for  an^  other  grant  from 
the  United  States.  The  language  of  the  act  is  that  the  locators 
'  shall  have  ihe  exclusive  right  of  possession  and  enjoyment  of  all 
the  surface  included  within  the  lines  of  their  location,'  which 
is  to  continue  until  there  shall  be  a  failure  to  do  the  requisite 
amount  of  work,  within  the  prescribed  time.  Congress  has  seen 
fit  to  make  the  possession  of  that  part  of  the  public  lands,  which 
is  valuable  for  minerals,  separable  from  the  fee  and  to  provide 
for  the  existence  of  an  exclusive  right  to  the  possession  while  the 
paramount  title  to  the  land  remains  in  the  United  States.  *  *  * 
The  right  to  the  possession  comes  only  from  a  valid  location;  conse- 

iuently,  if  there  is  no  location  there  can  be  no  possession  under  it. 
location  does  not  necessarily  follow  from  possession,  but  posses- 
sion from  location    A  location  is  not  made  by  taking  possession 
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alone,  bat  by  working  on  the  ground,  recording  and  doing  whatever 
else  is  req  aired  for  thatpurpose,  by  the  acts  of  coDgress  and  the  local 
laws  and  regulations.  *  *  *  On  the  nineteenth  of  December, 
the  date  of  Belk's  relocation,  the  right  to  the  possession  of  this 
property  was  just  as  much  withdrawn  from  the  public  domain  as  the 
fee  is  by  a  valid  grant  from  the  United  States  under  the  authority 
of  law,  or  the  possession  by  a  valid  and  subsisting  homestead  on 
pre-emption  entry.  As  the  United  States  could  not,  at  the  time, 
give  Belk  the  right  to  take  possession  of  the  property  for  the  pur- 
pose of  making  his  location,  because  there  was  an  existing  outstand- 
ing erant  of  the  exclusive  right  of  possession  and  enjoyment,  it 
wonid  seem  necessarily  to  follow  that  any  tortious  eutry  he  might 
make  must  be  unavailing  for  the  purpose  of  a  valid  location  of  a 
elaim  under  the  act  of  congress.  A  location  to  be  effectual  must  be 
good  at  the  time  it  is  made.  When  perfected,  it  has  the  effect 
of  a  grfuit  by  the  United  States  of  the  right  of  present  and  exclusive 
possession. 

If,  then,  the  location  of  a  n^ining  claim  has  the  effect  of  a  grant 
by  the  United  States  to  the  locator  of  the  right  to  the  present  and 
exclusive  possession  of  the  ground  located,  it  follows '  that  there 
could  not  be  a  like  grant  of  the  same  property  to  any. other  person. 
There  would  be  no  room  for  a  further  grant,  for  the  government 
would  have  nothing  further  to  convey.  After  such  a  grant,  which 
also  carries  with  it  the  right  to  purchase  the  absolute  title,  the 
land  described  within  the  grant  ceases  to  be  public  land,  and  the  pre- 
emption laws,  and  laws  providing  for  the  sale  and  purchase  of  the 
pnblie  domain  have  no  application  to  it,  or  effect  upon  it.  It  is 
just  as  much  withdrawn  from  the  public  domain  as  the  fee  is  by  a 
valid  grant  from  the  United  States  under  authority,  or  the  posses* 
sion  by  a  valid  and  subsisting  homestead  pre-emption  entry.  It  is 
already  sold  and  becomes  private  property,  which  may  be  disposed 
of  at  the  will  of  the  owner.  And  so  land  thus  sold  and  disposed  of 
is  not  affected  one  way  or  another  by  the  subsequent  acts  of  con- 
gress providing  for  the  entry  of  town  sites  upon  the  public  lands.  The 
application  and  entry  for  town  sites  is  only  authorized  on  the  public 
lands,  section  2,3.87,  mpra,  and  after  the  lands  have  been  granted  and 
sold,  as  in  the  case  of  a  valid  mining  location  and  claim,  the  entry 
of  a  town  site  does  not  affect  such  claim,  though  situate  within  the 
boundaries  of  the  town  site.  The  reason  is  that  the  mining  claim 
and  ground  has  already  been  granted  and  sold,  and  has  thereby 
ceased  to  be  a  portion  of  the  public  lands,  for  which  only  the  town 
site  entry  could  be  made;  and  for  a  further  reason,  the  town  site  act 
expressly  provides,  section  2,392,  supra,  that  no  title  shall  be  ac- 
quired under  the  provisions  of  said  act,  to  any  mine  of  gold,  silver, 
cinnabar  or  copper,  or  to  any  valid  mining  claim  or  possession  under 
existing  laws.  If  no  title  can  be  acquired  to  a  mining  claim  or  pos- 
ses-sion  by  virtue  of  the  town  site  act,  then  the  defendants  herein, 
who  claim  by  virtue  of  a  subsequent  town  site  entry  and  patent, 
cannot  distorD  the  exclusive  possession  of  the  plaintiff,  who  claims 

Ho.  0D—4. 
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by  virtue  of  a  prior  valid  location  and  patent  of  the  mining  claim  in 
question. 

In  iSteel  v.  Smelting  Co.,  106  U.  S.,  450-449,  the  supreme  court  of 
the  United  States  says :  ''The  acts  of  congress  relating  to  town  sites, 
recognize  the  possession  of   mining  claims  within  their  limits  and 
forbid  the  acquisition  of   any  mine  of  gold,  silver,  cinnabar  or  cop- 
per within  them,   under  proceedings  by  which  title  to  other  lands 
there  situate  is  secured,  thus  leaving  the  mineral  deposits   with- 
in town  sites  open  to  exploration  and  the  land  in  which  they  are 
found  to  occupation  ,and   purchase,  in  the  same  manner  as  such 
deposits  are  elsewhere  explored  and  possessed,  and  the  lands  con- 
taining them  are  acquired.    Whenever,  therefore,  mines  are  found  in 
lands  belonging  to  the  United  States,  whether  within  or  without 
town  sites,  they  may  be  claimed  and  worked,  provided  existing 
rights  of  others,  from  prior  occupation,  are  not  interfered  with.    * 
'^    ^    To  such  claims  (mining  claims)  though  situated  within  the 
limits  of  what  may  be  termed  the  site  of  the  settlement  or  new  town, 
the  miner  acquires  as  good  a  right  as  though  his  discovery  was  in  a 
wilderness,  removed  from  all  settlements,  and  he  is  equally  entitled 
to  a  patent 'for  them." 

The  ''existing  rights  of  others"  here  spoken  of,  means  prior 
rights  by  occupation  under  local  rules,  before  any  title  has  passed 
from  the  government.  When  such  rights  exist  the  mining  location 
is  subject  to  them,  and  the  land  department  ascertains  by  proof  if 
a  patent  to  the  mining  claim  can  issue  under  the  law.  But  in  a  case 
where  the  mining  location  is  the  first  occupation  and  the  first  pur- 
chase of  the  ground  from  the  government,  there  are  no  prior  exist- 
ing rights  to  be  protected,  and  the  locator  purchases  what  may 
ripen  into  a  full  and  complete  title. 

It  is  further  declared  in  the  case  above  referred  to,  that  '^land 
embraced  within  a  town  site  on  the  public  domain,  when  unoccupied, 
is  not  exempt  from  location  and  sale  for  mining  purposes."  That  is 
to  say,  upon  the  unclaimed  lands  within  the  town  site,  before  the 
title  "^bas  passed  from  the  probate  judge,  who,  as  to  such  lands, 
holds  the  same  in  trust  for  the  United  States,  a  mining  claim  may 
be  located  thereon  for  the  reason  that  such  lands  have  not  been  sold; 
and  no  one  has  before  then  acquired  any  interest  therein.  But  no 
such  considerations  arise  in  a  case  like  the  one  at  bar,  where  the 
ground  in  question  was  located  as  a  mining  claim  under  existing 
laws,  and  occupied,  held  and  possessed  as  such,  long  before  the  en- 
try of  the  town  site.  The  town  site  application  and  entry  not  being 
applicable  to,  or  in  any  manner  affecting  a  prior  mining  claim,  lo- 
cated according  to  law,  it  follows  that  there  was  no  duty  or  obliga- 
tion upon  the  part  of  the  mining  claim  owners  to  file  an  adverse 
claim  to  the  entry  of  the  town  site.  The  law  did  not  require  any 
such  action  on  their  part,  for  they  had  no  adverse  claim.  Their 
mining  claim  was  excluded  from  the  operation  of  the  town  site  act; 
and  they  did  not  pretend  to  claim  or  own  any  interest  in  the  public 
lands  within  the  town  site  boundaries.     Hence  there  was  nothing 
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upon  whioh  they  could  file  an  adverse  claim.  They  held  their  min- 
iDg  claim  by  virtue  of  a  perfected  and  valid  location  and  purchase, 
and  80  far  as  the  ground  included  within  its  boundaries  was  con- 
cerued,  they  were  under  no  obligations  to  take  auy  notice  of  subse- 
quent pre-emption  laws,  making  sale  or  disposing  of  other  public 
lands. 

We  are  next  to  consider  the  rights  of  these  parties  in  view  of 
their  respective  patents,  and  the  effect  of  the  reservations  and  ex- 
ceptions they  contain.  The  Pawnbroker  mining  claim  and  location 
was  made  and  perfected  on  the  sixteenth  day  of  November,  1875, 
and  a  patent  therefor  was  issued  on  the  fifteenth  day  of  January, 

looO. 

Tbe  patent  to  the  probate  judge,  for  the  town  site,  was  issued  on 
the  twenty-sixth  day  of  September,  1877.  The  town  site  patent 
contained  the  following  clause :  ''No  title  shall  be  hereby  acquired 
to  any  mine  of  gold,  silver,  cinnabar  or  copper,  or  to  any  valid 
mining  claim  or  possession  held  under  existing  laws  of  congress." 
The  mining  claim  patent  contained  a  clause :  ' '  Excepting  and  ex- 
elnding  from  said  patent  all  town  property,  rights  upon  the  surface, 
and  all  houses,  buildings,  lots,  blocks,  streets,  alleys  or  other 
municipal  improvements  on  the  surface  of  said  l^awnbroker 
claim.' 

It  is  evident,  from  these  reservations  and  exceptions,  that  the 
land  department  never  attempted  to  adjudicate  between  these  par- 
ties as  to  which  one  of  them  was  entitled  to  the  possession  of  the 
surfnce  ground  of  the  mining  claim.  An  attempt  is  made  to  ex- 
clatle  the  surface  ground  of  mining  claims  from  the  operation  of 
each  patent.  Notwithstanding  these  patents,  the  ownership  of  this 
surface,  whether  it  belongs  to  the  mining  claim  or  to  the  town  lot, 
subject  to  a  mining  easement  therein,  remains  to  be  adjudicated. 

It  is  contended  on  behalf  of  appellants,  that  the  patent  to  the 
probate  judge  of  the  town  site,  conveved  to  him  all  the  premises  in- 
cluded within  its  boundaries,  as  well  mining  claims  as  other  lands, 
and  that  the  clause  declaring  that  no  title  should  thereby  be  ac- 
quired to  any  valid  mining  claim  or  possession  held  under  existing 
laws  of  congress,  was  neither  an  exception  or  reservation,  but  that 
it  is  notice  to  the  patentee  that  the  lands  conveyed  by  the  patent 
are  subject  to  the  prior  rights  of  the  locators  of  valid  mining  claims 
therein,  inserted  in.  the  patent  for  the  protection  of  the  government 
in  the  event  the  claimants  under  the  mining  locations  should  oust 
tbe  claimants  under  the  town  site.  In  support  of  this  view,  the  fol- 
lowing authorities  are  referred  to:  Bryan  v.  Forsyth,  19  How., 
334;  Meehan  v.  Forsyth,  24  How.,  175;  Gregg  v.  Forsyth,  24 
How.,  179;  Dredge  v.  Forsyth.  2  Black.,  563;  1  Miller,  731;  4 
Miller,  52-58. 

In  the  case  of  Meehan  v.  Forsyth,  there  was  an  act  of  congress 
confirming  certain  claims  to  lots  in  the  village  of  Peoria,  in  the 
state  of  Illinois,  and  the  surveyor  of  the  public  lands  was  directed 
to  survey  tbe  lots.     Bufore  the  survey,  Ballance  made  an  entry  of 
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tibe  quarter  seotion  of  which  the  lot  in  controversy  was  a  part,  and 
a  patent  was  issued  to  him  by  which  the  United  States  granted  to 
him  and  to  his  heirs,  subject  to  the  rights  of  any  and  all  persons 
claiming  under  the  act  of  congress  aforesaid.  It  was  held  that  the 
saving  clause  was  designed  to  exonerate  the  United  States  from 
any  claim  of  the  patentee  in  the  event  of  his  ouster  by  persons 
claiming  under  the  act  of  congress,  and  cannot  be  construed  as  sep- 
arating any  lots  or  parcels  of  land  from  the  operation  of  the  grant; 
and  that  the  patent  does  not  impose  upon  the  patentee  any  dutv  to 
recognize  these  claims,  but  only  requires  him  to  accept  the  tiUe  of 
the  United  States  with  knowledge  that  such  claims  exist,  and  that 
they  do  not  intend  to  deny  or  to  destroy  them,  nor  to  defend  his 
title  against  them. 

There  had  been  no  survey  of  the  lots  and  no  reservation  of  them 
from  sale  as  a  part  of  the  public  lands  at  the  time.  Ballanoe  made 
his  entry  for  the  quarter  section  and  received  his  patent.  Whether 
the  lots  would  ever  be  surveyed  and  designated  so  that  the  claim- 
ants could '  assert  their  title,  or  whether  they  would  assert  title 
after  a  survey  had  been  made,  was  unknown,  and  so  it  was  held 
that  the  patent  conveyed  a  fee  simple  title.  Says  justice  Clifford, 
in  Dredge  et  aL  v.  Forsvth,  2  Black,  569,  which  is  a  similar  case 
to  that  of  Meehan  V.  f^orsyth  :  ''When  the  patent  under  which 
defendants  claim  was  issued,  no  survey  of  any  lots  granted  to  the 
inhabitants  or  settlers  in  the  village  of  Peoria,  had  been  made. 
Xhose  persons,  therefore,  held  but  an  inchoate  right,  which  must 
first  be  surveyed  and  designated  before  the  right  granted  to  them 
would  supercede  the  title  acquired  under  the  defendant's  patent. 
They  might  never  make  any  claim,  and  in  that  event  the  other  title 
would  prevail.  Consequently,  this  court  held,  in  Bryan  et  a2.  v. 
Eorsyth,    19  How.,   338,  that,   subject  to  that    contingency,  the 

Patentee,  under  whom  the  defendants  claim,  took  a  title  in  fee  till 
840,  when  the  title  to  the  village  lots  was,  by  survey  and  designa- 
tion then  made,  ripened  into  a  better  title.'" 

And  so  it  was  only  the  lack  of  survey,  designation  and  claim  by 
the  lot  owners  that  caused  the  court  to  hold  the  quarter  section 
patent  the  better  title.  If  the  lots  had  been  surveyed  and  designated, 
''the  right  granted  to  them  would  supercede  the  title  acquired  un- 
der the  patent."  Suppose  these  lots  had  been  a  mining  location 
previously  granted  ana  sold  by  the  government  to  the  locator,  valid 
in  every  way,  and  distinctly  marked  and  recorded,  then,  according 
to  this  authority,  the  mining  claim  title  would  supercede  that  of  the 
town  site  patent.  But  suppose  again  that  congress  had  declared 
that  title  to  these  lots  should  never  be  acquired  by  virtue  of  any 
quarter  section  entry  for  patent,  and  had  provided  by  law  the  man- 
ner in  which  the  lot  owners  might  procure  a  conveyance  of  the  gov- 
ernment title,  could  it  be  then  held  that  the  patent  conveyed  a  fee- 
simple  title  to  the  lots  when  they  were  expressly  reserved  from  the 
granted  premises?    We  do  not  think  a  patent  good  for  anything  that 
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atitempts  to  convey  land  that  the  law  declares  shall  not  be  conveyed 
by  patent. 

In  these  Peoria  town  lot  cases  there  was  no  question,  and.conld 
have  been  none,  as  to  the  right  or  authority  to  issae  the  patent  for 
the  quarter  section.  No  one  could  have  objected,  or  set  up  an  ad- 
verse claim.  The  lots  had  not  been  surveyed.  There  was  nothing 
npon  which  the  left  claimants  could  base  a  claim.  The  patent  was 
issued  in  pursuance  of  law  and  not  in  violation  of  the  law.  The 
land  department  had  the  right  to  issue  it,  and  the  patentee  to  receive 
it.  He  took  it  subject  to  the  right  of  the  lot  owners  or  claimants,  if 
they  ever  should  make  and  sustain  a  claim.  But  this  case  is  to  be 
distiDguished  from  one  where  the  patent  issues  without  authority  of 
law,  and  certain  grounds  are  included  within  its  boundaries,  in  ex- 
press violation  of  the  statute.  The  land  department  is  only  author- 
ized to  issue  patents  to  the  probate  judge  for  town  site  purposes  on 
the  public  lands  not  previously  granted  and  sold  or  reserved  from 
sale.  More  than  this :  the  act  authorizing  the  conveyance  of  town 
sites  to  the  probate  judge  forbids  the  land  depailment  to  include  in 
the  town  site  patent  any  mine,  mining  claim  or  possession.  If  the 
land  department  had  no  authority  to  issue  the  patent.  or*if  it  was 
issued  for  land  previously  granted  or  reserved  from  sale,  the  patent 
18  so  far  void.  In  the  case  of  Morton  v.  Nebraska,  supra,  the  su- 
preme court  of  the  United  States  says:  ''It  has  been  repeatedly 
decided  by  this  court  that  patents  for  lands  which  have  been  pre- 
viously granted,  reserved  from  sale,  or  appropriated,  are  void.  The 
executive  officers  had  no  authority  to  issue  a  patent  for  the  lands  in 
controversy,  because  they  were  not  subject  to  entry,  having  been 
previously  reserved,  and  this  want  of  power  may  be  proved  by  a 
defendant  in  an  action  at  law." 

In  Steel  v.  Smelting  Co.,  supra,  the  same  court  says:  ''If  the  lands 
were  never  the  property  of  the  United  States,  or  if  no  legislation 
authorized  their  sale,  or  if  they  had  been  previously  disposed  of,  or 
reserved  from  sale,  the  patent  would  be  inoperative  to  pass  the  title, 
and  objection  to  it  could  be  taken  on  these  grounds  at  any  time  and 
in  any  form  of  action.  In  that  respect,  the  patent  would  be  like 
the  deed  of  an  individual,  which  would  be  inoperative  if  he  never 
owned  the  property,  or  had  previously  conveyed  it,  or  had  dedicated 
it 4o  uses  which  precluded  its  sale:"  Smelting  Oo.  v.  Kemp,  104  U. 
».,  644;  Patterson  v.  Winn,  11  Wheat.,  380;  U.  S.  v.  Tickner,  12 
Fed.  Rep.,  415;  New  Orleans  v.  U.  S.,  10  Pet,  662;  Beichart  v. 
Phelps,  6  Wall.,  160;  Best  v.  Polk,  18  Wall.,  112;  Stoddard  v.  Cham- 
bers, 2  How.,  284;  Polk's  Lessees  v.  Wendell,  9  Cranch,  99. 

Before  the  patent  for  the  town  site  had  issued,  the  Pawnbroker 
mining  claim  had  been  granted  and  sold,  and  thereby  withdrawn 
and  taken  from  the  public  lands,  and  the  executive  officers  therefore 
had  no  authority  to  include  in  the  town  site  patent  the  lands  so 
disposed  of ;  and  if  the  town  site  patent  includes  such  lands  and  the 
fee  thereof,  as  appellants  contend,  it  is,  so  far  and  to  that  extent, 
▼oid. 
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It  is  claimed,  however,  that  town  site  rights  are  excepted  from 
ihe  Pawnbroker  patent  and,  therefore,  that  such  patent  does  not 
convey  to  the  grantees  therein  any  of  the  surface  ground  of  the 
Pawnbroker  mining  claim.  If  this  exception  was  authorized  by  law, 
it  is  valid;  but  if  not  authorized  and  the  executive  officers  had  no 
authority  to  make  it,  it  is  void  and  does  not  affect  the  grant. 

A  patent  relates  back  to  the  right.     A  patent  for  a  mining  claim 
relates  back  to  the  location  and  is  the  consummation  of  the  purchase 
then  made.     No  unauthorized  act  of  the  land  officer  in  issuing  the 
patent  can  defeat  this  title.     In  Stark  v.  Starrs,  6  Wall.,  418,  the 
supreme  court  of  the  United  States  says:  *'  The  patent  relates  back 
to  the  inceptipn  of  the  right  of  the  patentee,  so  far  as  it  may  be  neces- 
sary to  cut  off  intervening  claimants."    The  patent  being  but  con- 
firmatory of  the  title   by  location,  the  patentee  obtains  the  same 
right  under  it  that  he  would  have  obtained  if  the  patent  had  issued 
immediately  after  the  location  and  compliance  with  the  terms  of  the 
statute.     In  the  Eureka  case,  4  Sawyer,  317,  the  court  says:     *'A11 
these  patents  are  founded  upon  previous  locations  taken  up  and  im- 
proved according  to  the  customs  and  rules  of  miners  in  the  district. 
Each  patent  is  evidence  of  a  perfected  right  in  the  patentee   to  the 
claim  conveyed,  the  initiatory  step  for  the  acquisition  of  which  was 
the  original  location.     If  the  date  of  such  location  be  stated  in  the 
instrument  or  appear  from  the  record  of  its  entrv  in  the  local  land 
office,  the  patent  will  take  effect  by  relation  as  of  that  date,  so  far  as 
may  be  necessary  to  cut  off  ail  intervening  claimants,  unless  the  prior 
ri^ht  of  the  patentee  by  virtue  of  his  earlier  location,  has  been  lost  by 
failure  to  contest  the  claim  of  the  intervening  claimants  as  provided 
in  the  act  of  1872.     As  in  the  system  established  for  the  ^ienation 
of  the  public  lands,   the  patent  is  the  consummation  of  a  series  of 
acts  having  for  their  object  the  acquisition  of  the  title,  the  general 
rule  is  to  give  to  it  an  operation  by  relation  at  the  date  of  the  initia- 
tory step,  so  far  as  may  be  necessary  to  protect  the  patentee  against 
subsequent  claimants  of  the  same  property.     As  was  said  by  the 
supreme  court  in  the  case  of  Shipley  v.  Cowan,  91  U.  S.,  338, 
where  two  parties  are  contending  for  the  same  property,  the  first 
in  time  in  the  commencement  of  proceedings  for  the  acquisition  of 
title,  when  the  same  are  regularly  followed  up,  is  deemed  to  be  the 
first  in  right:"    Smelting  Co.  v.  Eemp,  104  U.   S.,  647;  Bosa  v. 
Bolard,  1  Pet..  655;  Hydenfeldt  v.  Daney  Co..  93  U.  S.,  634:  Tayler 
v.  Brown,  5  Cranch,  234. 

The  action  of  the  land  department  in  issuing  patents  for  the  pub- 
lic lands,  is  conclusive  as  to  the  legal  title,  when  acting  within  the 
scope  of  its  authority.  In  the  case  of  Steel  v.  Smelting  Co.,  ,upra, 
the  coitrt  says:  ''The  land  department,  as  we  have  repeatedly  said, 
was  established  to  supervise  the  various  proceedings  whereby  a 
conveyance  of  the  title  from  the  United  States  to  portions  of  the 
public  domain  is  obtained,  and  to  see  that  the  requirements  of  differ- 
ent acts  of  congress  are  fully  complied  with.  Necessarily,  therefore, 
it  must  consider  and  pass  upon  the  qualifications  of  'the  applicant, 
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the  acts  he  has  performed  to  seoare  the  title,  the  nature  of  the  land, 
and  whether  it  is  of  the  class  which  is  open  to  sale.  Its  judgmeat 
apon  these  matters  is  that  of  a  special  tribunal,  and  is  unassailable, 
except  by  direct  proceedings  for  its  amendment  or  limitation.  Such 
has  been  the  uniform  language  of  this  court  in  repeated  decisions. 

In  Johnson  v.  Towsley,  the  effect  of  the  action  of  that  department 
was  the  subject  of  special  consideration;  and  the  court  applied  the 
general  doctrine,  ''that  when  the  law  has  confided  to  a  special  tri- 
bunal the  authority  to  hear  and  determine  certain  matters  arising  in 
the  course  of  its  duties,  the  decision  of  that  tribunal,  within  the 
scope  of  its  authority,  is  concluisive  upon  all  others  ;  that  the  action 
of  the  land  officer  in  issuing  a  patent  for  any  of  the  public  lands, 
subject  to  sale  by  pre-emption  or  otherwise,  is  conclusive  of  the 
legal  title,  must  be  admitted  under  the  principle  above  stated  ;  and 
m  all  courts,  and  in  all  forms  of  judicial  proceedings,  where  this 
title  must  control,  either  by  reason  of  the  limited  powers  of  the 
court  or  the  essential  character  of  the  proceeding,  no  inquiry  can 
be  permitted  into  the  circumstances  under  which  it  was  obtained: 
13  Wall.,  72 ;  French  v.  Fyan,  93  U.  8.,  169  ;  Quimby  v.  Oowlan, 
104  U.  S.,  104  ;  Vance  v.  Burbank,  101  U.  8.,  514 ;  Beard  v.  Fed- 
ery,  3  Wall.,  478;  Moore  v.  Wilkinson,  13  0al.,  478. 

These  presumptions  as  to  the  conclusiveness  of  a  patent  and  the 
title  it  conveys,  are  confined  to  matters  over  which  the  land  depart- 
ment has  jurisdiction;  it  must  act  within  the  scope  of  its  authority 
and  as  authorized  by  law.  If  it  goes  beyond  its  jurisdiction  the 
patent  would  be  so  far  void,  and  this  may  be  shown  in  an  action  at 
law. 

In  the  case  of  the  Smelting  Go.  v.  Kemp,  supra^  the  court  says  : 
"  Of  course,  when  we  speak  of  the  conclusive  presumptions  attend- 
ing a  patent  for  lands,  we  assume  that  it  was  issued  in  a  case  where 
the  department  had  jurisdiction  to  act  and  execute  it ;  that  is  to 
say,  in  a  case  where  the  lands  belonged  to  the  United  States,  and 
provision  had  been  made  by  law  for  their  sale.  If  they  never  were 
public  property,  or  had  previously  been  disposed  of,  or  if  congress 
W  made  no  provision  for  their  sale,  or  had  reserved  them,  the 
department  would  have  no  jurisdiction  to  transfer  them  ;  and  its 
attempted  conveyance  of  them  would  be  inoperative  and  void,  no 
matter  with  what  seeming  regularity  the  forms  of  law  may  have  been 
observed.  The  action  of  the  department  would,  in  that  event,  be 
like  that  of  any  other  special  tribunal,  not  having  jurisdiction  of  a 
ease  which  it  assumed  to  decide.  Matters  of  this  kind,  disclosing 
a  want  of  jurisdiction,  may  be  considered  by  a  court  of  law :"  Polk*s 
lessees  V.  Wendell,  9  Oranch,  99;  Patterson  v.  Wmn,  11  Wheat., 
380;  Hoofnagle  v.  Anderson,  7  Wheat.,  212;  Boardman  v.  Lessee  of 
Beed,  6  Pet.,  328;  Bognell  v.  Broderick,  13  Pet.,  463;  Moore  v. 
Bobins,  96  U.  8.,  530. 

The  principles  enunciated  in  these  cases  apply  with  much  force 
to  a  case  where  the  land  office,  without  authority  of  law,  inserts  an 
exception  into  the  granting  part  of  a  patent,  that  the  law  does  not 
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authorize ,  whereby  the  title  of  the  patentee  is  departed.  The  Pawn- 
broker mining  claim,  at  the  time  of  the  issuance  of  the  patent  there- 
for, was  a  valid  claim  and  possession  under  existing  laws  of  con- 
gress, and  the  patentee  was  entitled  to  the  exclusive  possession  and 
enjoyment  of  all  the  surface  ground  thereof.  There  was  no  law  de- 
priving him  in  any  manner  of  the  right  to  such  possession.  He  had 
purchased  the  property  and  paid  for  it,  and  was  entitled  to  a  con- 
veyance of  the  iuU  and  complete  title.  As  between  individuals  he 
stood  in  a  position  to  compel  such  a  conveyance.  There  was  no 
law  authorizing  the  land  department  to  except  the  surface  ground 
from  the  conveyance  or  in  any  other  manner  to  abridge  the  title  of 
the  purchaser,  and  in  so  doing  it  exceeded  its  authority,  and  its  act, 
to  that  extent,  is  void  and  of  no  effect  upon  the  property  conveyed. 
An  exception  that  is  void  leaves  the  patent  to  stand  as  though  it 
contained  no  such  exception :  Stark  v.  Starrs,  supra. 

In  Wolfley  et  al.  v.  Lebanon  Mining  Co.,  4  Col.,  116,  it  is  held 
that  if  the  patent  is  broader  than  the  law,  it  is  to  that  extent  inef- 
fectual, and  on  the  same  principle,  if  it  is  narrower  than  the  law, 
and  contains  unauthorized  exceptions,  whereby  the  grant  is  unlaw- 
fully abridged  and  contracted,  such  exceptions  would  be  ineffectual 
to  defeat  the  full  title.  And  if  the  exception  when  read  in  the  light 
of  existing  law  is  seen  io  be  .ineffectual  and  void,  it  may  be  so  de- 
clared in  an  action  at  law\  But  whatever  may  be  the  terms  of  the 
Pawnbroker  patent,  and  whether  it  conveys  the  full  title  of  respond- 
ents or  not,  the  town  site  patent  under  which  appellants  claim,  bv 
itd  terms,  and  by  the  express  provisions  of  the  statute  under  which 
it  was  issued,  forbids  the  acquisition  of  any  title  or  right  to  any 
mining  claim  by  virtue  of  such  patent.  And  so,  if  the  Pawnbroker 
patent  should  fail,  and  the  Pawnbroker  mining  claim  remained  a 
valid  location  under  existing  laws  of  congress,  the  appellants  would 
acquire  no  right  or  interest  therein  by  virtue  of  the  town  site  pat- 
ent. If  a  mining  claim  patent  relates  back  to  the  location,  as  the 
authorities  declare  that  it  does,  then  there  could  be  no  merger  in 
the  patent,  so  as  to  let  in  intervening  claimants  between  the  loca- 
tion and  the  patent.  It  is  difficult  to  see  how  a  greater  title  could 
be  merged  in  a  lesser  one.  If  by  exceptions  and  reservations,  the 
patent  becomes  the  lesser  title,  still  it  relates  back  to  the  location, 
and  does  not  destroy  it.  The  location  supports  the  patent,  and  the 
title  b^  the  patent  ought  to  be  as  broad  as  the  title  by  location,  and 
a  continued  compliance  with  the  law,  and  always  will  be,  unless  cut 
down  and  abridged  by  unlawful  exceptions  and  reservations;  and 
these  do  not  affect  the  grant  of  title  evidenced  by  the  patent.  The 
patent  of  a  mining  claim  when  drawn  according  to  law  is  evidence  of 
a  perfected  right  in  the  patentee.  It  is  the  consummation  of  a 
series  of  acts,  having  for  their  object  the  acquisition  of  title,  and  if 
it  contains  exceptions  and  reservations  not  authorized  by  law,  these 
will  be  disregarded  in  an  action  at  law,  so  that  the  patent  may  stand 
and  be  sustained  as  the  evidence  of  a  perfected  title  in  the  patentee. 

The  judgment  is  affirmed. 

All  concurred. 


Z_ 
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O'Gaba  v.  Lowby. 

FiUd  JoMtary  10,  ISSS. 

Sale  op  PfbsonalPbopibty— Change  of  Possession— Immediate  Dblivebt. — In  deter^ 
minioc^  whether  a  sale  of  personal  property  is  valid  under  the  statute  of  frauds,  as  against 
creditors  of  the  vendor,  the  jury  should  consider  the  facts  connected  with  and  surroundinK 
the  delivery  of  the  property.  l3ut  the  fact  that  the  property  was  sold  on  one  day  and  not 
delivered  until  the  next,  does  not  render  the  sale  void,  if  delivery  was  impossible  on  the  day 
of  »ale;  and  it  is  properly  a  question  for  the  jury  to  answer  whether  the  property  was  so 
atuated,  and  the  parties  were  so  located  ut  the  time  of  sale,  that  instant  delivery  could  not 
be  made,  and  whether  it  was  made  as  soon  thereafter  as  practicable. 

The  Same— Continued  Possession— Employment  op  Vendob. — The  fact  that  the  vendee 
of  a  horse  and  wagon  employed  the  brother  of  the  vendor  to  drive  it,  and,  subsequently,  for  a 
short  time  employed  the  vendor,  does  not  show  such  a  want  of  continued  possestsion  in  the 
vendee  as  to  render  the  sale  void. 

Appeal  from  the  second  judicial  district  court  for  Silver  Bow 
county.    The  opinion  states  the  facts. 

Robinson  &  Stapleton  for  the  appellant. 
Randolph  dc  DeWitt,  for  the  respondent. 

CoBURN,  J.  This  is  an  action  for  claim  and  delivery  of  four 
horses,  a  wagon,  a  whip,  two  sets  of  harness  and  eight  cords  of 
wood.  The  plaintiff  alleges  that  the  defendant  unlawfully  took,  on 
the  thirteentn  of  September,  1882,  this  property  from  the  possession 
of  the  plaintiff;  that  demand  was  made  of  defendant  on  the  eight- 
eenth of  September,  and  a  refusal  on  his  part  to  deliver  the  same. 
The  defendant  justified  as  the  sheriff  of  Silver  Bow  county,  alleging 
that,  at  the  time  named,  the  property  was  owned  and  possessed  by 
Charles  B.  Cutler;  that  Cutler  was  then  indebted  to  Foster  and 
Mnrphy  in  the  sum  of  four  hundred  and  sixteen  dollars  and  twenty- 
four  cents;  that  by  virtue  of  a  writ  of  attachment  in  their  favor 
placed  in  his  hands,  he,  as  sheriff,  on  September  13th,  1882, 
seized  and  took  into  possession  the  property  described  in  the  com- 
plaint, except  the  eignt  cords  of  wood,  which  he  denied  taking;  that 
afterwards  and  before  the  beginning  of  this  suit,  they  obtained  a 
jadgment  against  said  Cutler  in  said  suit,  on  which  an  execution 
was  issued,  and  the  property,  except  said  wood,  was  sold  by  him, 
as  sheriff,  to  satisfy  the  same,  and  that  he  did  not  convert  any  wood 
whatever.  The  plaintiff  replied  that,  being  a  resident  of  Silver 
Bow  comity,  on  or  about  the  fourteenth  of  September,  1882,  and 
after  Hie  levy  of  the  said  attachment,  the  plaintiff,  under  oath, 
claimed  the  property  described  in  the  complaint,  served  a  written 
notice  upon  the  defendant,  and  made  a  demand  for  the  return  of  the 
property,  under  oath.  And  that  this  action  was  commenced  after 
expiration  of  ten  days  therefrom.  The  plaintiff  claimed  to  be  the 
owner  of  the  property  attached,  as  a  purchaser  from  Cutler  on  the 
twenty-first  of  July,  1882,  and  insisted  that  the  delivery  was  as  im- 
mediate as  could  be  made,  inasmuch  as  the  same  was  in  part  horses, 
nmning  on  the  range,  some  seven  or  ten  miles  from  the  place  of 
Bale; and  that  the  other  property  was  some  seven  or  eight  miles  from 
Butte,  at  Cutler's  residence,  and  near  to  the  range  where  the  horses 
were  grazing;  and  that,  hence,  it  was  impracticable  and  impossible 
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for  Cutler,  the  Tendor,  to  make  an  instantaneous  delivery  of  the 
property  at  the  time  of  the  sale  in  Butte,  to  the  purchaser,  the  plaint- 
iff.    The  cause  was  tried  by  a  jury,  and  a  verdict  was  returned  for 
the  plaintiff  for  the  sum  of  five  hundred  and  fifty  dollars. 

At  the  close  of  the  plaintiff's  testimony,  the  defendant  moved  the 
court  for  a  nonsuit,  for  tlie  following  reasons : 

1st.  That  Foster  and  Murphy,  named  in  the  pleadings,  are 
shown  b}'  the  pleadings  to  have  been  creditors  of  the  said  Cutler, 
the  vendor  of  the  property,  at  the  time  of  the  sale,  and  that  it  was 

Jroven  by  plaintiff  that  the  sale  from  Cutler  to  him  was  made  on 
uly  21st,  1882,  between  eleven  o'clock  in  the  forenoon  and  two 
o'clock  in  the  alfternoon,  and  a  delivery  of  possession  was  not  made 
till  the  twenty-second  of  the  month,  and,  therefore,  no  immediate 
delivery  of  possession,  sufficient  to  satisfy  the  statute  of  frauds  in 
such  case,  and  said  pretended  sale  was,  therefore,  void  as  against 
said  Foster  and  Murphy. 

This  motion,  the  court  overruled,  to  which  the  defendant  excepted, 
and  this  is  assigned  as  the  first  error,  by  the  appellant. 

The  second  error  assigned  is:  ''That  the  court  erred  in  refusing 
to  give  defendant's  instruction  number  3,  which  is  as  follows: 
'  The  jury  are  iuHtructed  that  if  they  find  from  the  evidence  that 
Cutler  sold  said  property  to  O'Gara,  on  the  twenty-first  day  of  July, 
1882,  and  did  not  deliver  possession  thereof  until  July  22d,  1882, 
then  they  will  find  there  was  no  immediate  delivery  of  possession  of 
said  property,  and  said  sale  is  void  as  against  Foster  and  Murphy, 
and  the  jury  will  find  for  the  defendant '  And  which  said  instruc- 
tion defendant  asked  the  court  to  give,  and  which  was  refused,  and 
said  refusal  was  error,  for  the  reason  that  the  evidence  shows  that 
the  pretended  sale  was  made  on  the  twenty-first  day  of  July,  1882, 
and  no  delivery  of  the  property  was  effected  till  July  22d,  and  no  such 
immediate  delivery  of  possession  as  would  take  the  case  out  of  the 
statute  of  frauds,  and  the  sale  was  void,  as  to  Foster  and  Murphy, 
who  are  shown  to  have  been  creditors  of  Cutler,  the  vendor,  at  the 
time.  That  said  instruction  was  correct,  and  should  have  been 
given." 

The  third  error  assigned  is:  "That  the  evidence  was  insufficient 
to  justify  the  verdict,  in  this:  The  evidence  shows  that  there  was  no 
continuity  of  possession  by  plaintiff  after  the  sale  and  pretended  de- 
livery of  possession;  that  it  shows  that  on  the  twenty-second  of 
July,  1882,  when  plaintiff  claims  to  have  taken  possession,  and  used 
the  team  that  day,  he  then  employed  David  Cutler  to  drive,  and 
who  continued  to  drive  the  team  thereafter;  and  said  David  Cutler 
had  been  driving  it  after  the  twenty-second,  and  that  Charles  Cut- 
ler, tlie  vendor,  after  the  twenty-second,  drove  the  team  for  a  week 
or  more;  and  the  evidence  shows  no  continuity  of  possession  by 
plaintiff,  and  the  sale  for  such  reasons  was  void  as  to  Foster  and 
Murphy,  who  are  shown  to  have  been  creditors  of  Charles  Cutler, 
the  vendor." 
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The  fourth  error  assigned  is:  "That  the  verdict  was  contrary  to 
law,  for  the  same  reason  as  shown  in  the  third  assignment  of  errors." ' 

Thus  it  will  be  seen  that  the  question  arising  out  of  the  time  and 
ciicnmstances  of  the  delivery  of  the  property,  is  the  main  one  in 
this  case.  In  other  words,  was  there  a  legal  delivery  of  the  prop- 
erty by  Cutler  to  O'Gara,  on  the  day  after  the  dale,  rendering  the 
leiy  of  the  attachment  of  the  creditors,  Foster  and  Murphy,  void. 

The  statute  of  frauds  provides,  that  every  sale  of  goods  and  chat- 
tels, unless  the  same  be  accompanied  by  the  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession  of 
tiie  thing  sold,  shall  be  conclusive  evidence  of  fraud  as  against  the 
ereditors  of  the  vendor,  as  subsequent  purchasers  in  good  faith. 

The  appellant  takes  the  position  that  the  phrase,  "  immediate  de- 
liverv  and  change  of  possession,''  means  the  instantaneous  delivery 
and  change  ;  that  the  sale,  delivery  and  change  must  be  simultane- 
ous acts,  allowing  no  lapse  of  time  to  intervene  between  the  sale 
and  the  delivery  and  change  of  possession.  And  upon  this  theory 
the  third  instruction,  which  was  refused,  is  by  him  held  to  be  cor- 
rect, while  the  appellee  insists  that,  the  immediate  delivery  and 
change  are  such  a  delivery  and  change  as  the  circumstances  permit- 
ted, taking  into  consideration  the  nature  of  the  property,  its  situa- 
tion at  the  time  of  the  sale,  the  position  or  location  of  the  parties 
at  that  time,  their  distance  from  the  property  sold,  and  the  acts 
necessary  to  be  done  to  complete  the  collection  of  the  property,  the 
tiaveling  to  it,  and  placing  it  in  a  position  to  be  put  in  the  possessibn 
of  the  vendee.  What  might  be  regarded  as  an  immediate  delivery 
of  one  kind  of  property,  might  not  be  regarded  as  an  immediate 
delivery  of  another  kind.  Small  articles  in  the  possession  of  the 
vendor  at  the  place  of  sale  are  capable  of  instantaneous  delivery, 
while  large  articles,  at  a  distance  from  the  place  of  sale,  necessarily 
will  not  admit  of  instant  delivery.  This  has  been  well  stated  in  Lay 
T.Neville,  25  Gal.,  653:  '*It  is  not  intended  by  the  16th  section  of 
the  statute  of  frauds  to  make  a  sale  void,  as  against  the  creditors 
and  purchasers  of  the  vendor,  unless  the  vendee  shall  perform  in 
every  case  what  might,  in  some  cases,  be  an  impossibility.  It  was 
intended  that  the  vendee  should  immediately  take,  and  continuously 
hold  the  possession  of  the  goods  purchased,  in  the  manner,  and  ac- 
companied by  such  plain  acts  of  possession,  control  and  ownership, 
fts  a  prudent,  bona  fide  purchaser  would  do,  in  the  exercise  of  his 
rights  over  the  property,  bO  that  all  persons  might  have  notice  that 
he  owned  and  had  possession  of  the  property.  The  acts  that  will 
constitute  a  delivery  will  vary  in  the  different  classes  of  cases,  and 
will  depend  very  much  upon  the  character  and  quantity  of  the  prop- 
erty sold,  as  well  as  the  circumstances  of  each  particular  case.  The 
>ame  acts  are  not  necessary  to  make  a  good  delivery  of  a  ponderous 
frticle,  like  a  block  of  granite  or  a  stack  of  hay,  as  would  be  required 
in  an  article  of  small  bulk,  as  a  parcel  of  bullion."  The  same  point 
is  illustrated  in  Ghaj£u  v.  Doub,  14  Gal.,  381.  The  propertv  mort- 
S^ed  consisted  of  hay  lying  in  swaths,  winrows  and  stacks  over 
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three  large  fields  of  the  mortgagor,  and  the  possession  of  it  had  been 
given  by  eonstmctiye  delivery  to  the  mortgagees,  who,  from  thence, 
continued  to  work  on  the  hay  daring  eight  days,  when  it  was  at- 
tached for  the  vendor's  debts.  The  court  held,  that  '4f  an  actual 
and  immediate  delivery  were  construed  to  mean  a  removal  immed- 
iately from  the  premises,  the  requirement  of  the  statute  would,  in 
such  cases,  be  impossible  of  performance,  and  that  time  was  neces- 
sarily required  to  gather  and  remove  the  hay."  The  court  below, 
in  this  case,  gave  the  following  instruction  to  the  jury  on  this  point: 
''In  determining  what,  under  the  law,  is  an  immediate  delivery  of 
the  property  sold,  you  are  to  consider  the  surrounding  circum- 
stances, the  nature  of  the  property  to  be  delivered,  its  situation 
and  the  difiSculty  or  ease  ot  making  delivery,  and  whether  the  de- 
livery was  made  in  the  ordinary  way  that  men  of  prudence  and 
business  would  make  delivery,  if  they  were  acting  in  good  faith, 
and  with  the  desire  and  intention  to  carry  out  their  contract  of  sale 
according  to  law."  And  the  court  further  instructed  the  jury,  that 
''if  you  determine  from  the  evidence  that  when  Cutler  sold  to 
O'Gara  there  was  an  immediate  deliven^  of  the  property  mentioned 
in  the  complaint,  from  Cutler  to  O'Gara,  and  an  actual  and  con- 
tinued change  of  possession,  you  must  find  for  the  plaintiff." 

We  are  of  opinion  that  these  instructions  are  correct,  and  that 
it  was  proper  for  the  jury  to  consider  the  facts  connected  with  and 
surrounding  the  delivery  of  the  property  to  determine  whether  the 
same  was  valid  and  made  in  compliance  with  the  statute  of  frauds. 
The  fact  that  the  property  was  sold  one  day  to  the  plaintiff,  and  not 
delivered  until  the  next  day,  does  not  render  the  sale  void,  if  it  ap- 
pears in  evidence  that  the  delivery  was  impossible  on  the  day  of 
sale,  and  it  is  properly  a  question  for  the  jury  to  answer  whether 
the  property  was  so  situated  and  the  parties  were  so  located  at  the 
time  of  the  making  of  the  sale  that  instant  delivery  could  not  be 
made,  and  whether  it  was  made  as  soon  thereafter  as  practicable. 
And  the  same  may  be  said  as  to  the  fact  of  the  continued  change  of 
possession.  All  the  transactions  of  business  in  the  completion  of 
sales  by  delivery  cannot  be  completed  in  a  moment  or  in  an  hour. 
The  more  important  ones  require  time,  and  are  accompanied,  like  all 
other  human  affairs,  with  delays,  and  are  obstructed  by  necessary 
or  unexpected  obstacles.  And  these  must  all  be  considered  before 
the  sale  is  declared  fraudulent  and  void.  A  reasonable  time,  con- 
sistent with  all  the  circumstances  and  possibilities  of  delivery, 
unaccompanied  by  any  avoidable  dela^^s,  is  given  for  an  immediate 
delivery.  It  appears  in  evidence  in  this  case  that  the  sale  was  made 
in  the  city  of  Butte  on  the  twenty-first  of  July,  between  ten  o'clock 
A.  M.  and  two  o'clock  p.  m.  ;  that  the  property  was  from  seven  to 
ten  miles  out  in  the  country;  the  wagon,  harness,  etc.,  at  the  house 
of  Cutler,  the  vendor,  about  seven  or  eight  miles  from  Butte,  and 
the  horses  were  on  the  range,  over  which  they  grazed,  at  distances 
from  two  to  three  hundred  yards  to  three  or  four  miles  from  tiie 
house  of  Cutler.     That  after  the  sale  was  made  the  plaintiff  and 
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CaUer  went  from  Batte  on  the  afternoon  of  the  twenty-first  of  Jaly, 
and  aniyed  at  his  honse  about  six  o'clock  in  the  evening.  That  the 
property  was  not  delivered  then.  That  next  morning,  the  twenty- 
second  of  July,  at  six  o'clock,  Gntler  went  oat  and  brought  in  tBe 
horses  at  eight  o'clock  in  the  forenoon,  from  the  range,  and  then 
the  property  was  all  delivered  to  the  plaintiff,  O'Gara,  who  then 
took  possession  of  it.  The  horses  were  harnessed  and  driven  aw^y 
with  the  wagon  and  other  property,  except  the  wood,  to  Bull  Ban, 
two  miles  away.  The  wood  was  hanled  away  subsequently.  The 
plaintiff  testined  further,  that  the  team  was  driven  b^  David  Outler, 
the  brother  of  the  vendor,  Charles  Cutler,  both  prior  and  subse- 

8 neat  to  the  sale.  He  continued  to  drive  it  in  the  employ  of 
^'Qara,  the  plaintiff,  for  several  weeks  after  the  sale.  That  his 
brother,  Charles  Cutler,  the  vendor,  drove  the  team  one  week  in 
Angost,  after  the  sale,  being  employed  by  the  plaintiff.  These  facts 
are  relied  on  by  the  respondent,  as  showing  that  there  was  no  con- 
tinuity of  possession  in  the  plaantiff.  The  fact  that  the 'brother  of 
the  vendor  drove  the  team,  both  before  and  after  the  sale,  cannot 
be  regarded  as  conclusive  evidence  against  the  continuity  of  pos- 
session in  the  purchaser,  and  was  properly  not  so  regarded  by  the 
court  below.  The  jury  had  a  right  to  consider  the  employment  of 
the  vendor's  brother  as  a  teamster  by  the  purchaser  as  an  act  done 
in  good  faith.  The  mere  facts  of  his  relationship  and  former  em- 
ployment were  circumstances  which  could  have  little  weight  in  de- 
termining the  good  or  bad  faith  of  the  transaction  of  sale.  The  fact 
of  the  vendor  driving  the  team  one  week  in  August  after  the  sale, 
is  not  conclusive  evidence  of  fraud,  and  does  not  oreak  the  continu- 
ity of  possession  in  the  purchaser.  The  question  for  the  jury  was, 
had  there  been  an  actual  and  continued  change  of  possession;  and 
in  settUng  this,  it  was  proper  for  them  to  consider  these  facts  as  to 
driving,  control  and  management  of  the  team,  taken  with  all  the 
other  faots  connected  with  the  sale,  appearing  in  the  evidence. 

The  case  of  Stevens  v.  Irwin,  16  Cal.,  507,  illustrates  this  point. 
The  court  say:  ''The  word  'actual'  was  designed  to  exclude  the 
idea  of  a  mere  formal  change  of  possession,  and  the  word  *  continued ' 
to  ex<dad6  the  idea  of  a  mere  temporary  change.  But  it  never  was 
the  design  of  the  statute  to  give  such  extension  of  meaning  to  this 
phrase;  '  continued  change  of  possession '  as  to  require,  upon  penalty 
of  a  forfeiture  of  the  goods,  that  the  vendor  should  never  have  any 
control  over,  or  use  of  them.  This  construction,  if  made  without 
exception,  would  lead  to  very  unjust  and  very  absurd  results.  A 
Tendor  could  never  become  trustee  of  the  go6ds  without  their  being 
forfeited  or  liable  for  his  debts.  If  a  livery  stable  keeper  hired  a 
horse  to  the  original  vendor,  it  would  be  liable  for  his  debts;  or  if  a 
boarder  came  into  a  room,  the  furniture  might  be  liable  for  his  debts, 
if  he  once  owned  it.  The  '  continued  change  of  possession,'  then, 
loes  not  mean  a  continuance  for  all  time,  of  the  possession,  or  a  per- 
petual exclusion  of  all  use  or  control  of  the  property  by  the  original 
owner." 
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In  Godchaux  y.  Mulford,  26  OaL,  325,  it  is  said  that:  "A  hired 
clerk  or  salesman  is  no  more  in  the  possession  of  the  goods  of  his 
employer  than  a  hired  laborer  is  in  the  possession  of  the  farm  on 
wBich  he  is  employed  to  work.  The  employment  of  the  vendor  in  a 
subordinate  capacity  is  colorable  only  and  not  conclusive  upon  the 
question  as  to  whether  there  has  been  an  immediate  delivery  and  an 
actual  change  of  the  possession.  He  cannot  be  allowed  to  remain 
in  the  apparently  sole  and  exclusive  possession  of  the  goods  after 
the  sale,  for  that  would  be  incpnsistent  with  such  an  open  and  noto- 
rious delivery  and  actual  change  as  the  statute  exacts  in  order  to 
exclude  from  the  transaction  the  idea  of  fraud.  But  if  it  be  appar- 
ent to  all  the  world  that  he  has  ceased  to  be  the  owner,  and  that 
another  has  acquired,  and  openly  occupied,  that  position;  that  he 
has  ceased  to  be  the  principal  in  the  charge  and  management  of  the 
concern  and  became  only  a  subordinate  or  clerk,  the  reason  of  the 
rule  announced  in  the  statute  is  satisfied." 

We,  therefore,  under  this  view  of  the  case,  hold  that  the  seizure 
of  the  property  of  the  plaintiff,  under  the  attachment,  was  illegal. 

The  judgment  is  affirmed. 


Pabgheb  et  al.  v.  Andebson  et  al. 

Filed  January  10,  1885. 

Partnership,  How  Grbatbd— Sharino  in  Profits  not  Concldsive. — Where  there  is  no 
partnership  inter  se,  there  can  be  none  as  to  third  persons,  unless  the^  party  sought  to  be  held 
OS  a  partner,  has,  by  his  acts,  put  himself  in  such  a  uosition  that  he  is  estopped  from  denying 
that  he  is  a  partner.  But  the  weight  of  modem  autnority  is,  that  the  mere  sharing  of  profits, 
although  cogent  evidence  of  a  partnership,  is  not  conclusive,  so  as  to  make  him  wno  receives 
such  profits  a  partner  in  the  business  or  enterprise  by  which  they  are  earned. 

Appeal  from  the  second  jndicial  district  conrt  of  Silver  Bow 
couQty.    The  opinion  states  the  facts. 

Knowlea  dt  Forbis,  for  the  appellants. 

jr.  W,  Dixon,  and  F.  T.  McBride,  for  the  respondents. 

Wadb,  G.  J.  This  is  an  action  on  an  account  for  goods,  wares  and 
merchandise  alleged  to  have  been  sold  by  plaintiffs  to  the  defend- 
ants, as  partners,  daring  the  year  1881.  There  was  a  yerdict  and 
juilgment  for  defendant.  Nickel,  and  a  motion  for  new  trial  over- 
ruled, from  the  order  overruling  which,  and  from  the  judgment,  the 
plaintiffs  appeal. 

The  action.is  against  Frederick  G.  Anderson,  Bndolph  Sohonlder 
and  Henry  Nickel,  who  are  charged  as  partners;  and  the  question  to 
be  determined  is,  whether  under  the  facts  and  the  law,  the  defend- 
ant, Nickel,  was  a  partner  with  the  defendants,  Anderson  and 
Schoulder,  and,  as  such,  liable  to  the  plaintiffs  with  them,  for  the 
goods  aforesaid. 

It  appears  that  a  part  of  the  goods  were  charged  to  Anderson  & 
Co  ,  and  a  part  of  them  to  Anderson  and  Schoulder;  that  Anderson 
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ordered  the  goods,  and  that  plaintiffs  did  not  know  who  were  the 
members  of  the  firm.  There  is  no  claim  that  the  defendant,  Nickel, 
held  himself  ont  as  a  partner  in  the  firm  of  Anderson  and  Schoulder, 
or  that  the  plaintiffs'  were  induced  to  give  credit  to  the  firm  by  rea- 
son of  Nickel  being  a  member  of  it,  or  by  reason  of  any  act  or  repre- 
resentation  of  his.  It  further  ap}>ears  that  Anderson  and  Schoul- 
der, were  about  to  commence,  or  were  working  the  Centennial 
qniirtz  mill,  when  on  or  about  the  first  day  of  April,  1881 ,  Ander- 
son went  to  Nickel  and  asked  him  if  he  could  let  Schoulder  have 
fire  hundred  dollars,  to  which  Nickel  replied  that  he  could,  and  that 
ni^ht  Anderson  and  Schoulder  went  to  the  shop  of  Nickel  and  he  let 
Sclioulder  have  five  hundred  dollars  in  consideration  of  the  follow- 
in;;  agreement,  which  was  reduced  to  writing  and  signed  by  Ander- 
son and  Schoulder  at  the  time,  viz:  "In  consideration  of  five  hun- 
dred dollars  we  sell  one-fourth  of  the  net  profits  in  the  Centennial 
mill,  to  Henry  Nickel." 

A  few  days  subsequent  to  the  execution  of  this  agreement,  finding 
that  the  same  had  no  date.  Nickel,  as  he  claims  in  his  testimony, 
went  to  Schoulder  and  had  him  execute  his  note  for  five  hundred 
dollars,  dated  April  Ist,  1881,  to  him.  Nickel,  he  thinking  that  the 
agreement  was  not  good,  because  the  same  had  not  date,  but  he  re- 
tained the  agreement,  and  the  note  was  delivered  to  him. 

Anderson  testified  that  the  note  was  not  given  until  sometime  in 
the  following  August,  after  the  attachment  in  this  case  had  been 
issued;  that  "Nickel  asked  Schoulder  to  give  him  a  note  for  five 
hundred  dollars  so  he  could  show  it  and  prove  he  was  not  a  partner, 
and  so  he  would  not  be  attached  when  the  sheriff  came  down  to 
serve  the  paper,"  all  of  which  Nickel  denied. 

The  rights  of  these  parties  must  be  determined  by  the  effect  to 
be  given  to  this  purchase  of  one-fourth  of  the  net  profits  of  the 
mill.  If,  as  Anderson  claims,  the  note  was  executed  to  conceal  the 
fact  that  Nickel  was  a  partner  with  Anderson  and  Schoulder,  it  was 
an  idle  thing  to  have  done,  unless  he  was  in  fact  a  partner,  and 
whether  he  was  or  not,  must  be  determined  by  the  terms  of  the 
agreement,  and  the  situation  and*  acts  of  the  parties;  and  we  are 
confronted  with  this  proposition:  Did  the  sale  by  Anderson  and 
BcLoolder,  and  the  purchase  thereof  by  Nickel,  of  one-fourth  of  the 
net  profits  in  the  Centennial  mill,  in  and  of  itself,  make  Nickel  a 
partner,  a  principal  with  Anderson  and  Schoulder  in  the  business 
by  which  such  profits  were  to  be  earned?  Nickel  did  not  hold  him- 
self out,  or  suffer  himself  to  be  held  out  as  a  partner  either  to  the 
pal>lie  at  large  or  to  these  plaintiffs.  He  is  not,  therefore,  a  partner 
b?  estoppel.  He  declares  in  his  testimony,  and  there  is  no  circum- 
stance or  act  to  contradict  him,  that  he  did  not  intend  to  become  a 
partner.  He  is  not,  therefore,  a  partner  by  intent;  and  if  a  partner  at 
at  all,  he  becomes  so  by  the  force  and  operation  of  his  purchase  of  the 
one-fourth  of  the  net  profits  of  the  mill ,  and  by  that  alone.  There  is  no 
d«)abt  but  that  the  agreement  is  competent  evidence,  and  strong  evi- 
dence, that  Nickel  became  a  partner  in  the  mill;  but  does  the  bare 
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fact  of  sharing  the  profits  famish  an  arbitrary  test  by  which  a  per« 
son  not  ostensibly  a  partner,  is  by  operation  of  law,  to  be  held  a 
partner  ?  This  question  has  been  mach  considered  by  judges  and 
text  writers,  and  the  authorities  are  not  entirely  harmonious.  Bat 
the  tendencies  of  the  more  modem  authorities,  both  English  and 
American,  is  towards  the  doctrine  that  the  sharing  of  pronts  is  evi- 
dence that  he  who  shares  them  is  a  partner,  but  not  conclusive  evi- 
dence, the  true  test  being,  whether  there  is  such  a  participation  in, 
and  sharing  of  the  profits  as  to,  constitute  the  relation  of  principal 
and  agent  between  the  person  taking  the  profits,  and  those  actually 
carrying  on  the  business. 

In  the  case  of  Eastman  v.  Ohurk,  63  N.  H. ,  276,  decided  in  1873,  the 
court  says :  ''It  has  been  supposed  a  sharing  profit  test,  with  divers 
exceptions  and  qualifications,  was,  at  one  time,  established  by  the 
authorities.  It  has  been  supposed  that  it  was  established  in  the 
latter  part  of  the  last  century;  that  it  was  settled  in  the  class  of 
cases  generally  rHuged  under  the  leading  case  of  Waugh  v.  Oarver, 
2  H.  BL,  235.  That  it  was  upheld  until  1860,  and  that  it  was  then 
overthrown  by  the  decision  of  Oox  v.  Hickman,  99  E.  0.  L.,  47;  8 
House  of  Lords  cases,  268.  Oox  v.  Hickman,  and  the  subsequent 
English  cases,  maintain  that  there  is  no  such  test;  that  the  (question 
of  partnership  liability  is  a  question  of  the  liability  of  a  principal: 
that  so  far  as  it  is  a  question  of  law,  it  is  governed  by  the  general 
doctrines  called  law  of  agency,  or  law  of  principal  and  agent,  when 
applied  in  a  case  of  an  agent  and  one  principal,  and  called  law  of 
partnership,  when  applied  in  a  case  where  the  agent  is  a  joint  prin- 
cipal; and  that,  so  far  as  it  is  a  Question  of  fact,  sharing  profits  is 
evidence  tending  to  show  that  the  sharer  is  a  principal.  From 
1866,  to  the  present  time,  that  has  been  held  to  be  the  common  law 
of  England. 

''But  what  was  the  meaning  and  effect  of  the  English  oases  before 
1860  ?    This  is  .an  important  question,  for  this  reason,  among  oth- 
ers, that  before  1860,  the  American  authorities  were  generally  in- 
tended to  be  a  mere  following  of  the  English;  and  when  we  ascer- 
tain the  meaning  and  effect  of  the  English  cases   before  1860,  we 
shall  learn  what  the  mass  of  American  authorities  were  intended  to 
be."    The  judge  then  goes  into  a  careful  history  and  analysis  of  the 
English  cases  for  nearly  one  hundred  years  prior  to  1860,  commenc- 
ing with  that  of  Bloxham  v.  Pall,  2  Wm.  BL,  998,  in  1776;  Grace  v. 
Smith,  and  Waugh  v.  Oarver,  2  H.  Bl.,  235,  in  1793,  in  which  the 
sharing  profit  test  httd  its  birth;  reviewing  Hoare  v.   Dawes,  1 
Doug.,  371,  1780;  Cooper  v.  Eyre,  1  H.  Bl.,  37,  1778;  Stevillev. 
Robertson,  4  D.  &  E.,  720;  Benjamin  v.  Porteous,  2  H.  Bl.,  690; 
Wilkinson  v.  Frasier,  4  Esp.,  182,  1802;  Hasketh  v.  Blanohard,  4 
East.,  144,  1803;  Dry  v.  Boswell,  1  Oamp.,  329,  1808;  Wish  v. 
Small,  1  Gamp.,  331,  1808;  Ex  parte  Garland,  10  Yes.,  110,  1804; 
Barton  v.  Hanson,  2  Jamet,  49,  1809;  Waland  v.  Elkins,  Hoet'sN. 
P.,  227;  Gonthwaite  v.  Duckworth,  12  East,  421,  1810;  Ex  parte 
Hamper,  17  Yes.,  403, 1811;  Wightman  v.  Toronver,  1  M.  & S.,  412, 
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1813;  Waland  v.  Elkins,  1  Stark,  272,  1816;  Cheap  v.  Cramond,  4 
B.  &  Aid.,  663,  1821;  Fromont  v.  Coupland,  2  Bing.,  170,  1824; 
Smith  V.  Watson,  2  B.  &  0.,  404,  1824;  Dickinson  v.  Vapky,  10  B. 
4  C,  128,  1829;  Fox  v.  Clifton,  6  Bing.,  776,  1830;  Id.,  9  Bing., 
115,  1832;  Ex  parte  Chnch,  8  Bing.,  469,  1832;  Green  v.  Busley,  2 
Bing.,  N.  C,  108,  1836;  Owen  v.  Body,  5  A.  &  E.,  28,  1836;  Bond 
V.  Pittard,  3  M.  &  W.,  357,  1838;  Wilson  v.  Whitehead,  10  M.  & 
W.,  503,  1842;  Pote  v.  Eyton,  3  C.  B.,  32,  1846;  McAlpine  v.  Mang- 
uall,  3C.  B.,  496. 1846;  Barry  v.  N^sham,  3  C.  B..  641,  1846;  Hey-. 
hoey.  Berge,  9  C.  B.,  431,  1850,  and  then  says:  "Such  are  the 
most  important  English  cases,  before  Coxy.  Hickman,  1860,  relat- 
ing to  the  subject  of  a  sharing  profits  test.  Whatever  loose  general 
notions  may  have  been  entertained  as  to  the  effect  of  these  cases, 
they  do  not  establish  such  a  test  in  an  unqualified  form.  They  can 
be  arrayed  as  a  mass  of  authorities  overruled  by  Cox  v.  Hickman 
and  the  subsequent  cases,  which  have  settled  the  law  for  England, 
that  sharing  profits,  in  a  general  unlimited  sense,  is  not  a  test.'* 

"  Neither  is  such  a  test  established  by  a  preponderance  of  the 
weight  of  American  cases  decided  without  reference  to  Cox  vs. 
Hickman.  The  subject  has  been  much  considered  in  Massachusetts 
and  the  result  is  far  from  being  a  simple  absolute  sharing  profits 
test;  Beynolds  v.  Tappan,  15  Mass.,  370;  Kice  v.  Austin,  17  id., 
197;  Baxter  v.  Bodman,  3  Pick.,  435;  Grozier  v.  Atwood,  4  id., 
234;  Cutler  v.  Winsor,  6  id.,  335;  Turner  v.  Bissele,  14  id.,  192; 
Denny  v.  Cabot,  6  Met.,  82;  Bradley  v.  White,  10  id.,  303; 
Holmes  v.  O.  C.  B.  B.,  5  Gray,  58;  Fitch  v.  Harrington,  13  id., 
468;  Julis  v.  Ingalls,  1  Allen,  41;  Gunnison  v.  Langley,  3  id.,  337; 
Pratt  V.  Langdon,  12  id.,  544;  i^.  C.  97,  Mass.,  97.  Sometimes  such 
a  test  seems  to  be  recognized  with  the  qualification  ''as  principal:*' 
Loomis  V.  Marshall,  12  Conn.,  69;  Berthold  v.  Goldsmith,  24  How., 
536-548;  OoUyer  on  Part.,  book  1,  ch.  1,  sec.  25;  Story  on  Part., 
sections  49,  54,  55.  Of  course  if  one  shares  profits  as  a  principal— 
i.e.,  in  the  capacity  as  a  principal — ^he  is  a  principal.  And  so  he 
is  if  he  does  anything  else  in  that  capacity.  When  sharing  profits 
is  accepted  as  a  test,  it  is  almost  universally  with  this  qualification, 
that  if  the  profits  are  received  as  compensation  for  services,  or  pay- 
ment of  any  debt,  sharing  them  is  not  a  test.  The  number  of  cases  that 
favor  an  unqualified  sharing  profits  test,  is  hardly  appreciable  among 
the  vast  number  opposed  to  it.  ^  *  ^  The  sharing  profits  test, 
in  Uiis  modified  form,  enveloped  in  and  consolidated  with  its  mass 
of  qualifications  and  exceptions,  the  only  form  in  which  it  can  be 
claimed  to  be  established  by  the  authorities,  is  nothing  but  the 
elementary  doctrine  of -the  liability  of  a  principal,  disclosed  or  undis- 
closed, on  an  authorized  contract  made  by  his  agent;  which  is  the 
doctrine  of  Cox  v.  Hickman  and  the  subsequent  English  cases:  Cox 
T.  Hickman,  Baven,  164;  25  L.  J.  Ch.,  142;  18 C.  B.  617;  3  C.  B. 
(N.  S.)  523;  8  H.  L.  cases,  268;  9  C.  B.  (N.  8.)  47;  Kilshaw  v.  Jakes, 
3B.&  8.  847 ;Bullenv. Sharp,  18C.B.  (N.  8.)  614;Bedpathv.  Wigg, 
L  B.  1  Ex.,  335;  Easterbrook  v.  Barker,  L.  B.,  6,  C.  P.,  1;  Holme 

Ho.  60.-5. 
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Y.  Hammond,  L.  B.,  Ex.  218;  Shaw  v.  Gait,  16  Ir.  Com.  Law,  357; 
Be.  E.  &  I.  0.  &  U.  8.  A.,  1;  Humming  v.  Miller,  85;  Mallow  v. 
Court  of  Wards,  L.  B.  4  P.  C,  419;  Noakes  v.  Barlow,  20  W.  K., 
388;  26  L.  I.,  (N.  8.)  136;  Ex  parte  Macmillan,  re  Whittaker,  24  L. 
T.  (N.  8.)  143." 

In  the  case  of  Cox  ▼.  Hickman,  supra.  Lord  Carnworth  said: 
''A  right  to  participate  in  the  profits  is  in  general  a  sufficiently  ac- 
curate test;  for  a  right  to  participate  in  profits  affords  cogent, 
often  conclusive,  evidence  that  the  trade  in  which  the  profits  have 
been  made,  was  carried  on  in  part,  for,  and  on  behalf  of  the  person 
setting  up  such  a  claim.  But  the  real  ground  of  the  liability  is,  that 
the  trade  has  been  carried  on  by  persons  acting  on  his  behalf. 
When  that  is  the  case,  he  is  liable  to  the  trade  obligations,  and 
entitled  to  its  profits,  or  to  a  share  of  them.  It  is  not  strictly  correct 
to  say  that  his  right  to  share  the  profits  makes  him  liable  to  the 
debts  of  the  trade.  The  correct  mode  of  stating  the  proposition,  is 
to  say  that  the  same  thing  that  entitles  him  to  the  one,  makes  him 
liable  to  the  other;  namely  the  fact  that  the  trade  has  been  carried 
on  in  his  behalf,  L  e.,  that  is,  that  he  stood  in  the  relation  of  prin- 
cipal towards  the  persons  acting  ostensibly  as  the  traders,  by  whom 
the  liability  has  been  incurred,  and  under  whose  management  the 
profits  have  been  made.  I  can  find  no  case  in  which  a  person  has 
been  made  liable  as  a  dormant  or  sleeping  partner,  in  which  the 
trade  mi^ht  not  fairly  be  said  to  have  been  carried  on  for  him,  to- 
gether with  those  ostensibly  conducting  it,  and  when,  therefore,  he 
would  stand  in  the  positio/i  of  principal  towards  the  ostensible 
members  of  the  firm  as  his  agents.*' 

Commenting  on  this  statement  of  Lord  Carnworth,  the  court  in 
Eastman  v.  Clark,  dupra,  says:  ''By 'a  sufficiently  accurate  test,' 
he  meant  satisfactory  evidence.  His  remark  suggests  how  easily  a 
piece  of  evidence  could  be  transformed  into  a  legal  test  sub  modo,  by 
tribunals  accustomed,  as  English  courts  are,  to  deliver  their  judg- 
ment on  questions  of  fact.  When  Lprd  Carnworth  said  sharing 
profits  affords  cogent  evidence  of  a  partnership,  he  expressed  his 
opinion  on  a  question  of  fact;  and  the  evident  soundness  of  such  an 
opinion  tends  to  obliterate  the  distinction  between  the  law  and  the 
fact  of  the  subject.  Sharing  profits,  in  the  absence  of  all  other  evi- 
dence, would,  as  a  matter  of  fact,  be  cogent  evidence  of  a  partner- 
ship; but  every  item  of  cogent  evidence  is  not  a  le^  test;  it  more- 
over is  generally  not  impossible  to  have  other  evidence  in  a  case 
besides  sharing  profits;  whether  it  is  cogent  or  weak  depends  upon 
its  character  explained  bv  other  circumstances." 

Mr.  Lindley,  in  his  valuable  work  on  partnership,  1  Lind.  Part. , 
42,  commenting  on  the  cases  subsequent  to  that  of  Cox  v.  Hickman, 
says:  "There  can  be  no  doubt  that  in  all  these  cases  the  decisions 
would  have  been  the  other  way  had  they  occurred  before  Cox  v. 
Hickman;  and  they  are  particularly  valuable  as  showing  that  the 
principles  on  which  that  case  was  decided  by  the  House  of  Lords, 
may  now  be  safely  relied- upon  in  opposition  to  the  old  rule  which 
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bdfore  that  important  decision  was  considered  too  firmly  settled  to 
be  qaestioned:  In  fact;,  the  strong  tendency  of  the  above  decisions 
is  to  establish  the  doctrine  that  no  person  who  does  not  hold  him- 
self oat  as  a  partner  is  liable  to  third  persons  for  the  acts  of  per- 
sons whose  profits  he  shares,  unless  he  and  they  are  really  part- 
ners inter  se;  and  it  is  perhaps  not  going  too  far  to  say,  that  this  is 
DOW  the  law.  For  the  guidance,  however,  of  those  who  may  think 
the  writer  has  gone  too  far  in  representing  the  old  law  as  completely 
suspended,  the  following  more  limited  propositions  are  submitted, 
as  at  least  conclusively  established,  and  as  applicable  even  in  cases 
not  within  28  &  29  Vic.  C,  86. 

"1.  That  persons  who  share  the  profits  of  a  business  are,  like 
otbt^r  persons,  only  liable  for  the  acts  of  themselves,  and  by  their 
real  or  ostensible  agents. 

''  2.  That  whether,  in  any  particular  case,  the  relation  of  principal 
and  agent  does,  or  does  not,  exist  between  one  person  who  carries 
on  a  business,  and  another  person  who  shares  its  profits,  depends, 
not  upon  the  mere  fact  that  the  business  is  carried  on,  more  or  less, 
for  the  benefit  of  the  latter,  but  upon  all  the  circumstances  of  the 
case. 

''  3.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  an  agreement  which  entitles  one  person  to  share  the 
gross  returns  of  a  business  or  adventure  conducted  by  another. 

''4.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  an  agreement  which  entitles  one  person  to  be  paid  defin- 
ite sums  out  of  the  profits  made  by  another. 

'*  5.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  an  agreement  which  entitles  one  person  to  be  paid  sums 
Tarjing  with  the  profits  made  hj  another. 

*'  6.  That  the  relation  of  principal  and  agent  is  not  constituted 
merely  by  the  existence  of  a  trust  entitling  one  person  to  share  the 
profits  made  by  another. 

''  7.  That  prima  facie  the  relation  of  principal  and  agent  is  con- 
stituted by  an  agreement  entitling  one  person  to  share  the  profits 
m4  le  by  another  to  an  indefinite  extent;  but  that  this  inference  is 
displaced,  if  it  follows  from  the  whole  agreement  that  no  partner- 
ship agency  was  reaUy  intended. 

''  8.  That  the  courts,  in  all  these,  as  in  other  oases,  will  be  astute 
to  defeat  fraud  and  to  hold  partnerships  to  be  created  if  they  are  in- 
tended, although  the  intention  may  be  carefully  concealed." 

The  intention  of  the  parties  must  control.  The  relation  of  part- 
ners is  formed  by  contract,  or  by  the  acts  of  the  parties,  which 
amount  to  a  contract.  Says  Mr.  CoUyer,  in  his  able  work,  1  Oollyer 
on  Part.,  7,  note  9.  **A  partnership  inter  se  results  from  the  inten- 
tion of  the  parties,  to  be  gathered  from  the  contract,  if  there  be 
one,  or,  if  not,  from  their  relation  to,  and  dealings  with,  the  prop- 
erty and  each  other.  A  mere  community  of  interest  in  property 
does  not  create  the  relation,  but  it  must  be  evident  that  tho 
parties  intended  to  create  it,  and  must  be  voluntary.     The  intent  of 
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the  parties,  as  expressed  in  the  contract,  if  there  be  one,  or,  if  there 
is  no  contract,  as  gathered  from  the  transaction  itself,  and  their 
manner  of  dealing  with  the  common  property,  will  control,  so  far  as 
the  rights  of  the  parties  themselves  are  concerned,  for,  being  the 
creation  of  a  contract  express  or  implied,  the  parties,  as  between 
themselves,  cannot  be  made  to  assume  a  relation  towards  each  other 
which  they  have  expressly  contracted  not  to  assume,  or  which  was 
their  evident  intent  not  to  assume. 

''In  the  absence  of  a  contract,  this  intent  is  to  be  gathered  from 
the  acts  of  the  parties  and  the  character  of  the  transaction.  If  the 
parties  deal  with  the  property  in  which  they  have  a  joint  interest,  as 
partners,  each  sharing  the  profits  arising  from  it,  and  paying  his 
own  proportion  of  the  expenses  for  its  maintenance,  although  no 
agreement,  in  fact,  exists  between  them,  they  are  partners  inter  se, 
their  intent  being  gathered  from  their  acts. 

"  But,  if  an  agreement  exists,  this  is  the  only  evidence  of  the  real 
status  of  the  parties  to  each  other:"  Coulter  v.  Thomas,  25  Vt.,  73; 
Robins  v.  Laswell,  27  111.,  365;  Stevens  v.  Fawcett,  24  id.,  483; 
Phillips  V.  Phillips,  49  id.,  437;  Neihoflf  v.  Dudley,  40  id.,  406; 
Lintner  v.  Milliken,  47  id.,  178;  Clark  v.  Reed,  11  Pick.,  446; 
Hazzard  v.  Hazzard,  1  Story,  U.  S.,  371;  Salter  v.  Ham.,  31  N.  T., 
321. 

If  there  is  no  partnership  inter  se,  there  can  be  none  as  to  third 
persons,  unless  a  party,  by  nis  acts,  has  put  himself  in  such  a  posi- 
tion that  he  is  estopped  from  denying  that  he  is  a  partner.  And  as 
we  have  seen  that  the  mere  sharing  of  profits,  since  the  case  of  Cox 
V.  Hickman,  does  not,  in  England,  make  him  who  receives  such 
profits  a  partner  in  the  business  or  enterprise  by  which  they  are 
earned,  it  only  remains  for  us  to  ascertain  from  the  modern  authori- 
ties if  the  same  doctrine  prevails  in  the  United  States. 

In  1873,  the  supreme  court  of  Missouri  said:  **It  is  true  that  in 
the  case  of  Waugh  v.  Carver,  2  H.  Bl..  247;  vol.  2,  part  II,  Smith's 
Leading  Cases,  674;  and  in  other  cases  referred  to,  it  has  been  held, 
that  one  who  receives  a  share  in  the  general  profits,  is  liable  to  third 
persons  for  the  losses  and  debts  contracted  in  the  prosecution  of  the 
business,  and  it  is  upon  this  principle,  as  stated  in  that  case,  that  the 

Slain  tiffs  seem  to  rely  for  a  recover  v  in  this  case.  The  rule,  as  laid 
own  in  Waugh  v.  Carver,  has  not  been  adhered  to  in  England  or  in 
this  country,  but  a  rule  more  in  harmony  with  reason  and  justice  has 
been  generally  adopted. 

Judge  Story,  in  his  work  on  Partnership,  in  treating  of  this  sub- 
ject, states:  ''In  short,  the  true  rule,  ex  aeqivo  et  bono,  would  seem 
to  be,  that  the  agreement  and  intention  of  the  parties  themselves 
should  govern  all  cases.  If  they  intend  a  partnership  in  the  capital 
stock,  or  in  the  profits,  or  in  both,  then  that  the  same  rule  should 
apply  in  favor  of  third  persons,  even  if  the  agreement  were  unknown 
to  them.  And,  on  the  other  hand,  if  no  such  partnership  were  in- 
tended between  the  parties,  then  that  there  should  be  none  as  to 
third  persons,  unless  where  the  parties  had  held  themselves  out  as 
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partners  to  the  pablic,  or  their  oouduct  operated  as  a  fraud  or  deceit 
upon  third  persons:  Story  Part.,  6  ed.,  sec.  49,  and  note  where  the 
authorities  are  discussed.    In  order  to  constitute  a  communion  of 
profits  between  the  parties,  which  shall  make  them  partners,  the  in- 
terest in  the  profits  must  be  mutual.     Each  person  must  have  an 
interest  in  the  profits  as  a  principal  trader.    *    ^    *    The  single 
circamstance  that  he  is  to  have  a  share  of  the  profits  does  not  neces- 
sarily make  one  a  partner  so  as  to  bind  him  by  the  acts  or  admis- 
sions of  one  who  carries  on  the  business:  Buckle  v.  Ekart,  1  Denio, 
337;  Denny  v.  Cabott,  6  Met.,  82;  Turner  v.  Bissell,  14  Pick.,  192; 
Devinel  v.  Stone,  30  Me.,  384;  Wiggins  v.  Graham,  51  Mo.,  17. 
From  these  authorities,  it  will  be  seen  that  one,  who  receives  a 
part  of  the  profits,  is  not  necessarily  a  partner,   even  as  to  third 
persons,  and  in  the  present  case,  the  statement  of  the   defendant 
given  in  evidence  must  all  be  taken  together;  he  denied  that  he  was 
a  partner,  but  admitted  that  he  had  an  interest  in  the  profits;  this 
he  might  have,  and  still  not  be  a  partner  :'*    Campbell  v.  Dent,  54 
Mo.,  332.     In  1876,  the  supreme^court  of  Ohio:  28  Ohio  St.,  321, 
Harvey  V.  Childs.&  Potter;  said:  ''Although  a  partnership  may  be 
said  to  rest  upon  a  communion  of  profits,  nevertheless,  the  founda- 
tion of  the  liability  of  one  partner  for  the  acts  of  another,  is  the 
relation  they  sustain  to  each  other,  as  being  each  principal  and 
agent.     That  relation  it  would  seem,  then,  constitutes  the  true  test 
of  a  partnership  liability,  and  rests  upon  the  just  foundation,  that 
the  joint  liability  was  incurred  on  the  express  or  implied  authority  of 
the  party  sought  to  be  charged.   But,  if  the  relation  of  principal  and 
f^ent  be  regarded  as  the  test  of  a  partnership  and  consequent  joint 
liability,  the  question  still  remains,  what  shall  be  deemed  sufficient 
evidence  of  that  relation,  or  to  raise  the  implication  of  authority  to 
incur  the  liability  in  question?    To  this  end  numerous  tests  have 
been  supposed  to  exist;  but  the  best  consideredand  the  least  object- 
ionable,  is  that  of  a  community  of  interest  in  the  profits  of  a  busi- 
ness or  transaction  as  a  principal  or  proprietor:  Par.  on  Part.,  .71; 
CoUyer  on  Part.,  sees.  25,  44.     See  also,  Story  on  Part.,   sees.  36, 
38,  60;  Berthold  v.  Goldsmith,  24  How.,  536.    But  this  test  is  valu- 
able as  a  rule,  chiefly  because  it  evinces  a  relation  between  the  par- 
ties, where  each  may  reasonably  be  presumed  to  act  for  himself  and 
as  agent  for  the  others,  and  to  that  extent  establishes  the  fact  that 
the  liability  was  incurred  on  the  authority  of  all  so  participating  in 
the  profits.     Participation  in  the  profits  of  a  business,   however, 
can  never  be  regarded    as  a  rnle  so  universal   and   unrelenting 
as  to  be  unjustly  applied    to  a  case   where  a  debt    is  incurred 
by  one  who  cannot  be  said  to  be  acting  in  the  particular,  as  the 
agent,  or  on  behalf  of  the  party  sought  to  be  charged.     There- 
fore, on  principle,  the  true  test  of  a  partnership  at  last  is  left  to 
be  that  of  the  relation  of  the  parties  as  principal  and  Hgent,  to 
be  proved    by  anjr    competent    evidence,   for  when  they  sustain 
that  relation,  a  joint  liability  may  be  said  to  have   been  incurred 
bj  the  authority  or  on  behalf  of  each  of  the  parties  so  related. 
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The  tendehcy  of  the  more  modern  authorities,  both  English  and 
American,  is  to  this  conclusion. 

The  case  of  Oox  v.  Hickman,  decided  by  the  House  of  Lords  in 
1860,  has  become  a  leading  case  on  this  subject.  It  is  summarized 
in  the  subsequent  case  of  Sullen  v.  Sharp,  1  Law  Reporter,  112,  by 
Blackburn,  J. ,  as  follows:  ''  I  think  that  the  ratio  decidendi  is,  that 
the  proposition  laid  down  in  Waugh  v.  Carver,  viz:  That  a  partici- 

{)ation  in  the  profits  of  a  business,  does,  of  itself,  by  operation  of 
aw,  constitute  a  partnership,  is  not  a  correct  statement  of  the  En- 
glish law,  but  that  the  true  question  is,  as  stated  by  Lord  Carn- 
worth,  whether  the  trade  is  carried  on,  on  behalf  of  the  person 
sought,  to  be  charged  as  a  partner,  the  participation  in  the  profits 
being  a  most  important  element  in  determining  the  question,  but 
not  being  of  itself,  decisive;  the  test  being,  in  the  language  of  Lord 
Wensleydale,  whether  it  is  such  a  participation  in  the  profits  as  to 
constitute  the  relation  of  principal  and  agent  between  the  person 
taking  the  profits  and  those  actually  carrying  on  the  business:  Add. 
on  Cont.,  163.  These  cases  were  decided  before  the  passage  of 
the  act  of  parliament  in  relation  to  partnerships.  But,  so  far 
as  relates  to  this  question,  in  a  subsequent  case,  Barmwell,  J., 
declared  in  effect,  that  the  act,  was  only  declaratory  of  the  com- 
mon law,  as  held  in  the  case  of  Cox  v.  Hickman:  Holme  y. 
Hammond,  7  Law,  218,  236.  The  question  was  much  considered  in 
Eastman  v.  Clark,  53  N.  H.,  276,  where  the  authorities  are  fully 
collated  and  ably  reviewed.  The  case  was  decided  in  1872.  The 
conclusion  arrived  at  is  stated  by  Smith,  J.,  as  follows:  ''The  real 
ultimate  question  in  all  cases  like  the  present  is  one  of  agency. 
Did  the  person  sought  to  be  charged,  stand  in  the  relation  of 
principal  to  the  person  contracting  the  debt?  Participation  in 
the  profits  is  not  decisive  of  the  question,  except  so  far  as  it  is 
evidence  of  the  relation  of  principal  and  agent  between  the  per- 
sons taking  the  profits  and  those  actually  carrying  on  the  busi- 
ness. Whether  such  relation  existed  is  a  question  of  fact.  Upon 
the  trial  of  that  question,  proof  of  a  ri^ht  to  participate  in  the 
profits  would  be  a  cogent  and  often  practically  conclusive  piece  of 
evidence  to  establish  the  existence  of  that  relation;  but  there  is  no 
sound  foundation  for  an  arbitrary  rule  of  law  req^uiring  courts  or 
jurors  to  regard  participation  in  the  profits  as  a  decisive  test,  which, 
in  all  instances  necessitate  the  conclusion  that  the  participator  is 
liable  for  the  debts.*'  In  the  absence  of  any  known  stipulation  to 
the  contrary,  every  party  to  a  trading  firm,  within  the  scope  of  the 
joint  business,  in  contemplation,  is  clothed  with  implied  authority 
to  enter  into  simple  contracts  on  behalf  of  the  firm  in  furtherance 
of  the  business  of  the  partnership,  and  thereby  bind  each  member 
of  the  firm.  Where,  therefore,  as  in  the  case  of  Wood  v.  Vallette, 
7  Ohio  St.,  172,  and  the  later  case  of  Leggett  v.  Hyde,  58  N.  Y., 
272,  money  is  advanced ,  to  be  used  in  a  trading  business,  and  re- 
turned in  a  vear  with  a  share  of  the  profits  made  during  that  time, 
it  may  well  be  implied  that  the  business  was  conducted  on  behalf 
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and  by  the  authority  of  the  person  advancing  the  money  and  sharing 
the  profits,  for  it  is  to  the  continuing  trade,  in  the  ordinary  way, 
that  he  looks  for  his  profits. 

Bot  sach  cases  are  plainly  distinguishable  from-  one  where  money 
is  advanced  to  be  embarked  in  a  single  transaction  where  no  credit 
is  contemplated.  In  such  a  case  there  is  no  ground  for  the  implied 
anthority  to  incur  debts,  such  as  exists  in  regard  to  a  general  trad- 
iog  business : "    Add.  on  Contracts,  161. 

In  1881,  Judge  Gooley,  in  Beecher  v.  Bush,  45  Mich.,  193,  speak- 
ing for  the  supreme  court  of  Michigan,  said:  ''It  is  nevertheless 
possible  for  parties  to  intend  no  partnership  and  yet  to  form  one. 
if  they  agree  upon  an  arrangement  which  is  a  partnership  in  f^ict,  it 
is  of  no  importance  that  they  call  it  something  else,  or  that  tliey 
even  expressly  declare  that  they  are  not  to  be  partners.  The  law 
must  declare  what  is  the  legal  import  of  their  agreements,  and  names 
go  for  nothing  when  the  substance  of  the  arrangement  shows  them 
to  be  inapplicable.  But  every  doubtful  case  must  be  solved  in  favor 
of  their  intent;  otherwise  we  should  'carry  the  doctrine  of  con- 
structive partnership  so  far  as  to  render  it  a  trap  to  the  unwary.^ 
Kent,  C.  J.,  in  Post  v.  Kimberly,  9  Johns,  470.  We  have  then  a 
case  in  which  the  party  sought  to  be  charged  has  not  held  himself 
oat,  or  suffered  himself  to  be  held  out,  as  a  partner,  either  to  the 
public  at  large,  or  to  the  plaintiff,  and  has  not  intended  to  form  that 
relation.  He  is  not,  therefore,  a  partner  by  estoppel  nor  by  intent; 
and  if  he  is  one  at  all,  it  must  be  by  construction  of  law.  What, 
then,  are  the  indicia  of  partnership  in  this  case;  the  tnarks  which 
force  that  construction  upon  the  court,  irrespective  of  the  intent 
of  the  parties;  that,  in  fact,  control  their  intent  and  give  to 
the  parties  bringing  suit  rights,  which  they  were  not  aware 
of  when  they  sold  the  supplies  ?  In  the  elaborate  and  able  brief, 
which  has  been  presented  in  behalf  of  the  defendants  in  error, 
it  is  conceded  that  the  fact  that  Beecher  was  to  receive  each 
day  a  sum  'equal  to  one-third  the  ^oss  receipts  and  gross  earn- 
ings' for  the  day  would  not  necessarily  make  him  a  partner;  what 
is  claimed  is  that  the  fact  is  '  cogent  evidence  *  that  Beecher  was  to 
participate  in  the  results  of  the  business  in  a  manner  that  indicated 
he  was  a  principal  in  it,  and  was  not  receiving  compensation  for  the 
use  of  the  property  merely. 

"The  view.of  the  law  here  suggested  is  undoubtedly  correct.  There 
may  be  a  participation  in  the  gross  returns  that  would  make  the 
receiver  a  partner,  and  there  may  be  one  that  would  not.  The 
question  is,  in  what  capacity  is  participation  had.  Gross  returns 
are  not  profits,  and  may  be  large  when  tnere  are  no  profits;  but  it 
cannot  be  predicated  either  of  gross  returns  or  profits  that  the  right 
to  participate  is  conclusive  evidence  of  partnership.  This  is  set- 
tled law,  both  in  England  and  in  this  country  at  this  time,  as  is 
folly  shown  by  the  authorities  cited  for  the  defendants  in  error.  It 
▼as  recognized  in  Hiunman  v.  Littell,  23  Mich.,  484;  and  in  New 
York,  where  the  doctrine  that  participation  in  profits  proves  part« 
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nership  has  been  adhered  to  most  olosehr,  it  is  admitted  there  are 
exceptions:  Edgers  v.  Crawford,  76  N.  x.,  97." 

Judge  Cooley  then  quotes  from  Cox  v.  Hickman,  supra,  the 
language  heretofore  quoted  in  thiu  opinion,  and  says:  ''There  ia 
something  understandable  by  the  common  mind  in  this  test;  there 
is  nothing  artificial  or  arbitrary  about  it;  it  falls  in  with  reason  and 
enables  every  man  to  know,  when  he  makes  his  business  arrange- 
ments, whether  he  runs  the  risk  of  extraordinary  liabilities  con- 
tracted without  his  consent  or  approval.  It  is  said,  and  we  believe 
justly,  in  Bullen  v.  Sharp,  L.  B.  &  C.  B.,  86,  that  the  decision  in 
Cox  V.  Hickman  brought  back  the  law  of  England  to  what  it  should 
be,  and  Mr.  Baron  Bramwell,  referring  to  what  wai^  declared  to  be 
law  in  Waugh  v.  Carver,  expressed  the  hope  '  that  this  notion  is 
overruled,*  and  adding  that  it  is  '  one  which  I  believe  has  caused  more 
injustice  and  mischief  than  any  bad  law  in  our  books.'  It  is  cer- 
tainly overruled  very  conclusively  in  Great  Britain :  Ealshaw  v.  Jakes, 
3  B.  &  8.,  847;  Shaw  v.  Ganet,  16  Irish  C.  &  R.,  357;  Hohne  v. 
Hammond.  L.  H.  7  Exchr.,  218;  Ex parteDelheiBse,  7  Ch.  Div  ,  511. 
And  though  in  New  York  the  courts,  hampered  somewhat  by  early 
cases,  have  not  felt  themselves  at  liberty  to  adopt  and  follow  the  de- 
cision in  Cox  V.  Hickman  to  the  full  extent,  it  would  be  easy  to 
show  that  the  American  authorities  in  the  main  are  in  harmony 
with  it." 

The  judge  then  cites  and  comments  upon  the  following  cases: 
Champion  v.  Bostwick,  18  Wend.,  175;  Eastman  v.  Clark,  5o  N.  H., 
276  ;  Farmers'  Ins.  Co.  v.  Ross,  29  Ohio  St. .  429;  Mussier  v.  Trump- 
bour,  5  Wend.,  274;  Everitt  v.  Chapman,  6  Conn.,  347;  Loomis  v. 
Marshall,  12  Conn.,  69;  Moore  v.  Smith,  19  Ala.,  774;  Bowman  v. 
Bailey,  10  Vt.,  170;  Price  v.  Alexander,  2  Green,  la.,  427;  Dunham 
V.  Rogers,  1  Pa.  St.,  255;  Denny  v.  Cabot,  6  Met.,  82;  Perrinev. 
Hankinson,  11  A.  J.,  181;  Holmes  v.  Old  Colony  R.  R.  Co.,  5  Gray, 
68;  Bradley  v.  White,  10  Met.,  303;  Harvey  v.  Childs,  28  Ohio  St., 
319;  and  says:  ''It  is  needless  to  cite  other  cases.  They  cannot  all 
be  reconciled,  but  enough  are  cited  to  show  that,  in  so  far  as  the* 
notion  ever  took  hold  of  the  judicial  mind  that  the  question  of  part- 
nership or  no  partnership  was  to  be  settled  by  arbitrary  tests,  it  was 
erroneous  and  mischievous,  and  the  proper  corrective  has  been  ap- 

Elied.  Except  when  one  allows  the  public  or  individual  dealers  to 
e  deceived  by  the  appearances  of  partnership,  when  none  exists, 
be  is  never  to  be  charged  as  a  partner,  unless,  by  contract  and  with 
intent,  he  has  formed  a  relation  in  which  the  elements  of  partner- 
ship are  to  be  found.  An^  what  are  these  ?  At  the  very  least,  the 
following:  Community  of  interest  in  some  lawful  commerce  or  busi- 
ness, for  the  conduct  of  which  the  parties  are  mutually  principals 
of,  and  agents  for  each  other,  with  general  powers  within  the  scope 
of  the  business,  which  powers,  however,  by  agreement  between 
the  parties  themselves,  may  be  restricted  at  option  to  the  extent 
of  even  making  one  the  sole  agent  of  the  others,  and  of  the 
business.    *    *    *    We  think  there  can  be  no  such  thing  as  a  part- 
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nership  as  to  third  persons,  when  as  between  the  parties  themselves 
there  is  no  partnership,  and  the  third  persons  have  not  been  misled 
by  concealment  of  facts,  or  by  deceptive  applhrances.*' 

Id  1883,  the  supreme  court  of  the  United  States,  in  Thompson  v. 
First  Nat.  Bk.  of  Toledo,  111  U.  8.,  540,  by  Mr.  Justice  Gray,  said: 
"Mr.  Justice  Lindley,  in  his  treatise  on  the  law  of  partnership, 
STuns  up  the  law  on  this  point  as  follows : 

*'  The  doctrine  that  a  person  holding  himself  out  as  a  partner,  and 
thereby  inducing  others  to  act  on  the  faith  of  his  representations, 
is  liable  to  them  as  if  he  were,  in  fact,  a  partner,  is  nothing  more 
than  illustration  of  the  general  principle  of  estoppel  by  conduct. 
"  The  expression  in  Waugh  v.  Carver,  '  if  he  will  lend  his  name  as 
s  partner,  he  becomes,  as  against  all  the  rest  of  the  world,  a  partner,' 
requires  qualification,  for  the  real  ground  on  which  liability  is  in- 
curred by  holding  oneself  out  as  a  partner  is,  that  credit  has  been 
thereby  obtained.  This  is  put  with  great  clearness  bv  Mr.  Justice 
Parke,  in  Dickinson  v.  Yapley:  *'No  person  can  be  nxed  with  lia- 
bility on  the  ground  that  he  has  been  held  out  as  a  partner,  unless 
two  things  concur,  viz. :  first,  the  alleged  act  of  holding  out  must  have 
been  done  either  by  him  or  by  his  consent;  and,  secondly,  it  must 
have  been  known  to  the  person  seeking  to  avail  himself  of  it.  In 
the  absence  of  the  first  of  these  requisites,  whatever  may  have  been 
done,  cannot  be  imputed  to  the  person  sought  to  be  made  liable,  and 
in  the  absence  of  the  second,  the  person  seeking  to  make  him  liable 
has  not  in  any  way  been  misled:  Lindley  on  Part.,  Ist  ed.,  45-47;  4 
ed.,  48-60. 

*'  The  current  of  authority  in  this  country  is  in  the  same  direction: 
Benedict  V.  Davis,  2  McLean,  347;  Hicks  v.  Cram,  17  Vt.,  449;  Fitch 
T.  Harrington,  13  Gray,  469;  Wood  v.  Plunell.  51  Me.,  52;  Sherrad 
T.  Langdon,  21  la.,  518;  Kirk  v.  Hartman,  63  Penn.  8t.,  97;  Hefner 
V.  Palmer,  67  111.,  161;  Cook  v.  Penrhyn  Slate  Co.,  36  Ohio  St.,  136: 
Utel  V.  Harvey,  78  Ind.,  26.  The  only  case  cited  at  the  bar,  which 
tends  to  support  the  ruling  below,  is  the  decision  in  the  commission 
of  appeals,  in  Poillon  v.  Secor,  61  N.  Y.,  456.  And  the  judgment 
of  the  court  of  appeals  in  the  later  case  of  Central  Savings  Bank  v. 
Walker,  66  N.  T.,  424,  clearly  implies  that,  in  the  opinion  of  the 
court,  a  person  not,  in  fact,  a  partner,  cannot  be  made  liable  to  third 
persons  on  the  ^ound  of  having  been  held  out  as  a  partner,  except 
tipon  the  principle  of  equitable  estoppel,  that  he  authorized  him-* 
self  to  be  so  held  out,  and  that  the  plaintiff  gave  credit  to  him." 
SavsMr.  Justice  Clifford,  in  Berthold  v.  Goldsmith,  24  How.,  542: 
"  rarticipation  in  the  profits,  however,  will  not  alone  create  a  part- 
nership between  the  parties  themselves  as  to  the  property,  contrary 
to  their  intention.  *  *  *  Actual  participation  of  the  profits,  as 
a  principal,  we  thitik  creates  a  partnership,  as  between  the  parties 
and  third  persons,  whatever  maybe  the  intention  in  that  behalf ,  and 
notwithstanding  the  dormant  partner  was  not  expected  to  participate 
in  the  loss  beyond  the  amount  of  the  profits." 
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Says  Mr.  Parsons,  Pars,  on  Part.,  2nd  ed.,  73:  ''And  the  same 
principle  holds  as  to  this  other  conclasioD,  that  a  mere  payment,  or 
promise  to  pay,  oat  c4  the  profits,  a  sam  of  money,  as  a  specific  por- 
tion of  the  profits,  does  not  necessarily  constitute  the  payee  a  partner, 
and  gives  him  no  interest  in  the  profits,  and  no  right  to  the  profits, 
but  only  a  personal  claim  against  the  promisor  for  such  money,  or 
for  such  a  share  of  the  profits  after  they  are  ascertained  and  may  be 
divided.  If  two  men  were  bargaining  for  a  house  and  the  seller 
says :  '  Your  business  is  so  prosperous,  you  can  afford  to  pay  me  all 
I  ask;*  and  the  buyer  replies,  '  You  mistake,  the  profits  of  my  business 
are  not  so  large  as  you  think;*  and  the  seller  rejoins,  *  Well,  I  will, 
at  all  events,  take  one-fourth  part  of  your  next  year's  profits  for  the 
house,'  and  a  written  contract  is  executed  on  these  terms,  it  would 
be  simply  absurd  to  contend  that  this  sale  of  a  house  made  the 
seller  liable  for  all  the  business  debts  of  the  buyer." 

Absurd  as  this  may  have  been,  it  is  no  more  so  for  baying  one- 
fourth  of  the  profits  by  the'  sale  of  a  house,  than  purchasing  the 
same  for  money.  In  neither  case  would  the  purchaser  become  a 
partner:  first,  for  the  reason  that  the  parties  did  not  so  intend,  and 
second,  the  transaction  did  not  establish  the  relation  of  principals  and 
agents  for  each  other  in  the  purchaser's  business.  The  real  ques- 
tion is  one  of  agency.  Nickel,  by  the  purchase  of  one-fourth  of  the 
net  profits  of  the  Centennial  mill,  did  not  thereby  establish  the  rela- 
tion of  principal  to  the  persons  contracting  the  debt.  Whether  this 
relation  exists  or  not  is  a  question  of  fact,  and  while  participation 
in  the  profits  is  competent  evidence,  it  is  not  conclusive  of  the 
question.  Such  participation  does  not  necessarily  create  a  commu- 
nity of  interest  in  the  business  in  which  the  profits  are  to  be  earned; 
it  does  not  necessarily  and  by  operation  of  law  establish  the  relation 
of  principals  and  agents  for  each  other  as  between  the  seller  and  the 
purchaser  of  such  profits;  and  it  did  not  necessarily  make  Ander- 
son and  Schoulder  the  agents  of  Nickel  in  conducting  and  carrying 
on  the  business  of  the  Centennial  mill.  If  Nickel  was  not  a  partner 
with  these  parties  inter  se,  he  cannot  be  as  to  third  persons,  unless 
by  some  act  of  his,  he  is  estopped  from  denying  that  the  relation 
exists.  As  to  these  plaintiffs.  Nickel  was  not  a  partner  by  estoppel. 
They  trusted  their  goods  to  Anderson  and  Schoulder.  They  did  not 
know  and  had  no  reason  to  believe  that  Nickel  was  a  member  of  the 
firm.  There  are  no  equities  in  their  favor  as  against  Nickel,  and  there 
is  no  justice  in  their  claim  as  against  him  unless  he  was  in  fact  a  mem- 
ber of  this  partnership.  Net  profits  are  the  results  of  business  that 
has  already  been  transacted  and  concluded.  There  would  be  no 
claim  for  a  fourth  of  said  profits  until  they  had  been  earned  and 
ready  for  division.  A  person  might  purchase  an  interest  in  the  net 
profits  of  a  business  and  have  no  intention  of  becoming  a  partner 
therein,  and  if  there  was  no  contract  expressing  such  intention,  and 
no  connection  with  or  control  over  the  common  property  by  which 
such  intention  could  be  inferred,  then  there  would  be  no  partner- 
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ff 
ship  irder  se,  and  if  not,  there  could  be  none  as  to  third  persons,  ex- 
cept by  estoppel. 

rartnership  as  between  the  parties  themselves  is  a  yoluntary  con- 
tract between  two  or  more  persons,  for  joining  together  their  money, 
goods,  labor  and  skill,  or  any  or  all  of  them,  under  an  understand- 
ing that  there  shall  be  a  communion  of  the  profits  between  them, 
aud  for  the  purpose  of  carrying  on  a  legal  trade,  business  or 
adventure:  1  Coliyer  on  Part.,  6  ed.,  7.  Partners  are  joint  tenants 
in  the  stock  and  effects  of  the  partnership:  Id.,  179.  Whatever  at 
the  commencement  of  a  partnership  is  thrown  into  the  common 
stock,  and  whatever  has,  from  time  to  time  during  the  continuance 
of  the  partnership,  been  added  thereto,  and  obtained  by  means 
thereof,  whether  directly  by  purchase,  or  circuitously  by  employ- 
ment in  trade,  belongs  to  the  firm  unless  the  contrary  can  be  shown : 
lindley  on  Part.,  547-8. 

It  is  a  general  principle  that  governs  all  partnerships  in  trade, 
that  each  individual  partner  constitutes'  the  others  his  agents,  for 
the  purpose  of  entering  into  all  contracts  for  him  within  tne  scope 
of  the  partnership :    Id.,  269. 

By  the  purchase  of  one-fourth  of  the  net  profits  of  the  Centennial 
mill,  Nickel  did  not  thereby  become  the  owner  of  any  interest  in 
the  mill  or  in  the  partnership  property  of  Anderson  and  Schoulder; 
he  did  not  thereby  become  a  joint  tenant  with  them  in  such  prop- 
erty; and  he  did  not  thereby  constitute  them  his  agents  for  carrying 
on  the  business  of  the  mill. 

It  is  unnecessary  to  consider  the  questions  raised  upon  the  in- 
Btrnctions  to  the  jury,  for  if,  by  this  purchase  of  net  profits,  Nickel 
did  not  become  a  partner  with  Anderson  and  Schoulder  as  between 
themselves,  and  is  not  a  partner  as  to  these  plaintiffs  by  virtue  of 
his  conduct,  then  the  plaintiffs'  claim  must  fail. 

The  judgment  is  affirmed  with  costs. 


SUPREME   COURT   OF  NEVADA, 

COMAITA  V.    KtLE. 
FiUd  Fd^ntmry  t,  1886. 

Sam  of  Pebsonal  Pbopebty— Delivery— Change  or  Possession.— The  delivery  of  a 
vritten  instniment,  purporting  to  be  a  conveyance  of  real  estate,  with  certain  personal 
property  situated  thereon,  but  which  is  ivufficient  to  pasa  the  title  to  the  land,  is  neither  an 
ictoat  nor  constructive  deli  very  of  such  personal  property,  as  against  attaching  creditors  of  the 
vendor,  if  the  vendee  does  nothing  to  reduce  sucn  personal  property  to  his  possession,  except 
ta^  aotual  possession  of  a  cabin  on  such  land. 

Appeal  from  a  judgment  of  the  sixth  judicial  district  court, 
Eoreka  county,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial.  The  opinion  states  the 
facts. 
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H.  K.  Mitchell^  for  the  appellant. 
Baker  dt  Wines,  for  the  respondent. 

Leonard,  J.  This  is  an  action  to  recover  damages  for  the  alleged 
conversion  of  personal  property,  to  wit:  about  fifteen  thousand 
bushels  of  charcoal  and  four  hundred  and  fifty  cords  of  wood. 
The  following  uncontradicted  facts  were  proven  by  plaintiff : 

On  the  fifteenth  of  November,  1882,  one  Locatelli  was  indebted 
to  plaintiff  in  the  sum  of  two  thousand'  one  hundred  and  twenty 
dollars.  On  the  evening  of  said  day  defendant,  the  sheriff  of 
Eureka  county,  came  to  plaintiff's  house,  and  stopped  over 
night.  After  making  several  inquiries,  plaintiff  concluded  that 
defendant  was  on  the  way  to  Locatelli*s  ranch  for  the  purpose 
of  attaching  the  latter 's  property.  Plaintiff  waited  until  defend- 
ant had  retired  for  the  night,  when  he  started  for  Locatelli's 
ranch.  He  arrived  there  about  seven  o'clock  in  the  morning.  He 
took  with  him  a  man  by  the  name  of  Allison  to  assist  him  in  settling 
with  Locatelli.  Plaintiff  informed  Locatelli  that  the  sheriff  was 
then  on  his  way  to  attach  him,  and  proposed  to  pay  him  one  hun- 
dred dollars  in  coin,  and  satisfy  his  indebtedness  for  work  done  in 
burning  coal  and  cutting  wood,  and  cancel  Locatelli's  indebtedness 
to  plaintiff,  if  Locatelli  would  sell  him  the  ranch  and  the  wood  and 
coal  thereon.  Locatelli  accepted  the  proposition  and  thereupon  he 
executed  to  plaintiff  the  following  instrument  in  writing. 

"12,120.  Antelope  7  alley,  November  16,  1882. 

''This  is  to  certify  that  for  and  in  consideration  of  the  sum  of  two 
thousand  and  one  hundred  and  twenty  dollars,  the  receipt  whereof 
is  hereby  acknowledged.  I  have  this  day  sold,  and  do  by  these 
presents  sell  and  deliver  to  John  Comaita  a  certain  wood  and  coal 
ranch,  on  which  I  now  reside,  situate  west  of  Antelope  Valley,  and 
immediately  west  of  the  old  Lamaroux  ranch,  together  with  the 
wood  chopped  and  piled  or  pitted,  and  all  the  coal  burned,  with  two 
horses  and  one  wagon,  to  have  and  to  hold  the  same  for  himself  and 
his  heirs  forever. 

"  [witness.]  Giaoomo  Locatblli. 

"  J.  F.  Wilson, 

"  Joel  Allison." 

After  executing  the  above  instrument,  Locatelli  and  plaintiff  were 
informed  that  the  former  must  discharge  his  hired  men,  go  away 
from  the  ranch,  and  leave  plaintiff  in  charge  and  possession  of 
everything.  This  was  done.  Locatelli  remained  away  about  ten 
days.  Before  or  after  the  execution  and  delivery  of  the  certificate 
or  bill  of  sale,  Locatelli  did  nothing  relating  to  the  wood  or  coal 
other  than  as  above  stated.  There  were  no  words  or  acts  of  deliv- 
ery of  either  wood  or  coal.  Plaintiff  did  nothing  to  take  possession 
of  either  except  to  receive  the  bill  of  sale. 

The  coal  was  in  six  or  seven  piles,  some  distance  from  each  other 
and  from  the  cabin  where  the  bill  of  sale  was  executed  and  delivered 
to  plaintiff.     Plaintiff  did  not  go  to  the  stacks  of  coal  or  piles  of 
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wood,  and  had  never  before  that  morning  been  on  the  ranoh  or  seen 
the  property.  Nearly  all  the  wood  and  coal  were  in  the  canyon, 
near  the  cabin,  and  nearly  all  in  plain  sight  of  the  cabin.  In  a  boat 
an  hoar  after  the  parchase  had  been  made  and  Looatelli  had  left  the 
cabin  and  ranch,  defendant  arrived  and  levied  his  writ  of  attach- 
ment apon  the  ranch,  wood,  coal,  etc.,  in  question,  in  the  case  of 
Tognini  &  Go.  v.  Locatelli.  At  that  time  plaintiff  had  done  nothing 
in  relation  to  the  property  except  to  receive  the  bill  of  sale.  Before 
the  levy  plaintiff  showed  defendant  the  bill  of  sale  as  the  source  of 
his  claim  and  title,  and  notified  him  that  he  had  bought  all  the 
property  described  therein  from  Locatelli,  and  had  paid  for  it. 
Immediately  after  the  levy  plaintiff  left  the  ranch  and  has  never 
returned. 

Plaintiff  introduced  no  proof  as  to  the  extent  of  the  ranch,  or 
(hat  it  was  inclosed.  The  bill  of  sale  was  executed  and  delivered 
to  plaintiff  in  the  cabin  which  belonged  to  Locatelli  and  which  was 
occupied  by  him  and  his  men  when  working  on  the  ranch.  It  is  not 
disclosed  whether  or  not  the  land  is  a  portion  of  the  public  domain. 

Upon  the  above  facts  shown  by  plaintiff,  defendant  moved  for  a 
nonsuit,  upon  the  following  grounds: 

^"First — ^That  the  uncontroverted  case  made  by  plaintiff  consti- 
tated  a  fraud  in  law. 

"Second — ^That  from  the  testimony  it  appears  that  plaintiff 
claims  the  personal  property  described  in  the  complaint,  by  virtue 
of  a  pretended  purchase  of  real  property  upon  which  the  personal- 
ty is  situated,  and  that  the  instrument  in  writing  under  which  he 
claims  the  real  property  is  insufficient  to  convey  any  right  or  pos- 
session to  the  real  property,  and  is  void. 

''Third — ^That  there  is  not  any  evidence  that  the  ranoh  was  inclosed 
by  any  actual  inclosure,  or  anything  equivalent  thereto,  to  show  the 
extent  of  plaintiff's  dominion  or  control  of  the  same,  as  claimed 
by  him,  or  otherwise. 

"  Fourth — ^That  the  testimony  shows  that  the  plaintiff  relies  upon 
a  constructive  possession  of  the  land  where  the  coal  was  pitted  and 
the  wood  piled,  to  make  out  his  possession  of  the  personal  prop- 
erty, in  which  case  he  can  only  recover  by  the  introduction,  as  evi- 
dence, of  such  a  deed  as  will  vest  in  him  a  legal  seizin  and  posses- 
sion, and  that  the  written  instrument  introduced  did  not  convey, 
and  does  not  convey,  to  him  any  right  of  possession,  the  same  being 
in  law  a  simple  parol  conveyance  of  land,  and  insufficient  to  convey 
personal  property  thereon,  as  against  creditors. 

"  Fifth — ^That  plaintiff  has  not  shown  any  delivery  of  the  personal 
propertv  or  any  change  of  the  possession  thereof.*' 

Did  the  court  err  in  denying  defendant's  motion?  Was  there 
safficient  proof  of  delivery  and  change  of  possession  of  the  wood 
and  coal  to  entitle  plaintiff  to  the  finding  of  a  jury  upon  those  ques- 
tions? There  were  no  words  or  acts  of  delivery  of  the  personal 
property,  and  plaintiff  did  not  do  anything  to  take  possession  of 
the  wood  and  coal  except  to  receive  the  bill  of  sale.    A  delivery  of 
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the  bill  of  sale  was  not  even  a  symbolical  delivery  of  the  personal 
property  described  therein:  Carter  v.  Willard,  19  I^ick.,  12;  Demp- 
sey  V.  Gardner,  127  Mass.,  382.  Certainly,  Locatelli's  dischai^e 
of  his  workmen  did  not  constitute  a  delivery  or  change  of  posses- 
sion of  the  wood  and  coal;  nor  did  Locatelli's  departure  have  that 
effect,  although  coupled  with  the  general  declaration  that  he  left 
plaintiff  in  possession  of  everything. 

Undoubtedly,  plaintiff  might  have  taken  possession  of  the  per- 
sonal property  in  some  proper  manner  before  the  levy,  and  had  he 
done  so,  there  would  have  been  a  complete  delivery  and  change  of 
possession,  as  was  held  by  this  court  in  Gaudette  v.  Travis,  11  Nev., 
157.  But  the  mere  departure  of  the  vendor,  together  with  the  ex- 
ecution and  delivery  of  the  bill  of  sale,  did  not  have  that  effect. 
Those  acts  would  not  have  constituted  a  sufficient  delivery  and 
change  of  possession  if  Locatelli  had  sold  the  personal  property 
only.  In  that  case,  considering  the  character  of  the  property, 
plaintiff  would  not  have  been  obliged  to  remove  it,  but  it  could 
have  been  delivered  and  the  piles  of  coal  and  piles  of  wood  could 
have  been  marked  in  plaintiff  s  name. 

Indeed,  counsel  for  respondent  do  not  claim  that,  prior  to  the  levy, 
there  were  a  sufficient  delivery  and  change  of  possession  of  the  wood 
and  coal,  independently  of  the  sale,  surrender,  and  taking  posses- 
sion, of  the  ranch.  It  is  said,  however,  that  as  between  the  vendee 
of  personal  property  and  an  attaching  creditor  of  the  vendor,  the 
former  has  a  reasonable  time  in  which  to  take  possession,  and  that 
whether  plaintiff  had  taken  such  reasonable  time  prior  to  the  attach- 
ment, was  a  question  for  the  jury  to  decide. 

The  statute  declares  that  every  sale  made  by  a  vendor  of  goods 
and  chattels  in  his  possession,  or  under  his  control,  unless  the  same 
be  accompanied  by  an  immediate  delivery  apd  continued  change  of 
possession,  of  things  sold,  shall  be  conclusive  evidence  of  fraud  as 
against  the  creditors  of  the  vendor.  In  Clute  v.  Steele,  this  court 
decided  that  the  statute  is  satisfied  if  there  is  a  delivery  at  any  time 
before  the  rights  of  creditors  accrue  by  attachment  or  otherwise. 
Undoubtedly,  the  acts  that  constitute  a  delivery  and  change  of  pos- 
session vary  in  different  cases  and  depend  upon  the  character  and 
quantity  of  the  property  sold.  But  in  every  case  where  property  is 
in  the  vendor's  possession,  or  under  his  control,  as  against  his  cred- 
itors, there  must  be  a  valid  delivery  before  the  writ  of  attachment  is 
levied. 

In  this  case  there  was  no  conflict  of  evidence.  It  airshowed  that 
there  was  no  delivery  or  change  of  possession  of  the  wood  and  coal, 
independently  of  the  sale,  surrender,  and  taking  possession  of  the 
>  ranch.  It  was,  therefore,  the  duty  of  the  court  to  grant  a  non-suit, 
unless  plaintiff*s  purchase  and  possession  of  the  ranch  constituted  a 
sufficient  possession  of  the  property  in  dispute. 

It  is  conceded  that  the  bill  of  sale  did  not  convey  Locatelli's  title 
to  the  ranch.  There  was  no  proof  that  the  ranch  was  inclosed  or  had 
any  established  boundaries.     Plaintiff  then  did  not  have  consiruclive 
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possession  of  any  portion  thereof:  Cannon  v.  Union  Lumber  Co., 
38  Cal.,  674;  Wolfskin  v.  Malaiowich,  39  Cal.,  281;  Eureka  M.  Co. 
V.  Way,  11  Nev.,  182.     He  had  actual  possession  of  the  cabin  only. 

Since  there  was  no  delivery  of  the  wood  and  coal,  actual  or  sym- 
bolical, should  we  assume  that  the  legal  title  to  the  ranch  was  in 
Locatelli,  nothing  less  than  a  conveyance  by  deed  of  the  real  estate, 
with  surrender  of  possession  thereof  to  plaintiff,  would  have  given 
the  latter  possession  of  the  personal  property  therein :  Sharon  v. 
Shaw,  2  Nev.,  292;  Stephenson  v.  Clark,  20  Vt.,  627;  Shuman  v. 
Bitter,  8  Pick.,  443.  Plaintiff  had  neither  actual  nor  constructive 
possession  of  any  part  of  the  ranch  outside  of  the  cabin,  or  of  the 
wood  and  coal  thereon,  at  the  time  of  the  levy,  and  the  motion  for 
non-suit  should  have  been  granted. 

In  view  of  the  conclusions  reached,  we  deem  it  unnecessary  to  point 
ont  the  errors  contained  in  plaintiff's  first  and  second  instructions. 

The  judgment  and  order  appealed  from  are  reversed  and  the  cause 
is  remanded. 


8VPREME  COURT  OF  NEW  MEXICO. 
Bobbins  v.  Collieb. 

Filed  January  29,  1886, 

JoDOMENT  IN  LioAL  AoTiON  WHEN  A  Bar  TO  SuiT  IN  Equity.— A  judflTment  for  the  defend- 
aDt  in  an  action  at  law  brought  to  recover  a  balance  alleged  to  have  been  K>und  due  the  plaintiff 
ur<on  the  settlement  of  a  partnership,  is  a  bar  to  a  subsequent  suit  in  equity  brought  by  the 
plaintiff  to  set  aaide  the  same  alleged  settlement  and  for  an  accounting  of  the  partnership 
afiaica. 

Ebbob  to  the  first  judicial  district  court  of  San  Miguel  county. 
The  opinion  states  the  facts. 

WUliam  Breeden  and  Catron,  Thorton  &  Clancy,  for  the  plaintiff  in 
error. 

D.  B,  Shield,  J.  H.  Koogler  and  W.  S,  Childers,  for  the  defendant 
in  error. 

Wilson,  A.  J.  Joseph  S.  Collier,  the  defendant  in  error,  filed 
his  bill  in  equity  against  Augustus  O.  Bobbins,  plaintiff  in  error, 
alleging  that  ''he  and  Collier,  on  or  about  the  first  day  of  February, 
1879,  agreed  to  become  partners  in  the  business  of  making,  buying 
auj  selling'furniture  and  such  other  goods  as  are  usually  made, 
boaght  and  sold  in  a  wholesale  and  retail  furniture  store,  including 
the  making,  buying  and  selling  coffins,  caskets,  metallic  cases  and 
general  undertaking  business,  to  be  cariried  on  at  Los  Vegas,  New 
Mexico,  and  such  other  places  in  said  territory  as  might  thereafter 
be  agreed  upon."  He  further  alleged  that  the  said  defendant  had 
possession  of  all  the  assets  of  the  firm,  and  that  a  large  sum  was  due 
hiui  as  such  partner,  and  alleging  also  in  said  bill,  that  in  the  month 
of  February,  1880,  the  said  Ilobbins  by  false  and  fraudulent  repre- 
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sentations,  with  intent  to  cheat,  swindle  and  defraad,  procured  or 
induced  him,  the  said  Collier,  to  sign  a  bill  of  sale  of  all  his  interest 
in  the  said  goods  and  partnership  effects  to  said  Bobbins,  with  a 
prayer  that  an  account  might  be  taken  and  the  partnership  dis- 
solved, etc. 

The  said  Bobbins  filed  an  answer  to  said  bill  under  oath,  denying 
the  existence  of  said  partnership  and  denying  that  any  indebtedness 
existed,  and  also  denying  that  the  complainant  had  any  interest  in 
or  that  there  was  due  to  him  any  sum  whatsoever  from  the  assets  or 
business  referred  to  in  said  bill,  and  alleging  that  Collier  had  merely 
been  hired  by  him  as  salesman,  etc.,  and  for  which  services,  he  had 
received  all  he  was  entitled  to  and  had  sone  out  of  the  business, 
after  selling  and  transferring  to  Bobbins  all  right,  share  and  interest 
which  he  ever  had  or  might  have  had  in  said  assets  and  business, 
and  that  the  consideration  for  such  transfer  had  been  folly  paid; 
and  further,  that  in  a  suit  at  law  brought  against  him  by  said  Col- 
lier in  the  same  court  upon  the  same  subject  matter,  and  upon  the 
same  demand,  a  verdict  and  judgment  had  been  rendered  in  favor  ol 
him,  the  said  Bobbins. 

A  master  was  appointed,  who  reported  in  favor  of  the  complainant 
for  the  sum  of  one  thousand  eight  hundred  and  twenty-six  dollars 
and  seventy-five  cents,  which  report  was  affirmed  by  the  court,  and, 
upon  a  writ  of  error,  the  case  was  brought  into  this  court  for  re- 
view. 

The  errors  assigned  were : 

1st.  That  the  plaintiff  below  transferred  and  assigned  all  the 
interest  and  rights,  on  account  of  which  he  sought  to  recover,  to 
defeat,  delay  and  defraud  his  creditors  and  to  cover  his  property 
from  them,  to  avoid  the  payment  of  his  debts,  and  that  the  transfer 
was  voluntary  and  fraudulent. 

2nd.  That  the  same  subject  matter  and  demand  upon  which  the 
bill  of  complaint  was  filed  and  relief  sought,  had  been  tried  in  a 
suit  at  law  befcween  these  parties  and  a  verdict  and  judgment  there- 
on in  said  suit  rendered  in  favor  of  Bobbins,  and  that  a  judgment  in 
a  suit  at  law  rendered  by  a  court  of  competent  jurisdiction  upon 
the  same  demand  for  which  this  suit  is  brought  was  a  complete 
bar  to  this  suit. 

It  is  denied  by  the  defendant  in  error  that  the  cause  of  action  was 
the  same  in  the  two  suits,  But  an  examination  of  the  bill  and  dec- 
laration in  the  suit  at  law  demonstrates,  we  think,  that  the  cause  of 
action  is  substantially  and  materially  the  same  in  each.  In  the 
action  at  law,  the  defendant  in  error  alleged  that  there  had  been  a 

Sartnership  settlement  between  them  and  that  there  was  a  balance 
ue  him  from  the  defendant  of  three  thousand  dollars,  "for  goods, 
cash  and  merchandise,"  and' to  sustain  this  charge  in  his  declaration 
filed  in  the  suit  at  law,  Joseph  S.  Collier,  the  defendant  in  error, 
testified  as  follows : 

Question:  Tell  the  jury  all  you  know,  if  anything,  in  reference 
to  the  indebtedness  to  you.  Give  all  the  facts  and  circumstances  in 
the  case  ? 
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Answer:  We  ran  a  partnership  business  for  about  a  year;  that 
was  closed  by  my  selling  out  to  him  and  we  were  to  invoice  every- 
thing in  the  partnership,  and  as  aoon  as  we  could  find  out  what 
was  really  due  me,  he  was  to  pay  me  whatever  he  found  due  from 
from  the  invoices  of  the  goods  of  the  two  places,  our  accounts  and 
eyerything. 

In  the  equity  suit  under  consideration,  he  alleges  the  transfer  of 
the  goods  and  partnership  efi'ects  was  obtained  by  Bobbins  through 
false  representations.  The  facts  stated  in  the  bill  and  declaration 
are  substantially  the  same  and  the  evidence  given  in  each  to  sustain 
the  allegations  m  each  is  substantially  alike.  The  cause  of  action 
set  forth  in  each,  is  for  the  same  alleged  partnership  transactions 
and  effects;  yet  the  counsel  for  defendant  in  error  insists  that  the 
cause  of  actiop  is  not  the  same  in  the  two  cases.  The  action  at  law 
was  not  dismissed  for  want  of  jurisdiction,  nor  for  the  reason  that 
there  was  not  su£Scient  remedy  at  law.  It  was  tried  on  its  merits 
and  a  verdict  and  judgment  rendered  against  the  complainant  here- 
in. Can  it  be  supposed  that  if  the  defendant  in  error  nad  recovered 
his  claim  in  his  action  at  law  between  the  same  parties  that  he 
would  be  here  now,  asking  a  dissolution  of  the  partnership  and 
praying  ''that  an  account  may  be  taken  under  the  directions  of  this 
honorable  court,  of  all  and  every,  the  co-partnership  dealings  and 
transactions."  A  quotation  frdm  the  declaration  of  the  action  at 
law  between  the  same  parties  will  show  the  absurdity  of  such  an 
attempt. 

''And  also  the  further  sum  of  three  thousand  dollars,  the  balance 
dne  plaintiff  from  defendant  for  goods,  cash  and  merchandise,  on  a 
partnership  settlement  between  plaintiff  and  defendant." 

We  think  the  quotations  given  demonstrate  that  the  plaintiff  could 
not  recover  his  claim  in  each  case  for  the  reason  apparent  on  the 
record  of  both  cases,  that  they  are  for  one  and  the  same  cause  of 
action.  Hence  a  defeat  in  the  first  action  is  as  much  and  as  success- 
fill  a  bar  to  a  recovery  in  the  present  suit,  as  if  he  had  recovered 
his  whole  claim  in  his  action  at  law.  This  view  of  the  case  relieves 
the  court  from  the  necessity  of  noticing  any  other  assignment  of 
error  in  the  case. 

It  was  settled  in  the  case  of  the  IT.  S.  Bank  v.  Beverly  et  al.,  1st 
Howard,  134,  that  a  matter  decided  by  a  court  of  competent  juris- 
diction can  not  be  contested  again  between  the  same  parties  and 
there  is  no  difference  in  this  respect  between  a  verdict  and  judgment 
at  common  law  and  a  decree  of  a  court  of  equity.  This  doctrine  is 
too  weU  recognized  to  require  the  citation  of  authorities  to  sustain  it. 

The  second  assignment  of  error  is  therefore  sustained  and  it  is 
ordered,  adjudged  and  decreed  that  the  decree  and  judgment 
of  the  court  below  be  reversed  and  the  bill  dismissed  at  the  cost  of 
Joseph  B.  Collier,  defendant  in  error. 

BiLLy  A.  J.,  concurred. 
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Probst  v.  Trustees  &c.,  of  Domestio  Missions  of  the  General 
Assembly  of  the  Presbyteeian  Church,  &c. 

Filed  January  29,  1885, 

Actual  Ocodpation  of  Land— Possession  Presuhbd  to  Continue.— One  in  the  actual 
occupation  of  part  of  a  larger  tract  of  land,  claiming  to  hold  the  same  under  a  l^al  title  ex- 
tending over  the  whole,  is  presumed  to  continue  in  the  possession  of  the  whole  tract  until  the 
establishment  of  an  adverse  possession. 

Trespass  on  Land—  When  Amounts  to  Adverse  Possession.— A  mere  trespass,  not 
amcuntirg  to  a  disseizin,  does  not  constitute  adverse  possession  in  such  sense  as  to  set  the 
statute  of  limitations  in  operation.  A  trespass  must  be  hostile,  open,  notorious,  clearly  de- 
fined, exclusive,  uninterrupted,  and  under  claim,  real  or  pretended,  in  order  to  make  the 
statute  available  to  the  intruder. 

The  Same — Insufficient  Evidence  of  Adverse  Possession — Mistake  in  Bodndartes. 
— Evidence  that  the  defendant  went  upon  the  land  in  controversy  for  the  purpose  of  raising 
one  or  two  crops,  together  with  vague  testimony  as  to  his  claiming  the  same,  is  not  sufficient 
to  establish  adverse  possession;  especially  if  it  appears  that  he  had  title  pa|)ers  to  adjoining 
land,  and  that  in  going  upon  the  Iocub  in  quo  he  merely  mistook  hie  boundaries. 

Verdict— When  not  Disturbed  ^for  Errors  in  Instructions.  —  When  a  veidict  ac- 
cords with  the  merits  of  a  case,  as  disclosed  by  the  record,  errors  in  the  instructions  will  not 
warrant  a  reversal,  unless  specially  excepted  to.  A  general  exception  to  the  charge,  as  a 
whole,  is  not  i>ufficient. 

Refusal  to  give  Instructions  that  have  already  been  given  in  substance,  is  not 
error. 

Corporation's  Right  to  Sue— Filing  Certificate.-- A  corporation  is  not  debarred  from 
access  to  the  courts  in  protecting  its  previously  vested  estate,  because  it  bad  f^led  to  file,  in 
the  office  of  the  secretary  of  the  territory,  the  papers  and  certificates  required  by  chapter  3,  of 
the  laws  of  1880,  prior  to  the  commencement  of  the  suit. 

Ejectment — Record  Evidence  of  Title  when  Admissible. — In  an  action  to  recover 
possession  of  land,  the  records  of  the  deeds  under  which  the  plaintiff  claims  title,  except  of 
the  deed  from  his  immediate  grantor,  are  primary  evidence,  as  such  deeds  are  not  presumed  to 
be  in  his  i>osse8sion. 

The  Same— Prior  Possession  Must  Prevail  Against  Trespasser. — In  such  action, 
proof  of  prior  possession  in  the  plaintiff  is  sufficient  proof  of  title,  as  against  a  mere  tres- 
passer; and  any  act,  such  as  a  registry  of  title,  tending  to  show  the  character  and  extent  of 
such  possession,  is  admissible  in  evidence. 

Error  to  the  first  judioial  district  court,  of  Santa  Fe  coanty.  The 
opinion  states  the  facts. 

Catron,  Thortcn  dt  Clancy,  for  the  plaintiff  in  error. 
Gildersleeve  dt  Knaebel,  for  the  defendant  in  error. 

Wilson,  A.  J.  The  corporation,  plaintiffs  below,  claims  to  have 
acquired  title  to  the  locus  %n  quo,  accompanied  by  actual  possession 
in  April,  1870.  The  defendant  below  controverts  the  corporation's 
title,  denies*  its  capacity  to  acquire  one  and  sets  up  the  statute  of 
limitations. 

The  plaintiffs,  in  the  district  court,  introduced  in  evidence,  under 
objection,  the  records  of  several  conveyances,  showing  a  regular 
chain  of  title  to  the  locus  in  quo,  beginning  with  a  conveyance  by  one 
Lovato,  who  was  in  possession  of  the  land  as  early  as  1846,  and  con- 
tinuing through  several  mesne  conveyances,  to  the  plaintiff,  whose 
immediate  grantor  was,  according  to  the  record  on  the  recorder  s 
books,  Daniel  T.  McFarland. 

McFarland's  deed  to  the  plaintiff  was  recorded  April  25th,  1870. 

The  defendant  below  testified  that  he  went  into  possession  of  the 
locus  in  quo  in  the  spring  of  1871,  and  had  continued  in  such  posses- 
sion ever  since.  It  appears,  however,  that  McFarland  lived  in  a 
house  upon  contiguous  land,  exercised  acts  of  ownership  upon  the 
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premises  in  question,  and  occupied  them  prior  to  the  defendant's 
eiitrj,  and  that  about  the  time  of  recording  the  alleged  deed  to  the 
plaiotiff,  he  claimed  to  hold  the  premises  in  their  behalf.  McFar- 
land  was  in  possession  under  legal  title  extending  over  the  whole  of 
the  locus  in  quo,  and,  upon  familiar  principles,  the  possession  thus 
belli  would  be  presumed  to  continue  until  the  establishment  of  an 
adverse  possession  within  the  meauiag  of  the  law. 

A  mere  trespass,  not  amounting  to  a  disseizin,  does  not  constitute 
adverse  possession  in  such  sense  as  to  set  the  statute  in  operation. 
A  trespass  must  be  hostile,  open,  notorious,  clearly  defined,  exclu- 
sive, uninterrupted  and  under  claim,  r^al  or  pretended,  in  order  to 
make  the  statute  available  to  the  intruder. 

The  evidence  in  this  case  is  insufficient  to  establish  an  adverse 
possession  continued  during  ten  years.  It  is  not  enough  for  a  party 
to  prove  that  he  has  been  in  possession  in  general  terms.  Mere 
possession  does  not  satisfy  the  statute.  It  is  the  nature  and  cir- 
cumstances of  the  possession  that  are  controlling  in  such  cases. 
Nothing  can  be  implied  in  favor  of  a  wrong  doer,  who  bases  a  claim 
OQ  his  own  wrong.  If  he  seeks  to  gain  an  estate  by  his  own  hostile 
a<;ts  without  title,  he  must  affirmatively  prove  the  existence  of  all 
the  conditions  necessary  to  the  achievement  of  that  result.  Here 
the  evidence  discloses  no  specific  facts  indicating  adverse  posses- 
sion, except  going  upon  the  land  for  the  purpose  of  raising  one  or 
two  crops,  unless  we  regard  the  vague  testimony  as  to  the  defend- 
aDt  8  claiming  the  land,  in  the  same  light. 

There  was  no  residence,  no  improvement,  no  enclosure,  no  cus- 
tomary cultivation  or  other  use,  showing  a  continual  actual  appro- 
priation. The  facts  are  much  weaker,  as  evidence  of  adverse  pos- 
session that  those  proved  in  the  case  of  Baldwin  v.  Simpson,  12 
Cal.,  560,  wherein  the  court  held  the  possession  not  to  be  adverse 
iu  the  sense  of  the  statute.  The  doctrine  on  this  subject  is  well  set- 
tled, and  it  is  maintained  in  several  of  tlie  cases  cited  in  the  brief  of 
the  plaintiff  in  error.  Moreover,  if  we  regard  the  quo  animo  of  the 
eutry,  as  disclosed  by  the  defendant  below  in  his  own  testimony, 
it  appears  that  he  had  title  papers  to  adjoining  land,  first  as 
mor%agee  and  afterwards  as  vendee,  and  that  in  going  upon  tiie 
locfis  in  quo,  he  merely  mistook  his  boundary.  Thi^  negatives  the 
i(iea  of  an  adverse  possession  under  the  circumstances  of  this  case. 
Tlie  defendant's  own  title  papers  made  the  land  of  McFarland  his 
southern  boundary,  and  in  the  endeavor  to  ascertain  that  boundary, 
the  defendant  might  ignorantly  have  transgressed  it:  Brown  v. 
Cockrell,  33  Ala.,  45;  Howard  v.  Reedy,  29  Geo.,  152;  Calhoun  v. 
Cook,  9  Pa.  St.,  226,  228;  Tyler's  Eject.,  p.  886,  and  other  cases 
eited  in  the  brief  of  the  defendant  in  error.  Upon  the  merits,  there- 
fore, we  believe  the  verdict  against  the  defendant  below  to  be 
proper. 

The  plaintiff  in  error  seeks  a  reversal  of  the  judgment  upon  the 
tsMgnment  of  several  errors^  in  the  rulings  of  the  court  below.  He 
objected,  and  excepted  to  the  charge  of  the  court  in  the  following 
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terms:  ''To  the  giving  of  each  of  which  said  instmctions  defendant 
then  and  there  duly  excepted,  but  the  court  overruled  said  objec- 
tionsy  and  said  defendant  then  and  there  duly  excepted  to  the  ruling 
and  decision  of  the  court  in  overruling  said  objections  and  giving 
said  instructions  to  the  jury." 

On  the  assignment,  counsel  have  called  our  atten^on  to  some  parts 
of  the  charge  that  seem  to  be  too  favorable  to  the  plaintiffs  below; 
but,  in  our  view  of  the  merits  as  disclosed  by  the  record,  we  cannot 
relax  the  rule  requiring  such  exceptions  to  be  specific.  They  are 
entirely  too  broad  to  be  available  in  this  court:  Territory  v.  Yar- 
berry,  2  N.  M.,  454;  Lincoln  v,  Clafin,  7  Wal.,  132;  Mobile  A  M. 
R.  Co.  V.  Jurey,  111  U.  8.,  584;  Caldwell  v.  Murphey,  1  Kern,  416. 
Exceptions,  in  better  form,  are  made  to  the  refusal  to  give  certain 
instructions  asked  for  by  the  defendant  below;  but  all  that  is  legal 
or  appropriate  to  the  case  in  these  instructions  was  substantially 
given  to  the  jury  in  the  instructions  charged:  Laber  v.  Cooper,  7 
Wal.,  565. 

The  defendant  below  also  excepted  to  the  admission  of  proof  of 
the  corporate  charter,  on  the  ground  that  the  corporation  had  not, 
previously  to  the  commencement  of  the  suit,  caused  the  papers  and 
certificates  required  by  chapter  3  of  the  laws  of  1880  to  be  filed  in 
the  office  of  the  secretary  of  the  territory. 

We  do  not  construe  this  statute,  either  in  its  term's  or  in  its  intent, 
as  operating  to  debar  a  corporation  which  fails  to  make  the  filing 
mentioned,  from  access  to  the  courts  in  protecting  its  previously 
vested  estate  in  the  territory.  It  is,  therefore,  unnecessary  to  in- 
quire how  far  the  incorporation  has,  in  fact,  made  the  filing:  ITtley 
V.  Clark  Gardner  L.  M.  Co.,  4  Col.,  «369;  National  Bank  v.  Mathews, 
98  U.  S.,  628;  Whitney  v.  Wyman,  101  U.  S.,  397;  White  v.  The 
State,  69  Ind.,  279. 

More  serious  questions  arise  upon  the  objection  to  the  admission 
of  the  records  of  the  deeds  under  which  it  is  claimed  that  the  plaint- 
iffs below  became  vested  with  title  in  the  locus  in  quo.  The  originals 
were  not  proved  to  be  lost,  and  the  only  evidence  tending  to  show 
that  they  were  not  in  the  custody  of  the  plaintiffs  was  the  testimony 
of  Dr.  Eastman,  their  agent  in  New  Mexico,  who  testified,  in  sub- 
stance, that  he  did  not  have  them,  and,  so  far  as  he  knew,  they  were 
not  in  the  possession  or  control  of  the  plaintiffs,  but  who,  on  cross- 
examination,  farther  declared  that  he  did  not  know  whether  or  not 
they  were  in  the  plaintiffs'  office  in  New  York.  Although  it  is  sug- 
gested by  counsel  for  the  defendants  in  error  that  Dr.  Eastman  may 
be  presumed  to  be  the  proper  custodian  of  the  papers  pertaining  to 
the  corporation's  New  Mexican  property,  and  that  the  force  and 
effect  of  his  testimony  were  to  be  determined  by  the  trial  court  in 
its  discretion,  in  support  of  which  latter  proposition  he  refers  us  to 
Janes,  administrator,  v.  Martin,  7  Vt.,  92,  we  are  unwilling  to  ac- 
cept this  view  of  the  nature  of.  such  preliminary  proof.  While 
courts  should  be  more  indulgent  towards  the  proofs  made  as  prelim- 
inary to  the  introduction  of  an  official  record,  than  towards  the  proof 


Snp.  Ct.  N.  M.]  Pbobst  v.  Tbustses,  eto.,  Pbesby'n  Chuboh.      446 

offered,  as  a  foundation  for  oral  testimony  respecting  missing  docn- 
mento:  Smith  v.  Martin,  2Tenn.,  209;  Jaokson  v.  Dillon's  Lessee, 
Ibid,.  261;  Newson  v.  Luster,  13  111.,  180;  yet  we  think  that  in  a 
case  like  the  present,  proof  should  be  obtained  directly  from  the 
corporate  office,  in  which  the  corporate  papers  are  usually  kept, 
before  admitting  secondary  evidence  of  documents  presumed  bylaw 
to  be  in  the  corporate  custody.  This  presumption  exists  -as  to  the 
deed  from  McFarland  to  the  corporation.  Tne  antecelient  deeds 
are  not,  however,  presumed  to  be  in  the  codtrol  of  the  corpora- 
tion. The  presumption  is  that  they  are  in  other  hands;  and  we 
accordingly  hold,  in  harmony  with*  the  courts  of  Missouri,  from 
which  state  our  law  on  the  subject  was  derived,  that  the  records  of 
the  deed  to  McFarland  and  of  the  prior  deeds,  as  well  as  of  the 
the  deeds  under  which  the  defendant  below  claimed  the  adjoining 
property,  were  admissible  as  primary  evidence :  14  Mo.,  378;  27  Mo., 
238;  40  Mo.,  104;  Eaton  v.  Campbell,  7  Pick. ,  12;  Scanlon  v.  Wright, 
13 'Pick.,  627,  Commonwealth  v.  Emory,  2  Gray,  81.  Whether, 
however,  the  judgment  should  be  reversed,  because  of  the  admission 
of  the  registry  of  the  McFarland  deed  to  the  corporation,  is  to  be  de- 
termined by  the  relation  that  registry  has  to  the  case  as  it  appears 
upon  the  whole  record.  If  this  belonged  to  the  class  of  cases  in 
which  a  regularly  derived  paper  title  is  necessary  to  be  shown  as  a 
condition  of  recovery,  the  objection  under  consideration  would  be 
fatal.  But  title  of  such  dignity  is  not  necessary  for  recovery  against 
a  defendant,  who.  without  title,  has  intruded  upon  a  prior  posses- 
sion. In  such  case,  the  mere  fact  of  prior  possession  in  the  plaint- 
iffs is  a  sufficient  title  for  the  maintenance  of  the  suit:  14  How.,  290, 
292;  99  U.  S.,  182,  262. 

McFarland,  a  Presbyterian  minister,  was  in  possession  of  the 
locus  in  quo,  claiming  to  hold  it  for  the  Presbyterian  board  at  the 
time  of  the  entry  complained  of.  The  situs  of  the  corporation  was 
on  the  Atlantic  seaboard.  It  could  not  occupy  its  lands  in  this  ter^ 
ritory  except  by  means  of  servants,  agents,  tenants,  or  other  repre- 
sentatives. The  declarations  of  McFarland  while  in  possession, 
and  his  position  in  Santa  Fe  as  a  Presbyterian  minister,  raise  a 
strong  presumption  that  he  was  acting  for  the  plaintiff  corporation, 
and  ^at  his  possession  was  the  possession  of  the  corporation.  A 
trespasser  has  no  right  to  call  upon  a  prior  possessor  for  better  proof 
of  title.  It  is  enough  to  say  that  a  declaration  of  McFarland  as  to 
the  nature  of  his  possession,  which  is  good  enough  prima  facie  against 
him  or  his  privies:  Hiester  v.  Laird,  1  W.  &  8.,  249;  Jackson  v. 
Bard,  4  Johns,  233;  Rankin  v.  Penbrook,  6  Watts,  390;  Stanley  v. 
Greene,  12  Cal.,  168;  is  good  enough  against  a  mere  trespasser: 
Bradley  v.  Spofford,  4  Foster,  N.  H.,  444.  In  this  connection,  the 
record  of  the  deed  to  the  corporation  was  admissible,  not  as  prov- 
uigthe  deed,  but  as  proving  a  corporate  act,  the  fact  of  registry 
tending  to  characterize  and  assert  the  claim  of  the  corporation  in 
secordance  with  this  declaration  of  McFarland.  In  this  view,  the 
faet  of  causing  such  a  registry  of  title  to  be  officially  made  contem- 
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porftneonsly  with  such  declaration  of  the  pirty  occupying  the  land, 
IS  like  the  fact  of  payin^^;  taxes,  or  others  of  tbe  class  of  facts  which, 
though  they  do  not  prove  title  by  themselves,  aid  as  links  in  a  chaia  of 
evidence  tending  to  that  end.  An  instrument  imperfect  as  a  con- 
veyance may  be  admissible  to  explain  possession  and  show  extent 
of  boundaries  and  claim,  and  declarations  of  parties  in  possession, 
especially  when  self-disserving,  are  well  recognized  forms  of  evi- 
dence respecting  the  character  of  a  possession  under  the  rule  of 
res  gestae.  • 

In  Evans  V.  Board  of  Trustees  of  W.  &  E.  Canal,  15  Ind.,  319, 
the  only  title  shown  in  trespass  was  the  recognition  of  the  plaintiff 
as  owner,  in  certain  official  lists  of  the  state,  and  in  subsequent 
statutes,  not  importing  a  grant,  and  it  was  contended  by  the  defend- 
ants, on  appeal,  that  this  evidence  was  insufficient  to  show  title. 
The  court  regarding  the  question  as  ''whether  such  evidence  of  title, 
although  it  might  be  valid  as  between  the  state  and  her  bondholders, 
could  be  given  against  the  defendant,"  held  that  there  was  no  error 
of  which  the  defendant  below  could  complain,  and  that,  prima  facie^ 
there  was  a  case  made  against  them. 

Upon  the  whole  case,  we  see  no  substantial  error,  no  prejudice  to 
the  defendant  below,  and  we,  therefore,  affirm  the  judgment. 

Bell,  A.  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  8.548. 

DwAiN  V.  Desoalso  et  al. 

Depa/iimaU  One.    Filed  Fdnrvary  9^  1885. 

A  Prosecution  is  not  without  ProbableGause  if  the  parties  instituting  it  ptroceeded  ttpoa 
the  statement  of  a  child  eleven  year.s  old,  who  claimed  to  nave  seen  the  plaintiff  oommit  the 
offense  with  which  he  was  subsequently  chatged,  and  there  appeared  no  reason  to  doubt  Uia 
truth  of  the  statement. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  granting  the  defendants  a  new  trial.  The  opinion 
states  the  facts. 

C.  V.  Orey,  for  the  appellant. 

Stanly,  Stoney  &  Hayes,  for  the  respondents. 

Boss,  J.  This  is  an  action  for  malicious  prosecution,  and  it  was, 
of  course,  necessary  for  the  plaintiff  to  show  on  the  trial  a  want  of 
probable  cause  for  the  prosecution.  The  evidence  with  respect  to 
this  question  was  without  conflict,  and  it  showed  clearly  that  neither 
Descalso  nor  the  officer  acted  in  the  premises  without  probable 
cause.  They  proceeded  upon  the  statement  of  a  child  eleven  years 
old,  who  claimed  to  have  seen  the  plaintiff  oommit  the  offense  with 
which  he  was  subsequently  charged.     The  child  was  closely  ques- 
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tioned  by  the  officer,  and  there  appearing  no  reason  to  doubt  the 
truth  of  her  statement,  he  made  the  arrest.  The  court  should  have 
granted  the  defendant's  motion  for  a  nonsuit,  but  having  failed  to  do 
80,  and  subsequently  granted  the  defendant's  motion  for  a  new  trial, 
the  order  must  be  affirmed. 

So  ordered. 

HcEiNfiTBY,  J.,  and  MoKee,  J.,  concurred. 


No.  9.871. 
CUMMINQS  V.    CONLAN. 
In  Bank.   Fii^d  February  10,  1886, 
Thornt6k  J.,  DISSENTS  FROM  THE  OPINION  of  the  court,  reported  anUt  page  359. 

Thobnton,  J.,  DissENTiNO.  I  dissent:  This  cause  was  tried  be- 
fore judge  S.  C.  Denson,  in  the  late  district  court  for  Sacramento 
county,  in  1878.  The  decision,  which  is  the  findings  of  fact  and 
conclusioos  of  law,  so  defined  in  section  633,  0.  C.  P.,  was  adverse 
to  plaintiff,  who  gave  notice,  within  the  proper  time,  of  his  inten- 
tion to  move  for  a  new  trial  on  the  minutes  of  the  court  on  various 
grounds,  among  others,  on  the  insufficiency  of  the  evidence,  and 
that  it  is  against  law.  Specifications  as  to  the  insufficiency  of  the 
evidence,  are  inserted  in  the  notice. 

This  motion  was  brought  on  for  hearing  before  the  superior  court 
for  the  county,  above  named,  which  succeeded  to  the  jurisdiction  of 
the  former  district  court.  The  jurisdiction  of  the  superior  court  at- 
tached to  all  cases  pending  in  the  former  district  court,  just  as  fully 
and  with  the  same  power  as  if  they  had  been  in  the  first  instance 
commenced  therein.  This  jurisdiction  and  power  were  conferred 
by  the  constitution  of  1879:  See  art.  XXII,  schedule,  sec.  3,  of 
const.  The  power  of  the  superior  court  was  more  fully  defined  by 
the  nth  section  of  article  Xxll,  by  which  all  laws  relative  to  the 
former  judicial  system  were  made  applicable  to  the  judicial  system 
created  by  the  constitution  now  in  force. 

Judge  Denson  became  afterwards  the  incumbent  of  the  superior 
court,  established  by  the  constitution  of  1879,  and  for  some  time 
continued  to  be  such  incumbent.  He  resigned,  and  was  succeeded 
by  the  Hon.  T.  B,  McFarland.  The  motion  for  a  new  trial  was 
heard  and  decided  by  the  superior  court,  judge  McFarland  presid- 
ing, who  denied  it.  Thereupon  the  plaintiff  proceeded  to  prepare 
his  statement  under  the  statute:  See  sec.  661,  C.  0.  P.  This  state- 
ment  appears  to  have  been  settled  and  allowed  by  judge  Denson, 
whose  certificate  is  appended  to  it. 

The  papers  above  referred  to,  constitute  a  part  of  the  record  on 
appeal  in  this  court.  The  appeal  here  is  from  the  order  denying  a 
new  trial,  and,  by  statute,  the  record  in  this  court  consists  of  a*  copy 
of  the  order  denying  such  new  trial,  of  the  notice  of  appeal:  0.   0. 
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P.,  sec.  952;  of  the  jadgment-roU,  and  of  the  statement.  To  these 
may  be  added,  under  the  usual  practice  allowed  by  this  court,  a 
copy  of  the  notice  of  intention  to  move  for  a  new  trial.  These 
papers  only,  are  before  us.  The  other  papers  printed  in  the  tran- 
script, can  only  come  before  this  court  by  being  embodied  in  some 
bill  of  exceptions  or  statement,  allowed  and  certified  as  required 
by  law.  Not  being  so  embodied,  and  attested,  they  are  not  before  us. 

The  case  then  presented  for  decision  is  this :  A  case  tried  in  the 
former  district  court,  Denson  presiding;  a  proper  notice  of  inten- 
tion given  and  served,  to  move  for  a  new  trial  in  that  court,  on  the 
minutes  of  the  court;  the  cause  in  this  shape  coming  into  the  super- 
ior court,  where  Denson  was  also  the  juage;  the  motion  for  a  new 
trial  heard  by  the  superior  court,  judge  McFarland,  the  successor 
of  Denson,  presiding;  the  denial  of  the  motion  for  a  new  trial,  by 
the  court  last  named,  presided  over  by  McFarland,  and  the  state- 
ment afterwards  settled  by  judge  Denson.  The  question  then  arises, 
is  the  statement  legally  allowed  and  certified  by  judge  Denson,  who 
heard  and  tried  the  cause,  or  should  it  have  been  allowed  and  certified 
b^  J^^S^  McFarland,  who  heard  and  decided  the  motion  for  a  new 
trial  ?  This  point  must  be  determined  by  the  statute  law  of  the  state. 
This  statute  law  is  for  the  most  part  embodied  in  section  653,  G.  G. 
P.,  which  is  as  follows: 

' '  When  the  decision  excepted  to  was  made  by  any  judicial  officer 
other  than  a  judge,  the  bill  of  exceptions  shall  be  presented  to  such 
judicial  o£Scer,  and  be  settled  and  signed  by  him,  in  the  same  man- 
ner as  it  is  required  to  be  presented  to,  settled  and  signed  by  a  court 
or  judge.  A  judge  or  judicial  officer  may  sign  and  settle  a  bill  of 
exceptions  after  as  well  as  before  he  ceases  to  be  such  judge  or  judi- 
cial officer.  If  such  judge  or  judicial  officer,  before  the  bill  of  ex- 
ceptions is  settled,  dies,  is  removed  from  office,  becomes  disqualified, 
is  absent  from  the  state,  or  refuses  to  settle  the  bill  of  exceptions, 
or  if  no  mode  is  provided  by  law  for  the  settlement  of  the  same,  it 
shall  be  settled  and  certified  in  such  manner  as  the  supreme  court 
may  by  its  order  or  rules  direct.  Judges,  judicial  officers  and  the 
supreme  court  shall  respectively  possess  the  same  power,  in  settling 
and  certifying  statements,  as  is  by  this  section  conferred  upon  them 
in  settling  and  certifving  bills  of  exceptions." 

It  is  well  to  remark  here  that  the  first  clause  in  this  section,  has 
no  reference  to  the  case  of  a  judge,  and,  therefore,  has  no  reference 
to  this  case.  It  relates  by  its  terms  to  the  decision,  "made  by  any 
judicial  officer  other  than  a  judge,"  and  provides  in  that  case  that 
the  bill  of  exceptions  must  be  settled  and  signed  by  such  judicial 
officer,  who  is  not  a  judge:  See  also  sec.  649,  0.  0.  P.  Who  such 
"judicial  officer,  otner  than  a  judge,"  is  referred  to  in  this  clause 
need  not  be  determined  herein.  But  as  Denson  and  McFarland  were 
judges,  they  are  not  the  judicial  officers  referred  to. 

The  remaining  portion  of  section  653  refers  to  judges,  aud  en- 
larged powers  are  conferred  on  them  by  it,  as  to  settling  bills  of 
exceptions  and  statements.     A  judge  may  settle  and  sign  a  bill  of 
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exceptions  thoiigh  he  has  ceased  to  be  a  jadge,  either  by  resigna- 
tion or  by  the  expiration  of  his  term.  He  possesses  the  same  power 
as  to  statements.  The  word  ^*  statements  "  used  in  the  section  is  gen-- 
eral.  It  includes  a  statement  to  be  made  after  a  motion  for  a  new 
trial  is  denied  or  granted,  as  well  as  one  to  be  made  before.  The 
w6rd  is  not  restricted  in  any  way  in  the  section;  it  therefore  includes 
all  statements  mentioned  in  the  code  of  civil  procedure. 

The  statement  in  this  case  had,  by  special  requirement  of  the  law, 
to  be  proposed  and  settled  and  allowed  after  the  motion  for  a  new 
trial  had  been  granted  or  refused.  It  had  to  be  proposed  by  the 
party  appealing  or  intending  to  appeal.  If  the  motion  had  *been 
granted  in  this  case,  and  the  defenaant  intended  to  appeal  from  the 
order,  the  defendant  must  have  proposed  the  statement.  Here  it 
was  denied,  and  such  duty  devolved  upon  the  plaintiff,  and  the  pro- 
ceedings to  settle  the  statement  were  to  be  had  as  provided  in  section 
659,  C.  C.  P.  Such  is  the  plain  requirement  of  the  statute :  0. 
C.  P.,  sec.  661. 

Let  it  be  observed  that  by  section  661  the  statement  is  to  be  pre- 
pared by  the  party  appealing  or  intending  to  appeal,  who  is  to  serve 
the  same,  or  a  copy  thereof,  on  the  adverse  party,  who  shall  have 
ten  days  to  prepare  amendments  thereto,  and  serve  the  same,  or  a 
copv  thereof,  upon  the  party  first  named,  and  thereafter  proceedings 
shall  be  had  within  like  periods  for  the  settlement  of  the  statement, 
as  provided  by  section  659,  0.  C.  P.  Note  further,  that  as  appears 
from  judge  Denson's  certificate  of  allowance,  the  statement  and 
amendinents  herein  had  been  prepared  and  properly  served.  But, 
independent  of  this  statement  oy  Denson,  as  nothing  appears  to  the 
contrary,  we  must  assume  that  all  steps  in  this  regard  had  been 
taken  secundem  legem. 

Now,  what  are  the  proceedings  to  be  had  for  the  settlement  of 
the  statement  as  provided  in  section  659  ?  They  are  as  plain  as  the 
requirement  of  section  661.  It  is  necessary  to  refer  here  only  to 
those  mentioned  below.  It  is  provided  in  section  659,  in  language 
as  to  which  there  can  be  no  doubt  as  to  its  meaning  (sec.  659,  sub.  3) 
that  if  the  amendments  proposed  to  the  statement  are  adopted,  the 
statement  shall  be  amended  accordingly,  and  then  presented  to  the 
judge  who  tried  or  heard  the  cause,  for  settlement,  or  delivered  to  the 
clerk  of  the  court  for  the  judge.  If  the  amendments  are  not  adopted, 
the  proposed  statement  and  amendments  shall,  within  a  designated 
period,  be  presented  by  the  moving  party  to  the  judge  upon  a  notice 
presented  or  delivered  to  the  clerk  of  the  court  for  the  judge,  and 
thereupon  the  same  proceedings  shall  be  had  for  the  settlement  of 
the  statement  as  are  provided  for  settlement  of  bills  of  exceptions 
by  section  650.  By  turning  to  section  650  it  will  be  observed  what 
proceedings  are  to  be  had,  and  it  is  there  clear  that  they  are  all  to 
be  had  before  the  judge  who  tried  or  heard  the  cause.  Without 
stating  more  particularly  the  provisions  of  this  section  (650),  it 
clearly  prescribes  that  the  judge  who  tried  or  heard  the  cause  dhall 
settle,  idlow  and  certify  the  statement. 
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It  will  scarcely  be  contenJed  that  **the  judge^'  mentioned  in  sec- 
tion C59,  Rub.  3,  referred  to  after  the  (daase  in  it  first  above  cited, 
is  not  the  judge  who  tried  or  heard  the  cause.     The  wonis  *'tke 
jttd(/€j''  above  referred  to,  follow  the  expression  ^Hhe  judge  who  tried 
or  heard  the  cause''  and  as  the  definite  article  is  used  in  designating 
the  judge,  it  would  be  an  abuse  of  interpretation  to  hold  otherwise 
than  that  the  same  officer  is  designated  by  both  forms  of  expression. 
The  correctness  of  this  interpretation  is  assured  by  the  further  fact 
that  the  power  of  the  then   judge  presiding  in  the  court  which 
passed  on  the  motion  for  a  new  trial  is  also  defined  in  section  661. 
He  may  allow  further  time  to   prepare  and  serve  the  statement. 
Where  the  respective  duties  of  both  judges  are  defined  in  the  stat- 
ute, it  would  be  a  mistaken  interpretation  to  hold  that  the  duties 
and  power  of  the  one  can  be  discharged  and  exercised  by  the  other. 

It  follows  from  what  is  said  above  that  inasmuch  as  Uenson  was 
the  judge  who  tried  and  heard  the  cause,  he  is  the  proper  person  to 
settle,  sign  and  certify  the  statement. 

The  o£er  papers,  if  considered  to  be  before  us,  take  away  noth- 
ing from  this  conclusion.     This  will  be  apparent  on  perusing  them. 

In  relation  to  the  language  used  by  judge  Denson  in  tiis  certificate 
to  the  statement,  it  may  be  remarked  that  it  makes  no  difference 
that  his  memory  is  not  clear  or  distinct  as  to  the  matters  stated  in  it. 
The  law  requires  him,  when  he  settles  the  statement,  to  sign  it  with 
his  certificate  that  the  same  is  allowed:  Sec.  659,  sub.  3;  sec.  650, 
G.  G.  P.  This  he  has  done,  and  as  this  appears,  it  is  no  part  of 
the  duty,  nor  is  it  within  the  province  assigned  by  law  to  this  court, 
to  inquire  how  long  ago  the  cause  was  tried,  or  as' to  the  memoij  of 
the  judge.  The  statements  in  his  certificate  referred  to  above,  might 
have  been  a  sufficient  reason  why  he  should  have  refused  to  take 
any  part  in  settling  the  statement,  but,  having  settled  it,  and  certified 
it  as  required  by  law,  this  court  will  not,  and  cannot,  go  behind  it  to 
inquire  into  his  capacity  or  incapacity  for  discharging  a  duty,  which 
he  nas  discharged  under  the  law,  and  according  to  its  requirements, 
or  whether  his  reasons  for  allowing  the  'statement  were  or  were  not 
sufficient.  His  action  is  right,  though  his  reasons  were  not  convinc- 
ing to  another.  The  rulings  and  not  the  reasons  of  a  court  or  judge 
are  onl^  incjuired  into  by  a  court  sitting  in  error  or  on  appeal,  if 
the  ruling  is  right,  it  is  affirmed,  though  the  reasons  given  for  it  are 
bad.  A  reversal  is  for  bad  law,  not  for  bad  logic.  But;  in  fact,  the 
learned  judge  was  relieved  from  much  of  the  responsibility  devolved 
on  him  in  the  matter,  as  it  appears  from  his  own  statement  that  the 
amendments  to  the  statement  were  all  agreed  to. 

The  statute  requires  that  when  the  statement  is  settled,  it  shall  be 
signed  by  the  judge,  with  his  certificate  to  the  effect  that  the  same 
is  allowed,  and  it  shall  then  be  filed  with  the  clerk:  Sees.  650.  661, 
G.  G.  P.  Rejecting  everything  else  from  judge  Denson's  certificate 
except  the  statutory  requirements  above  given  (as  we  would  be  and 
are  authorized  to  do),  we  are  yet  authorized  to  presume,  and  should 
assume,  nothing  appearing  to  the  contrary,  that  the  statement  was 
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settled  as  required  by  law,  that  all  the  steps  required  by  the  statute 
for  its  settlement  had  been  regularly  followed. 

It  may  perhaps  be  contended  that  the  statute  does  not  provide  for 
the  settlement  of  a  statement  in  a  case  where  the  motion  for  a  new 
trial  has  been  heard  by  a  court  presided  over  by  a  judge  who  did 
not  try  the  case.  But  if  what  is  said  above  is  correct,  we  think  i  t  clear  it 
does.  Oertainly  the  legislature  had  power  to  provide  for  such  a  case, 
and  it  might  empower  the  judge  before  whom  the  cause  was  tried  to 
settle  the  statement.  The  question  is  one  of  interpretation  of  the 
provisions  of  the  code  on  the  subject.  Was  the  legislature  com- 
petent^  by  its  enactments,  to  confer  this  power  on  the  judge  who 
neard  and  tried  the  case?  Of  this  power,  we  think  there  cannot  be 
a  doubt.  If  we  are  correct  in  what  is  said  above,  the  power  has  not 
only  been  conferred  by  the  legislature,  but  its  acts  have  been  adopted 
bjthe  constitution:  Art.  XX.II,  sec.  2,  of  const. 

But  it  may  be  urged,  the  decision  to  be  passed  on  by  this  court 
was  made  by  judge  McFarland,  and  how  can  judge  Denson  settle  a 
statement  so*  as  to  review  a  decision  made  by  another  judge  ?  In 
onr  view  it  is  a  misconception  to  say  that  the  decision  to  be  passed 
on  here  was  by  McFarland.  The  findings  of  fact  and  conclusions  of 
law  constitute  the  decision:  Sees.  632-3, 0.  C.  P.;  and  this  decision 
was  made  on  the  testimony  heard  by  Denson.  It  is  the  rulings 
made  by  Denson  on  the  trial  which  are  to  be  reviewed.  McFarland 
passed  on  these  rulings,  or  he  passed  on  nothing.  It  is  said  that 
McFarland  did  not  pass  on  Denson 's  rulings,  because  there  was  no 
statement  or  bill  of  exceptions  before  him,  and  therefore  he  could 
not  pass  on  them;  then  he  passed  on  nothing  but  the  judgment 
roll.  But  we  have  no  right  to  assume  that  such  was  the  case.  Why 
could  not  McFarland  take  the  means  of  ascertaining  from  judge 
Denson's  notes  what  testimony  was  given  before  him?  By  the 
judge's  notes  we  understand  really  the  memory  of  the  judge.  It 
rarmy  happens  that  the  judge  writes  down  in  his  notes  all  the  testi- 
mony given.  Why  could  not  McFarland  ascertain  the  facts  by  in- 
quihng  of  judge  Denson  ?  If  this  was  the  only  practicable  mode  of 
getting  at  the  testimony,  we  do  not  see  why  it  should  not  be  resorted 
to  for  the  purpose  of  aiffording  to  the  plaintiff  a  resort  to  a  remedial 
procedure  which  the  law  gave  him.  As  judge  McFarland  is  invested 
with  the  power  to  pass  on  the  motion  for  a  new  trial,  we  do  not  know 
why»  as  incidental  to  this  power,  he  is  not  invested  with  all  neces- 
sary and  proper  means,  not  forbidden  by  law,  to  exercise  such 
power  understandingly,  and  the  application  to  judge  Denson  for  the 
necessary  information,  there  having  been  no  other  means  provided, 
is  itself  both  necessary,  lawful  and  proper.  Certainly  if  a  duty  is 
imposed  upon  a  judge  by  statute  or  any  law,  and  it  is  necessary  to 
procure  information  as  to  matters  of  fact  from  another  judge  to  en- 
able him  to  discharge  such  duty  intelligently,  and  no  means  are  pro- 
vided by  statute  by  which  he  can  obtain  the  information,  he  can 
legally  resort  to  inquiry  of  such  judge.     This  resort  comes  within 
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the  range  of  inquiry  allowed  to  a  oourt  or  judge  in  matters  of  judi- 
cial knowledge:  Sec.  1,875,  G.  C.  P. 

If  judge  MoFarland,  without  any  information  as  to  the  testimony 
in  the  cause,  passed  on  the  motion,  it  would  be  an  act  highly 
arbitrary,  and  we  have  no  reason  to  think  that  he  did  so  act  or 
would  so  act.  We  do  not  believe  he  would.  But  if  he  acted  with- 
out information  and  denied  a  new  trial,  this  is  a  strong  reason  why 
this  court  should  struggle  to  furnish  a  remedy  to  the  plaintiff. 

But,  in  fact,  the  procedure  as  prescribed,  is  entirely  independent 
of  the  personality  of  the  judge  who  presided  in  the  oourt.  It  is 
really  the  same  court  throughout,  to  which  application  is  made,  and 
which  is  exercising  the  powers  entrusted  to  it,  and  administering  the 
remedies  to  be  sought  in  it.  It  would  be  strange  if  the  remedy 
should  stop  short  by  the  change  of  the  jud^e  who  presides  in  the 
court,  especially  where  this  change  occurs  without  fault  of  the  party 
invoking  its  jurisdiction.  The  motion  for  a  new  trial  is  made  to  the 
court,  and  granted  or  refused  by  the  court.  It  is  the  court's  ruling, 
and  not  the  ruling  of  the  judge,  to  be  passed  on.  It  ts  not  the  de- 
cision of  judge  McFarland  to  be  here  passed  on,  but  the  ruling  of 
the  court,  and  action  of  the  court  which  tried  the  cause.  Who  ever 
may  have  been  judge,  though  there  may  have  been  several  changes 
of  the  judicial  incumbent,  it  is  still  tne  ruling  of  the  court  to  be 
passed  on.  It  should  further  be  considered  that  the  motion  for  a 
new  trial  is  a  means  of  getting  the  case  to  this  court  to  be  reviewed 
on  appeal,  and  to  review  really  what  has  been  done  by  the  actual 
trial  court. 

If  the  law  has  made  no  provision  for  settling  the  statement,  then, 
by  section  653,  0.  C.  P.,  the  power  to  direct  in  what  manner  this 
statement  shall  be  settled  is  given  to  this  court.  The  power  may  be 
exercised  by  order  or  rules  of  court,  and  as  this  statement  has  been 
settled  by  judge  Denson,  and  no  doubt  properly  settled  as  regards 
its  contents  (at  any  rate  neither  party  asserts  that  it  is  not),  this 
court  would  be  authorized  to  accept  it  as  properly  settled,  within 
the  rule  laid  down  in  Pieper  v.  Gentinella  Jjand  Co.,  56  Cal.,  174, 
followed  in  People  v.  Jordan,  4  W.  0.  Hep.,  84;  and  as  it  had  a 
right  to  order,  and  no  doubt  would  have  ordered  it  in  advance,  to 
be  settled  before  judge  Denson,  as  the  most  proper  person  to  per- 
form this  duty,  it  is  authorized  after  the  statement  has  been  seUled 
by  Denson,  to  accept  it  as  properly  settled.  And  for  this  reason, 
also,  this  court  should  consider  the  statement  as  part  of  the  record, 
and  proceed  to  hear  the  cause. 

It  is  said  as  a  reason  why  judge  Denson  should  not  have  settled 
the  statement,  that  the  law  prescribes  that  the  statement  shall  only 
contain  the  grounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  matter  as  may  be  necessary  to  explain 
them,  and  it  shall  be  the  duty  of  the  judge  to  exclude  all  other 
matter  from  the  statement:     C.  C.  P.,  sec.  661. 

Let  this  be  conceded  to  be  true,  as  it  undoubtedly  is,  still  it  does 
not  go  to  the  power,  and  the  proper  judge  having  settled  the  state- 
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ment,  it  is  to  be  taken  as  properly  settled.    The  judge  settling  the 
statement,  no  doubt  informed  himself  as  to  all  such  matters.    The 

f)ower  to  settle,  conferred  by  law,  invested  him  with  all  means  law- 
al,  necessary  and  appropriate  to  its  proper  settlement.  Further, 
it  does  not  appear  that  any  objection  on  this  ground  has  been  made 
or  taken. 

It  may  be  urged  that  the  judge  who  heard  and  tried  the  case,  and 
he  only,  can  pass  on  the  motion  for  a  new  trial  when  made'on  the 
minotes  of  the  court,  for  the  reason  that  the  minutes  are  the  notes 
of  snch  jad|2:e,  and  usually  his  memory  of  the  testimony  adduced  on 
the  trial;  and  this  being  so  the  statute  does  not  provide  for  settling 
the  statement  in  such  a  case.  What  is  said  before  is  an  answer  to 
this.  Surely  the  question  is,  whether  and  to  whom  the  power  is 
given  ?  If  ihe  legislature  can  confer  the  power  (and  we  do  not  see 
how  this  can  be  successfully  controverted),  and  has  conferred  it  on 
the  judge  who  heard  and  tried  the  cause,  this  is  all  that  is  required 
to  dispose  of  the  contention.  If  the  power  is  not  conferred  on  the 
judge  above  designated,  and  no  provision  of  law  specifically  states 
who  is  to  do  this  work,  then,  under  section  661,  0.  C.  P.,  this  court 
can  direct,  by  order  or  rule,  by  whom  and  how  it  shall  bedone;'and 
as  to  the  course  this  court  should  pursue  herein,  has  already  been 
pointed  out. 

The  conclusion  follows,  from  what  has  been  said  above,  thatDen- 
aoD,  who  heard  and  tried  the  cause,  and  not  McFarland,  who  denied 
the  new  trial,  was  the  proper  officer  designated  by  law  to  settle  the 
statement;  that  such  statement  is  properly  in  the  record,  and  is 
before  us  for  consideration. 

Taming  now  to  the  record;  is  any  error  apparent?  We  think 
there  is.  One  of  the  grounds  on  which  the  motion  was  made  is, 
that  the  decision  is  against  law.  There  must  be  a  finding  in  all 
the  material  issues  in  a  cause.  In  the  absence  of  findings  on  all 
BQch  issues,  the  decision  is  against  law.  So  held  in  Knight  v. 
Boche,  56  Cal.,  16,  approved  and  followed  (not  cited),  in  Soto  v. 
Irring,  60 Id.,  428;  see  Brown  v.  Burbank,  59  Id.,  538. 

In  our  judgment,  such  issues  are  not  passed  on  herein.  The  evi- 
deoee  of  plaintiff,  at  least,  tended  to  show  that  about  the  thirty-first 
day  of  January,  1877,  he  pledged  to  the  defendant  for  money  lent, 
the  property  alleged  in  the  complaint  to  have  been  converted  by 
him.  This  was  contradicted  by  defendant,  and  it  was  a  material 
issne  whether  the  property  was  pledged  or  not.  There  is  no  finding 
o&  this  issue.  There  is  evidence  tending  to  show  that  a  sale  had 
been  made  of  the  property  alleged  to  have  been  pledged  without  the 
notice  required  by  law.  On  this  issue,  which  is  material,  there  is 
no  finding.  Then,  the  decision  being  against  law,  the  plaintiff  is 
entitled  to  a  new  trial. 

In  our  opinion  the  order  should  be  reversed  and  the  cause  re* 
manded  for  a  new  trial. 
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C0VKNANT8  Running  With  Land.— Covenant  for  the  erection  by  the  lessee  of  a  Imilding 
on  the  leased  premises,  and  for  payment  therefor  by  the  lessor  at  the  expiration  of  the  term 
of  the  appraised  value  thereof  binds  the  assignee  of  the  lessor. 

Same. — This  rule  applies  to  an  assignment  taken  by  the  lessor's  lessor,  the  latter,  the 
ori;<inal  lessor,  having  by  his  acts  shown  an  intention  to  keep  the  estate  distinct,  thereby 
preventing  a  merger. 

Samb.  — The  court  will  enforce  this  rule  as  afi^ainst  the  real  assignee,  the  assignee  in  fact 
being  but  an  instrument  of  the  former. 

New  Trial— Surprise. — Being  misled  by  the  prayer  is  a  legal  surprise,  but  will  not  be 
ground  for  a  new  trial,  if  the  party  failed  to  relieve  himself  therefrom  by  asking  a  con- 
tinuance. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  denying  defendant's  motion  for  a  new  trial.  The 
facts  appear  from  the  opinion. 

Gko.  D.  Shadburne,   for  the  appellants. 

Sawyer  and  Ball,  for  the  respondents. 

MoKiNSTBY,  J.  The  court  below  found :  ''  That  on  the  first  day  of 
September,  1868,  the  defendant  Benjamin  Bichardson  leased,  by 
his  written  indenture  of  lease,  South  Beach  and  Water  Block  six- 
teen, of  the  city  and  county  of  San  Francisco,  to  Henry  F.  Williams 
for  a  term  of  thirteen  years.  That  said  indenture  of  lease  was  by 
various  mesne  assignments  vested  in  and  belonged  to  Maurioe  Dore, 
who  then  entered  into  possession  of  said  land,  uuder  said  lease,  and 
thereafter  Daid  said  Bichardson  rent,  stipulated  in  said  lease,  up  to 
Miiy  1,  1879. 

''  On  the  second  day  of  February,  1874,  the  said  Maurice  Dore 
leased  to  plaintiff  and  James  Hartley,  that  part  of  block  sixteen 
which  is  two  hundred  feet  by  one  hundred  ana  forty  feet  on  the  cor- 
ner of  King  and  Fifth  streets,  for  the  term  of  seven  years,  from 
January  1,  1874.  That  a  copy  of  said  lease  is  attached  to  the  com- 
plaint as  'Exhibit  A'  of  this  action. 

"That  by  the  terms  of  said  lease,  of  which  'Exhibit  A' is  a  copy, 
the  lessor,  his  heirs  or  assigns  covenanted  with  the  lessees,  their 
heirs,  assigns,  that  upon  the  expiration  of  said  lease  all  buildiugs 
placed  upon  said  premises  last  above  described,  and  more  particu- 
larly described  in  said  lease,  of  which  '  Exhibit  A'  is  a  copy,  by  said 
lessees,  during  the  term  of  said  lease,  and  which  should  be  stand- 
ing thereon  at  the  expiration  of  said  lease,  should  be  appraised  by 
appraisers  to  be  appointed  by  said  lessor  and  lessees,  each  of  whom 
was  to  appoint  one  appraiser;  and  in  case  they  could  not  anee, 
then  the  two  appraisers  should  choose  a  third  appraiser,  and  the 
report  of  a  majority  of  said  appraisers  should  be  the  appraised  value 
of  said  building,  and  the  lessor,  his  heirs,  executors  and  assigns, 
covenanted  to  pay,  within  thirty  days  after  said  appraisement,  to 
said  lessees,  their  heirs,  executors  or  assigns,  two-thirJs  of  said 
appraised  value  of  said  buildings. 
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"That  after  the  execntion  of  said  lease,  of  which  'Exhibit  A'  is 
a  copy,  and  during  the  year  1874  ^the  said  Bailey  and  Hartley,  les- 
sees, erected  on  the  premises  described  in  'Exhibit  A/  a  fire-proof 
brick  baildiDg  covering  the.  entire  lot,  at  a  cost  of  fourteen  thousand 
two  hundred  and  twenty-five  dollars,  which  said  building  was  on 
said  lot  at  the  expiration  of  said  lease,  'Exhibit  A,'  is  still  there  in 
good  eondition,*and  is  now  of  the  value  of  ten  thousand  dollars. 

"That  on  or  about  November  9th,  1874,  the  said  Hartley,  sold, 
assigned  and  transferred  to  said  Bailey,  the  plaintifi',  all  his  interest 
lu  said  lease,  '  Exhibit  A,'  and  said  building. 

"That  on  or  about  the  first  day  of  May,  1879,  the  defendant, 
Richardson,  purchased  of  said  Dore  the  lease  described  in  the  com- 
plaint, and  the  lease  of  which  'Exhibit  A'  is  a  copy,  together  with 
thu  property  and  estate  created  thereby,  and  paid  said  Dore  for  said 
leases  and  other  sub  leases  about  twelve  thousand  dollars,  the  pur- 
chase price  tliereof,  and  said  defendant',  Richardson,  thereby  be- 
came subrogated  to  all  the  rights,  conditions,  covenants  and  ooliga- 
tions  of  said  Dore. 

"That  the  defendant,  Bichardson,  for  the  purpose  of  concealing 
the  purchase  of  said  lease,  of  which  '  Exhibit  A '  is  a  copy,  from  said 
plaintiff,  and  defrauding  him  out  of  the  two-thirds  value  of  said 
building,  took  the  assignment  of  said  lease,  as  well  as  the  assign- 
ment of  all  other  leases  affecting  said  premises,  to  one  William  P. 
Lean,  who  then  was  a  policemen  of  said  city  and  county,  a  man 
without  any  property,  and  a  mere  instrument  of  said  Bichardson. 

"  That  the  said  Bichardson  caused  the  said  assignment  of  the  lease 
of  September  1st,  1868,  to  said  Lean,  to  be  recorded  in  the  record- 
er s  office  of  said  city  and  county,  about  May  1st,  1879,  and  there- 
upon took  a  secret  assignment  to  himself. 

*'That  said  Bichardson  concealed  from  said  plaintiff  the  fact  that 
he  was  the  real  owner  of  said  leases,  and  he  held  out  that  said  Lean 
was  the  real  owner. 

"That  from  and  including  May  1st,  1879,  to  the  thirty-first  day 
of  December,  1880,  the  termination  of  said  lease,  'Exhibit  A,'  said 
Bailey  paid  the  monthly  rent  of  said  premises,  occupied  by  him  to 
said  Bichardson,  and  said  Bailey  kept  all  the  covenants  and  condi- 
tions on  his  part. 

"That  previous  to  December  31st,  1880,  said  Bailey  notified  said 
Bichardson  that  he  would,  on  said  last  named  day  at  3  o'clock  p.  m., 
surrender  possession  of  said  premises  then  occupied  by  him  to  said 
Bichardson,  and  he  did  yield  up  and  surrender  said  premises  at 
^idlast  named  time. 

"That  on  or  about  the  fifth  day  of  January,  1881,  said  Bailey 
notified  said  Bichardson  that  he  had  appointed  an  appraiser  in  ac- 
cordance with  the  provisions  of  lease  '  Exhibit  A,*  to  appraise  the 
said  building,  and  requested  said  Bichardson  to  appoint  an  ap- 
praiser. 

"  That  said  Bichardson  neglected  and  refused  to  appoint  an  ap- 
praiser. 
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''That  by  sucli  neglect  and  refasal  aforesaid  the  plaintiff  was 
prevented  from  obtaining  an  appraisement  of  said  building. 

"That  defendant  Lean  did  not  on  the  first  day  of  May,  1879,  nor 
at  any  other  time,  procure  an  assignment  to  him  of  lease  first  men- 
tioned  in  the  complaint,  or  together  with  all  the  right,  title  and  in- 
terest of  Maurice  Dore  in  or  to  the  premises  leased,  but  the  said  Bich- 
ardson  did  procure  said  assignment  to  the  said  Lean,  as  hereinbefore 
stated,  as  a  cover  for  the  purposes  hereinbefore  stated. 

' '  That  the  defendant.  Lean,  never  took  or  remained  in  posses 
sion  of  said  premises  described  in  said  lease,  or  any  part  thereof, 
but  the  same  was  taken  possession  of  December  31st,  1880,  by  said 
Bichardson,  who  still  remains  in  possession  thereof. 

''That  said  Lean  did  not  remain  in  possession  of  said  premises, 
or  any  part  thereof,  until  February  23d,  1881,  or  at  all,  nor  was  he 
^ected  therefrom  under  a  writ  of  possession  sued  out  in  the  case  of 
benjamin  Bichardson  v.  Wm.  P.  Lean. 

"  That  such  an  action  was  instituted  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  and  said  lease  declared  forfeited, 
but  the  same  was  done  for  the  sole  purpose  of  concealing  the  afore- 
said fraud  between  said  Bichardson  and  Lean. 

"That  said  plaintiff,  at  the  institution  of  this  action  and  up  to  the 
time  of  the  surrender  of  the  said  premises  described  in  '  Exhibit  A;' 
was  the  sole  owner  of  said  building  on  said  premises,  and  the  same 
has  not  been  sold  for  taxes. " 

The  findings  determine  issues  made  by  the  pleadings,  and  there 
was  evidence  to  justify  them. 

It  is  contended  by  appellants  that  the  assignment  by  Dore  of  the 
two  leases  and  of  his  rights  under  them,  if  made  at  all,  were  made 
to  Lean  and  not  to  Bichardson.  The  complaint  charges  and  the 
court  below  found  that  the  assignment  by  Dore  of  the  under-lease 
and  of  his  rights  as  lessor,  was  made  actually  to  defendant  Bichard- 
son, but  in  form  to  defendant  Lean — an  irresponsible  person — for 
the  purpose  of  depriving  plaintiff  of  the  benefit  of  his  covenant, 
and  to  avoid  the  payment  by  Bichardson  of  the  two-thirds  of  the 
value ,  etc.  The  evidence  sustained  the  finding.  The  court — clothed 
with  the  jurisdiction  of  a  court  of  equity — ^having  found  that  Bich- 
ardson was  the  real  assignee,  was  empowered  to  proceed  to .  a  judg- 
ment in  favor  of  plaintiff  upon  the  covenant. 

Treating  Bichardson  as  the  assignee  of  Dore*s  reversion  and  of 
the  under-lease,  and  of  Dore's  interests  therein,  there  canbe  no  doubt 
that  the  covenant  (requiring  payment  of  two-thirds  of  the  value  of 
any  building,  etc.)  is  binding  upon  him,  since  the  assignment  was 
made  prior  to  the  breach  of  the  covenant,  and  the  covenant  was  en- 
tered into  by  the  parties  to  the  under-lease  *'  for  themselves,  their 
heirs,  executors,  administrators  and  assigns:*'  Spencer's  case,  5 
Bep.,  16:  Senette  v.  Anderson,  5  Cow.,  407;  Thompson  v.  Bose,  8 
Id.,  269;  Coffin  v.  Talman,  8  N.  T.,  465;  1  Wash.  Beal  Prop.,  331.; 
2  Bob.  Pr.,  94;  Taylor's  L.  and  T.,  260. 
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The  statute  is  declaratory  of  the  rule.  Section  1,464  of  the  civil 
code  reads : 

"A  covenant  for  the  addition  of  some  new  thing  to  real  pro))erly, 
or  for  the  direct  benefit  of  some  part  of  the  property  not  then  in  ex- 
istence or  annexed  thereto,  when  contained  in  a  grant  of  an  estate 
in  such  property,  and  made  by  the  covenantor  expressly  for  his  as- 
signs, or  to  the  assigns  of  the  covenantee,  runs  with  the  land  so  far 
only  ad  the  assigns  thus  mentioned  are  concerned."  In  such  case 
the  assignee  is  liable  only  for  the  breaches  of  the  covenant  occurring 
after  he  has  acquired  the  estate,  and  before  he  has  parted  with  it, 
or  ceased  to  enjoy  its  benefits:  0.  C,  1,466. 

It  is  urged  by  appellants  that  defendant,  Eichardson,  is  not  bound 
by  the  covenants  of  the  sub-lease  because  he  came  in  under  an  eldei^ 
and  superior  estate. 

In  Whitten  v.  Peacock,  2  Bing.,  N..  C,  412,  it  was  held  that 
where  lessor  had  only  an  equity,  assignee  of  the  lessor  did  not  take 
the  benefit  of  certain  covenants  of  the  lease.  At  common  law,  no 
sach  right  passed  to  the  assignee  of  the  reversion,  and  the  English 
.  statute,  32  H.  8.  C,  34,  whicn  enabled  the  assignee  of  the  reversion 
to  sue  on  contracts  made  by  his  predecessor,  conferred  that  right 
only  on  the  assignees  of  the  legal  title.  See  argument  of  Whight- 
man,  p.  419.  But  the  term  of  Dore  was  a  legal  estate,  and,  as  we 
have  seen,  section  1,464  of  the  civil  code  applies  to  grants  of  any  es- 
tate. By  section  823.  of  the  same  code,  it  is  provided:  **  Whatever 
remedies  the  lessee  of  any  real  property  may  have  against  his  im- 
mediate lessor,  for  the  breach  of  any  agreement  in  the  lease,  he 
may  have  against  the  assigns  of  the  lessor,"  etc. 

In  Chaworth  v.  Phillips,  Moore,  876,  fait  resolve,  que  si  tin  lessee 
pur  20  ana /ait  lease  pur  10  arts  sur  condition  desire  void  si  lOi.  ne  soil 
pay  al  certaine  jour,  ei  puts  le  lessee  pur  20  ans  surrender  al  cestay  en 
reversion,  que  cestuy  en  reversion  ne  prendra  benefit  del  condition^  quia 
U  est  eins  dan  auter  estate  paramount. 

It  may  be  conceded  that  by  our  law,  the  merger  of  the  term  of 
the  original  lessee  in  the  estate  of  his  lessor,  would  not  render  the 
latter  liable  on  the  covenants  of  the  under-lease.  There  is  no 
privity  of  estate  or  contract  between  an  original  lessor  and  a  sub- 
tenant, and  such  privity  would  not  be  created  merely  by  tlie  sur- 
render of  the  original  tenant — a  matter  between  him  and  his  lessor. 

A  tenant  may  surrender  his  estate  to  his  landlord,  but  if  he  have, 
since  its  commencement,  created  some  minor  interest  out  of  it,  or 
have  made  an  under-lease,  he  cannot,  by  surrendering,  destroy  the 
charge,  or  affect  the  estate  of  the  under-lessee :  1  Wash.  E^al  Prop- 
erty, 360,  and  cases  cited  in  note.  Although  the  tenant  cannot 
>rejadic6  the  interest  of  the  under-lessee,  yet  he  will  lose  the  rent 
le  has  reserved  upon  the  under-lease;  for  the  rent  is  incident  to  the 
reversion;  nor  can  the  surrenderee  have  it,  for  though  the  reversion 
to  which  it  was  incident  has  been  conveyed  to  him,  yet  as  soon  as  it 
was  so  conveyed,  it  merged  in  the  greater  reversion;  so  that  the 
conaeqnence  is,  that,  neither  the  surrenderor  nor  the  surrenderee 


K 


458  West  Coast  Eepobtbr.  [Sap.  Ct  Cal. 

being  entitled  to  the  rent,  the  under-lessee  holds  without  payment 
of  any  rent  at  all,  excepting  where  the  contrary  has  been  expressly 
provided  by  statute.  In  England  it  is  now  provided  by  statute:  8 
and  9  Vic.  C.  106,  S.  9;  that  when  the  reversion  expectant  on  a  lease 
of  any  tenements  or  hereditaments,  etc.,  is  surrendered  or  merges,  the 
estate  which  for  the  time  being  confers,  as  against  the  tenant  under 
the  lease,  the  next  vested  right  to  the  premises,  is  to  be  deemed  the 
reversion  expectant  on  the  lease,  to  the  extent  and  for  the  purpose 
of  preserving  such  incidents  to,  and  obligations  on,  the  reversion  as, 
but  for  the  surrender  and  merger,  would  have  subsisted :  Smith 
Land  and  T.,  231-32.  and  note.  We  know  of  no  provision  of  the 
codes  of  this  state  which  has  the  effect  of  the  statute  referred  to 
above. 

But  here  defendant  Bichardson  took  a  formal  assignment  of  the 
reveruionary  interest  of  his  lessee,  and  also  an  assignment  of  the 
sub-lease  and  of  the  rights  of  Dore — the  assignee  of  the  original 
lessee — thereunder.  The  assignment  of  the  estate  of  the  original 
lessee  to  Bichardson  might,  as  between  the  parties  to  that  assign- 
ment, be  held  to  be  a  surrender,  and  a  drowning  or  extiuf^uishment 
of  the  original  lease.  But  the  court  below  found  that  Bichardson  ' 
(in  the  name  of  Lean)  claimed  the  benefits  of  the  under-lease, 
receiving  and  collecting  from  plaintiff  the  rents  therein  reserved. 
Under  these  circumstances,  the  court  was  justified  in  finding  that 
Bichardson  came  in  as  assignee  of  the  reversion  of  plaintiff's  lessor, 
and  not  as  owner  of  the  fee.  There  was  no  merger,  because  he 
elected  to  keep  the  two  estates  separate.  Claiming  the  benefits  of 
Dore's  contract,  he  is  estopped  from  denying  that  he  has  succeeded 
to  his  responsibilities. 

It  is  contended  the  judgment  should  be  reversed,  because  appel- 
lants were  taken  by  surprise  at  the  trial;  that  in  the  prayer  of  plaint- 
iff's complaint  he  asks  that  appraisers  be  appointed  to  estimate  the 
value  of  the  building,  but  the  court  permitted  witnesses  to  testify  to 
the  value.  There  is  a  prayer  for  general  relief.  When  evidence  of 
the  value  of  the  building  was  offered,  the  objection  was  taken  that 
such  evidence  was  immaterial.  The  defendants  did  not  ask  for  a  con- 
tinuance. The  evidence  was  admissible  under  the  averments  of  the 
complaint,  and  certainly  was  material.  If  counsel  was  misled  by  the 
prayei*  (and  this  can  be  said  to  be  surprise)  he  could,  so  far  as  ap- 
pears, have  relieved  himself  of  the  consequences  by  an  application 
lor  such  a  pohtpouement  as  would  have  enabled  him  to  secure  the 
attendance  of  witnesses  to  the  matter  of  value.  Defendants  were 
not,  therefore,  entitled  to  a  new  trial  on  the  ground  of  surprise: 
Schellhous  v.  Ball,  29  Cal.,  605. 

Judgment  and  order  affirmed. 

McKee,  J.,  and  Boss,  J.,  concurred. 


A  few  moments  after  midnight  last  Sunday  morning,  Feb.  15,  1885, 
Professor  John  Norton  Pomeroy  died.  What  his  loss  means  those  in  the 
East  and  in  this  city,  who  have  had  the  benefit  of  his  teachings,  and  the 
many  who  have  known  him  through  his  writings,  can  understand.  But 
only  th^  who  have  had  the  privilege  of  his  acquaintance  can  fully 
realize  how  loyal  was  his  friendship,  how  great,  yet  how  simple  was  the 
man.  We  care  not  to  review  his  works.  What  he  has  written  is  known 
to  every  lawyer ;  his  books  will  preserve  his  name  forever  in  the  memory 
of  a  profession  whose  labors  his  industry  and  ability  have  lightened. 
What  he  has  done  for  the  student  of  the  law,  they  will  testify  who  have 
drawn  their  love  for  their  calling  from  his  example  of  learning  and  of 
bigh  character.  It  is  not  so  much  to  add  our  appreciation  for  what 
Professor  Pomeroy  has  done  for  the  law  in  this  country,  as  to  give  expres- 
sion to  our  regard,  to  our  admiration  for  his  private  worth.  He  was  not 
only  a  great  lawyer,  he  was  a  scholar.  All  the  walks  of  literature  knew 
bim,  and  in  his  conversation  he  could  lead  through  all  the  fields  of 
knowledge.  But  above  and  beyond  all  this — more  than  his  fame  as  a 
jurist,  more  than  his  grace  as  a  scholar — it  was  his  life  that  did  him  the 
greatest  honor.  Unselfish,  he  gave  his  strength  and  his  powers  to  the 
helping  of  others;  to  the  world  he  gave  the  ability  with  which  he  was 
endowed;  to  his  friends  a  loyalty  that  never  can  be  surpassed,  and  to 
his  family  a  devotion  as  true  as  it  was  beautiful.  He  was  earnest,  he 
was  genuine,  he  was  modest.  He  was  unswerving  in  his  fidelity  to  prin- 
ciple, and  he  died  as  he  had  lived,  a  sincere  Christian. 

The  Publishebs. 
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CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 
Frank  et  al.  v.  Denver  and  Bio  Orande  Bailway  Co.,  et  al. 

FUtd  February  IS,  1886. 

Chattel  ^OBTOAaB— Dbkbctivb  Ackitowlbdombnt  and  Rboo  rdino.  ~ A  chattol  mort- 
gage OQ  the  rolling  stock  of  a  railroad  company  situated  in  Colorado,  which  faih  to  comply 
with  the  reqniremeots  of  the  statute  in  respect  to  acknowledgment  and  recording,  does  not 
create  a  lien  on  such  property  as  against  creditors  of  the  company,  proceeding  by  attach- 
ment and  execution,  or  purchasers  from  the  company  in  good  faith. 

MoRTGAOE  OF  Afteb- AoQUiRBD  PBOPBRTY-RiaHTS  OF  MoRTOAOBB.-A  mortgage  of  property 
to  be  after-acquired  by  the  mortgagor  only  attaches  as  a  lien  on  such  property  m  the  conaition 
in  which  it  comes  into  the  mortgagor's  hands.  If  such  property  is  suoject  to  mortgages  or 
other  liens  for  the  purchase  price,  the  general  mortgage  does  not  displace  them,  although 
they  may  be  junior  to  it  in  point  of  time. 

Inbolybmt  Estate  -  Rbcbivbr—Pbbcedence  Among  Crbuitobs.— Creditors  of  an  insol- 
▼eat  eitate  in  the  hands  of  a  receiver  are  entitled  to  payment  in  the  oider  and  precedence 
oUblished  by  the  merits  of  their  claims,  and  not  by  legu  remedies  for  which  they  may  have 
ooDtracted  or  which  may  be  given  them  by  law. 

Motion  to  vacate  or  modify  an  order  direoting  the  reoeiver  to  pay 
cartmsts.     The  opinion  states  the  faots. 

L.  8.  Dixon,  for  the  plaintiffs. 

Htyh  Butter,  L,  K,  Bass,  and  C.  J.  Hughes,  for  the  defendants. 

E.  0.  WdcoU,  for  the  receiver. 

Hallett,  J.  Jane  6,  1878,  the  Philadelphia  Trust  Safe  Deposit 
and  Insurance  Oompany  entered  into  a  conti*act  with  the  Denver  and 
Bio  Grande  Bailway  Company  ''to  lease  to  and  place  upon  the  rail- 
road''of  the  latter  company  certain  cars  and  locomotives  which 
should  be  delivered  to  the  first  named  company  for  that  purpose  by 
''The  Philidelphia  and  Colorado  Equipment  Trust."  Defendant 
company  was  to  pay  ''for  every  car  and  locomotive  an  annual  rent 
ftqaiyalent  to  the  one-sixth  of  the  original  cost  thereof,"  and  the 
lease  to  continue  for  ten  years,  when  the  cars  and  locomotives  would 
become  the  property  of  the  railway  company.  By  this  method  of 
computation,  it  is  said  that  upon  completing  the  contract  the  rail- 
way company  would  pay  the  cost  of  the  rolling  stock  and  eight  per 
<^t.  interest  on  deferred  payments.  Under  this  agreement,  cars  and 
locomotives  of  the  value  of  three  hundred  and  forty-five  thousand 
five  hundred  dollars  were  delivered  to  the  railway  company,  of  which 
tvo  hundred  and  seventeen  thousand  dollars  has  been  paid,  and  in- 
terest and  cost  of  trust,  amounting  to  one  hundred  and  twenty-three 
thonsand  three  hundred  and  ninety-six  dollars  and  twenty  cents. 

50.61-1.  459 
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Other  contracts  of  similar  character,  to  the  number  of  five,  were 
afterwards  made,  by  the  railway, company,  with  "  the  Rio  Grande 
Extension  Company,"  by  which  the  railway  company  obtained  roll- 
ing stock  of  the  value  of  four  million  nine  hundred  and  seventy 
thousand  dollars.     These  agreements  were  assigned  to  ''  the  Guar- 
antee Trust  and  Safe  Deposit  Company  of  Philadelphia,"  a  defend- 
ant in  the  bill  and  the  present  holder.     In  all  these  instruments,  it 
was  provided  that  upon  default  in  payment  of  the   annual  rent, 
or  failure  to  observe  any  covenant  of  the  lease,  the  right  of  the  rail- 
way company  in  the  rqlung  stock  would  be  determined  and  the  prop- 
erty might  be  reclaimed  by  the  lessor.     The  same  result  would  fol- 
low "  any  proceedings  of  law  or  in  equity,  or  otherwise,  in  which  tbe 
said  party  of  the  second  part  may  be  a  party,  whereby  any  of  the 
rights,  duties  and  obligations  of  the  party  of  the  second  part  under 
this  contract  shall  or  may  be  transferred,  abridged,  or  in  any  manner 
whatever  altered  or  impaired,  or  its  control  and  custody  of  the 
leases,  cars  and  locomotives  be  in  anywise  interfered  with,  and  any 
termination  of  this  lease  under  this  covenant  shall  have  th^  same 
effect  as  if  the  party  of  the  first  part,  or  its  assigns,  had  repossessed 
themselves  of  the  said  cars  and  locomotives,  as  hereinbefore  pro- 
vided."   These  instruments,  in  the  form  of  leases,  and  having  some- 
what the  aspect  of  conditional  sales,  were  a  disguise  of  the  real 
transaction  between  the  parties.     The  rolling  stock  was  not  at  any 
time  owned  or  held  by  the  parties  assuming  to  lease  the  same  or  by 
any  one  represented  by  such  parties.     Under  the  first  contract  of 
June  6,  1878,  "The  Philadelphia  and  Colorado  Equipment  Trust," 
an  association  of  shareholders,  to  the  amount  of  five  hundred  dollars 
each,  furnished  money  with  which  the  railway  company  either  bought 
or  constructed  cars  and  locomotives  for  its  own  use.     In  like  manner, 
under  the  other  contracts  with  the  Rio  Grande  Extension  Company, 
the  railway  company  bought  or  constructed  rolling  stock  for  its  own 
use  with  money  furnished  by  shareholders,  through   the  Guarantee 
Trust  and  Safe  Deposit  Company,  to  be  returned  with  interest  from 
the  payments  maae  under  the  contracts  by  the  railway  company. 
Thus  it  appears  that  the  payees  of  these  instruments  cannot  stand 
in  the  character  assumed  by  them  of  lessors  of  the  rolling  stock  and, 
in  so  far  as  they  may  have  any  position  in  the  law,  they  are  to  be 
regarded  as  mortgagees  of  the  property.     This  assumption  of  a  false 
character  by  the  payees,  with  much  verbiage  of  the  law  in  the  sev- 
eral contracts,  will  not,  however,  affect  the  result  if  the  equities  of 
the  transaction  shall  appear  to  be  with  them;  of  which  more  will  be 
said  further  on. 

In  the  last,  when  the  original  bill  was  filed,  and  the  receiver  was 
appointed,  plaintiffs  had  not  discovered  any  defect  in  the  contracts, 
and  were  disposed  to  recognize  them  as  valid  and  binding  and  re- 
quiring fulfillment  on  the  part  of  the  railway  company,  in  order  to 
retain  the  interest  already  acquired  through  and  by  means  of  the 
large  payments  previously  made  under  the  contracts  by  the  railway 
company;  accordingly  they  asked  that  the  receiver  appointed  in 
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the  cause  be  directed  to  paj  the  sams  falling  due  under  the  contracts 
for  principal  and  interest;  and  this  was  done.  The  receiver  has  since 
paid,  from  the  current  earnings  of  the  road,  all  such  sums,  and  the 
plaintiffs,  having  amended  their  biJl,  now  move  to  vacate  or  modify 
the  order  in  that  respect,  on  the  ground  that  the  rolling  stock  is  sub- 
ject to  the  consolidated  mortgage  which  they  seek  to  foreclose,  and 
the  said  several  contracts  are  invalid  as  against  them.  The  consoli- 
dated mortgage  under  which  plaintiffs  claim,  bears  date  January  1st, 
1880,  and  covers  ''the  rolling  stock  and  equipment  of  whatever 
nature  and  kind  owned,  or  hereafter  to  be  acquired  and  owned,  and 
as  acquired  by  the  said  company,"  subject  to  a  first  mortgage  of  the 
company,  of  date  April  13th,  loll.  The  first  of  the  contracts  relat- 
ing to  rolling  stock,  was  prior  to  the  consolidated  mortgage;  but  as 
the  property  thereby  acquired  is  subject  to  the  first  mortgage  ^f  the 
road,  and  the  lien  of  that  mortgage  was  complete  before  the  consoli- 
dated mortgage  was  executed,  it  will  not  be  necessary  to  consider  the 
relation  of  the  latter  mortgage  to  that  property. 

In  any  view  of  the  questions  presented,  the  plaintiffs  cannot  resort 
to  the  rolling  stock  acquired  under  the  first  contract  until  the  first 
mortgage  shall  be  satisned;  a  contingency  which  does  not  call  for 
discussion  at  this  time.  The  other  contracts  weru  subsequent  in 
date  to  the  consolidated  mortgage,  and  the  property  therein  men- 
tioned falls  within  the  designation  in  that  mortgage  of  after-acquired 
property.  The  provisions  of  the  statute  of  this  state  relating  to 
chattel  mortgages,  Qeneral  Laws  1877,  p.  122,  were  not  observed 
m  the  form  and  substance  in  the  manner  of  acknowledging  or  re- 
cording these  instruments,  and,  therefore,  they  do  not  establish  a 
hen  on  the  property  in  favor  of  the  defendants  as  against  creditors 
of  the  railway  company,  proceeding  by  attachment  and  execution,  or 

furchasers  from  the  railway  company  in  good  faith :  Hervey  v.  B. 
.  Locomotive  Works,  93  U.  8  ,  664;  George  v.  Tufts,  5  Colo.,  162. 
And  this  is  the  pith  and  substance  of  plaintiffs'  argument:  that 
these  rolling  stock  contracts,  being  invalid  as  to  creditors  of  the 
railway  company,  and  purchasers  from  the  railway  company  with- 
oat  notice,  ure  also  invalid  as  to  them.  But  the  rule  is,  that  mort- 
gagees of  property  to  be  acquired  by  the  mortgagor  take  only  the 
interest  of  the  mortgagor  therein.  As  declared  in  U.  S.  v.  New 
Orleans  Bailroad,  "  A  mortgage  intended  to  cover  after-acquired 
property  can  on)y  attach  itself  to  such  property  in  the  condition  in 
which  it  comes  into  the  mortgagor's  hands.  If  that  property  is 
already  subject  to  mortgages  or  other  liens,  the  general  mortgage 
does  not  displace  them,  though  they  may  be  junior  to  it  in  point  of 
time.  It  only  attaches  to  such  interest  as  the  mortgagor  acquires; 
and  if  he  purchase  property  and  give  a  mortgage  for  the  parchase- 
money,  the  deed  which  he  receives  and  the  mortgage  which  he  gives 
are  regarded  as  one  transaction,  and  no  general  lien  impending  over 
bim,  whether  in  the  shape  of  a  general  mortgage,  or  judgment,  or 
recogDizance,  can  displace  such  mortgage  for  purchase-money:'' 
12  WaU.,  365;  Fosdick  v.  Schall,  99  U.  S.,  235. 
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This  is  certainly  the  rule  established  bj  these  cases  in  favor  of 
the  seller  of  property,  who  may  retain  a  lien  on  the  property  sold, 
or  the  title  thereto,  as  security  for  the  purchase-money.  And  the 
holders  of  these  contracts  would  seem  to  be  equitably  entitled 
to  the  benefit  of  it.  Having  furnished  money  with  which  the  rail- 
way company  purchased  rolling  stock,  under  an  agreement  for  a  lien 
on  the  property  as  security  for  repayment,  they  may  stand  in  the 
place  of  the  seller,  and  have  advantage  of  all  remedies  to  which  he 
would  be  entitled  in  the  same  situation.  In  another  view,  and  in- 
dependently of  any  special  contract  establishing  a  lien  on  the  prop- 
erty  sold  to  the  railway  company,  demands  of  this  kind  are  debts 
of  the  income,  to  be  paid  from   current  revenues  of  the  road,  in 

J  reference  to  bondholders  and  other  secured  creditors :  Hale  v. 
'rost,  93  U.  S.,  389;  Bumham  v.  Bowen,  111  Ibid.,  776.- 

If  the  road  had  not  been  supplied  with  rolling  stock  when  the 
receiver  took  possession,  it  would  have  been  necessary  to  purchase 
enough  to  carry  on  the  business  of  the  road,  and  the  receiver  would 
have  paid  for  it  from  current  earnings  available  for  that  purpose. 

That  he  now  pays  for  the  rolling  stock  under  contracts  made  by 
the  railway  company,  previous  to  his  appointment,  does  not  present 
the  question  in  any  other  light.     He  is  buying  rolling  stock  for  the 
use  of  the  road,  and  which  is  said  to  be  necessary  to  carry  on  its 
business,  according  to  the  usual  course  of -proceeding  in  cases  of 
this  kind.     In  order  to  keep  the  road  in  operation,  the  receiver  must 
have  rolling  stock,  and  he  ought  not  to  take  it  in  behalf  of  bond- 
holders, or  any  one,  without  paying  for  it.     Every  payment  made 
under  these  contracts  increases  tne  interest  of  the  railway  company 
in  the  rolling  stock,  and  adds  to  the  value  of  plaintiffs    mortgage 
security.     Payments  are  made  in  the  interest  of  oondholders  as  well 
as  the  railway  company,  and  I  see  no  ground  of  complaint  for  them, 
unless  it  may  be  that  the  price  of  the  cars  is  too  high,  or  that  some 
of  them  are  not  necessary  to  the  business  of  the  road.     If  anything 
is  to  be  gained  by  rescinding  any  of  the  contracts,  and  surrendering 
the  cars  to  the  payees,  action  may  be  had  on  proper  showing,  but 
the  court  is  not  now  advised  in  respect  to  that  matter.     In  some 
cases  where  rolling  stock  was  held  under  contracts  of  purchase,  the 
receiver  has  paid  for  the  use  of  it,  and  returned  it  to  the  seller  at 
the  close  of   the  receivership:    Fosdick  v.  Schall,  99  U.  S.,  235; 
Myer  v.  Car  Co.,  102  U.  8.,  1: 

That  course  was  probably  regarded  as  promoting  the  best  interests 
of  all  concerned.  Whenever  considerable  payments  have  been  made 
under  the  contracts,  and  the  interest  of  the  railway  company  in  the 
rolling  stock  acquired  by  such  payments  appears  to  be  large,  the 
advantage  of  continuing  the  payments  under  the  receivership  will 
be  apparent.  In  that  way  the  use  of  the  property  during  tho  receiv- 
ership will  be  secured,  and  the.  interest  acquired  by  prior  payments 
may  oecome  available  to  the  company,  or  to  purchasers  ou  fore- 
closure. 
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Mj  conclusion  is,  therefore,  that,  until  some  further  showing  shall 
be  made  in  these  matters,  payments  under  these  contracts  ought  to 
be  continued  by  the  receiver,  m  the  interest  of  all  parties  concerned. 
There  is,  however,  some  reason  to  believe  that  these  rolling  stock 
creditors  have  at  present,  under  the  order  heretofore  entered,  an  ex- 
traordinary preference  over  other  claims  of  the  same  class,  to  which 
they  are  not  entitled.  While,  as  to  the  bondholders  of  the  railway 
company,  secured  by  general  mortgage  of  the  road  aad  its  property, 
they  stand  with  the  labor  and  supply  creditors,  and  are  entitled  to 

f payment  from  the  current  income  of  the  road,  I  perceive  no  reason 
or  saying  that  they  are  above  all  other  creditors  of  the  class  to  which 
thev  belong. 

The  circumstance  that  they   exacted  of  the  railway  company  a 
stipulation  to    deliver    the  property  to  them  in  case  of  nonpay- 
ment, will  hardly  accomplish  that  result.     Creditors  of  an  insolvent 
estate  in  the  hands  of  a  reciever  are  entitled  to  payment  in  the  order 
and  precedence  established  by  the  merits  of  their  claims,  and  not  by 
legal  remedies  for  which  they  may  have  contracted  or  which  may 
be  given  them  by  law.     It  is  disclosed  that  payments  made  by  the 
receiver  under  these  contracts  have  so  absorbed  the  earnings  of 
the  road   that  the  orders  of  the  court  relating  to  labor  and  supply 
demands  remain  in  large  part  unexecuted.   While,  as  before  stated, 
these  rolling  stock  people,  in  a  general  way  and  with  reference  to 
the  general   mortgages  of  the  road,  are  classed  with  the  labor  and 
sapply    creditors,   the  latter  are  more  immediately  ^d  directly 
creditors   of  the  income.  They  wrought  and  gave  of  their  substance 
under  promise  of  prompt  payment  from  the  railway  company,  and 
the  rolling  stock  people  are  as  to  them  general  mortgagees  of  a  part  of 
the  company's  property;  long  time  creditors  reaping  interest  as  the 
others  may  sow  for  them.     The  labor  and  supply  creditors  who  are 
entitled  to  payment  under  existing  orders,  in  any  just  consideration 
of  their  position,  seem  to  be  on  an  equal  footing,  if  not  in  advance 
ot  the  roUins  stock  contracts  and  they  have  been  postponed,  for  the 
benefit  of  the  latter,  for  more  than  seven  months.     They  are  now 
entitled  to  payment  of  their  demands.    The  large  amount  of  taxes 
falling  due  at  this  season  of  the  year,  adds  to  the  financial  difficul- 
ties of  the  situation.    As  the  rolling  stock  people  have  hitherto 
received   their  dues  promptly  while  others,  equally  entitled  to  pay- 
ment, have  been  compelled  to  wait,  it  seems  reasonable  to  suspend 
payment   of  principal  sums  falling  due  under  their  contract,  until 
other  demands  on  the  receiver  have  been  satisfied.     With  the  pay- 
ment of  interest  as  it  matures,  which  it  is  believed  can  be  made 
without  serious  embarrassment,  no  injustice  will-  be  done  to  these 
creditors,   and  these   creditors  and  the  receiver  will  have  funds  to 
relieye  other  creditors  of  the  company  and  to  pay  taxes.     The  or- 
der directing  payments  of  amounts  coming  due  for  rolling  stock, 
will  be  modified  as  indicated,   so  as  to  postpone  the  payment  of 
principal  sums,  until  other  demands,  recognized  in  existing  orders, 
Bh&ll  be  paid. 
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SUPREME  COURT  OF  NEVADA. 
State,  ex  bel.  Attorney  General  v.  Boyd. 

Fiied  Fdnniary  10,  2885. 

Constitutional  Law— UNiyoBM  System  of  Government— Spkoial  Legislation— When 
the  constitution  of  a  state  requires  that  the  system  of  county  and  towitship  goyemmente 
shall  be  uniform  throughout  the  state,  the  legislature  has  no  power  to  establish  a  particular 
plan  or  method  of  government  for  a  single  county. 

The  Same— Classification,  How  Made.— In  order  to  observe  the  uniformity  required 
by  such  constitutional  provision,  classification,  if  made,  must  be  based  upon  reuonable  and 
actual  differences,  the  l^islation  must  be  appropriate  to  the  claseification  and  embrace  ail 
within  the  class. 

Application  for  writ  of  quo  taarranto  to  determine  respondent's 
right  to  hold  the  office  of  connty  assessor  of  Washoe  Oountj.  The 
opinion  states  the  facts. 

Clark  &  King,  for  the  relator. 

J.  F,  Alexander,  for  the  respondent. 

Belknap,  0.  J.  Under  the  statute  approved  March  1,  1883,  en- 
titled ''an  act  fixing  the  salaries  of  county  officers  in  certain  counties 
in  this  state,  and  other  matters  relating  thereto,'*  Stats.  1883,  p. 
73,  the  county  treasurer  of  Washoe  County  is  made  ex-offido  the 
assessor  of  the  county  The  question  presented  for  consideration 
is  whether  this  provision  is  r\oi  unconstitutional. 

It  is  clawed  by  the  relator  that  the  provision  is  a  violation  of 
article  4,  section  25,  of  the  constitution,  which  provides  that ''the 
legislature  shall  establish  a  system  of  county  and  township  govern- 
ment, which  shall  be  uniform  throughout  the  state." 

If  this  requirement  can  be  expressed  more  significantly,  in  its 
application  to  this  case,  it  means  that  the  legislature  shall  establish 
a  uniform  plan  or  method  for  the  government  of  all  of  the  counties  of 
the  state.  It  is  a  matter  of  general  knowledge  that  legislatures  are 
disposed  to  adopt,  without  particular  scrutiny,  measures  proposed  by 
the  representatives  of  a  particular  locality,  affecting  it  only,  and  Aot 
the  state  at  large.  The  object  of  the  provision  was  to  prevent  this 
character  of  legislation  in  relation  to  county  government.  Any 
change  in  the  general  system  of  county  government,  may  affect 
every  county  in  the  state.  Among  the  advantages  obtained  by  this 
requirement  is  that  the  legislation  upon  this  subject  will  receive  the 
careful  attention  of  the  members  of  the  legislature  in  general,  all 
proposed  alterations  will  be  scrutinized  and  frequent  and  disturb* 
mg  changes  will  be  avoided. 

In  obedience  to  the  re<^uirements  of  the  constitution,  the  legis- 
lature of  1866,  in  dealing  with  the  general  subject  of  county  govern- 
ment, provided,  among  other  things,  for  the  election  of  a  county 
assessor  and  a  county  treasurer  for  each  county  in  the  state.  This 
legislation  remains  in  effect  in  each  county  unless  the  act  of  1888 
exempting  Washoe  county  from  its  operation  and  consolidating 
these  offices  in  that  county  can  be  upheld. 
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• 

It  is  too  clear  for  argument  or  controversy  that  a  legislative 
act  arbitrarily  establishinfi;  this  plain  difference  in  the  government 
of  Washoe  county  from  that  of  the  other  counties  of  the  state  vio- 
lates the  system  of  uniformity  contemplated  by  the  constitution. 
No  elaboration  of  the  proposition  can  make  it  plainer  than  the 
simple  statement  of  the  facts.  The  draughtsman  of  the  statute,  in 
apparent  anticipation  of  its  conflict  with  the  constitution,  inserted  a 
clause  which  may  have  been  intended  to  give  it  the  appearance  of  a 
general  law.     It  is  as  follows: 

"  Sec.  10.  This  act  shall  apply  to  all  counties  in  this  state  in 
which  there  were  cast  more  than  eleven  hundred  and  fifty  votes , 
and  less  than  thirteen  hundred  and  fifty  votes,  at  the  general  elec- 
tion held  in  eighteen  hundred  and  eighty-two  in  this  state." 

Washoe  and  Esmeralda  counties  each  cast  about  twelve  hundred 
and  fifty  votes  at  the  election  of  1882,  and  they  are  the  onlv  coun- 
ties in  the  state  falling  within  the  classification  attempted  to  be 
made.  It  is  apparent  from  an  inspection  of  the  statute  that  even 
this  classification  is  illusory,  because  some  of  the  provisions  of  the 
act  are  expressly  applicable  only  to  Washoe  county  and  others  only 
to  Esmeralda  county.  The  statute  does  not,  therefore,  apply  uni- 
formly even  within  the  limited  classification  named.  Bat  the  basis 
of  classification  cannot  be  sustained.  Abstractly  considered,  the 
language  of  the  section  appears  to  contemplatea  class  of  counties, 
bat  in  its  practical  operation  the  law  is  applicable  to  Washoe  and 
Esmeralda  counties  only,  and  can  never  affect  any  dtlier  county. 
The  legislature  could  with  equal  right  designate  these  counties  by 
name,  as  by  the  total  vote  cast  at  a  past  election. 

A  statute  somewhat  similar  in  form  and  purpose  was  adopted  by 
the  legislature  of  Pennsylvania  in  the  year  1878.  It  was  intended 
to  apply  to  Crawford  county  alone,  but  in  order  to  evade  the  provis- 
ions of  the  constitution,  it  was  made  applicable  to  all  counties  of 
more  than  sixty  thousand  inhabitants  "in  which  there  shall  be  any 
city  incorporated  at  the  time  of  the  passage  of  this  act  with  a  popu- 
lation exceeding  eight  thousand  inhabitants  situated  at  a  distance 
from  the  county  seat  of  more  than  twenty-seven  miles  by  the  usually 
traveled  public  road." 

The  court  held  the  classification  improper,  and  said:  ''This  is 
classification  run  mad.  Why  not  say  all  counties  named  Crawford, 
with  a  population  exceeding  sixty  thousand,  that  contain  a  city 
called  Titusville,  with  a  population  of  over  eight  thousand,  and  sit- 
uated twenty-seven  miles  from  the  county  seat?  Or,  all  coun- 
ties with  a  population  of  over  sixty  thousand,  watered  by  a  certain 
riyer  or  bounded  by  a  certain  mountain  ?*'  Commonwealth  v.  Pat- 
ton,  88  Pa.  St.,  260. 

In  the  case  of  Zeigler  v.  Oladdis,  the  supreme  court  of  New  Jersey 
luid  occasion  to  discuss  this  subject.  That  case  involved  the  vali- 
dity of  a  law  giving  the  court  of  common  pleas  power  to  grant  licen- 
Ms  to  keep  inns  and  taverns  ''  in  all  incorporated  cities,  having  a 
population  not  less  than  four  thousand  ana  not  exceeding  a  popu  a- 
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tion  of  six  thousand,  and  in  towns  having  a  population  less  than  one 
thousand  in  counties  of  this  state,  such  counties  having  a  popula- 
tion of  not  less  than  thirty-seven  thousand  and  not  exceeding  forty 
thousand  by  the  census  of  1875."  The  court  said:  "  The  uniformity 
that  is  thus  sought  by  the  constitution,  can  only  be  broken  by  clas- 
sification of  these  bodies,  political  divisions  of  the  state,  that  are 
founded  on  substantial  differences  such  as  are  not  illusory  or  fraud- 
ulent in  their  character.     It  is  said  in  Bichards  v.   Hammer,  that 
*  the  marks  of  distinction  on  which  the  classification  is  founded  must 
be  such  in  the  nature  of  things  as  will,  in  some  reasonable  degree 
at  least,  account  for  and  justify  the  restriction  of  the  legislation.' 
In  brief,  there  must  be  a  true,  substantial  classification  aild  not  a 
hidden   specification.     As  in  the  case  last  cited,    the  descriptive 
words,  '  in  any  city  of  this  state  where  a  board  of  assessment  and 
revision  of  taxes  now  exists,'  etc.,  were  found  to  be  only  applicable 
to  the  cities  of  Elizabeth  and  Newark,  so  in  this  case  the  popula- 
tions given  in  the  act  of  1879,  on  comparison  with  the  census,  limit 
description  to  the  counties  of  Warren  and  Hunterdon;  and  to  the 
city  of  Lambertville,  and  the  towns  of  Frenchtown  and  Clinton,  all 
in  the  county  of  Hunterdon.    This  circumlocution  and  ostensible 
classification  set  forth  in  the  act  is,  therefore,  demonstrated  to  be 
aimed  at  these  three  small  municipalities  in  the  whole  state.     There 
is  no  suggestion  of  a  distinction  which  will  in  any  reasonable  degree, 
account  for  and  justify  this  restriction  of  legislation  to  these  Siree 
localities,  and  the  attempt  to  do,  by  indirection,  what  is  apparent 
could  not  be  done  by  a  direct  and  specific  description  of  the  purpose 
of  the  act,  must  fail:"    *    *    *    15  Vroom.,  365,  see  also,  Pavonia 
H.  R.  R.  V.  Jersey  City,  16  Vroom.,  98;  Rutgers  v.  New  Brunswick, 
13  Vroom.,  51;  Anderson  v.  Trenton,  13  Vroom.,  486;  Centeni  v. 
New  Brunswick,  16  Yroom.,  58;  McConihe  v.  McSMurray,  17    Fla., 
269;  State  v.  Stark,  18  Fla.,  255;  Lake  v.  Palmer,  18  Fla.,  501.     In 
order  to  observe  the  uniformity  required  by  the  constitution,  classi- 
fication, if  made,  must  be  based^upon  reasonable  and  actual  differ- 
ences, the  legislation  must  be  appropriate  to  the  classification  and 
embrace  all  within  the  class. 

We  are  of  opinion  that  if  a  set  of  counties  be  fairly  classified 
in  conformity  with  the  views  herein  expressed,  a  law  embracing 
them  all  would  be  unobjectionable  as  to  uniformity.  The  require- 
ment that  the  system  of  county  government  shall  ue  uniform  •  is  not 
considered  to  import  universality  to  the  operation  of  the  law. 
Such  constraction  would  defeat  much  useful  legislation. 

The  respondent  claiming  to  hold  the  office  of  assessor  by  virtue 
of  an  unconstitutional  provision,  it  is  ordered  that  a  judgment  of 
ouster  be  entered  against  him,  with  costs. 
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State  v.  Lindsey. 

Filed  February  13,  1885. 

Mdbdeb— Conviction  for  Lesseb  Of  kense,  Ekfect  of.— If  the  jury  find  a  defendant 
giiilty  of  murder  in  the  second  degree  in  a  case  where  the  law  and  the  facts  make  the  crime 
murder  in  the  first  degree,  it  is  an  error  in  favor  of  the  prisoner  of  which  the  law  will  not 
take  cognizance  and  of  which  the  prisoner  cannot  complain. 

Instbcction  Must  be  Oonsidered  as  Entirety— Erkoe  in  Part  op  Instruction.— An 
instruction  must  be  considered  together  as  an  entirety,  and  when  so  considered,  if  it  states  a 
correct  principle  of  law,  and  it  is  evident  that  the  jury  could  not  have  been  misled,  the  judg« 
nient  wiU  not  be  reversed  for  error  in  part  of  the  instruction. 

Appeal  from  a  jadgment  of  the  second  judicial  district  court, 
Ormsby  county,  convicting  the  defendant  of  murder.  The  opinion 
states  the  facts. 

R.  M.  darkey  for  the  appellant. 

R.  M,  Davenport^  cUtorney  general,  and  J,  D.  Torreyson,  district 
attorney,  for  the  respondent. 

Hawlet,  J.  Appellant  was  indicted  for  the  crime  of  murder  al- 
leged to  have  been  committed  by  the  administering  of  poison.  The 
jaiy  found  her  guilty  of  murder  in  the  second  degree. 

1.  It  is  argued  in  her  behalf,  that  the  verdict  is  a 'verdict  of 
acquittal;  that  the  crime  alleged  in  the  indictment  was  murder  in 
the  first  degree;  that  there  is  no  such  crime,  under  our  statu te,  as 
mnrder  in  the  second  degree  for  a  homicide  committed  by  means  of 
poison. 

The  statute  of  this  state  declares  that,  ''  all  murders  which  shall 
be  perpetrated  by  means  of  poison,  or  lying  in  wait,  torture,  or  by 
any  other  kind  of  willful,  deliberate  and  premeditated  killing,  or 
which  shall  be  committed  in  the  perpetration,  or  attempt  to  perpe- 
trate, any  arson,  rape,  robbery,  or  burglary,  shall  be  deemed  mur- 
der of  the  first  degree;  and  all  other  kinds  of  murder  shall  be  deemed 
murder  of  the  second  degree;  and  the  jurv  before  whom  any  person 
is  indicted  for  murder  shall  be  tried,  shall,  if  they  find  such  person 
gailbr  thereof,  designate  by  their  verdict  whether  it  be  murder  of 
the  mrst  or  second  degree;  but  if  such  person  shall  be  convicted  on 
confession  in  open  court,  the  court  shall  proceed,  by  examination  of 
witDesses,  to  determine  the  degree  of  the  crime  and  give  sentence 
accordinglv:"  1  Oomp.  L.,  2,323. 

Under  this  statute  there  are  certain  kinds  of  murder  which  carry 
with  them  conclusive  evidence  of  premeditation,  viz.,  when  the 
killing  is  perpetrated  by  means  of  poison,  lying  in  wait,  or  torture; 
or  where  the  homicide  is  committed  in  the  perpetration,  or  attempt 
to  perpetrate  any  of  the  felonies  enumerated  in  the  statute.  In 
these  cases  the  question  whether  the  killing  was  willful,  deliberate 
and  premeditated,  is  answered  by  the  statute  in  the  affirmative,  and 
if  the  prisoner  is  guilty  of  the  offense  charged  it  is  murder  in  the 
first  degree:  State  v.  Hymer,  15  Nev.,  60,  and  authorities  cited  in 
appellant's  brief.  But,  suppose  the  jury,  in  charity  for  the  faults 
^i  weakness  of  the  human  race,  sympathy  for  the  prisoner,  or  any 
other  mistaken  view  of  the  law  or  the  facts,  lessens  the  offense  to 
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murder  in  the  second  degree,  is  the  prisoner  to  go  free  ?    Does  not 
the  case  stand  precisely  upon  the  same  plane  as  a  verdict  of  murder 
in  the  second  degree  in  any  case,  not  enumerated  in  the  statute, 
where  there  is  a  willful,  deliberate  and  premeditated  killing?    Is  it 
not  as  much  the  duty  of  the  jury,  in  such  a  case,  to  find  the  prisoner 
guilty  of  murder  in   the  first  degree,    as  in  the  cases  specially 
enumerated  in  the  statute  ?    Suppose  the  jury,  in  such  a  case,  where 
the  evidence  is  positive,  clear,  plain  and  satisfactory  beyond  a  reasv 
onable  doubt,  regardless  of  all  the  testimony  and  in  violation  of  the 
well  settled  principles  of  law,  should  find  the  prisoner  guilty  of 
murder  in  the  second  degree,  would  the  prisoner  be  entitled  to  a 
new  trial. upon  the  ground  that  the  verdict  is  against  the  evidence? 
Is  it  not  a  fact  that  juries  frequently  render  just  such  verdicts,  and 
that  the  result  cannot  be  accounted  for  upon  any  theory  other  than 
that  of  a  compromise  of  opinion  ?    Why  should  such  verdicts  be 
allowed  to  stand?    The  answer  is  plain.     The  reason  is,  that  the 
statute  leaves  the  question  of  degree  to  be  settled  by  the  verdict  of 
the  jury;  a  verdict  finding  the  prisoner  guilty  of  murder,  without 
mentioning  the  deg]>ee,  would  be  a  nullity. 

In  State' V.  Bover,  this  court,  referring  to  the  statute  which  we 
have  quoted,  said:  ''By  this  statute  murder  is  divided  into  first  and 
second  degrees,  depending  upon  the  particular  circumstances  in 
which  the  crime  is  committed,  and  whether  it  be  of  the  first  or 
second  degree  is  a  fact  to  be  specially  found  from  the  evidence  ad- 
duced, without  reference  to  any  special  facts  which  may  be  stated  in 
the  indictment.  In  case  of  a  trial,  the  jury  before  whom  the  trial 
is  had,  if  they  find  the  defendant  guilty,  are  required  to  find  this 
fact,  and  to  designate  by  their  verdict  whether  the  guilt  be  of  the 
first  or  second  degree;  and  in  case  of  a  plea  of  confession,  the 
court  is  required  to  determine  this  (question  of  fact  by  the  examina- 
tion of  witnesses  in  open  court.  It  is,  therefore,  apparent,  from  the 
Jdain  and  positive  provisions  of  the  statute,  that  a  verdict  which 
ails  to  designate  the  degree  of  murder  of  which,  the  jury  find  the 
defendant  guilty,  is  so  fatally  defective  that  no  judgment  or  sentence 
can  be  legally  pronounced  thereon:"  10  Nov.,  391. 

A  judge  should  always  inform  the  jury  of  the  de^ee  which  the 
law  attacnes  to  murder,  by  whatever  means  the  crime  may  have 
been  committed ;  but  in  every  case  it  is  the  province  of  the  jury,  if 
the  prisoner  is  found  guilty,  to  determine  and  fix  the  degree  by  their 
verdict,  and  the  courts  cannot  deprive  the  jury  of  their  right  to  fix 
the  degree  by  imperatively  instructing  them  in  a  case  where  the 
crime  was  committed  by  administering  poison  (or  in  any  other  case); 
that  if  they  find  the  prisoner  guilty,  they  must  find  him  guilty  of 
murder  in  the  first  degree:  Bobbins  v.  Stisite,  8  Oh.  St.,  193;  Beau- 
dine  V.  State,  8  Oh.  St.,  638;  Bhodes  v.  Com.,  48  Penn.  St.,  398; 
Lane  V.  Com.,  69  Penn.  St.,  375;  Shaffner  v.  Oom.,  72  Penn. 
St.,  61. 

Wharton,  in  discussing  the  degrees  of  murder,  says:    ''But,  how- 
ever clear  may  be  the  distinction  between  the  two  degrees,  juries 
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not  nnfrequently  make  use  of  murder  in  the  second  degree  as  a  com« 
promise,  when  they  think  murder  has  been  committed,  but  are  un- 
willing, in  consequence  of  circumstances  of  mitigation,  to  ex- 
fosethe  defendant  to  its  full  penalties:*'  2  Whart.  Cr.  L.,  sec. 
,112.  In  Bhodes  V.  Commonwealth,  supra,  the  court  said :  *' tinder 
proper  instructions  from  the  bench  it  is  not  only  the  right  of  the 
jury  to  ascertain  the  degree,  but  it  is  the  right  of  the  accused  to 
We  it  ascertained  by  them.  *  *  *  Jj(o  doubt  cases  of  murder 
in  the  first  de^ee  have  been  found  in  the  second,  but  this  must 
have  been  anticipated  when  the  statute  was  framed,  and  has  cer- 
tainly been  observed  under  its  operation,  and  vet  it  has  remained 
upon  our  statute  book  since  1794,  unaltered  in  this  regard.  Possibly 
the  very  distinction  of  degrees  was  invented  to  relieve  such  jury- 
men's consciences  as  should  be  found  more  tender  on  the  subject  of 
capital  punishment,  than  on  their  proper  duties  under  evidence. 
Many  men  have  probably  been  convicted  of  murder  in  the  second 
degree,  who,  really  guilty  of  the  higher  crime,  would  have  escaped 
punishment  altogether,  but  for  this  distinction  in  degrees  so  care- 
faUy  committed  by  the  statute  to  juries." 

The  jury  have  the  undoubted  power  to  fix  the  crime  in  the  second 
degree  when  it  ought  under  the  law  and  the  facts  to  be  fixed  in  the 
first.  •*  We  need  not  speculate  about  why  it  was  so  provided.  It 
is  sufficient  that  it  is  so  written,  and  we  cannot  change,  alter  or  de- 
part from  it:"  Lane  V.  Commonwealth,  supra.  Our  attention  has 
not  been  called  to  any  case  where  a  verdict  of  murder  in  the  second 
degree  has  been  set  aside  upon  the  ground  thai  the  testimony  was 
such  as  to  make  the  crime  murder  in  the  first  degree.  But,  on  the 
other  hand,  the  direct  question,  involved  in  this  case,  has  been  de- 
cided adversely  to  appellant:  State  v.  Dowd,  19  Conn.,  387;  Lane 
T.  Commonwealth,  supra.  In  the  latter  case  *  the  court  said :  '  *  It 
has  never  yet  been  decided  in  Pennsylvania,  that  a  verdict  of  mur- 
der in  the  second  decree  mi^ht  not  be  given  in  a  case  of  murder  by 
poison.  That  it  may  be  given  is  as  unquestionable  as  the  power 
of  the  jury  is  under  the  act  to  give  it,  and  impossible  for  the  court 
to  refuse  it." 

If  the  jury  fix  the  crime  at  murder  in  the  second  degree,  in  a  case 
▼here  the  law  and  the  facts,  make  it  murder  in  the  first  degree,  it 
is  an  error  in  favor  of  the  prisoner  of  which  the  law  will  not  take 
inv  eognizance,  and  of  which  the  prisoner  ought  not  to  complain. 

i-  Objection  is  made  to  certain  instructions  given  by  the  court, 
upon  the  &eory  that  the  poison  may  have  been  mixed  with  whisky 
with  the  intent  on  the  part  of  appellant  to  commit  suicide,  and  was 
negligently  exposed  in  such  a  place  and  manner  as  would  likely  ''  to 
be  onconsciously  or  non-negligently  taken  by  other  persons,  either 
as  food  or  drink,"  and  the  jury  were  told  that  in  such  a  case  the  per- 
son so  leaving  the  poison  would  be  *'  liable  for  the  consequences" 
ftud  would  be  ''guilty  of  manslaughter."  This  objection  cannot  be 
snstained. 
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The  use  of  the  words  **  liable  for  the  consequences,"  of  which 
complaint  is  made,  might  have  been  error  if  the  court  had  not 
in  ihe  same  connection  stated  what  the  consequences  would  be, 
but  the  instructions  upon  this  point  must  be  considered  together 
as  an  entirety,  and  when  so  considered,  they  state  a  correct  prin- 
ciple of  law:  Desty  Cr.  L.,  sec.  124  b.;  2  Whart.  Gr.  L.,  see.  1,004; 
Beg  y.  Michael,  9  G  &  P.,  356,  and  it  is  evident  that  the  juiy 
could  not  have  been  misled. 

The  judgment  of  the  district  court  is  affirmed. 


SUP  BE  ME  COURT  OF  NEW  MEXICO. 
Leyseb  v.  Bind  skopf,  Bbothebs  &  Go. 

Filed  Januartf  SO^  1886, 

Assumpsit  Set-Off— Damages  Sustain£I>  Thbough  Attachment. — In  an  action  of  aasiimp- 
flit  for  goods  sold  and  delivered,  the  defendant  cannot  Bet  off  damages  suBtained  by  him  by 
reaaon  of  the  premature  suing  out  of  an  attachment  by  the  plaintiff  to  recover  for  the  same 
goods. 

Ebbob  to  the  second  judicial  district  court  of  Socorro  county. 
The  opinion  states  the  facts. 

Hake  &  Warren,  for  the  plaintiff  in  error. 
NeUl  B.  Field,  for  the  defendants  in  error. 

Wilson,  A.  J.  This  was  an  action  of  assumpsit  commenced  in 
the  court  below  upon  a  declaration  containing  the  common  counts 
in  andebatatus  assumpsit.  The  defendant  below  filed  the  usual  plea  of 
non-assumpsit  and  also  pleaded  specially,  that  he  had  a  cause  of 
action  against  the  plaintiffs  below  for  damages  sustained  by  reason 
of  the  plaintiffs  below  havins  sued  out  an  attachment  prematurely 
to  recover  for  the  same  goods,  etc.,  sued  for  in  the  action  of  as- 
sumpsit. The  facts  set  forth  in  the  plea  were  not  denied;  the  plaint- 
iffs demurred  to  the  special  plea,  and,  upon  hearing,  the  court  sus- 
tained the  demurrer. 

The  only  question  in  this  cftse  is,  did  the  court  below  commit 
error  in  rejecting  the  defendant's  defense  contained  in  his  special 
plea. 

Set-off  in  this  territory* is  regulated  by  statute,  which  provides 
that  a  defendant  may  plead  as  a  set-off  or  counter  claim :  ' '  A  cause  of 
action  in  favor  of  the  defendant,  arising  out  of  the  contracts  or  transac- 
tions set  forth  in  the  declaration  or  connected  with  the  subject  of  the 
action."  The  statute  had  been  more  liberal  and  permitted  the  defend- 
ant to  set-off  any  cause  of  action  which  he  held  against  the  plaintiff 
which  was  matured  at  the  time  of  pleading.  This  liberalitv  upon 
experiment  was  found  to  operate  injuriously  or  unsatisfactorily,  and 
after  a  trial  of  some  two  years,  the  legislature  repealed  the  clause 
last  stated.     It  is  not  claimed  by  the  plaintiff  in  error,  that  ordinary 
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actions  of  tort  can  be  set-off  under  the  existing  statute;  bat,  it  is 
claimed  that  the  action  offered  to  be  set-off,  altnoagh  of  tort,  had 
the  merit  of  arising  out  of  the  contract  upon  which  the  plaintiff 
claimed  to  recover  in  the  action  of  assumpsit,  or  was  connected  with 
the  subject  of  the  action.  Counsel  for  plaintiff  in  error  have  cited 
several  Texas  cases,  some  of  them  apparently  much  like  the  case 
under  consideration.  But  it  is  not  shown  how  nearly,  if  at  all,  the 
Texas  statute  of  set-off  is  like  the  statute  in  this  territory,  and  what 
is  equally  unsatisfactory  to  me  is  that  the  reasoning  of  the  judges 
of  Texas,  added  to  the  elaborate  argament  of  the  counsel,  was  un- 
successful in  bringing  the  reasons  for  their  conclusions  to  my  com- 
prehension. 

It  is  still  an  unsolved  problem  in  my  mind,  how  an  unsuccessful 
attachment  was  connected  with  a  sale  and  purchase  of  goods  that 
had  been  cosummated  six  months  before  the  writ  of  attachment  was 
issued  or  executed.  If  this  theory  b  e  true,  then,  if  an  action  of 
trespass  had  been  commenced  by  the  defendant  below,  in  the  lan- 
guage of  chief  justice  Hemphill  in  Wiley  v.  Trarwick,  14  Tex.,  669, 
for  *  'wrongfully,  maliciously  and  oppressively  suing  out  the  attach- 
ment and  levying  the  same  on  his  ^oods  and  effects,"  then  the  claim 
for  the  value  of  the  goods  sued  for  m  the  assumpsit  suit,  would  have 
been  a  proper  subject  of  set-off  in  the  action  of  trespass,  for  the  reason 
that  it  arose  out  of  the  same  transaction  or  was  connected  with  it. 
This  position  would  hardly  have  been  sustained  by  the  Texas  court, 
yet  I  am  not  able  to  see  why  it  would  not  be  a  necessary  result  up- 
on the  same  basis  of  reasoning. 

The  case  of  Nolle  v.  Thompson,  3  Ky.,  121,  is  in  facts  and  principle 
identical  with  the  case  under  consiaeration;  there,  as  here,  an  at- 
tachment had  been  sued  out  to  secure  the  claim  that  was  in  contro- 
Tersy  in  the  action  pending  between  the  parties;  the  attachment 
there,  as  in  this  case,  had  been  wrongfully  sued  out  and  levied; 
there,  as  here,  the  defendant  pleaded  it  specially  as  a  set-off,  with 
the  additional  allegations  that  the  plaintiffs  were  non-residents  and 
had  no  property  out  of  which  he  could  make  the  damages  asked 
to  be  set-off;  judge  Duval  in  refusing  to  allow  the  set-off,  said : 
"Now  the  cause  of  action  attempted  to  be  off-set  did  not  arise  out  of 
the  contract  set  forth  in  the  petition  as  the  foundation  of  the  plaint- 
iffs claim  nor  can  it  be  said  to  have  arisen  out  of  any  transaction 
set  forth  in  the  petition  as  the  foundation  of  the  action.  O.i  the 
contrary,  the  matters  alleged  in  the  counter  claim  are  wholly  foreign 
to  anything  constitoting  the  foundation  or  subject  of  the  plaintiff's 
claim.  The  debt  due  upon  the  note  sued  on,  constitutes  the  only 
foundation  or  subject  of  the  action  and  the  facts  set  up  in  the  answer 
have  no  connection  with  that  debt  and  relate  exclusively  to  the 
remedy  or  mode  of  proceeding  adopted  by  the  plaintiffs  to  eufoEce 
the  collection  of  the  debt.'* 

Whilst  the  Texas  cases  and  the  Kentucky  case  are  all   entitled  to 
peat  respect  and  profound  consideration,  yet  neither  of  them  is 

Diudiiig  on  us  further  than  the  reasoning  convinces  our  judgment. 
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The  case  in  3  Kentucky  above  cited,  beinp;  in  facts  and  principle 
like  the  ease  under  consideration ,  and  the  reasoning  of  the  judge  in 
that  case  bein^  in  harmony  and  accord  with  ours,  we  arrive  at  the 
same  conclusion  that  the  set-off  offered  in  the  court  below  was 
properly  refused.  ^  • 

The  error  assigned  is  overruled  and  the  judgment  of  the  court  be- 
low is  affirmed. 

AxT£LL,  0.  J.,  concurred. 


Brunswick  et  al.  v.  Winters'  Heirs. 

Filed  January  SO^  1886, 

Mining  Claim  —  Lien  .or  Co-owner  for  Expenditurxs. — A  part  owner  in  a  mining 
claim,  who  individually  undertakes  to  work  and  develop  it  without  any  agreement  with  his 
co-owners,  is  not  entitled  to  a  lien  on  the  whole  mine  for  the  amount  of  his  expeDditnres 
thereon. 

Appeal  from  the  third  judicial  district  court  for  Lincoln  county. 
The  opinion  states  the  facts. 

Childers  <£  Fergusaon,  for  the  appellants. 
Catron,  Thorton  dt  Clancy,  for  the  appellees. 

AxTRTJi,  0.  J.  The  facts  in  this  case  are  substantially  as  fol- 
lows: 

In  August,  1879,  John  Y.  Winters  was  the  owner  of  seven  hundred 
and  fift^  feet  of  mineral  ground,  known  as  the  Homestake  mine, 
situate  in  White  Oaks  mining  district,  Lincoln  county.  New  Mexico. 
There  had  been  no  mining  work  done  upon  this  mineral  ground,  and 
it  was  called  a  mine  out  of  compliment  to  a  quartz  boulder  bearing 
gold,  which  cropped  out  upon  its  surface. 

In  December  of  the  same  year,  Winters  offered  to  give  J.  J.  Dolan 
two  hundred  and  fifty  feet  of  his  seven  hundred  and  fifty  feet  for 
'* friendship's  sake."  Dolan  said:  ''Jack,  we  are  too  poor  to  de- 
velop this  mine,  and  I  will  give  part  of  my  interest  to  raise  develop- 
ment money."  Then  Jack  said:  ''  Well,  Jimie,  if  you  are  so  gener- 
ous as  that,  I  will  add  another  one  hundred  feet  and  make  it  three 
hundred  and  fifty  feet."  On  the  twenty- third  day  of  December  of 
same  year.  Winters  executed  a  deed  to  Dolan*s  wife  for  this  three 
hundred  and  fifty  feet  of  said  mine.  The  consideration  expressed 
in  the  deed  was,  ''one  dollar,  together  with  other  good  and  suf- 
ficient considerations."  On  the  same  day,  Dolan  and  wife,  for 
same  consideration  expressed  as  in  former  deed,  conveyed  one- 
half  of  their  interest  to  Joseph  A.  La  Hue,  one  of  these  plaintiffs. 
It  afterwards  appeared  that  Brunswick  was  a  silent  partner  of  La 
Hue.  There  are  no  other  written  contracts  or  agreements,  but  the 
record  is  quite  full  of  oral  statements  and  admissions  as  to  what  the 
parties  did  and  what  their  understanding  was.  Brunswick  and  La 
JElue  advanced  a  large  sum  of  money,  from  six  to  ten  thousand 
dollars,  for  the  purpose  of  working  the  mine.     It  was  not  so  much 
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(lerelopmaat  work  as  it  was  miaiog;  thej  sank  a  shaft,  ran  drifts, 
and  took  out  gold-bearing  ore.  The  mine  appeared  to  be  very  good 
and  all  parties  went  forward  with  hope  and  courage.  Some  one  or 
two  thousand  dollars  at  least  had  been  taken  out  of  the  ore,  and 
there  appeared  to  be  ''millions  in  it."  The  value  of  the  mine  was 
estimated  as  high  as  one  hundred  and  twenty  thousand  dollars,  and 
Winters,  with  his  share  of  what  was  contained  in  one  of  the  pockets, 
bought  a  ''wagon-load  of  whisky,  and  made  the  whole  town  drunk." 
At  last  he  reached  "his  home  stake,"  and  died  about  March,  1831. 

At  this  point  Brunswick  and  La  fiue  presented  a  bill  of  over  ten 
thousand  dollars  against  the  mine,  and  claimed  a  lien  for  that 
amouDt,  as  it  was  money,  provisions,  and  so  forth,  furnished  for  devel- 
opment work,  and  demanded  instant  payment.  Winters'  heirs  sought 
to  work  the  mine,  but  were  enjoined;  the  injunction  was  dissolved 
&nd  this  bill  was  filed;  a  receiver  was  prayed  for  and  appointed;  a 
master  was  also  appointed,  and  hundreds  of  pages  of  testimony 
taken;  a  trial  was  had,  and  a  decree  obtained  by  the  plaintiffs  in 
their  jfavor.  By  this  decree  it  was  found  that  "six  thousand,  two 
liundred  and  fifty-nine  dollars,  forty-four  cents  and  two  arid  one-third 
milk  is  the  sum  which  the  complainants  are  in  equity  entitled  to  secure 
in  the  first  instance  out  of  this  mining  property  after  payment  of 
the  costs  and  expenses  of  this  suit.  "It  is  therefore  ordered,  ad- 
judged and  decreed,  that  the  aforesaid  mining  claim,  known  as  the 
North  Homestake,  together  with  all  and  singular,  the  ores  extracted 
therefrom  and  undisposed  of,  and  all  tools,  materials,  machinery  and 
other  property,  be  sold  at  public  auction  for  cash.''  This  consum- 
mation is  reaoned  nearly  four  years  after  the  poor  old  man  s  exit,  and 
equity  rejoices  that  every  man  comes  by  his  own,  even  to  the  one-third 
of  a  mill.  From  this  decree,  Winters'  heirs  appeal.  The  defendants 
assert  that  their  ancestor  made  a  gift  to  Dolan  of  two  hundred  and 
fifty  feet  for  ' '  friendship's  sake,"  and  added  another  hundred  feet  for 
development  work;  that  afterwards,  but  upon  the  same  day,  Dolan 
deeded  one-half  of  jhis  interest  to  La  Bue,  and  that  the  consideration  for 
this  deed,  while  expressed  at  "  one  dollar  and  other  good  and  suffi- 
cient considierations,"  was,  in  fact,  for  the  consideration  and  with 
the  expicess  understanding  and  agreement,  that  La  Bue  should  fur- 
nish means  "^i^^  money,  tools,  j|(c.,  to  prospect  or  work  this  mineral 
ground,  to  determine  whether  ounot  there  was  a  mine  there;  whether 
&e  claim  was  worth  working.  It  seems  especially  important  at  this 
point  in  the  ease  to  determine  what  position  Winters  occupied  as  to 
the  other  two;  what  undlrstanding,  if  any,  existed  between  Dolan 
&nd  La  Bue,  we  are  not  called  upon  to  consider.  Winters  owned 
seven  hunlred  and  fifty  feet  of  mining  ground;  he  gave  three  hun- 
dred and  fifty  of  it  to  other  persons,  without  any  present  consider- 
ation, other  than  friendship  and  for  development  work  in  future. 
This  not  only  gave  these  other  persons  permission,  bat  it  in- 
^ted  them  to  dig  upon  this  ground  at  any  point  they  saw  fit,  to 
ascertain   whether  or  not  it  was  valuable  for  mining  purposes. 
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This  brings  us  at  onoe  to  the  pivot  of  this  case;  ooold  La  Baa  and 
Dolan,  by  expending  work  and  money  in  developing  this    minei 
without  some  express  agreement  compel  Winters  to  be  their  debtor  ? 
Or  did  they  go  forward  voluntarily,  and  at  their  own  risk  ?    From 
the  evidence,  it  appears  certain  that  they  controlled  the  working  of 
the  mine;  they  were  at  liberty  to  stop  any  day  they  pleased.     It  is 
not  claimed  that  there  was  any  agreement  for  them  to  go  forward, 
nor  any  understanding  as  to  how  much  money  they  were  to  expend, 
nor  how  much  work  they  were  to  do.     They  were  prospecting  their 
own  mine,  a  mine  which  had  been  given  them,  and  when  they  reach  a 
certain  stage  in  its  development,  they  stop  work,  shut  down  the 
mine,  will  not  work  it  themselves,  nor  permit  Winters'  heirs  to  work 
it,  and  demand  payment  for  all  the  money  they  have  put  in  the 
mine,  not  for  a  contribution  as  partners,  but  to  foreclose  a  lien  upon 
the  whole  mine.     They  do  not  claim  any  debt  due  from  Winters 
personally,  but  claim  that  the  whole  mine  is  responsible  to  them 
for  the  whole  amount  put  in.     We  are  not  called  upon  to  determine 
what  relation  Dolan  }iolds  in  this  proceeding,  whether  he  ought  to 
be  plaintiff  or  defendant.     We  are  simply  considering  the  position 
which  Winters  occupies.     The  man  who  originally  owned  all  the 
ground,  and  who  gave  away  nearly  one  half  of  it  for  friendship's 
sake  and  development  work — can  he  be  made  the  involuntary  debtor 
of  the  men  who  accepted  his  gifts,  and  have  voluntarily  expended 
their   money  in  hunting  for  gold  upon  his  and  their  ground,  and 
sold  out  because    they    fail  to  get  their  money  back?    As  well 
might  the  thousands  of  miners  wno  have  spent  years  of  toil  and 
millions  of  money  in  unsuccessful  search  for  mines  sue  the  United 
States  by  a  bill  in  equity,  and  claim  a  lien  upon  the  public  domain, 
because  the  general  government  gave  them  permission  to  search  for 
mines.     If  cidied  upon  to  presume  anything,   we  would  presume 
that  La  Bue  and  Dolan  agreed  to  do  a  certain  amount  of  develop- 
ment work,  but  in  the  absence  of  any  agreement,  we  cannot  presume 
even  this,  and  certainly  we  cannot  presume  that  Winters  promised 
to  pay  them  for  the  work  which  they  did  or  caused  to  b^  done  upon 
the  mine;  that  Winters,  Dolan  and  La  Bue  might  have  incurred 
debts,  and  that  the  mine  might  have  been  sold  on  execution  to  satis- 
fy the  same,  is  quite  true,  but  that  i^  not  the  case  before  the  court; 
La  Bue,  himself,  says  that  when  h#  took  an  interest  in  the  mine, 
*'it  was  a  mere  matter  of  chance  whether  the  lead  would  turn  out 
anything  or  not.     If  it  did,  we  all  wanted  to  make  all  the  money  we 
could;  if  it  did  not,  that  was  the  end  of  iif"    Again  he  says:     "As 
the  mine  showed  up  promising,  we  all  agreed  to  develop  it  farther.'* 
The  bill  itself  says  that  there  was  an  agreement  that  all  the  moneys 
advanced  by  plaintiff,  should  be  repaid  to  them  out  of  the  first  pro- 
ceeds of  said  mine,  derived  either  from  working  or  sale  thereof. 

There  is  evidence  that  La  Bue  was  to  look  to  the  mine  to  repay 
him  for  his  advancements.  He  himself  says:  *' If  the  mine  had 
turned  out  valueless,  I  would  have  lost  the  money  I  first  ad- 
vanced."   Again  he  says :  *'  I  always  thought  the  mine  could  be  sold 
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for  any  amount  I  risked  in  it."  '^That  there  was  no  individual  lia- 
bility, that  the  mine  itself  was  responsible." 

There  is  also  testimony  to  the  effect  that  he  had  a  lien  upon  the 
mine  for  his  pay;  that  it  would  pay  him  back  his  money  with  big 
interest,  etc.,  that  is,  that  all  the  parties  engaged  in  the  enterprise 
hoped  it  would  turn  out  well  and  pay  them  big.  But,  from  alt  this 
we  cannot  find  that  he  had  such  a  lien  as  the  one  contemplated  in 
this  bill.  We  are  of  opinion  that  the  decree  of  the  district  court 
most  be  vacated  and  set  aside,  and  the  bill  dismissed,  and  that  de- 
fendant recover  his  costs  both  in  the  district  and  supreme  courts, 
and  it  is  so  ordered. 

Bell,  A..  J.,  and  Wilson,  A.  J.,  concurred  in  the  results. 
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Filed  January  S2,  1885, 

MzcHANic's  IiISNb—Pboosxdingb  to  Enfobok  ABE  Equitabul— In  the  absence  of  plain 
itatatoiy  proyisions  to  the  contrary,  the  proceedings  for  the  enforcement  of  a  mechanic's  lien 
ueeqmtaole,  and  must  be  taken  upon  the  equity  side  of  the  court.  This  is  always  the  case 
where  the  statute  creating  the  lien  does  not  specifically  point  out  a  method  for  its  enf orce- 
ineni 

Tbz  Sams— Statute  most  bb  Stbictlt  Constbued— Claim  or  Lien.— The  statute  conferr- 
ing ther|riit  of  mechanic's  lien  is  in  derogation  of  the  common  law,  and  must  be  strictly  con- 
itraed.  Consequently,  where  the  statute  requires  that  the  claim  of  lien,  to  be  filed  for 
Roord,  must  be  verified  by  the  oath  of  the  person  making  the  claim,  or  of  some  other  person, 
a  cUim  of  lien  which  contains  neither  the  si^ature  nor  seal  of  the  officer  before  whom  it  pur- 
poits  to  have  been  verified,  is  fatally  defective. 

Appeal  from  the  fibrst  judicial  district  court,  of  San  Miguel  county* 
The  opinion  states  the  facts. 

Cairon^  Thorton  dt  daricy,  for  the  appellant. 
Lee  dt  Ibrt,  for  the  appellee. 

Bell,  A.  J.  This  is  an  action  of  assumpsit  (trespass ^on  the  case 
^n  promises)  brought  by  the  plaintiffs  against  one  John  B. 
Wooten,  jointly  with  the  appellant.  The  declaration  contains  the 
common  counts  in  assumpsit,  alleging  indebtedness  by  Wooten,  his 
promise  to  pay,  and  the  breach.  This  is  followed  by  a  special 
eonnt,  setting  forth  that  the  *' work,  labor,  service  and  materials  '* 
were  performed  and  furnished  for  and  about  the  construction  of  a 
Imildmg,  the  property  of  the  appellant,  and  also  setting  up  the 
makmg  and  filing  of  a  claim  for  lien  on  the  real  estate  of  the  appel- 
lant upon  which  the  building  was  erected,  in  accordance  with  the 
statutory  requirements.  These  counts  are  followed  by  a  prayer  for 
jodgment  against  Wooten  "  for  the  said  several  sums  of  money,  and 
that  said  real  estate,  or  so  much  thereof  as  is  necessary  to  satisfy 
plaintiffis'  claim,  be  sold  for  said  purpose,  pursuant  to  law  in  such 
Ctte  made  and  provided." 

To  ^s  declaration,  the  defendant,  Wooten,  pleaded  the  general 
ittae.    The  appellant  herein  appeared  separately,  and  pleaded  first, 

Vo.  61^2. 
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the  general  issue  to  the  common  counts,  and  then  added  a  special 
plea  specifically  denying  each  and  every  allegation  in  the  special 
count  in  the  declaration.  The  appellant  also  filed  a  plea  in  abate- 
ment, alleging  that  since  the  commencement  of  this  action,  the 
plaintiff  had  Drought  another  proceeding  in  equity,  in  the  same 
courti  for  the  same  cause  of  action,  and  between  tne  same  parties. 
To  this  plea  the  plaintiffs  demurred,  which  demurrer  was  sustained 
by  the  court  below.  Upon  the  issues  thus  framed,  trial  was  had, 
which  resulted  in  a  general  verdict  againt  Wooten,  assessing  plaint- 
iffs' damages  at  four  hundred  and  sixty-four  dollars  and  forty-fonr 
cents,  and  the  special  finding  against  the  appellant,  that  the  lien  of 

{>laintiff8  was  duly  filed  against  the  property  of  appellant,  as  set 
orth  in  the  special  count  in  the  declaration.  Before  judgment  was 
entered,  motions  were  made,  on  behalf  of  the  appellant,  for  a  new 
trial  and  in  arrest  of  judgment,  both  of  which  were  denied.  All  the 
evidence  is  brought  up  by  the  bill  of  exceptions. 

Various  errors  are  assigned  in  the  proceedings  in  the  court  below, 
some  of  which  we  will  consider.  The  first,  second  and  third  may  be 
considered  together. 

The  first  is :  That  such  a  suit  could  not  be  properly  brought  as 
an  action  at  law. 

The  second  is:  That  two  causes  of  action,  one  at  law,  the  other 
in  equity,  are  improperly  joined. 

The  third  is:  The  judgment  against  this  defendant  is  not  such  as 
can  be  properly  rendered  in  a  court  of  law. 

We  think  these  points  well  taken.  A  careful  examination  of  the 
law  applicable  to  tne  enforcement  of  mechanic's  liens,  leads  us  to 
the  conclusion  that  in  the  absence  of  plain  statutory  provisions, 
making  it  an  action  at  law,  theproceeding  must  be  one  taken  upon 
the  equity  side  of  the  court.  While  the  right  to  a  lien  and  its  en- 
forcement, is  purely  the  creation  of  statute,  it  is  so  complex  in  its 
nature,  because  of  the  relations  of  the  parties  to  each  other,  and  the 
mixed  character  of  the  relief  granted,  that  the  proceeding  is  one 
necessarily  Utterly  at  variance  with  the  forms  of  proceeding  in  an 
action  at  law,  and  can  only  be  properly  dealt  with  upon  the  equity 
side  of  the  court  in  the  absence  of  statutes  upon  the  subject.  This 
must  always  be  the  case  where  the  statute  creating  the  lien  does  not 
specifically  point  out  a  method  for  its  enforcement.  In  many  of  the 
states  special  provisions  are  made  in  the  mechanic's  lien  laws  for  the 
methods  of  procedure  for  their  enforcement,  and  these  methods, 
it  is  universally  held,  must  be  strictly  followed.  Of  course,  where 
the  law  itself  provides  complete  machinery  for  its  enforcement,  it 
becomes  a  special  statutory  proceeding,  and  may,  in  such  cases, 
partake  both  of  the  character  of  an  action  at  law  and  of  a  suit  in 
equity.  It  is,  as  it  is  termed  in  New  York,  a  special  proceeding,  in 
which  the  statutory  methods  are  to  be  strictly  pursued.  As  is  said 
by  Phillips,  in  his  work  on  this  subject,  *'  the  character  of  the  pro- 
ceeding, whether  legal  or  equitable,  depends  upon  statutory  pro- 
vision.    A  legislature  has  the  constitutional  power  to  frame  acts, 


Sup.  Ct.  N.  M.]    FiNANE  t;.  Lab  Yjsgas  Hotel  and  Imp.  Co.         477 

making  the  proceeding  partly  according  to  the  coarse  of  the  com- 
mon law,  and  partly  according  to  proceedings  in  equity:"  Phillips 
on  Mech.  Lien,  par.  308.  By  the  laws  of  this  territory,  no  method 
is  prescribed  for  the  enforcement  of  the  liens  created  by  statate.  In 
Buch  case,  the  learned  author  from  whom  we  have  jnst  quoted,  says: 
''Where  no  special  mode  of  proceeding  is  pointed  out  for  enforc- 
ing the  lien,  the  remedy  should  be  in  accordance  with  the  general 
principles  and  practice  relating  to  the  enforcement  of  liens.  Thus,  . 
on  a  sub-contractor  bringing  suit  to  enforce  his  lien,  he  should 
make  his  employer  a  party  as  well  as  the  owner  of  the  land,  so  as  to 
have  adjudicated  the  amount  of  the  debt  due  at  the  same  time,  and 
also  to  make  others  who  have  liens,  parties  to  settle  their  validity 
and  adjust  their  priority:"    lb.,  309. 

The  author  is  treating  of  a  proceeding  similar  to  the  one  at  bar, 
and  where  no  statutory  method  of  procedure  is  pointed  out.  It  is 
perfectly  clear  that  in  such  a  case,  a  suit  upon  the  equity  side  of  the 
court  could  be  the  only  proper  method  of  enforcing  the  lien.  In 
the  absence  of  statutory  provisions  to  the  contrary,  no  lien  of  any 
kind  can  be  enforced  except  by  a  proceeding  in  equity.  The  form 
of  action  in  the  case  at  bar  was  that  of  a  common  law  action,  and  in 
it,  two  causes  of  action,  one  at  law  in  which  a  judgment  at  law  is 
asked,  the  other  in  equity  in  which  equitable  relief  is  prayed  for, 
are  joined. 

^^We  are  of  opinion  that  the  suit  was  improperly  brought,  and  that 
tfl^  judgment  could  not  properly  be  rendered  against  the  defendant 
m  such  a  form  of  action.  And  that,  therefore,  the  motion  to  arrest 
the  judgment  should  have  been  granted. 

The  sixth  assignment  of  error  is,  the  court  erred  in  admitting  in  evi- 
dence the  pretended  record  of  the  mechanic's  lien  sued  on.  The  rights 
eonferred  by  these  liens  are  purely  statutory,  and  were  utterly 
unknown  at  the  common  law  or  m  chancery;  they  are  in  violent  der- 
ogation of  the  rights  of  property  at  the  common  law  and  must  be 
strictly  construed.  On  this  subject,  Phillips  says:  ''The  lien  of 
mechanics  and  material  men  on  buildings  and  the  land  upon  which 
they  are  erected,  as  security  for  the  amount  due  them  for  work 
done  and  materials  furnished,  is  the  'creation  of  statute,'  and  was 
unknown  either  at  common  law  or  in  equity:"    Ibid,  par.  1. 

Treating  of  the  construction  of  these  laws,  the  same  author  says : 
"  As  the  laws  call  for  nothing  unreasonable  at  the  hand  of  him  who 
wonld  fasten  an  incumbrance  upon  the  property  of  his  neighbor,  no 
]u&t  ground  of  complaint  is  afforded  by  insisting  upon  a  rigid  adher- 
ence to  its  provisions  (citing  Noll  v.  Twingford,  6  Penn.,  187),  so  an 
act  authorizing  property  to  be  encumbered  without  or  against  the 
consent  of  the  owner,  and  without  resort  to  legal  process  or  judicial 
action,  is  an  innovation  upon  the  common  law,  and  will  not  be  ex- 
tended in  its  operation  beyond  the  fair  and  reasonable  import  of  the 
words  used : "  Citing  Mushlitt  v.  Silverman,  50  N.  Y.,  360.  *  *  * 
''Statutory  provisions  permitting  the  summary  enforcement  of  private 
charges,  such  as  mechanic's  liens,  on  property  without  the  consent  of 
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the  owner  or  jadioial  sanction,  cannot  be  extended  in  their  opera- 
tion beyond  the  plain  and  fair  sense  of  the  terms  in  which  they  are 
expressed.  A  title  therefore,  nnder  the  mechanic's  lien  law,  is  purely 
statutory,  and  its  validity  depends  on  an  affirmative  showing  that 
every  essential  statutory  step  in  the  creation,  continuance  or  enforce- 
ment of  the  lien  has  been  duly  taken :"    Ibid,  par.  18. 

An  examination  of  the  record  of  the  mechanic's  lien,  or  rather  the 
claim  for  lien  which  was  filed  in  the  probate  clerk's  office,  and  which 
was  offered  and  received  in  evidence  at  the  trial  in  the  court  below, 
over  the  objection  and  exception  of  appellant,  discloses  the  fact  that, 
though  it  purports  to  have  been  sworn. to,  neither  the  signature  nor 
seal  of  the  officer  before  whom  it  purports  to  have  been  verified  ap- 
pears.   This  we  think,  should  have  been  fatal  to  the  admissibility 
of  the  paper  as  a  claim  of  lien  and  fatal  to  the  right  to  enforce  any 
Uen  based  upon  it.     The  lien  statute  of  the  territory  requires  that 
the  claim  of  lien  to  be  filed  for  record  must  be  verined  by  the  oath 
of  the  person  making  the  claim,  or  of  some  other  person:  Prince's 
Laws,  409,  par.  6. 

This  is  a  substantial  and  necessary  requirement,  and  must  be 
oomplied  with  in  order  to  make  the  claim  of  lien  effectual.  The 
statute  makes  it  obligatory  by  the  use  of  the  word  ''must,"  and  we 
think  it  was  error  for  the  court  below  to  have  admitted  the  paper  in 
evidence.  Nor  was  the  error  cured  by  proof  at  the  trial  that  the 
claim  of  lien  was  in  fact  sworn  to  before  being  placed  upon  file.  yN 
think  that  the  instrument  when  filed  should  have  been  verified,  anfi 
that  it  should  appear  upon  its  face  to  have  been  verified  before  it 
could  be  made  the  basis  of  a  proceeding  to  enforce  the  claim  based 
upon  it.  We  do  not  deem  it  necessary  to  examine  the  other  assign- 
ments of  error  as,  for  the  reasons  we  nave  already  stated,  the  judg- 
ment in  this  case  must  be  reversed  and  the  complaint  dismissed 
with  costs  to  appellant. 

Wilson,  A.  J.,  concurred. 


HouQHTON  V.  Las  Vegas  Hotel  and  Ikpbovement  Oo. 

nUd  January  31,  1S86. 
JUDOMKNT  Reybbskd  on  the  authority  of  Finane  ▼.  Lm  VegM  Hotel,  etc.,  Ca,  omU. 

Appeal  from  the  first  judicial  district  court  of  San  Miguel  county. 
The  facts  were  similar  to  those  in  Finane  v.  Las  Vegas  Hotel,  etc., 
Co.,  ante* 

CcUrori,  Thojion  dk  Clancy  and  L.  Sulzbacher^  for  the  appellant. 
JF.  L.  Pierce,  for  the  appellee. 

Bell,  A.  J.  The  record  in  this  case  raises  substantially  the  same 
questions  that  were  considered  in  the  case  of  Finane  &  Elston  against 
the  same  appellant,  ante.    The  cases  were  argued  together,  and  the 
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lesolt  which  has  been  arriyed  at  m  that  case  most  govern  the  dispo- 
sition of  this  one. 

In  this,  however,  we  do  not  pass  upon  the  safficienoy  of  the  claim 
of  lien  filed,  as  it  differs  materially  ftrom  the  claim  of  lien  filed  in 
the  other,  but  for  the  other  reasons  stated  in  the  opinion  in  the  case 
of  Finane  <b  Elston,  the  judgment  herein  must  be  reversed  and  the 
complaint  dismissed,  with  costs  to  the  appellant. 

Wilson,  A.  J.,  concurred. 


BuPE  ET  AL.  V.  New  Mexico  Lumbeb  Assooiation. 

Filed  January  3L  1886, 

Action  on  Joint  Liability— Several  Jddoment  Cannot  br  Entered.— In  an  action 
at  law  on  a  joint  liability,  judgment  cannot  be  entered  separately  against  one  of  the  defend- 
ant!. 

Ebrob  to  the  first  judicial  district  court  of  San  Miguel  county. 
The  opinion  states  the  facts. 

Frank  Springer  and  Breeckn  dt  Vincent^  for  the  plaintiffs  in  error, 
Lee  dk  Fort,  for  the  defendant  in  error. 

Bell,  A.  J.  The  defendant  in  error  commenced  a  proceeding  in 
the  court  below  to  enforce  a  mechanic's  lien. 

From  the  record  it  appears  that  the  first  step  taken  was  to  file 
what  was  entitled  a  declaration  in  assumpsit.  The  plaintiff  therein 
iras  a  sub-contractor,  having  furnished  to  the  defendants,  Bupe  A 
Ballard,  contractors,  certain  lumber,  which.it  is  charged  was  fur- 
nished  for  and  used  by  them  in  the  construction  of  a  buildiuff  which 
they  had  agreed  to  erect  for  the  co-defendants,  Duncan  and  Oakley, 
as  owners.  The  first  counts  in  the  declaration  are  all  the  common 
eoonts  in  assumpsit,  and  charge  the  four  defendants  jointly  with  the 
Talae  of  the  lumber  furnished  the  contractors  by  the  plaintiff.  Then 
comes  the  usual  demand  for  judgment  against  all  the  defendants  for 
the  amount  claimed. 

Following  the  demand  for  judfi;ment,  another  count  appears  which 
recites  a  joint  contract  with  the  defendants  Bupe  and  Bullard  as 
coDtractors,  and  Duncan  and  Oakley  as  owners  of  certain  described 
lands,  by  which  the  plaintiff  agreed  to  furnish  lumber  for  the  erec- 
tion of  a  .certain  livery  stable  by  the  said  contractors  for  the  said 
owners,  on  said  lands.  That  the  lumber  was  furnished 'as  agreed 
upon,  and  was  used  in  the  construction  of  the  stable;  and  that,  with- 
in ttie  time  limited  by  law,  the  plaintiff  filed  for  record  a  claim  of 
hen  upon  the  said  building,  in  manner  and  form  prescribed  by 
statute;  that  the  time  for  pavment  for  said  material  had  passed,  but 
that  the  defendants  had  n^lected  and  refused  to  pay  for  the  same,  to 
the  danuige  of  plaintiff.  This  count  then  closes  with  a  prayer  for 
relief  as  follows:  '*Your  petitioner,  therefore,  pray  your  honor  to 
grant  the  plaintiff  a  mechanic's  lien,  as  by  the  statute  in  such  case 
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made  and  provided,  and  that  the  said  property  be  made  subject  to 
the  judgment  awarded  herein;  and  further  that  the  court  allow  as  . 
part  of  the  costs,  the  cost  of  filing  and  recording  the  said  lien,  and 
reasonable  attorney's  fees  as  provided  by  statute  and  for  other  relief." 
To  this  so  called  declaration  in  assumpsit,  the  defendants  pleaded 
the  general  issae,  as  to  the  common  counts,  and  special  denial  to 
each  of  the  allegations  contained  in  the  special  count.     Upon  the 
issues  thus  raised,  the  parties  went  to  trial.     By  stipulation  a  jury 
was  waived,  and  the  cause  tried  by  the  court,  which,  after  hearing  the 
evidence  and  arguments  of  counsel,  found  for  the  plaintiff  as  follows: 
•»    -x-    ^    it    fQj.  ii^Q  plaintiff  personally  against   the  defendants, 
Albert  0.  Bape  and  Edward  Bullard,  in  the  sum  of  three  hundred 
and  seventy-four  dollars  and    fifty  nine  cents.     It    is    therefore 
considered  by  the  court  that  the  said  plaintiff,  the  New  Mexico 
Lumber 'Association,  do   have  and  recover  of    and  from  the  said 
defendants,  Albert  C.  Bupe  and  Edward  Bullard,  the  sum  of  three 
hundred  and    seventy  four-dollars  and   fifty-nine  cents  and  the 
costs  and  charges  in  this  behalf  paid,  laid  out  and  expended,  taxed 
at dollars;  and  the  court  further  finds  that  the  said  judg- 
ment for  three  hundred  and  seventv-four  dollars  and  fifty-nine  cents 
was  for  material  furnished   by  the  plaintiff,  for  the  erection  of  a 
frame  livery  stable,  on  lots  numbered  19,  20  and  21  of  block  No.  15 
of  Lopez  Addition  in  the  city  of  Las  Vegas,  county  of  San  Miguel 
and  territory  of  New  Mexico,  for  which  said  Bupe  and  Bullard  were 
the  contractors,  and  the  said  James  Duncan  and  Bobert   Oakley 
were  the  owners.     That  the  said  plaintiff,  on  the  9th  day  of  June, 
1883,  it  being  within  sixty  days  after  the  furnishing  the  said  mater- 
ial,  filed  in   the  office  of  the  probate  clerk  of  San  Miguel  county. 
New  Mexico,  a  claim  for  a  mechanic's  lien,  in  accordance  with  the 

Srovisions  of  the  statutes.  It  is,  therefore,  ordered,  adjudged  and 
ecreed  by  the  court,  that  the  said  propertv  is  hereby  subjected  to 
a  mechanic's  lien  for  the  payment  of  said  judgment  of  three  hundred 
and  seventj-four  dollars  and  fifty-nine  cents,  and  that  all  of  the  right, 
title  and  interest  of  the  said  James  Dancan  and  Bobert  Oakley  in 
and  to  said  property  be  sold  as  other  property  is  sold  upon  execution 
and  the  proceeds  thereof  be  applied  to  the  payment  of  said  judg- 
ment." 

It  is  assigned  as  error  that  the  court  erred  in  finding  separately 
against  Duncan  and  Oakley  for  a  sale  of  their  property  and  against 
Bupe  and  Bullard  in  a  general  judgment  for  the  purchase  money, 
when  the  declaration  was  on  a  joint  liability.  We  think  that  this 
objection  is  well  taken  and  is  fatal  to  the  judgment.  It  is  not 
necessary  to  cite  authority  to  sustain  the  proposition  that  when,  in 
an  action  at  law,  a  joint  liability  is  charged,  judgment  cannot  be  en- 
tered separately  against  one  of  the  parties.  It  is  equally  clear  that 
in  an  action  in  assumpsit,  a  judgment  to  enforce  a  mechanic's  lien, 
cannot  be  entered  against  any  or  all  the  parties.  The  question  of 
the  form  of  the  action  was  not  raised  by  the  record  before  us,  and 
so  we  cannot  consider  it  here.   It  is  considered,  however,  in  another 
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caBe^  argaed  at  the  present  term  of  the  court  (Finane  et  aL  v. 
Las  Vegas  Improvement  Co.,  vrUe)  and  the  views  expressed  in  that 
case  may  serve  as  a  guide  in  the  future  conduct  of  this  one.  As  the 
judgment  must  be  reversed  for  the  reasons  already  stated,  we  will 
not  review  the  other  alleged  errors. 

Judgment  reversed  and  case  remanded  to  the  court  below  for 
sach  further  action  as  may  be  proper. 

Wilson,  A.  J.,  concurred. 


Straits  v.  Finane  et  al. 

Filed  January  31,  1885, 

PsocEBDiNOs  TO  ENFORCE  A  Mechanic*3  Libn  ARE  EQUITABLE,  and  must  be  brou{;ht  on 
the  equity  8ide  of  the  court 

JoTXT  Action  aoain3t  Grantor  and  Grantee — Work  on  House. — Where  the  owner  of  a 
houM  oonveys  the  same  pending  the  performance  of  a  contract  for  work  thereon,  the  contractor 
cannot  maintain  a  joint  action  against  such  owner  and  his  grantee  for  a  breach  of  the 
contract. 

Ebbob  to  the  first  judicial  district  court  for  San  Miguel  county. 
The  opinion  states  the  facts. 

Louis  Sidzbacher,  for  the  plaintiff  in  error. 
Lee  dt  Fort,  for  the  defendants  in  error. 

Bell,  A.  J.    The  plaintiff  in  error  was  one  of  the  defendants  in 
the  action  in  the  court  below. 

That  action  was  brought  to  enforce  a  mechanic's  lien.  The  dec- 
laratiouy  if  it  may  be  so  called,  charged  that  a  contract  was  entered 
into  by  one  Hershell  Halstead,  as  the  owner  of  certain  houses,  with 
the  plaintiffs  below,  to  paint,  canvas  and  paper  the  said  houses, 
for  the  sum  of  one  hundred  and  ten  dollars.  That  the  plaintiffs  be- 
Wi  the  work  and  while  engaged  on  it,  but  before  its  completion, 
Halstead  sold  and  conveyed  the  said  houses  to  A..  Straus,  the  plaintr 
iff  in  error.  That  after  Straus  became  the  purchaser,  the  defendants 
in  error  were  notified  not  to  complete  the  work  and  were  not  permitted 
to  do  so  by  the  said  Straus.  That  they  presented  their  bUl  for  the 
work  to  both  Halstead  and  Straus,  but  neither  of  them  paid  the 
same  and  thereupon  they  filed  their  lien  upon  the  whole  of  the  said 
proper^.  That  the  work  is  still  unpaid  for,  and  that  there  is  still 
dne  and  owing  to  them  the  sum  of  one  hundred  and  ten  dollars. 

The  declaration  then  closes  as  follows:  ''Wherefore,  the  prem- 
ises considered,  your  petitioners  pray  judgment  against  each  of  the 
defendants  herein  for  said  sum,  damage,  interest  and  cost,  and  that 
this  honorable  court  adjudge  the  sale  of  said  premises  upon  which 
said  work  was  performed,  and  that  the  proceeds  of  such  sale  be  ap- 
plied to  the  payment  of  your  petitioners'  claim  and  the  costs  of 
these  proceedings,  and  that  a  reasonable  sum  be  allowed  them  as 

their  damages  herein. " 


4B8  West  Ooisr  BsPOBXSb.  [Sop.  Oi  N.  M. 

The  defendants  below  demarred  to  the  declaration,  for  the  reason, 
amongst  others,  that  the  action  was  brought  in  assnmpsit,  and  not 
by  bill  in  equity,  Bfid  that  the  court  had,  therefore,  no  jurisdiction. 
The  demurrer  was  overruled.  Had  the  defendants  stood  upon  it, 
and  come  to  this  court,  we  should  have  felt  compelled  to  sustain  it, 
for,  as  we  have  decided  in  Finane  et  al.  v.  The  Las  Yegas  Hotel  and 
Improvement  Company,  ante,  at  the  present  term  of  court,  proceed- 
ings to  enforce  a  mechanic's  lien  must,  in  this  territory,  be  brought 
OQ  the  equity  side  of  the  court.  After  the  demurrer  was  overruled, 
the  defendants  pleaded  non-assumpsit.  Thereafter,  a  trial  was  had 
before  the  court,  without  a  jury,  and  a  judgment  rendered  for  plaint- 
iffs, ''that  the  plaintiffs  have  and  recover  of  the  defendants  the 
sum  of  one  hundred  and  ten  dollars,  the  amount  of  their  claim,  with 
interest,  at  the  rate  of  six  per  centum  per  annum,  from  the  twenty- 
seventh  day  of  May,  1882,  until  this  judgment  is  paid,  together  with 
their  cost  in  and  about  the  filing  of  said  lien,"  and  then  the  court 
goes  on  further  to  direct  that  the  property  in  question  be  sold  to 
satisfy  the  judgment,  etc. 

We  are  of  opinion  that  it  was  error  for  the  court  below  to  have 
rendered  this  judgment  and  directed  its  entry.  It  is  clear  that,  as 
the  plaintiff  in  error  here  was  not  a  party  to  the  contract,  as  set 
forth  in  the  declaration,  he  could  not  be  jointly  charged  with  his 
co-defendant,  Halstead,  and  that  no  judgment  could  be  entered 
against  him.  As  he  was  improperly  joined  with  Halstead,  and  a 
judgment  entered  against  botn,  the  judgment  must  be  reversed  and 
the  complaint  dismissed,  with  costs  to  the  appellant,  and  it  is  so 
ordered. 

Wilson,  A.  J.,  concurred. 
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;  Filed  Jawuury  SU  1885, 

Deed— Description  when  Sufficient— Evidence  to  Identify  Pbemtsib.— A  deed 
which  describes  the  land  intended  to  be  conveyed  as  "a  tract  of  land  situated  and  beinff  in  the 
oonnty  of  Bernalillo,  territory  of  New  Mexico,  known  as  the  place  where  Jesus  Maria  Martin 
resided,  being  one  hundred  and  thirtv-seven  yards  from  noiih  to  south  wide,  containing 
about  —  acres ;  bounded  on  the  south  by  the  lands  of  Chritiana  Armiio,  and  on  the  north 
by  the  lands  of  M.  Lopez,"  is  not  void  for  uncertainty,  send  parol  evidence  \m  admissible  to 
identify  the  premises  intended  to  be  conveyed  and  to  connect  them  with  the  land  in  con- 
troversy. 

Defbotivb  Acknowledoments—Octrativb  Act.— The  act  of  1874,  Prince's  Comp.  Laws, 
239,  was  only  intended  to  cure  defective  acknowledgments  to  deeds;  it  did  not  supply  the 
want,  nor  obviate  the  necessity  of  an  acknowledgment. 

Subsequent  bona  fide  Purchaser— Rights  of.— A  prior  deed,  neither  acknowledged 
nor  recorded,  passes  the  title  as  between  the  parties  thereto,  but  is  not  admimible  in  evi- 
dence to  defeat  the  title  of  a  subsequent  bona  fide  purchaser  without  notice. 

Power  of  Court  to  Direct  VERDicT.—The  court  has  power  to  direct  a  verdict  in  all 
cases  where  there  is  no  disputed  question  of  fact  to  be  submitted  to  the  jury,  or  where  thers 
is  no  evidence  to  warrant  an  adverse  verdict,  and  the  court  would  feel  bound  to  set  aside 
such  verdict  if  rendered. 

Deeds  of  Bargain  and  Sale— Covenants  not  Implied. —Under  the  statute  of  New 
Mexico  the  use  of  the  words,  bargained  and  sold"  in  deeds  of  conveyance,  do  not  ia^y  a 
covenant  on  the  part  of  the  grantor  that  he  is  possessed  of  a  valid  fee  simple  title  to  the 
premises  conveyed.  The  statute  which  purports  to  give  such  effect  to  the  use  of  such  words, 
held  to  be  so  defective  as  to  be  practically  meaningless. 
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Appeal  from  the  second .  jndioial  district  court  of  Bernalillo 
comity.    The  opinion  state  the  facts. 

William  B.  ChUderSy  for  the  appellant. 
William  Breeden,  for  the  appellee. 

AxTELL,  C.  J.  This  is  an  action  for  breach  of  covenant.  Theplaint- 
ifiTs  declaration  alleges  that  the  defendant,  by  its  three  several  deeds 
of  conveyance,  made  in  the  months  of  February  and  March,  1831,  and 
for  the  consideration  named  therein,  conveyed  to  the  plaintiff  certain 
lots,  pieces  and  parcels  of  ground,  situate  in  the  town  of  Albuquerque, 
county  of  Bernalillo,  described  ^n  said  declaration  as  lots  nos.  18,  19, 
20,  21,  22,  23  and  24,  in  block  11,  and  lots  15, 16  and  23,  in  block  12, 
and  lot  12,  in  block  18,  of  said  town  of  Albuquerque,  according  to 
a  map  of  said  town  made  by  John  C.  Fulton,  filed  in  the  office  of 
the  recorder  of  said  county  of  Bernalillo,  on  the  fifth  day  of  May, 
1880.  ^ 

Copies  of  the  deeds  were  filed  with  the  declaration,  and  appear 
m  the  record  as  exhibits  in  connection  therewith.  They  are  all  in 
form  what  are  usually  known  and  described  as  *'  bargain  and  sale  " 
deeds,  and  contain  no  express  covenants.  The  language  used  in 
each  of  said  deeds  to  effect  the  conveyance  is  as  follows,  to  wit: 
''  that  the  grantor  has  granted,  bargained,  sold,  aliened,  remised^ 
released,  conveyed  and  confirmed,  and  by  these  presents  does  grant, 
bargain,  sell,  alien,  remise,  release,  convey  and  confimn"  unto  the 
grantee  the  lots  and  premises  described  in  the  deed. 

For  a  breach  of  covenant  constituting  his  cause  of  action,  the 
plaintiff's  declaration  alleges  ''  that  the  defendant,  at  the  time  of  the 
making  and  delivery  of  the  said  several  deeds,  was  not  lawfully 
seized  of  an  estate  in  fee  simple  in  and  to  the  said  real  property, 
and  had  not  good  right  and  full  power  to  convey  the  same.' 

To  this  declaration  the  defendant  interposed  seven  separate  pleas, 
five  of  which,  in  somewhat  varying  form,  alleged  and  were  to  the 
effect  that  the  defendant  was,  at  the  time  it  executed  the  said  con- 
TeyanoeSy  lawfully  seized  of  an  estate  in  fee  simple  in  and  to  the 
premises  conveyed,  and  had  good  right  and  full  power  to  convey  the 
same.  The  other  two  pleas  further  averred  in  substance  that  there 
had  been  no  ouster  or  assertion  of  a  better  title  to  the  said  prop- 
erty, wherebv  the  possession  of  the  plaintiff  was  either  disturbed 
or  threatened.  The  plaintiff  replied  to  the  said  five  pleas,  and  issue 
was  joined  thereon.  To  the  said  last  described  pleas  a  demurrer 
was  interposed  and  sustained  by  the  court,  upon  thid  ground  that 
the  action  was  for  breach  of  covenant  of  seizin,  and  not  for  breach 
of  covenant  of  warranty. 

The  cause  went  to  trial  upon  the  issues  formed  by  and  upon  the 
fife  pleas  to  which  replications  were  filed,  which  were  in  substance 
ftad  to  the  effect  that  the  defendant  had  performed  its  covenant,  and 
(he  only  covenant  which  could  be  imputed  to  it  or  implied  from  its 
said  deeds  of  conveyance. 
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The  court  held  that  the  bnrden  of  proof,  under  the  state  of  the 
pleadings,  was  upon  the  defendant.  No  point  is  made  upon  this 
ruling,  but  we  are  of  opinion  that  it  was  correct. 

Defendant  then  introduced  ievidence  in  support  of  its  pleas,  and 
plaintiff  thereafter  also  introduced  evidence,  both  oral  and  written, 
and  at  the  close  of  the  trial  the  court,  upon  motion  of  defendant, 
instructed  the  jury  to  find  for  the  defendant,  upon  the  ground  that 
there  was  no  question  of  fact  for  the  jury  to  pass  upon.  The  jury 
rendered  a  verdict  accordingly,  and  a  judgment  was  thereupon  en- 
tered for  the  defendant,  from  which  judgment  the  plaintiff  appealed 
to  this  court.  • 

No  regular  assignment  of  errors  was  filed,  but  the  plaintiff  has 
suggested  and  discussed  numerous  propositions  and  divers  alleged 
errors  in  the  court  below,  in  the  course  of  the  trial. 

We  agree  with  the  position  taken  by  the  counsel  for  the  defend- 
ant, that  the  questions  necessary  to  be  considered  in  the  determina- 
tion of  this  case  are : 

First:  Did  the  court  err  in  admitting  as  evidence  for  the  defend- 
ant the  deed  of  Martin  et  aL  to  Talbott  et  aL?  Defendant's  exhibit 
D.,  p.  35  of  record. 

Second :  Did  the  court  err  in  admitting  parol  evidence  to  explain 
said  deed  of  Martin,  and  to  show  that  the  town  lots  in  question  were 
within  the  lands  conveyed  by  it? 

Third :  Did  the  court  err  in  excluding  the  deed  of  Martin  et  aL 
to  Garcia,  plaintiffs'  exhibit  D.,  record,  page  73,  and  deed  of  Garcia 
to  Greening?    Plaintiffs*  exhibit,  record,  page  95. 

Fourth :  Did  the  tiourt  err  in  directing  a  verdict  for  the  defend- 
ant? 

Another  question  is  presented  by  the  record,  which  is  of  such  im- 
portance as  to  merit  serious  consideration,  and.  will  be  considered 
further  on. 

ThexB  can  be  no  serious  difficulty,  in  view  of  the  facts  which  ap- 
pear a  the  record,  in  correctly  answering  the  foregoing  queries. 

The  deed  of  Martin  et  al.  to  Talbott  et  a2.,  the  admission  of 
which,  as  evidence  for  the  defendant,  was  objected  and  excepted 
to,  was  the  foundation  of  the  defendant's  title  to  the  premises  in 
question;  it  was  a  bargain  and  sale  deed  with  special  covenant  of 
warranty,  and  was  duly  executed  January  1st,  i880,  and  properly 
recorded  on  the  first  day  of  May,  1880.  The  plaintiff  claims,  and 
his  ground  of  objection  to  the  admission  of  this  deed  is,  that  it  was 
absolutely  void  for  uncertainty  in  the  description  of  the  property  in- 
tended to  be  conveyed.  The  language  used  to  describe  the  premises 
is  as  follows:  '^A  tract  or  parcel  of  land,  situated  and  being  in  the 
county  of  Bernalillo,  territory  of  New  Mexico,  known  as  the  place 
where  Jesus  Maria  Martin  resided,  being  one  hundred  and  thirty- 
seven  yards,  from  north  to  south,  wide,  containing  about 

acres,  bounded  on  the  south  by  the  lands  of  Ohntiana  Armijo,  and 
on  the  north  by  the  lands  of  M.  Lopez." 
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That  snch  a  deed  is  not  void,  and  may  be  effectual  to  convey 
lands,  is  too  clear,  upon  reason  and  authority,  to  require  serious 
argument.  "  It  is  undoubtedly  essential  to  the  validity  of  a  convey- 
ance that  the  thing  conveyed  must  be  so  described  as  to  be  capable 
of  identification,  but  it  is  not  essential  that  the  conveyance  should 
itself  contain  such  a  description  as  to  enable  the  identification  to  be 
made  without  the  aid  of  extrinsic  evidence,"  is  the  apt  language 
used  by  the  court,  in   Stanley  v.  Green,  12  Cal. .  166. 

The  general  rule  is,  that  if  the  description  of  the  premises  given  in 
a  deed  affords  sufficient  means  of  ascertaining  and  identify- 
ing the  land  intended  to  be  conveyed,  it  is  sufficient  to  sustain  the 
conveyance:  Vose  v.  Bradstreet.  27  Me.,  156;  Bosworth  v.  Bturt- 
evant,  2  Oush.,  392;  Eggleston  v.  Bradford,  10  Ohio,  312. 

Accordingly,  it  was  held  in  Frey  v.  Clifford,  44  Oal.,  343,  that  a 
deed  of  ^*  all  the  right,  title  andjinterest  in  Sacramento  City,  Upper 
California,  consisting  of  town  lots  and  buildings  thereon,"  was  valid 
and  sufficient  to  convey  the  lots  in  controversy.  Also  in  Starling  v. 
Blair,  4  Bibb,  289,  the  court  held  that  a  deed  of  all  the  lots  the 
grantor  owned  in  the  town  of  Frankfort,  was  good  for  all  the  lots 
that  could  be  identified  as  belonging  to  the  grantor  at  the  date  of  his 
deed.  Adjudged  cases,  in  which  similar  conclusions  have  been 
reached,  and  which  show  conclusively  that  the  deed  in  question  was 
not  void  for  uncertainty  of  description,  might  be  cited  indefinitely, 
bnt  it  is  unnecessary  to  multiply  authorities  upon  this  point;  in  such 
eases,  that  is  sufficiently  certain  which  can  be  made  certain  by  com- 
petent evidence.  We,  therefore,  hold  that  the  deed  in  question  was 
not  void,  and  was  properly  admitted  in  evidence.  It  necessarily 
follows  from  the  foregoing,  that  parol  evidence  was  admissible,  and 
was  properly  admitted  to  identify  the  premises  in  dispute,  and  con- 
nect them  with  the  deed.  Such  evidence  was  not  offered,  and  did 
not  tend  to  vary,  modify  or  contradict  the  deed,  but  simply  to  apply 
it  to  its  subject  matter,  and  to  identify  the  lands  intended  to  be  con- 
veyed. That  parol  evidence  is  admissible  for  such  purposes, 
bas  been,  we  believe,  almost  uniformly  *  held  by  courts 
of  the  highest  character  and  authority,  and  is  stated  as  a  set- 
tled rule  by  standard  authors  in  elementary  works  upon  the  law  of 
evidence.  The  parol  evidence  identifies  the  subject  upon  which  the 
deed  operates,  and  then  the  estate  passes  by  force  of  the  deed.  In 
this  case,  after  the  introduction  of  the  deed  in  question,  the  defend- 
ant proceeded  to  identify,  by  parol  evidence,  the  lots  in  controversy 
as  being  within  the  limits  of  the  place  where  Jesus  Maria  Martin  re- 
sided, and  in  the  opinion  of  the  court  which  tried  the  cause,  and  of 
this  court,  proved  that  the  lots  described  in  plaintiff's  declaration 
were  a  portion  of  the  lauds  conveyed  bv  the  deed  of  Martin  et  al.  to 
Talbott  et  al. 

Mariano  Armijo,  one  of  the  grantees,  testified  that  the  grantor, 
Martin,  lived  and  had  his  residence  upon  the  lands  conveyed  by  the 
deed  at  the  time  of  his  conveyance  of  the  same  to  Talbott  et  al. 
(Talbott  and  the  witness);  that  they  measured  the  land  at  the  time 
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they  bought  it,  and  that  by  such  measorement,  the  lots  in  contro- 
vers  J  were  included;  that  the  lots  in  controversy  were  a  part  of  the 
land  described  by  Jesus  Maria  Martin  in  said  deed,  as  the  place 
where  he  resided.     Defendant  then  showed  that  Talbott  and  Armijo 
conveyed  the  lands  acquired  by  them  from  Martin  et  cU.  to  Huning 
^  aL,  who  in  turn  conveyed  the  same  to  the  defendant  by  deed,  dated 
May  8th,  1880,  and  duly  recorded  on  the  same  day,  and  proved  that 
the  plaintiff  and  no  covenants  of  any  character  contained  therein, 
lots  in  controversy,  by  causing  them  to  be  surveyed  and  laid  off  into 
lots  and  blocks  as  a  part  of   the  town  of  Albuquerque  and  a  plat 
thereof  prepared  and  filed  in  the  office  of  the  recorder  of  Bernalillo 
county  and  proceeded  to  sell  and  dispose  of  the  lots,  and  it  nowhere 
appears  that  the  possession  and  right  of   the  defendant  was  ques- 
tioned in  any  way  until  after  its  conveyance  to  the  plaintiff;  how 
long  afterwards,  or  whether  ever  questioned  except  by  the  plaintiff, 
does  not  appear  in  the  record.     The  defendant  having  rested,  the 
plaintiff,  after  introducing  his  deeds  of  conveyance  from  the  defend- 
ant, offered  in  evidence  deed  of  Martin  et  al.  to  Juan  Garcia,  dated 
March  12,  1864,  and  recorded  August  21,  1880.    Upon  objection  by 
the  defendant,  the  court  excluded  and  refused  to  admit  said  deed  in 
evidence. 

This  deed  is  marked  ^' Plaintiff *s  exhibit  D,"  and  we  think  was 
prpperly  excluded.  It  was  not  recorded  At  the  time  the  deed  of 
Martin  et  al.  to  Talbott  et  al,  under  which  defendant  claimed,  was 
made  and  delivered,  and  bore  no  evidence  of  having  been  executed 
or  acknowledged.  Neither  was  it  recorded  until  after  the  defend- 
ant took  the  land  by  conveyance  from  Huning  e^  a/.,  and- entered 
upon  the  possession  thereof.  It  appears  from  the  evidence  ihat  no 
change  of  possession  followed  the  alleged  execution  of  the  deed  to 
Garcia,  who  himself  testified  that  he  only  bought  the  land  and  left 
it  in  the  possession  of  the  alleged  grantor.  There  was  no  sugges- 
tion that  either  defendant  or  Huning  et  oZ.,  or  Talbott  and  Armijo 
ever  had  any  notice  of  any  kind  of  the  existence  of  said  deed  or  of 
any  claim  of  Garciti  to  the  premises  in  question,  or  of  any  olaim  ad- 
verse to  Jesus  Maria  Martin,  whose  title  is  recoffnized  by  both  par- 
ties, and  who,  according  to  the  evidence,  resided  upon  the  lands 
conveyed  by  him  to  Talbott  and  Armijo  at  the  time  of  that  convey- 
ance, and  when  they  measured  and  took  possession  thereof,  inolud- 
ing  the  lots  in  dispute. 

The  plaintiff  claims  that  ''the  defect  in  the  acknowledgment  of 
the  deed ,  was  cured  by  the  act  of  1874,  Pribce's  compilation  of  the 
laws  of  N.  M.,  239,"  but  the  statute  does  not  have  the  effect  sought 
to  be  given  it  by  the  plaintiff.  That  act  cures  defectiye  ac- 
knowledgments; it  does  not  supply  the  want  nor  obviate  the  neces- 
sity of  an  acknowledgment  as  between  the  parties  thereu>;  this 
deed  would  doubtless  have  been  admissible,  but  it  clearly  could 
not  be  received  p  gainst  the  defendant  in  this  case,  nor  coula  proof 
that  as  a  matter  of  fact,  its  execution  had  been  aoknowleaged» 
which  was  offered  by  plaintiff,  make  this  deed  admissible  as  evi- 
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denoe  a^inst  the  defendant,  who  was  an  innocent  purchaser  with- 
out notice  and  in  possession  under  valid  conveyances  before  the 
deed  in  question  was  recorded.  We  are  of  opinion  that  the  said  deed 
was  not  admissible  in  this  case  against  the  defendant  for  any  pur- 
pose and  this  brings  us  to  the  last  question  necessarily  to  be  de- 
termined it  disposing  of  this  case,  wnich  is  as  to  the  propriety  of 
the  instruction  by  the  court  to  the  jury  to  find  for  the  defendant. 

It  is  proper  for  the  court  to  direct  a  verdict  in  all  cases  where 
there  is  no  disputed  question  of  fact  to  be  submitted  to  the  jury. 
In  any  case,  where  there  is  no  evidence  to  warrant  an  adverse 
verdict  and  where  the  court  would  feel  bound  to  set  aside  such  ver* 
diet  if  rendered,  it  is  folly  to  submit  the  case  to  the  jury  and  the 
proper  practice  under  such  circumstances  is  for  the  court  to  direct 
a  verdict  for  the  party  entitled  thereto.  We  think  that  in  this  case, 
fliere  was  nothing  for  the  jury  to  determine,  no  evidence  to  war- 
rant a  verdict  for  the  plaintiff;  that  the  defendant  was  entitled  to  a 
▼erdiot,  and  that  the  direction  to  the  jury  to  find  accordingly,  was 
correct. 

We  have  thus  determined  the  tour  material  questions  above  men- 
tioned in  favor  of  the  defendant  and  of  the  correctness  of  the  rulings 
and  judgment  of  the  court  in  this  case;  but  had  our  conclusions 
been  otherwise,  there  is  another  question  presented  which  as  before 
stated  we  regard  as  entitled  to  serious  consideration,  and  entirely 
too  important  to  be  passed  over,  and  which,  in  our  opinion,  entitled 
die  defendant  and  required  the  court  to  give  to  the  jury  the  instruc- 
tion to  find  for  the  defendant, 
the  defendant  took  immediate  possession  of  said  lands,  including  the 

There  were  no  covenants  expressed  in  the  defendant's  deeds  to 
except  such  as  could  be  implied  from  the  conveyances,  and  the 
words  used  therein  to  effect  the  conveyance.  The  plaintiff  conten4s 
that  under  the  statute  of  New  Mexico,  the  use  of  the  words  **  bar- 
gained and  sold,"  in  said  deeds,  amounts  to  an  express  covenant  on 
the  part  of  the  grantor  that  it  was  possessed  of  a  valid  fee 
ample  title  to  the  premises  conveyed.  And  it  is  upon  this  claim 
alone  that  his  right  of  action  exists.  Unless  such  covenant  is  prop- 
erly to  be  implied,  the  plaintiff  has  no  pretense  of  a  cause  of  action. 
The  language  of  the  statute  invoked  or  that  portion  of  it  material  to 
be  considered,  is  as  follows,  to  wit :  '*  The  words '  bargained  and  sold/ 
or  words  to  the  same  effect,  in  all  conveyances  of  hereditary  real 
estate,  unless  restricted  in  express  terms  on  the  part  of  the  person 
eonveying  the  same,  himself  and  his  heirs  to  the  person  to  whom  * 
the  property  is  conveyed,  his  heirs  and  assignees,  shall  be  limited 
to  the  following  effect,  first:  if  the  conveyor  at  the  time  of  the  exe- 
ention  of  said  conveyance  is  in  possession  of  an  unreclaimed  title  in 
fee  simple  to  the'property  so  conveyed;  second :  if  the  said  real  estate 
at  the  time  of  the  execution  of  said  conveyance  is  free  from  all  in- 
eombrance  made  or  suffered  to  be  made  by  the  conveyor  or  by  any 
person  claiming  the  same  under  him." 
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It  seems  to  be  admitted  that  this  statute  was  taken  from  Missouri, 
and  intended  to  be  a  copy  of  the  statute  of  that  state,  and  we  think 
this  is  probably  the  fact.  Similar  language  is  used  in  the  Missouri 
statute,  and  it  is  not  unlikely  that  an  attempt  was  made  to  copy  it; 
but,  if  so,  the  copyist  failed  in  his  purpose,  as  the  material  words 
of  the  Missouri  statute,  declaring  the  effect  of  the  use  of  the  words 
relied  upon,  to  wit,  ''  shall  be  construed  to  be  the  following  express 
covenants,"  are  wholly  omitted  from  our  statute,  and  we  are  asked 
to  supply  them  by  implication  and  construction,  and  to  give  the 
statute  the  effect  claimed  for  it  by  reason  of  the  use  of  the  words 
mentioned  by  intendment  as  to  the  intention  of  the  legislature. 
Such  implied  covenants,  or  to  imply  covenants  of  an  important 
character  from  the  granting  words  m  a  deed,  are  not  favored  by 
the  courts.  In  the  language  of  chancellor  Kent,  ''To  imply  sucn 
covenant  is  making  those  words  operate  very  often  as  a  trap  to  the 
unwary."  We  think  such  statute  must  be  strictly  construed  in  favor 
of  the  person  executing  the  conveyance,  from  tne  words  of  which 
such  covenant  is  sought  to  be  implied. 

In  Rentes  Commentaries,  vol.  4,  page  474,  the  learned  author 
says:  ''In  Pennsylvania,  Indiana,  Mississippi,  Delaware,  Missouri, 
Illinois  and  Alabama,  it  is  declared  by  statute  that  the  words  '  gran^ 
bargain  and  sell'  in  conveyances  in  fee  shall,  unless  especially  re- 
strained, amount  to  a  covenant  that  the  grantot  was  seized  of  an 
estate  in  fee,  freed  from  incumbrances  done  or  suffered  by  him,  and 
for  quiet  enjoyment  as  against  his  acts;  but  in  Gratz  v.  Ewalt,  it 
was  adjudged  that  those  words  in  the  Pennsylvania  statute  (and  the 
decision  will  equally  apply  to  the  same  statutory  language  in  other 
states)  did  not  amount  to  a  general  warranty,  but  merely  to  a  coven- 
ant that  the  grantor  had  not  done  anv  act,  nor  created  any  incum- 
brance whereby  the  estate  might  be  defeated.  Upon  this  construc- 
tion, the  words  of  the  statute  are  divested  of  all  dangerous 
tendency;  and  they  amount  to  no  more  than  did  the  provision  of  the 
English  statute  of  6  Anne,  ch.  35,  sec.  30,  upon  the  same  words." 
And  the  eminent  commentator  adds:  "It  mav  not  be  very  incon- 
venient that  those  granting  words  should  imply  a  covenant  against 
the  secret  acts  of  the  grantor;  but,  beyond  that  point,  there  is  great 
danger  of  imposition  upon  the  ignorant  and  unwary,  if  any  coven- 
ant be  implied  that  is  not  stipulated  in  clear  and  express  terms." 
We  fully  concur  in  this  view,  and  would  be  unwilling  to  give  our 
statute  any  broader  construction  and  effect,  unless  constrained  to 
•believe  that  we  could  not  justly  avoid  it.  This  was  the  interpreta- 
tion given  to  similar  language  in  New  York,  prior  to  the  adoption 
of  their  revised  statutes,  which  effected  a  change;  also,  in  North 
Carolina  and  Alabama:  Bickets  v.  Dickens,  1  Muph.,  343;  Powell 
V.  Lyles,  lb.,  348;  Roebuck  v.  Duprey,  2  Ala.,  535. 

And  in  Mississippi,  in  Latham  v.  Morgan  &  Filz,  1  S.  &  M.,  ch. 
61,  the  statute  of  that  state,  containing  a  like  provision,  was  so  con- 
strued. 
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There  was  considerable  disoussion  as  to  the  meaniD^  and  effect  of 
a  coyenant  of  seizin,  and  the  distinction  between  seizin  and  title, 
bat  we  will  not  now  consider  that  subject.  The  claim  of  the  plaint- 
iff is,  in  substance,  clearly,  that  the  effect  of  the  statute  is  to  create 
a  warranty  of  title  by  the  use  of  the  words  ''bargained  and  sold" 
and  we  cannot  consent  that  the  statute  operates  to  create  any  such 
implied  covenant.  We  go  further,  and  hold  that,  by  reason  of  the 
omission  of  the  operative  word  of  the  Missouri  and  other  statutes 
of  like  character,  that  the  use  of  the  words,  '*  bargained  and  sold," 
''shall  be  construed  to  be  the  following  express  covenants."  Our 
statute  is  so  defective  as  to  be  practically  meaningless;  that  the 
legislature  failed  to  intelligibly  declare  the  effect  of  the  use  of 
words,  and  that  the  statute  is  not  effective  to  create  the  covenant 
which  we  are  asked  to  imply  from  the  use  of  the  words  "bargained 
and  sold;"  and  that,  therefore,  the  use  of  these  words  has  no  other 
or  greater  effect  than  was  given  them  by  the  English  statute  above 
quoted.  Hence  it  follows  that  the  plaintiff  could,  under  no  circum- 
stances, be  entitled  to  a  verdict  and  judgment  in  this  case.  We 
find  no  error  in  the  record  to  the  prejudice  of  the  plaintiff,  and  the 
judgment  is  therefore  affirmed. 

Wilson,  A.  J.  I  concur  in  affirming  the  judgment  of  the  court  be- 
low, but  express  no  opinion  upon  the  construction  of  the  statute. 


SUPREME  COURT  OF  OREGON. 
Jaoobsen  v.  Jaoobsen. 

Filed  January  15, 1886. 

DnroBCi—AcnoR  fob  Whbn  mat  bb  Maintained— Cause  Occurbino  in  Another  State. 
—An  action  for  a  divorce  may  be  maintained  for  the  cause  mentioned  in  subdivision  6  of 
iection  491  of  the  civil  code,  after  the  plaintiff  has  been  an  inhabitant  of  the  state  for  one 
year,  although  Uie  cause  of  action  may  have  occarred  in  another  state  or  territory  more  than 
coe  year  prior  to  the  commencement  of  the  action. 

AppEAii  for  Wasco  county.    The  opinion  states  the  facts. 

W.  H.  Birdf  for  the  appellant. 
No  appearance  for  the  respondent. 

Bt  the  Court.  Plaintiff  and  defendant  were  residents  of  Wash- 
inton  territory  until  December,  1882,  when  they  separated,  plaintiff 
remoTinjJc  to  this  stete,  where  she  has  since  lived.  On  the  twenty- 
eighth  of  January,  1884,  she  began  this  suit  for  a  divorce,  on  the 
ground  of  the  cruel  and  inhuman  treatment  of  her  husband.  No 
answer  or  appearance  was  made  by  the  defendant.  The  facts 
alleged  were  satisfactorily  established  by  the  evidence;  but  the  last 
act  complained  of,  or  proven,  happened  before  the  separation  of  the 
parties,  and  more  than  a  year  prior  to  the  commencement  of  this 
suii 
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The  last  clause  of  section  494,  civil  code,  provides  that,  *'when 
the  suit  is  for  any  of  the  causes  specified  in  subdivisions  3,  4,  5,  or 
6  of  section  491,  the  defendant  may  admit  the  charge,  and  show  in 
bar  of  the  suit  that  the  act  complained  of  ^  ^  *  ^  has  not  been 
committed  within  one  year  after  the  right  of  suit  occurred,"  and 
said  subdivision  six  is  the  one  upon  which  this  suit  is  grounded.  It 
was  held  by  the  court  below  that  the  clause  of  section  494,  just 
quoted,  constituted  a  bar  whenever  it  appeared  that  more  than  a 
year  had  elapsed  between  the  act  complained  of  and  the  commence- 
ment of  the  suit,  and  this  whether  the  defendant  claimed  the  bene- 
fit of  the  provision  or  not. 

We  are  unable  to  concur  in  this  view.  By  section  493  it  is 
enacted  that,  ''In  a  suit  for  the  dissolution  of  the  marriage  contract, 
the  plaintiff  therein  must  be  an  inhabitant  of  the  state  at  the  com- 
mencement of  the  suit,  and  for  one  year  prior  thereto;  which  resi- 
dence shall  be  sufficient  to  ^ive  the  court  jurisdiction  without  regard 
to  the  place  where  the  marriage  was  solemnized,  or  the  cause  of  suit 
arose. 

In  this  case  it  appears  that  when  the  conduct  of  the  defendant 
became  such  that  the  plaintiff  could  no  longer  endure  it  sEe  left  his 
domicil  and  took  up  her  residence  in  this  state.  Under  section  493 
she  could  not  maintain  a  suit  here  until  she  had  been  an  inhabitant 
of  the  state  for  one  year.  And,  according  to  the  views  of  the  court 
below,  she  is  barred  wiien  the  year  has  elapsed.  But  it  seems  clear 
that  by  the  right  of  suit  spoken  of  in  section  494  is  meant  a 
present  right  to  resort  to  the  courts  for  redress.  Such  a  right  did 
not  accrue,  to  the  plaintiff  till  she  had  been  an  inhabitant  of  this 
state  for  one  year,  or  less  than  two  months  before  she  filed  her 
complaint. 

Wnether  the  provisions  of  section  494,  above  quoted,  oould  be 
held  to  bar  a  suit  in  any  case,  when  not  pleaded  by  the  defendant, 
it  is  not  necessary  now  to  decide. 

Let  a  decree  be  entered  in  accordance  wilh  the  prayer  of  the  com- 
plaint. 


David  v.  Waters. 

FUed  January  £5, 1886, 

Dbath  of  MnroB  Child— Ck>icpLAiNT  vor  bt  Mothbb— Allbqaxion  of  Fathbb*8 
Death.— A  complaint  by  a  mother,  under  section  33  of  the  civil  code,  to  recover  for  the 
death  of  a  minor  child,  will  not  be  considered  fatally  defective  for  failure  to  aUeee  the  death 
or  desertion  of  the  father,  if  it  contain  an  allegation  that  the  mother  was  next  of  Idn.  Under 
such  an  allegation  and  a  verdict  in  favor  of  the  plaintiff,  proof  of  the  father's  death  will  be 
presumed. 

Appeal  from  the  circuit  court  of  Wasco  county.     The  opinion 
states  the  facts. 

J.  C.  Mortland,  for  the  appellant. 
B.  B.  OUtner,  for  the  respondent. 
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Thaieb,  J.  This  appeal  is  from  a  judgment  of  the  cironit  court 
for  the  county  of  WasGO,  rendered  *in  favor  of  the  respondent  and 
against  the  appellant,  in  an  action  brought  by  the  former  against  the 
latter  to  recover  damages  for  the  death  of  a  child.  The  respondent 
alleges  in  his  complaint  that  Bernhard  David  was  in  the  employ  of 
the  Lost  Lake  and  Columbia  Manufacturing  Company  in  their  saw 
miirin  said  county;  that  in  the  forenoon  of  the  twenty-third  day  of 
November,  1883,  while  he,  with  one  Jack  Woods,  the  engineer  of 
said  company,  was  endeavoring  to  remove  the  main  driving  wheel 
from  its  center,  the  appellant  carelessly,  negligently  and  wrongfully 
turned  on  the  steam  of  the  engine  which  drove  said  wheel,  suddenly 
set  it  in  motion,  and  which  resulted  in  the  immediate  death  of  the 
said  Bernhard,  that  said  Bernhard  was  under  the  age  of  twenty-one 
years  and  died  intestate;  that  his  next  of  kin  was  his  mother,  the 
said  respondent,  who  was  dependent  upon  him  for  support;  and  who, 
by  the  loss  of  his  labor  and  services  had  sustained  pecuniarv  injury 
by  his  death.  The  case  was  tried  by  the  court  and  a  jury  auly  im- 
panelled. The  said  jury  returned  a  small  verdict  for  the  respond- 
ent upon  which  the  judgment  appealed  from  was  entered.  The 
only  question  raised  by  the  appeal  is  as  to  the  sufficiency  of  the  com- 
plain^ which  question  is  raised  for  the  first  term  in  this  court. 

The  statute  under  which  such  an  action  is  maintainable,  provides 
that  a  father,  or  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  maintain  an  action  as  plaintiff  for  the  injury  or  death 
of  a  child:  sec.  33,  civil  code;  and  the  appellant^s  counsel  insists 
that  the  complaint  is  fatally  defective  in  not  alleging  the  fact  that 
the  father  of  the  said  Bernhard  was  either  dead  or  had  deserted  his 
family.  That  allegation  is  not  in  terms  made  in  the  complaint,  and 
the  judgment  will  have  to  be  reversed  unless  the  fact  omitted  is  so 
conneoied  with  the  facts  which  are  alleged  in  the  complaint  that 
they  could  not  have  been  proved  without  proving  the  fact  omitted. 
The  allegation  in  the  complaint  is  that  said  Bernhard's  next  of  kin 
was  his  mother,  the  respondent,  and  that  fact  is  presumed  after 
verdict  to  have  been  proved  at  the  trial.  Could  the  fact  that  the 
respondent  was  the  next  of  kin  to  the  said  Bernhard,  have  been 
proved  without  proving  that  his  father  was  dead  ?  ' '  Next  of  kin  *' 
mast  mean  nearest  in  relationship,  and  we  think  implies  that  the 
father,  who  would  have  occupied  that  relation  if  alive,  was  dead. 
We  are  of  the  opinion  that  we  may  presume  after  verdict  that  proof 
of  the  father's  death  was  made  at  the  trial  in  the  proof  that  the  mother, 
the  respondent,  was  next  of  kin.  Such  a  presumption  we  believe, 
would  be  authorized  under  the  rule  laid  down  in  Addington  v.  Al- 
len, 11  Wend.,  375.  The  judgment  of  the  court  below  is  therefore 
affirmed. 

So.  61—9. 
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Cbawfobd  v.  Linn  County. 

Filed  January  tS,  1886. 

^  Taxation— CoNBTiTOTioNAL  Limitation— Equality  of  Taxation.— Under  a  constitutional 
limitation  that  "the  rate  of  assedsment  and  taxation  shall  be  equal  and  uniform"  the  legis* 
lature  has  power  to  select  for  taxation  mortgajg^es,  hituated  entirely  in  one  county,  and  either 
to  exempt  mortgages  situated  in  two  counties,  from  taxation,  or  to  tax  them  at  a  different 
rate. 

The  Same— Exemption  fbom  Taxation— Mobto age  Tax.— Under  the  second  claose  of 
section  IX  of  the  constitution,  the  legislature  has  no  power  to  exempt  a  certain  class  of  prop- 
erty, such  as  mortgages  situated  in  more  than  one  county,  or  the  debt  secured  thereby,  from 
taxation.     Such  attempted  exemption  would  be  void. 

The  Same- Mortgage  Tax  Act  not  a  Special  Law.— The  act  of  October  26,  18^, 
generally  known  as  the  mortgage  tax  law,  is  not  unconstitutional  as  being  a  special  law. 

Appeal  from  Linn  couDty.    The  opinion  states  the  facts. 

Charles  E.  Wolverton,  for  the  appellant. 

M.  S.  Strahan  and  BUijeau  dt  Burnett,  for  the  respondent. 

Waldo,  G.  J.  This  case  turns  on  the  constitutionality  of  the  act 
of  the  legislative  assembly,  approved  October  26,  1882,  known  as 
the  mortgage  tax  law.  The  act  is  alleged  to  be  unconstitutioual; 
first,  because  it  does  not  provide  for  equal  and  uniform  taxation, 
and  second,  because  it  is  a  special  law. 

In  a  case  that  came  up  before  the  United  States  circuit  court  for 
the  district  of  Oregon  in  March,  1884,  Dundee  Mort.  &c.  Co.  v. 
School  District,  3  West  Coast  Bep.,  241,  the  act  was  considered 
oi>en  to  both  these  objections  and  was  accordingly  declared  uncon- 
stitutional and  void.  When  the  law  was  formerly  before  this  court 
in  Mumford  v.  Sewell,  3  West  Coast  JElep.,  712,  these  points  were 
not  presented  bv  counsel,  nor  were  they  considered  by  the  court. 
These  questions  have  now  to  be  examined. 

The  constitutional  limitations  on  the  powers  of  the  legislative  as- 
sembly over  the  subject  of  taxation  are  found  in  sec.  1  of  art.  IX, 
and  the  last  clause  of  sec.  32,  art.  I.  Section  1,  art.  IX,  consists  of 
two  clauses:  First — ''The  legislative  assembly  shall  provide  by  law 
for  uniform  and  ec^xxsi  rate  of  assessment  and  taxation."  Second — 
''And  shall  prescribe  such  regulations  as  shall  secure  a  just  valua- 
tion for  taxation  of  all  property,  both  real  and  personal,  excepting 
such  only  for  municipal,  literary,  scientific,  religious  or  charitable 
purposes,  as  may  be  specially  exempted  by  law.  ' 

These  two  clauses  are  limitations  upon  distinct  powers,  and  must 
be  construed  independently  of  each  other.  In  the  first  clause  the 
word  "rate"  is  used  in  a  somewhat  different  sense  when  applied  to 
the  assessment  and  when  applied  to  the  word  "  taxation.'  "The 
term  rate  may  apply  either  to  the  percentage  of  taxation,  or  to  the 
valuation  of  property:"  State  v.  Utter,  6  Yroom,  49.  It  is  applied 
in  this  clause  in  each  sense — in  the  former  sense  to  the  taxation, 
and  in  the  latter  to  the  assessment.  It  is  evident  that  equality  in 
the  rate  of  assessment,  means  proportional  valuation — relative,  not 
absolute,  equality;  while  equality  in  the  rate  of  taxation  means  that 
the  percentage  shall  be  the  same,  or  absolutely,  equal.    The  result 
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is  relative  equality  of  taxation.  The  first  constitution  of  Tennessee 
faroished  a  remarkable  instance  of  absolute  equality  of  taxation,  re- 
sulting finally  as  the  court  say  in  1  Yerger,  487,  in  the  grossest  ine- 
quality. A  provision  required  all  lands  to  be  "  taxed  equal  and 
uniform  in  such  manner  that  no  one  hundred  acres  shall  be  taxed 
higher  than  another." 

If  the  rate  of  assessment  and  taxation  be  equal,  it  is  conceived 
it  will  be  uniform;  that  is,  that  no  meaning  can  be  attached  to  the 
word  "uniform  "  which  is  not  conveyed  by  the  word.  '*  equal."  If 
the  rate  is  everywhere  equal,  or  the  same,  it  will  be  uniform  neces- 
sarily. If  the  rate  is  varied  so  that  property  of  different  kinds  or 
in  different  localities  is  valued  or  taxed  at  different  rates,  the  rate 
will  be  unequal,  and  so  not  uniform;  and  so  far  as  it  is  equal  it  will 
also  be  uniform. 

Now,  is  the  provision  that  the  rate  of  assessment  and  taxation 
shall  be  equal,  or  equal  and  uniform,  a  limitation  imposed  by  the 
constitution  on  power  which  the  legislature  would  otherwise  possess, 
and  if  so,  what  is  the  extent  of  that  limitation  ?  It  will  be  conve- 
nient, in  the  first  place,  to  see  what  the  powers  of  the  legislature 
areinthe  absence  of  express  constitutional  restrictions;  for  it  is  a 
precarious,  it  may  be  an  impossible  task,  to  define  accurately  the 
the  limitations  of  a  power,  unless  the  power  of  itself  be  first  ascer- 
tained. 

It  is  ordained,  sec.  1,  art.  lY,  of  the  constitution  of  Oregon :  * '  The 
legislative  authority  of  the  state  shall  be  vested  in  the  legislative 
assembly,  which  shall  consist  of  a  senate  and  a  house  of  representa- 
tives." In  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.  St.,  160, 
Black,  C.  J.,  discussing  the  taxing  power  of  the  commonwealth, 
said  of  the  like  provision  in  the  constitution  of  Pennsylvania:  ^'  It 
is  plain  that  the  force  of  these  general  words,  if  there  had  been 
nothing  else  to  qualify  them,  would  have  given  to  the  assembly  an 
unlimited  power  to  make  all  such  laws  as  they  might  think  proper. 
They  would  have  had  the  whole  omnipotence  of  the  British  parlia- 
ment. But  the  absolute  power  of  the  people  themselves  had  been 
previously  limited  by  the  federal  constitution,  and  they  could  not 
bestow  on  the  legislature  authority  which  had  alreadv  been  given  to 
eongress.  The  judicial  and  executive  powers  were  also  lodged  else- 
where, and  the  legislative  department  was  forbidden  to  trench  upon 
the  others  by  an  implication  as  clear  as  words  could  make  it.  The 
jarisdiction  of  the  assembly  was  still  further  confined  by  that  part 
of  the  constitution  called  the  ''declaration  of  rights,  which  in 
twenty-five  sections  carefully  enumerates  reserved  rights  of  the  peo- 
ple, and  closes  by  declaring  that  "everything  in  this  article  is 
excepted  out  of  the  general  powers  of  the  government  and  shall 
remain  forever  inviolate."  The  general  assembly  cannot,  therefore, 
pass  any  law  to  conflict  with  the  rightful  authoiity  of  congress  nor 
perform  a  judicial  or  executive  function,  nor  violate  the  popular 
privileges  reserved  by  the  declaration  of  rights,  nor  change  the  or- 
ganic structure  of   the  government,  nor  exercise  any  other  power 
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prohibited  in  the  constitution.  If  it  does  any  of  these  things  the 
judiciary  claims  and  in  clear  cases  has  always  exercised  the  right  to 
declare  all  such  acts  void.  But  beyond  this  there  lies  a  vast  field 
of  power  granted  to  the  legislature  by  the  general  words  of  the  con- 
stitution and  not  reserved,  prohibited  or  given  away  to  others.  Of 
this  field  the  general  assembly  is  entitled  to  the  full  and  uncontrolled 
possession.  Their  use  of  it  can  be  limited  only  by  their  own  dis- 
cretion. 

*  *  There  is  nothing  more  easy  than  to  imagine  a  thousand  tyranni- 
cal things,  which  the  legislature  may  do  if  its  members  forget  all 
their  duties;  disregard  utterly  the  obligations  which  they  owe  to 
their  constituents,  and  recklessly  determine  to  trample  on  right  and 
justice.  But  to  take  away  the  power  from  the  legislature  because 
they  may  abuse  it,  and  give  to  the  judges  the  right  of  controlling,  it 
would  not  be  advancing  a  single  step,  since  the  judges  can  be  im- 
agined to  be  as  corrupt  and  as  wicked  as  legislators. 

"The  taxing  power  being  a  legislative  duty,  is,  of  course,  en- 
trusted to  the  general  assembly,  and  it  is  given  to  them  without  any 
restriction  whatever.  They  are  to  use  it  according  to  their  discre- 
tion, and  if  they  abuse  it,  and  if  public  opinion  is  not  just  or  en- 
lightened enough  to  correct  their  errors,  there  is  no  remedy." 

So  in  Connecticut  it  is  said  that  a  law  laying  a  tax  is,  in  the  ab- 
sence of  constitutional  restrictions,  peremptory  and  supreme.  The 
legislature  may  well  say,  **Sicvolo,  sic  jubeo,  stet  pro  ratione  vol- 
untas,^' 

So,  in  New  York  in  the  great  case  of  the  People  v.  Brooklyn,  4 
N.  Y.,  428,  the  court  referring  to  the  decision  in  People  v.  Brook- 
lyn, 6  Barb.,  209,  where  it  was  held  that  a  tax  to  be  valid  must  be 
apportioned  upon  principles  of  just  equality  and  upon  all  the  prop- 
erty in  the  same  political  district,  and  that  this  is  a  fundamental 
principle  of  free  government,  which,  although  not  contained  in  the 
constitution,  limits  and  controls  the  power  of  the  le^slature,  say: 
'*  This  is  new  and  it  seems  to  me  to  be  dangerous  doctrine.  It  clothes 
the  judicial  tribunals  with  the  power  of  trying  the  validity  of  a  tax  by  a 
test  neither  prescribed  nor  defined  by  the  constitution.  If  by  this 
test  we  may  condemn  an  assessment  apportioned  according  to  the 
relation  between  burden  and  benefit,  we  may  with  a  far  better  reason 
condemn  a  capitation  tax,  on  the  ground  that  numerical  equality  is 
not  just  equality;  or  a  general  property  tax  for  a  local  object,  be- 
cause it  compels  one  portion  of  the  community  to  pay  more  than 
their  just  share  for  the  benefit  of  another  portion.  AH  discrimina- 
tions in  the  taxation  of  property,  and  all  exemptions  from  taxation 
on  the  ground  of  public  policy,  would  fall  by  the  application  of  this 
test.  If  this  doctrine  prevails,  it  places  the  power  of  the  courts 
above  that  of  the  legislature  in  a  matter  affecting  not  only  the  vit^il 
interests,  but  the  very  existence  of  the  government.  It  assumes  that 
the  apportionment  of  taxation  is  to  be  regulated  by  judicial  and  not 
by  legislative  discretion.  It  obstructs  the  exercise  of  powers  which 
belong  to  and  are  inherent  in  the  legislative  department,  and  re- 


Sop.  Ot.  Or.]  Obattfobd  v.  Linn  Oouirrr.  496 

strains  the  action  of  that  branch  of  the  government  in  cases  in 
which  the  constitution  has  left  it  free  to  act.*' 

In  Lane  county  v.  Oregon,  7  Wall.,  77,  the  court  say:  **The  ex- 
tent to  which  it,  the  taxing  power,  shall  be  exercised,  the  subjects 
on  which  it  shall  be  exercised,  and  the  mode  in  which  it  shall  be 
exercised,  are  all  equally  within  the  discretion  of  the  legislature  to 
which  the  states  commit  the  exercise  of  the  power.  That  discretion 
is  restrained  only  by  the  will  of  the  people  expressed  in  the  state 
constitution,  or  through  elections,  and  by  the  condition  that  it  must 
not  be  so  used  as  to  burden  or  embarrass  the  operations  of  the  fed- 
eral government."  See  also  Veazie  Bank  v.  Fenno,  8  Wall.,  548; 
Bailroad  Co.  v.  Penniston,  18  Wall,,  29;  Wilson  v.  Mayor  of  New 
York,  4  E.  D.  Smith,  678-9. 

''(Jf  late  years  it  has  been  much  the  fashion,"  says  Bell,  J.,  in 
11  Pa.  St.,  "  to  impeach  the  action  of  legislative  bodies  as  uncon- 
stitutional when  it  happens  not  to  accord  with  a  party's  notion  of 
propriety  and  abstract  right."  **  But,"  say  the  court  in  Davis  v. 
State,  3  Lea,  378,  *'  whether  a  statute  is  *  contrary  to  the  genius  of 
a  free  people '  is  a  question  for  the  legislature,  not  the  judge.  It 
cannot  be  annulled  upon  supposed  natural  equity,  the  inherent  rights 
of  freemen,  or  any  general  or  vague  interpretation  of  a  provision  of 
the  constitution  beyond  its  plain  and  obvious  import. " 

In  Kirby  v.  Shaw,  19  Pa.  St. ,  260,  a  tax  additional  to  that  laid  on 
the  county  generally  was  laid  on  the  inhabitants  of  the  borough  of 
Towanda,  in  Bradford  countjr,  Pa.,  **for  the  purpose  of  erecting 
the  court  house  and  jail  now  in  process  of  building  by  said  county. 
The  tax  was  unequal,  and  the  argument  of  inequality  was  urged  at 
the  bar,  but  overruled  by  the  court.  Mr.  Justice  (libson,  deliver- 
ing the  opinion  of  the  court,  said:  '*  In  England  taxes  were  laid  by 
the  sole  authority  of  the  king  till  the  reign  of  Edward  the  First, 
who  bound  himself  and  successors  to  exercise  this  part  of  the  pre- 
rogative only  with  the  assent  of  the  lords  and  commons;  but  though 
it  ceased  to  be  royal  and  became  national,  it  ceased  not  to  be  an 
attribute  of  sovereign  power.  In  every  American  state  the  people 
in  the  aggregate  constitute  the  sovereign,  with  no  limitation  of  its 

S>wer  but  its  own  will,  and  no  trustee  of  it  but  its  own  appointee, 
at  this  sovereign,  from  the  nature  of  its  structure,  is  unable  to 
wield  its  power  with  its  own  hands;  whence  delegation  of  it  to 
agents,  who  constitute  the  immediate  government.  But  it  is  a  pos- 
tulate of  a  state  constitution  which  distinguishes  it  from  the  federal, 
that  all  the  power  of  the  people  is  delegated  by  it,  except  such  parts 
ol  it  as  are  specifically  reserved,  and  the  whole  of  it  is,  without  ex- 
ception, vested  in  the  constitutional  dispensers  of  the  people's  money. 
As  regards  taxation,  there  ifi  no  limitation  of  it.  Equality  of  contri- 
bution is  not  enjoined  in  the  bill  of  rights,  and,  probably,  because 
it  was  known  to  be  impracticable.  Previous  to  the  convention  of  1838, 
we  had  double  taxation  of  tracts  of  unseated  lands  lying  foul  of  each 
other,  of  lands  and  mortgages  of  them,  or  ground  rents  issuing  out 
of  them,  and,  perhaps,  of  some  other  things.     On  the  other  hand. 
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it  was  known  that  other  descriptions  of  property  had  not  been  taxed 
at  all.  Since  then  the  exigencies  of  the  state  have  bronght  to  light 
many  new  sources  of  revenue,  and  more  would  have  been  discovered 
had  more  been  wanted.  No  one  imagined,  however,  that  inequality 
had  made  the  previous  taxation  unconstitutional. 

"If  equality  were  practicable,  in  what  branch  of  the  government 
would  power  to  enforce.it  reside  ?  Not  in  the  judiciary,  unless  it  was 
competent  to  set  aside  a  law  free  from  collision  with  the  constitution 
because  it  seemed  unjust.  It  could  interfere  only  by  overstepping 
the  limits  of  its  sphere  by  appropriating  to  itself  a  power  beyond  ite 
province;  and  by  setting  an  example  which  other  organs  of  the  gov- 
ernment might  not  be  slow  to  follow.  It  is  its  peculiar  duty  to  keep 
the  first  lines  of  the  constitution  clear;  and  not  to  stretch  its  power 
in  order  to  correct  legislation  or  executive  abuses.  Every  branch 
of  the  government,  the  judicial  included,  does  injustice  for  which 
there  is  no  remedy,  because  everything  human  is  imperfect.  The 
sum  of  the  matter  is  that  the  taxing  power  is  left  to  that  part  of  the 
government  which  is  to  exercise  it." 

In  Williams  v.  Cammack,  27  Miss.,  209,  an  act  of  the  legislature 
of  Mississippi  imposing  by  an  arbitrary  classification  a  tax  of  ten 
per  cent,  on  all  lands  lying  within  ten  miles  of  the  Mississippi  river, 
and  a  tax  of  five  per  cent,  on  all  lands  lying  ten  or  more  miles  from 
the  river  for  the  purpose  of  building  levees  on  the  river  was  held  to 
be  constitutional.  The  court  said:  **  This  power  maybe  unwisely 
exercised  or  abused,  yet  it  is  a  power  entrusted  by  the  constitution 
to  the  legislature,  which,  while  exercised  within  the  scope  of  the 
grant,  is  subject  alone  to  their  discretion,  with  which  the  judicial 
tribunals  have  no  right  to  interfere,  because,  in  their  judgment,  the 
action  of  the  legislature  is  contrary  to  the  principles  of  natural  jus- 
tice. 

So,  though  double  taxation  be  inequal  and  unjust,  it  is  not  within 
the  power  of  the  court  to  interfere  and  declare  it  illegal  when  it  con- 
travenes no  constitutional  provision.  So  the  legislature  has  full 
power  to  determine  what  property  shall  be  subject  to  taxation,  and 
what  shall  be  exempt:  Golden  v.  Chambersburg,  8  Vroom,  260; 
State  V.  Newark,  1  Dutch,  315;  Toll  Bridge  Co.  v.  Osbom,  35  Conn., 
19,  20;  Wells  v.  Vermont  Central  Railroad  Co.,  14  Blatch,  C.  C, 
426;  Lane  County  v.  Oregon,  7  Wall.,  77.  There  are,  indeed ,  bounds 
to  this  power,  an  admirable  illustration  of  which  is  found  in  Loan 
Association  v.  Topeka,  20  Wall.,  655.  This  limitation  is  inherent  in 
the  nature  of  the  power,  but  the  law  still  is,  as  Mr.  Justice  Cowan 
well  said  in  Thomas  v.  Lelun,  24  Wend.,  69,  that  **  its  exercise  cannot 
be  judicially  restrained  so  long  as  it  is  referable  to  the  taxing  poioer.^ 

Such  are  the  powers  of  the  legislature  over  the  subject  of  taxation 
in  the  absence  of  constitutional  limitation  of  that  power,  and  such 
the  language  of  great  judges,  who,  as  Mr.  Justice  Story  once  said, 
regarded  it  their  duty  to  interpret  laws  and  not  to  wander  into  spec- 
ulations upon  their  policy. 
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Now,  it  is  manifest  that  a  limitation  of  these  powers  short  of  s 
total  prohibition  of  their  exercise  must  be  construed  to  relate  to 
those  particular  powers  whose  exercise  it  is  designed,  as  evidenced 
by  the  language  of  the  limitation,  either  to  limit  or  totally  to  pro- 
hibit. For  instance,  if  the  legislature  have  power  to  select  the  sub- 
jects of  taxation,  they  thereby  have  power  to  exempt  either  express- 
\j  or  impliedly,  all  other  piropertj  from  taxation.  Now.  i!  this 
power  be  limited  it  must  be  limited  either  expressly  or  by  necessary 
impUcatioii.  So  the  legislature  have  power  to  divide  the  property 
selected  for  taxation  into  classes,  and  to  prescribe  different  rates  of 
taxation  for  each  class  or  they  may  prescribe  different  rules  for  the 
valuation  of  the  different  classes  of  property.  Now,  a  limitation,^ 
simply,  that  ''the  rate  of  assessment  and  taxation  shall  be  equal 
and  uniform"  does  not  relate  expressly  to  other  than  the 
latter  of  these  powers,  nor  can  such  limitation  be  made  t6 
extend  to  them  without  committing  those  blunders  which  have 
been  so  strongly  and  urgently  pointed  out  in  cases  above.  The 
power  of  the  legislature  to  select  the  subjects  of  taxation,  is  not  re- 
strained by  that  limitetion  in  any  manner  whatever.  But  property 
once  selected,  that  property  must  be  valued  and  taxed  at  equal 
rates.    This  is  the  whole  extent  of  that  limitetion. 

It  follows  that  the  legislature  would  have  power,  in  the  absence 
of  limitetion,  to  oielect  for  taxation  one  county  mortgages,  and 
either  to  exempt  two  county  mortgages  from  taxation  altogether  or 
to  tex  them  at  a  different  rate.  By  this  limitation,  the  power  to  tax 
at  different  rates  is  taken  away,  but  the  power  to  exempt  remains 
precisely  as  it  did  before,  and  stands  precisely  on  the  same  footing 
as  the  power  to  exempt  any  other  property.  As  Mr.  Justice  Hunt 
well  says  in  People  v.  Dolan,  36  N.  x.,  67-8,  the  rate  of  taxation 
baa  nothing  to  do  with  exemptions.  The  act  does  not  provide  for 
the  taxation  of  two  county  mortgages,  and  they  are  not  within  ite 
operation.  But,  as  we  have  seen,  this  implied  exception  does  not 
violate  this  clause  of  the  constitution  in  any  particular  relation 
whatever.  So  far  then  as  this  particular  clause  of  the  constitution 
is  concerned,  the  objection  of  want  of  equality  and  uniformity 
falls  harmlessly  against  the  mortgage  tax  law. 

It  may  seem  at  tirst  view  that  the  latter  clause  of  sec.  32,  art.  I, 
thattexation  shall  be  equal  and  uniform,  means  something  more 
than  the  first  clause  of  sec.  1,  art.  IX.  It  seems  certain,  as  the 
court  say  in  Bureau  Co.  v.  Chicago  R.  R.  Co.,  44  111.,  237,  that  tax- 
ation cannot  be  equal  and  uniform  unless  the  rate  of  assessment  and 
taxation  be  equal  and  uniform.     The  truth  of  the  converse  of  this 

! Proposition  is  not  so  evident,  yet  it  is  in  fact  true,  and  those  two 
orms  of.  expression  are  in  reality  the  equivalents  of  each  other. 
They  both  mean  that  property  actually  taxed  must  be  taxed  equally. 
Some  superfluous  language  may  be  found  even  in  the  constitution 
of  the  United  Btetes.  It  is  not  surprising,  therefore,  that  some 
should  be  found  in  that  of  Oregon.  Indeed,  the  provision  in  the 
constitution  of  Louisiana,  that  '^texation  shall  be  equal  and  uni- 
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form/*  has  been  construed  not  only  not  to  prohibit  exemptions,  but 
to  leave  to  the  legislature  full  power  to  divide  the  objects  of  taxa- 
tion into  classeH,  and  to  subject  each  class  to  a  different  rate  of 
taxation — that  the  constitution  only  requires  the  same  proportional 
burden  be  imposed  on  individuals  in  the  same  class:  State  v.  La- 
throp,  10  La  ,  401,  402;  Hodgson  v.  New  Orleans,  21  La.,  301;  New 
Orleans  v.  Eauffman,  29  La.,  283. 

The  constitution  of  Maine  provides  that  all  taxes  upon  real  estate 
assessed  by  authority  of  the  state,  shall  be  apportioned  and  assessed 
equally,  according  to  the  just  value  thereof.  Peters,  J.,  said  of  this 
provision,  in  Portland  v.  Water  Co.,  67  Me.,  136,  137:  "The  re- 
quirement is  not  that  all  real  estate  shall  be  assessed,  but  tha.t  what* 
ever  is  assessed  shall  be  apportioned  and  assessed  equally."  The 
provision  in  ]«'gal  effect  was  equivalent  to  saying,  that  "taxation  of 
real  estate  bball  be  equal  and  uniform. "  The  construction  put  upon 
the  clause  by  the  learned  judge  follows  strictly  the  rule  above  laid 
down. 

The  constitution  of  Kansas  has  the  same  provision  as  the  first 
clause  of  sec.  1,  art  IX,  of  the  constitution  of  Oregon,  and  it  was 
held  that  taxation  of  one  class  of  property  in  an  unorganized  county 
where  no  other  property  was  taxed,  was  not  a  violation  of  the  pro- 
vision: Francis  v.  Railroad  Co.,  19  Kan.,  303,  cited  in  Wisconsin 
Central  R.  R.  Co.  v.  Taylor  &  Co.,  52  Wis.,  78.  79. 

We  have  kept  out  of  view,  thus  far, the  second  clause  of  sec.  1,  art. 
IX,  of  the  constitution,  because  the  meaning  of  each  clause  is  distinct 
in  itself,  and  because  if  a  law  violates  the  constitution  it  is  neces- 
sary to  know  distinctly  why  it  violates  it.  And  we  have  seen  that 
the  act  of  October  26th,  1882,  considered  apart,  and  as  not  provid- 
ing for  the  taxation  of  two  county  mortgages  at  all,  does  not  violate 
the  first  clause  of  sec.  1,  art.  IX.  But  when  we  take  up  the  second 
clause  of  sec.  IX,  we  find  that  that  clause  actually  forbids  the  exemp- 
tion from  taxation  of  any  property  whatever,  except  that  speoifioally 
enumerated  in  the  clause.  This  is  the  construction  put  on  a  like 
provision  in  the  constitution  of  West  Virginia,  19  W.  Va.,  408.  If 
this  be  the  true  construction,  all  discussion  about  the  policy  of  tax- 
ing credits  in  this  state  becomes  irrelevant.  It  follows  from  this, 
that  the  legislature  had  no  power  to  exempt  two  county  mortgages 
from  taxation ,  nor  did  they,  in  fact,  attempt  to  do  so.  Had  they 
made  the  attempt,  the  exemption,  not  the  law,  would  have  been 
void.  What  they  have  done,  in  effect,  is  to  vary  the  mode  of  taxa- 
tion of  one  county  mortgages  from  that  of  two  county  mortgages, 
or,  rather,  the  debt  secured  thereby.  The  debt  which  the  two 
county  mortgage  is  given  to  secure,  is,  in  fact,  taxable  under  prior 
revenue  laws,  in  the  county  where  the  mortgagee  resides.  The  fact 
that  the  mortgagee  may  be  a  non-resident,  and,  therefore,  not  within 
reach  of  the  tax  collector,  will  not  affect  the  principle,  U.  S.  v. 
Biiey,  5  Biatch.  C.  C,  201,  and  the  question  then  distinctly  arises, 
whether  a  variation  in  the  mode  of  taxation  of  property  may,  as  in 
the  case  of  this  particular  law,  violate  the  provision  that  the  rate  of 
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aMessment  and  taxation  shall  be  equal.  The  authorities,  heretofoi'e 
cited/ are  not  without  relevancy  on  this  question.  They  show  that 
the  legislature  must  continue  to  possess  the  power  to  prescribe  the 
mode  of  taxation,  nnlesa  that  power  is  either  expressly,  or  by  neces- 
sary  implication,  taken  away.  It  is  not  taken  away  expressly.  Then 
its  exercise,  in  any  given  case,  must  necessarily  tend  to  produce  legal 
inequality  in  the  rate  of  assessment  and  taxation,  and  this  the  court 
must  know  as  a  matter  of  law.  Now  the  rule  of  valuation,  and  the 
rate  of  taxation  for  state  purposes,  is  the  same  throughout  the 
state.  No  inequality,  legal  or  otherwise,  can  be  produced  by  taxing 
property  in  one  county  rather  than  in  another  for  state  purposes.  If 
it  be  suggested  that  assessors  in  different  localities  may  put  cli£fer- 
ent  valuations  on  the  same  property,  and  thus  produce  inequality  in 
fact,  the  answer  is  that  the  law  prescribes  for  all  the  same  rule  of  ac- 
tion; and  the  court  cannot  know  judicially  that  the  assessors  violate, 
the  law.  The  presumption  is,  on  the  contrary,  that  the  officers  do 
their  duty,  not  that  they  violate  it. 

When  we  come  to  taxation  for  county  purposes  we  find  A.  com- 
plaining that  he  is  not  taxed  equally  with  B. ,  because,  while  they 
l>oth  live  in  the  same  county,  lie  is  taxed  elsewhere  on  his  one 
oounty  mortgage,  while  B.  is  taxed  where  he  lives  on  his  two  county 
mortgages.  Now  is  it  not  manifest  that  B.  has  as  much  right  to 
oomplain  as  A.?  And  how  is  it  possible  for  the  court  to  decide  be- 
tween them  without  dealing  with  questions  of  fact,  and  thus  sub- 
mitting the  constitutionality  of  a  law  to  a  trial  by  jury  ?  Both  com- 
plaints may  be  false..  But  if  the  law  hurts  one  it  must  favor 
the  other,  and  no  man  can  complain  that  he  is  taxed  less  than 
another.  If  the  court  could  know  judicially  that  either  the  one  or 
the  other  were  hurt  it  wOuld  be  sufficient.  But%  this  is  a  fact  to  be 
proved,  and  one  that  does  not  necessarily  exist,  which  is  a  fatal  ob- 

C'  'on.  The  constitutionality  of  laws  is  not  to  be  determined  thus, 
des,  if  the  several  counties  levy  different  rates  for  county  pur- 
poses the  legislature  might  say  to-morrow  that  every  county  in  the 
state  should  hereafter  levy  a  tax  of  ten  mills,  neither  more  nor  less, 
for  county  purposes,  and  should  pay  all  surplus  revenue  into  the 
state  treasury.  What  now  becomes  of  the  inequality  of  which  A. 
oomplained  ?  The  law  has  now  become  constitutional  by  virtue  of 
a&other  and  independent  law,  passed,  it  may  be  conceived,  without 
the  slightest  thought  of  the  first.  There  is  a  defect  in  a  position 
which  leads  to  such  incongruous  results.  The  defect  lies  in  attempt- 
ing to  apply  a  limitation  directed  against  the  exercise  of  one  power 
to  another  power,  neither  within  the  letter,  scope  or  intent  of  the 
limitation  oif  the  first.  A  limitation  on  the  power  of  the  legislature 
to  fix  rates  of  assessment  aad  taxation  has  nothing  to  do  with  the 
power  of  the  legislature  to  fix  the  sUua  of  personal  property  for  pur- 
poses of  taxation.  After  the  power  fixing  the  sUua  has  been  exer- 
<|ised  then  the  property  in  its  situs  as  fixed  comes  within  the  limita- 
tion, and  not  before.  A  limitation  on  this  power  must  be  sought 
^where  than  in  sec.  1  of  art.  IX. 
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The  case  of  Yail's  executors  v.  Banyon,  12yroom,  93,  shows  that 
the  legislature  have  power  to  change  the  situs  of  a  particular  species  of 
personal  property  for  purposes  of  taxation,  without  interfering  with 
equality  of  taxation.  The  court  also  held  in  that  case  that  a  law  pro- 
viding  that  mortgages  should  be  taxed  in  the  township  where  recorded, 
provided  the  mortgagor  deducted  the  mortgage  debt  from  his  indebt- 
edness, thereby  leaving  it  at  the  option  of  the  mortgagor  whether 
he  or  the  mortgagee  should  pay  the  tax  substantially  on  the  mort- 
gage debt.  In  the  course  of  the  opinion,  the  court  said:  '*If  prop- 
erty be  such  in  its  nature  as,  upon  ordinary  principles  of  taxation, 
to  be  capable  of  having  a  two- fold  situs  for  taxation,  the  legislature 
may  select  either  as  the  place  where  the  tax  shall  be  laid.  Chattels 
considered  under  the  leading  classification  of  personality  follow  the 
person  of  the  owner,  and  yet  chattels  may  be  so  localized  in  use  as 
to  be  taxable  at  the  place  where  they  are  situated,  as  against  the 
owner  who  resides  elsewhere  within  the  state." 

State  V.  Falkenburge,  3  Green,  320.  "A  mortgage  possesses  the 
same  dual  characteristics."  ''The  legislature  may,  I  think,  select 
as  the  situs  of  taxation  of  mortgages,  either  the  political  division 
where  the  owner  resides  or  that  in  which  the  mortgaged  premises 
are  situate."  "A  law  which  subjects  property  to  taxation,  at  the 
rates  of  taxation  which  are  uniformly  applied  in  the  state  in  taxation 
for  state  purposes,  and  in  the  county  and  municipality  in  which  the 
property  is  taxable,  in  taxation  for  county  and  local  purposes,  ob- 
serves the  constitutional  requirement  of  uniformity  in  the  rules  of 
taxation." 

It  follows  that  the  objection  of  the  want  of  equality  because  of 
the  change  in  the  situs  of  property  for  taxation  may  be  dismissed 
as  not  within  the  purview  of  the  constitutional  limitation  in  ques- 
tion, and  as  wholly  unsound. 

The  next  and  last  objection  to  the  act  is  that  it  is  a  special  law. 
It  was  argued  by  Hill  in  Allen  v.  Hirsch,  8  Org. ,  412,  that  the  word 
"  special  '  in  section  23,  article  4,  of  the  constitution,  must  receive 
its  legal  definition,  and  consequently  that  a  special  law  under  that 
section  is  a  private  law  at  common  law.  This  view  was  sustained  by 
the  court,  and  it  is  difficult  to  see  how  any  other  conclusion  could  have 
been  reached;  for  the  rule  is,  and  it  applies  to  constitutions  as  well 
as  legislative  acts,  that  ''  Whenever  the  legislature  uses  a  term  with- 
out defining,  which  has  a  definite  legal  meaning  affixed  to  it,  they 
must  be  supposed  to  use  it  in  the  sense  in  which  it  is  construed  in 
the  law:"  Hillhouse  v.  Chiston,  3  Day,  2.  The  section  in  question 
was  taken  from  the  constitution  of  the  state  of  Indiana,  and  the 
same  construction  has  been  put  upon  it  in  that  state.  See  Toledo, 
etc.,  Co.  V.  Nordjke,  27  Ind.,  95. 

It  was  suggested  in  Dundee  &  Co.  v.  School  district  No.  1,  3  West 
Coast  Rep. ,  241,  U.  S.  circuit  court  for  the  district  of  Oregon,  Au- 
gust, 1884,  that  Allen  v.  Hirsch  was  impliedly  overruled  in  Manning 
V.  Elippel,  9  Oregon,  376.  This  was  an  error.  The  question  in 
one  case  was  whether  the  law  was  special,  and  in  the  other  whether 
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it  was  local.  It  was  never  for  a  moment  supposed  in  Manning  y. 
Elippel  that  the  act  was  a  special  law.  It  was  a  general  law,  partial 
in  its  operation  and  therefore  local.  An  instance  of'  a  pablic  local 
law  similar  to  the  one  in  that  case  is  seen  in  Marr  v.  Ealo,  1  Ye, 
452,  where  an  act  authorized  *'  the  county  courts  of  ten  of  the  coun- 
ties in  the  western  district,  Obion  being  one,  to  lay  a  tax  of  twelve 
and  one-half  cents  on  each  one  handred  acres,  for  five  years,  to  be 
applied  in  clearing  out  the  streams  in  the  counties,  respectively."  It 
was  not  claimed  in  Allen  y\  Hirsch  that  the  act  was  local,  but 
that  it  was  special,  which  is  quite  a  different  thing.  The  court  in- 
deed made  a  slip  of  the  pen  in  that  case,  in  suggesting  that  the 
qaestion  was  effected  by  the  provision  declaring  that  every  statute 
Bhall  be  considered  a  public  law  unless  otherwise  declared  in  the 
statute  itself,  for  that  is  but  a  rule  of  evidence:  Beaty  v.  Knowles, 
4  Set.,  156.  The  decision,  however,  was  not  put  upon  that 
ground. 

If  the  law  be  such  that  all  persons  placing  themselves  in  the  situ- 
ation contemplated  by  the  law  must  take  notice  of  it  at  their  peril, 
such  law  would  seem  to  be  a  public  law. 

Snch  is  the  case  of  laws  levying  taxes.  The  incongruity  between 
an  object  necessarily  public,  as  taxation,  for  general  purposes  of 
state  and  the  accomplishment  of  that  object  by  a  private  law  is 
manifest.  AH  such  laws  are  public  in  their  nature.  '*  Public  acts 
of  parliament  are  binding  upon  every  subject,  because  every  sub- 
ject is,  in  judgment  of  law,  privy  to  the  making  of  them,  aM  there- 
fore supposed  to  know  them,  and  formerly  the  usage  was  for  the 
sheriff  to  proclaim  them  at  his  county  court:"  The  King  v.  Sutton, 
4M.  &S.,  542. 

"An  act  of  parliament,"  says  Lord  Holt,  ''concerning  the  reve- 
nue of  the  king,  is  a  public  law:"  12  Mod.,  249.  This  is  the  case, 
iliough  it  be  otherwise  particular:  Knightly  v.  Spencer,  1  Leon, 
333,  and  see  Ingram  v.  Foot,  12  Mod.,  613. 

One  reason  why  an  act  was  held  public  in  Jones  v.  Axen,  18 
Saym.,  120,  was,  "  Because  all  the  people  of  England  may  be  con- 
cerned as  creditors  to  these  poor  persons."  And  per  Traby,  0. 
J',  "If  the  act  concerning  the  bishops  were  to  be  adjudged  now,  it 
would  be  adjudged  a  general  act."  See,  also,  Unity  v.  Burroge,  103 
U.  8..  447;  Smith  v.  Strong,  2  Hill,  247;  Horidia  v.  Ayers,  12  Pick., 
334;  Young  v.  Bank  of  Alexandria.  4  Or.,  384;  1  Or..  0.  C,  458. 

It  was  argued  in  Burnham  v.  Webster,  5  Mass.,  268,  that  an  act 
of  the  legislature  of  Massachusetts  entitled,  "An  act  for  the  pre- 
servation of  the  fish  called  bass,  in  Dunston  river,  in  Scarborough, 
in  the  county  of  Cumberland,"  was  a  private  statute.  But  Parsons, 
C.  J. ,  said :  •*  We  are  of  the  opinion  that  the  statute  referred  to  is  a 
public  statute.  It  is  obligatory  upon  all  the  citizens,  and  they  must 
notice  it  at  their  peril." 

So,  in  this  case,  every  citizen  taking  a  one  county  mortgage  must 
Ue  notice  of  the  act  which  taxes  the  mortgage  in  the  county  where 
ttie  mortgage  is  recorded.    He  is  bound  by  it,  which  cannot  be. 
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nnless  he  is  supposed  to  know  that  the  act  has  been  passecU  The 
l&w  seems  decisive  that  the  act  is  not  a  special  or  private  law. 

The  judgmeni;  of  the  court  below  will  oe  acoordinglj  affirmed, 

Thayer,  J. ,  concurring. 

Upon  the  last  point  discussed  in  the  opinion  Lord,  J. ,  expressed 
no  opinion. 


DWEEK  V.   QaLBREATH. 

Filed  January  S7,  1886. 

Trespass— Jurisdiction  of  Justice  to  Try  Title— Defense  of  Title  how  BCadi 
Available. — A  justice's  court  has  jurisdiction  to  try  mi  action  in  the  nature  of  a  trespMs  to 
real  4>ropei'tv,  whare  the  plaintiif,  at  the  time  the  injury  was  committed,  was  in  the  actual 
possession  thereof,  or  in  any  case  where  the  plaintiff  can  establish  his  right  without  being 
obliged  to  prove  his  title.  If  the  defendant  controverts  the  plaintiff's  title,  the  justice  most 
disregard  Huch  defense,  as  he  has  no  jurisdiction  to  try  the  question  of  title.  The  remedy  <rf 
the  defendant,  when  his  defense  involves  a  question  of  title,  is  to  enjoin  the  justice  from  pro- 
ceeding in  the  action. 

Appeal  from  the  circuit  court  of  Washington  county.  The  opin- 
ion states  the  facts. 

Tho8,  H,  lougue,  for  the  appellant. 
W.  D.  Fenton,  for  the  respondent. 

Thayer,  J.    This  case  originated  in  justice's  court.     The  appel- 
lant brought  an  action  in   that  court  to  recover  damages  for  an 
alleged  trespass  upon  certain  lands,  described  in  the  complaint,  of 
which  he  alleged  that  he  was  the  owner  and  in  the  possession.  Neittier 
the  ownership  nor  the  possession  was  denied  by  the  respondent,  but 
he  alleged,  as  a  defense,    that  a  portion  of  the  said  lands  was  a 
public  highway,  that  he  was  the  supervisor  of  the  road  district  in 
which  it  was  situated,  and  that  his  entry  was  to  open  and  work  said 
highway,  as  such  supervisor.     The  defense  was  complete,  if  the 
justice  8  court  had  any  jurisdiction  to  inquire  into  it;  but  it  raised 
the  question  of  title  to  real  property,  which  tiie  justice  could  not 
try,  though  he  had  jurisdiction  to  try  the  issue  tendered  by  the  ap- 
pellant.    A  justice's  court  has  jurisdiction  to  try  an  action  in  the 
nature  of  a  trespass  to  real  property,  where  the  plaintiff,  at  the  time 
the  injury  was  committed,  was  in  the  actual  possession  thereof,  or 
in  any  case  where  the  plaintiff  can  establish  his  right,  without  being 
obliged  to  prove  his  title  to  the  propertv.     Under  this  condition  m 
affairs  the  justice  should  have  excluded  the  respondent's  defense, 
and  di)*ected  his  inquiry  simply  to  the  question  of  damages.    The 
respondent,  as  the  law  of  this  state  is  at  present^  had  no  remedy, 
except  to  commence  a  suit  in  equity  to  restrain  the  appellant's  pro- 
ceedings in  the  action,  which  he  could  have  done  by  alleging  the 
facts  of  the  case.     The  circuit  court  had  no  more*  jurisdiction  in  the 
action,  than  the  justice  had,  and  should  have  disposed  of  the  case  in 
the  same  way.     The  law,  as  it  stands  upon  this  subject,  presents  an 
embarrassing  feature  to  litigants;  but  it  has  been  occasioned  by  the 
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neglect  on  the  part  of  the  legislature  to  re-enact  a  provision  of  the 
old  code  of  1855.  On  page  500  of  that  code,  section  54,  will  be 
foand  a  provision  for  disposing  of  such  cases,  where  title  to  land 
was  in  question,  which  was  by  certifying  them  into  the  district 
court.  Some  ^uoh  provision  should  be  re-enacted,  which  would  re- 
lieve such  cases  of  tlie  difficulty  suggested.  But  until  that  is  done, 
cases  of  this  kind  will  have  to  take  the  course  here  indicated,  as  it 
will  not  do  to  override  the  statute  which  withholds  iurisdiction  from 
justices'  courts  in  actions  in  which  the  title  to  real  property  comes 
in  question;  nor  to  hold  that  the  defendant,  by  interposing  an 
answer  drawing  such  title  in  question,  can  strip  those  courts  of 
jurisdiction  where  they  otherwise  would  have  had  it. 

Under  these  views,  we  have  to  reverse  the  judgment  appealed 
from.  An  order  will,  therefore,  be  entered  accordingly,  and  the 
case  remanded  for  a  new  trial. 


ViOTOB  KT  AL.   V.   DaVIS. 

FiUd  Janvary  SO,  1886, 
JuDomNT  ArnBKBD  on  the  authority  of  Odell  v.  Baker,  9  Or.,  298. 

Appeal  from  the  circuit  court  of  Oolumbia  county. 

E.  D,  Shattuckf  for  the  appellant. 
Cfeo.  H.  fPiUiams,  for  the  respondent. 

By  THE  CouBT.  The  principle  announced  in  Odell  v.  Baker,  9  Or., 
298,  and  other  cases  of  this  court,  is  conclusive  of  the  question  here 
involved,  and  the  judgment  must  be  affirmed. 


SUP  HEME  COURT  OF  UTAH. 

Gelbebson  v.  Milleb  Mining  and  Smelting  Company. 

FtUd  Fdyruary  5, 1885, 

Niw  Tbial— AssioKiCBNT  OF  Ebrobs— Verdiot  Against  Law.— On  a  motion  for  a  new 
trial,  au  aBBignment  of  error,  that  the  verdict  was  against  law,  should  be  disregarded  as  too 
general,  where  there  is  no  specification  or  indication  why  or  in  what  way,  or  for  what 
reasoD,  the  verdict  was  against  law. 

Aroumknt  of  Ck)UN8EL— KiADiNO  Text  Book  TO  JuRY  NOT  Ebror.— It  is  not  error  for 
eonnsel  to  read  to  the  jury  an  extract  from  a  legal  text  book,  in  illustration  of  his  argument, 
if  the  jury  at  the  time  are  admonished  by  the  court  not  to  receive  the  same  as  law.  Such 
practice,  however,  is  objectionable. 

iHBTBCcnoNS  WHEN  NOT  REVIEWED— Rbcord  MUST  CONTAIN  TESTIMONY.— Alleged  error 
in  giving  or  refusing  histructions  will  not  be  reviewed  on  appeal,  where  the  record  does  not 
contain  the  testimony  given  at  the  trial,  so  that  the  court  can  determine  the  applicability  of 
the  instructions. 

Appeal  from  an  order  of  the  third  district  court  granting  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 
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B.  N.  Baaldn^  for  the  appellant. 
Preaaly  Denny,  for  the  respondent. 

Ebcerson,  J.  The  suit  was  brought  to  recover  for  two  thousand 
eight  haudred  and  eighty-six  railroad  ties  at  fifty  cents  each,  and 
for  one  thousand  five  hundred  cords  of  wood  at  two  dollars  per  cord. 
In  its  answer,  the  defendant  claimed  it  bought  of  the  plaintiff  rail- 
road ties  amounting,  at  an  agreed  price,  to  two  hundred  and  ninety 
dollars  and  sixty-seven  cents,  which,  by  agreement,  it  had  credited 
upon  a  balance  found  dae  from  the  plaintiff  to  the  defendant  upon  a 
final  settlement  of  previous  dealings  between  them.  The  answer 
then  proceeds:  "That,  except  the  railroad  ties  above-mentioned, 
plaintiff  did  not,  at  the  time  alleged  in  the  complaint,  or  at  any 
other  time,  sell  or  deliver  to  defendants  any  railroad  ties  whatever, 
nor  has  said  plaintiff  at  any  time  sold  or  delivered  to  defendant  any 
wood  whatever.". 

There  was  a  jury  trial]and  verdict  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial,  which  was  granted,  and  this  appeal  is  by  the 
defendant,  from  that  order. 

The  order  does  not  state  the  grounds  upon  which  it  was  granted; 
we  must,  therefore,  review  it  upon  the  assignments  of  error  on  the 
plaintiff's  motion  in  the  court  below. 

The  first  error  assigned  is,  that  the  verdict  was  against  law. 

For  the  reason  that  there  is  no  specification,  or  indication  why,  in 
what  way,  or  for  what  reason  this  is  so,  the  objection  is  too  general, 
and  should  have  been  disregarded  by  the  court  below. 

Another  exception  is,  that  the  counsel  for  defendant  was  permitted 
by  the  court  to  read  a  short  extract  from  Greenleaf  on  Evidence,  in 
his  argument  to  the  jury.  Upon  objection  being  made,  the  counsel 
for  the  defendant,  before  reading  the  extract  referred  to,  stated, 
"That  he  did  not  claim  that  the  jury  could  receive  the  portion  which 
he  proposed  to  read  from  said  book,  as  the  law  of  this  case,  as  the  law 
must  be  given  by  the  j ad griir  instr acting  the  jury;  but  that  he 
claimed  the  right  to  read  from  said  book,  simply  to  illustrate  his 
argument  to  the  jury,  and  would  adopt  what  tne  author  said  on  the 
point  under  consideration,  as  expressing  counsers  views  of  the  weight 
which  should  be  given  to  verbal  admissions  or  conversations  when 
testified  to  by  third  parties,  and  that  he  did  not  claim  to  the  court 
or  jury  that  anything  i^o  read  should  have  any  other  or  greater  force 
than  to  illustrate  the  point;"  whereupon,  the  coart  permitted  the 
counsel  to  read  from  said  book,  but  at  the  same  time  stated  to  the 
jurv  that  they  were  to  understand  that  the  portion  so  read,  was  not 
to  be  received  by  them  as  law,  as  that  would  be  announced  to  them 
by  the  court. 

There  was  no  error  in  this.  The  extract  was  read,  as  stated  by 
counsel,  merely  in  illustration  of  his  argument.  However  objec- 
tionable a  practice  this  may  be,  it  is  allowable  within  the  sound  dis- 
cretion of  the  court,  and  no  inflexible  rule,  as  to  allowing  or  limiting 
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the  privilege,  can  be  prescribed.  There  certainly  was  no  abase  of 
the  discretion  in  this  instance. 

The  remaining  exceptions  relate  to  the  charge  as  given,  and  to  the 
refusals  to  charge  as  requested  by  the  plaintiff. 

The  statement  on  the  motion  for  a  new  trial,  which,  by  stipula- 
tion, is  the  statement  on  appeal,  and  forms  the  record  iu  this  court, 
does  not  contain  a  word  of  the  testimony  taken  at  the  trial,  and  the 
applicability  of  most  of  the  instructions,  therefore,  cannot  be  de- 
termined. 

The  wording  of  many  of  the  instructions  conclusively  shows  that 
they  referred  to,  and  depended  upon,  the  testimony  taken,  and  what 
that  was  we  have  no  means  of  knowing  or  ascertaining. 

So  far  as  the  instructions  related  to  the  pleadings,  they  show  that 
the  view  the  court  took  of  the  case  was  that  the  answer  sufficiently 
pat  in  issue  the  selling  of  any  ties  to  the  defendant,  except  as  statea 
m  the  answer,  or  the  sale  .of  any  wood  whatever,  but  if  the  jury 
should  find  against  the  defendant  upon  these  issues,  then  the  price 
per  tie,  and  per  cord  for  the  wood,  was  admitted.  In  this  there 
was  no  error,  certainly  none  of  which  the  plaintiff  can  complain. 

There  was,  therefore,  no  ground  for  a  new  trial.  The  order  is 
reversed. 

ZiNE,  0.  J.,  and  Twiss,  J.,  concurred. 


Estate  of  Higbee,  Deceased. 

Filed  Fefn-uary  5, 1886. 

^  Lboiblative  Divorce — ^Tebeitort  has  no  Power  to  Grant. — ^The  power  to  ^ant  divorces 
it  jndicial  and  not  legislative.  Consequently  congress,  in  delegating  to  a  territorial  legisla- 
ture the  power  to  enact  laws  on  adl  rightful  subjects  of  legislation,  has  not  conferred  upon  it 
SQthority  to  grant  divorces  in  special  cases,  without  notice  and  an  opportunity  to  be  heard  to 
the  party  affected. 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states 
the  facts. 

(7.  G.  StUherland,  for  the  appellant. 
Baris/ord  Smithy  for  the  respondent. 

Zane,  C.  J.  This  is  an  appeal  from  a  judgment  of  the  district 
coart  affirming  a  decree  of  the  probate  court,  denying  the  right  of 
Sophia  E.  Higbee,  the  petitioner,  as  widow  of  the  late  Ljman  P. 
Higbee,  and  distributing  his  entire  estate  to  another. 

It  appears  from  the  findings  that  Lyman  P.  Higbee  died  intestate 
at  Ogden  City,  Utah  territory,  on  the  second  day  of  February,  1883, 
leaving  an  estote  which,  after  the  payment  of  all  his  just  debts, 
amoanted  to  about  three  thousand  dollars.  The  petitioner  is  enti- 
tled to  one-half  of  this  estate  if  at  the  time  of  his  death  she  was  his 
lawful  wife. 

The  facts  are  that  the  petitioner  was  married  to  deceased  at  Fon 
da  Lac,  in  the  state  of  Wisconsin,  on  the  twenty-third  day  of  Au- 
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gast,  1866;  that  they  continned  to  live  together  as  husband  and  wife 
till  1869,  when  he  sent  her  to  California  on  account  of  her  delicate 
health,  with  the  mutual  expectation  that  she  would  return  to  him  in 
Idaho,  or  that  he  would  join  her  in  California,  and  establish  his  resi- 
dence there;  that  he  ceased  to  contributjp  to  her  support  within  a 
year  thereafter,  although  she  was  dependent  upon  him;  that  she  was 
willing  and  desirous  to  return  to  him,  but  he  neither  joined  her  in 
California,  nor  furnished  her  means  to  return  to  him;  that  he  was 
afterwards  elected  to  the  legislature  of  the  territory  of  Idaho,  and 
while  he  was  acting  as  a  member  thereof,  that  body  passed  an  act, 
which,  without,  preamble  or  recital,  simply  declared  "that  the  bonds 
of  matrimony  existing  between  Lyman  P.  Higbee  of  Malad  City,  in 
the  county  of  Oneida,  this  territory,  and  Sophia  E.  Higbee  be,  and 
the  same  are  hereby  absolutely  dissolved,  and  that  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  passage."    It  was  approved 
December  28th,  1874.     It  also  appears  that  Sophia  E.  Higbee  had 
no  notice  of  this  act  until  1876,  when  she  saw  the  announcement  of 
it  in  a  newspaper  sent  to  her  by  a  third  person. 

To  decide  this  question,  it  is  necessary  to  determine  whether  the 
divorce  was  within  the  grant  of  legislative  power  to  the  territory  of 
Idaho.  The  federal  government  is  one  of  enumerated  and  delegated 
powers,  and  possesses  no  others  except  such  as  are  necessary  to  the 
exercise  of  those  expressed.  The  second  clause  of  the  thira  section 
of  the  fourth  article  of  the  constitution  of  the  United  States  is: 
*'  The  congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  and  other  property  be- 
longing to  the  United  States."  "  No  one,"  says  Jud^e  Story,  "  has 
ever  doubted  the  authority  of  congress  to  erect  territorial  govern- 
ments within  the  territory  of  the  United  States,  under  the  general 
language  of  this  clause:"    2  Story  on  Const.,  sec.  1,325. 

Bules  and  regulations  in  a  legal  sense  mean  laws.  Blackstone  says 
that  "municipal  law  is  a  rule  of  civil  conduct  prescribed  by  the 
supreme  power  in  a  state."  A  divorce  is  not  a  rule  or  regulation. 
*'  The  divorce  act  is  a  judgment,  though  not  pronounced  by  a  court. " 
If  it  has  any  effect,  it  is  the  dissolution  of  the  bonds  of  matrimony 
between  husband  and  wife,  a  decree  which  terminates  the  rights 
and  duties  of  the  marriage  relation.  It  is  confined  to  the  ])aities  to 
the  marriage,  and,  therefore,  cannot  be  a  rule  or  regulation.  Con- 
gress unquestionably  has  the  power  to  enact  laws  with  respect  to 
marriage  and  divorce  in  the  territories — to  protect  the  former  and  to 
specify  the  causes  for  the  latter,  and  the  mode  to  be  pursued  in  ob- 
taining the  latter.  But,  so  far  as  we  are  advised,  congress  has  never 
exercised  or  claimed  authority  to  grant  divorces. 

Territorial  legislatures  have  not  the  supreme  legislative  power. 
That  is  vested  in  congress,  and  so  continues.  Chief  Justice  Waite, 
in  National  Bank  v.  Yankton,  101  U.  S.  Sup.  Court,  133,  defines  the 
territorial  status  as  follows:  **  A  territory  within  the  jurisdiction  of 
the  United  States,  not  included  in  any  state,  must  necessarily  be 
governed  by  and  under  the  authority  of  congress.     The  territories 
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are  bat  political  sttbdiyisions  of  the  oatlpng  dominion  of  the  United 
States.  Their  relation  to  the  general  government  is  much  the  same 
as  that  which  counties  bear  to  the  respective  states,  and  congress 
may  legislate  for  them  as  a  state  does  for  the  municipal  organiza- 
tions. *  *  *  Congress  may  not  only  abrogate  laws  of  the  terri- 
torial legislatures,  but  may  itself  legislate  directly  for  the  local  gov- 
emment.  It  may  make  a  void  act  of  the  territorial  legislature  valid, 
and  a  valid  act  void." 

Section  1,851  of  the  revised  statutes  of  the  United  States  pro- 
vides that  "the  legislative  power  of  every  territory  shall  extend 
to  all  rightful  subjects  of  le^slation  not  inconsistent  with  the  con- 
stitution and  laws  of  the  United  States."  Onlv  legislative  power  is 
conferred,  and  is  extended  only  to  rightful  subjects  of  legislation; 
so  tiiat,  even  if  congress  has  the  power  to  grant  divorces,  it  has  not 
conferred  it  on  the  territorial  legislatures.  The  federal  and  state 
constitutions  limit  the  legislative  powers  of  the  various  states,  and 
those  powers  may  extend  to  judicial  subjects  when  they  are  found 
within  ilie  limitations.  The  powers  of  government  are  distinguished 
and  classified  with  respect  to  their  purposes  and  uses.  Those  neces- 
sary to  enacting  laws  are  termed  legislative;  those  employed  in  as- 
certaininjg  facts  from  evidence,  and  in  construing  and  applying  the 
law,  are  called  judicial,  and  those  used  in  executing  judgments, 
decrees  and  commands,  are  named  executive.  Experience  and  ob- 
servation have  demonstrated  that  a  legislative  body,  and  the  forms 
and  metJiods  which  it  emplovs,  are  best  adapted  to  express  the  will 
of  the  people  in  laws;  and  that  a  tribunal  constituted  as  a  court  is, 
and  the  forms  and  methods,  which  it  employs,  are  best  suited  to  the 
investigation  of  evidence  relating  to  the  varied  contentions  among 
men  which  the  government  is  called  upon  to  settle. 

During  its  early  history,  all  the  authority  of  the  British  govern- 
ment was  in  the  king,  and  he  exercised  executive,  legislative  and 
jadicial  powers.  Later,  parliament  exercised  judicial  as  well  as 
legislative  authority.  But  divorces  granted  by  the  parliament  of 
Great  Britain  were  not  legislative,  but  judicial;  and,  according  to 
tiie  article  on  divorces  in  the  Encyclopedia  Britannica,  the  proceed- 
ing was  ''a  judicial  one  by  a  legislative  process."  In  Jones  v. 
Jones,  12  Pa.  Bep.,  350,  justice  Coulter  thus  refers  to  divorces  by 
parliament:  "In  England,  parliament  has  frequently  annulled  the 
contraot  of  marriage  for  adultery.  There  is,  perhaps,  more  reason 
for  the  practice  there  than  existed  in  this  state  for  tne  exercise  of  a 
similar  power  by  the  legislature,  because  parliament  is  a  court. 
Lord  Coke  says  it  is  the  highest  and  most  honorable  court  in  the 
kingdom.  But  that  high  court  proceeds  with  the  utmost  circum- 
spection, examines  witnesses  to  prove  the  adultery,  and,  in  cases 
where  the  guilty  parties  have  not  left  the  realm,  requires  that  there 
shall  also  have  been  a  trial  in  tlie  common  law  courts  for  criminal 
conversation,  and  damages  recovered,  and  also  that  a  sentence  of 
divorce  in  the  spiritual  court  should  have  been  decreed,  which  can 
only  divorce  a  mensa  et  thoro;  hence  the  necessity  of  the  interven- 
Vo.  a— 4. 
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tion  of  parliament  to  diyoroe  a  vinculo,  whose  power  only  is  ade- 
quftte  to  that  end." 

Following  the  precedents  farnished  bj  the  British  parliament, 
legislatures  in  this  country  granted  divorces,  but  those  which  have 
been  sustained  by  tbe  courts,  in  nearly  e^ery  case,  were  for  cause, 
and  therefore  judicial,  and  cannot  be  claimed  as  the  rightful  sub- 
ject of  legislation. 

The  Peansylvania  constitution  of   1833,  sec.  14,  art.  1,  provided: 
''The  legislature  shall  not  have  power  to  enact  laws  annulling  the 
contract  of  marriage  in  any  case  where  by  the  laws,  the  courts  of 
this  commonwealth  are,  or  hereafter  may  be  empowered  to  decree  a 
divorce;"  "from  which"  the  court  in  the  case  of  Jones  v.  Jones, 
supra,  held,   "an  implication  results  of  a  power  to  annul  the  mar- 
riage contract  in  the  non-enumerated  cases;"  and  further,    that  it 
was  admissible  to^show  on  what  charge  the  legislature  proceeded, 
with  a  view  to  determine  whether  it  was  one  upon  which  the  courts 
were  authorized  to  ^rant  the  divorce.     In  the  case  of  Starr  v.  Pease, 
8  Conn.,  540,  the  divorce  questioned  was  granted  upon  notice,  and 
upon  evidence  and  for  cause.     The  act  was  as  follows:  ''  Upon  the 
petition  of  Martha  M.  Lewis,  representing  to  this  assembly,  that  she 
was  lawfully  married  to  John  L.  Lewis  on  the  twenty-third  day  of 
September,  1799,  and  that  on  or  about  the  fifteenth  day  of  January, 
1826,  the  said  John  L.  Lewis  indulged  in  such  criminal   intimacies 
with  one  Nancy  B.  Jones,  as  amounts  to  adultery,  as  nearly  as  could 
be  without  the  actual  perpetration  of  the  crime,  and  praying  for  a  di- 
vorce, as  per  petition  on  file,  and  the  said  allegations,  after  hearing 
the  said  petitioner,  and  said  John  L.  Lewis,  with  their  witnesses 
and  counsel,  being  found  true,  resolved,  by  this  assembly  that  the 
said  Martha  M.  Lewis  be,  and  she  is  hereby  divorced  from  her 
said  husband,  the  said  John  L.  Lewis,  and  is  hereby  released  and 
absolved  from  all  obligations  by  virtue  of  said  marriage."  The  court 
said,  the  act  affirms  the  contract  of  marriage,  and  declares   that 
'*the  acts  proved  were  such  as  ought  to  dissolve  it,"  and  resolved 
accordingly.     In  answer  to  the  objection   that  the  act  was  not  with- 
in the  jurisdiction  of  the  legislature,  because  the  constitution  sepa- 
rated the  legislative  and  judicial  powers,  the  court,  in  substance,  said 
that  the  constitution  does  not  so  separate  them,  as  to  prevent  the 
legislature  from  exercising  judicial  powers  in  certain  oases. 

The  mixed  powers  of  the  Connecticut  legislature  came  under  dis- 
cussion in  the  supreme  court  of  the  United  States  in  Galder  y.  Brill, 
3  Ball,  386.  Patterson,  J.,  said  that  the  legislature  acted  ''in  a 
double  capacity — ^as  a  house  of  legislation  with  undefined  authority, 
and  also  as  a  court  of  judicature  in  certain  exigencies.  *  »  « 
From  the  best  information,  however,  which  I  have  been  able  to  col- 
lect on  this  subject,  it  appears  that  the  legislature  or  general  court 
of  Connecticut,  originally  possessed  and  exercised  all  legislative, 
executive  and  judicial  authority."  And  it  would  appear  ibat  the 
divorce  in  question  has  been  granted  m  the  exercise  of  judicial  an* 
thority. 
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Thns  it  will  be  found,  upon  further  examination,  that  nearly  all  of 
the  divorces  granted  by  legislatures  and  sustained  by  the  courts, 
were  so  granted  in  the  exercise  of  judicial  power — that  they  were 
recognized  as  judicial  subjects,  and  not  as  legislative.  A  divorce 
granted  for  cause  is  not  a  legislative  divorce.  Mr.  Bishop  says:  "A 
divorce,  lil^e  every  other  statute,  would  appear,  necessarily,  to  flow 
merely  from  the  sovereign  will.  It  is  not  the  ascertainment  of  a 
right,  but  the  creation  oi  onef  1  Bish.  on  Mar.  and  Div.,  sec.  689. 

But  the  purpose  of  laws  is  to  protect  rights  and  enforce  duties, 
not  to  destroy  the  former,  nor  to  relieve  from  the  latter;  municipal 
law  does  not  create  rights.  A  divorce  granted  without  cause,  would 
destroy  the  lawful  rights  of  one  party,  and  release  the  legal  duties 
of  the  other,  and  hence  law  is  invoked  to  abrogate  them.  "A  wife 
has  a  right  to  the  love  and  protecting  care  of  her  husband;  she  has 
a  right  to  share  his  bed  and  board ;  she  has  a  right  to  support,  con- 
sisting of  necessary  food  and  clothing,  according  to  her  position  in 
life.'*  And  these  rights  are  answered  by  corresponding  duties  from 
the  husband.  In  the  absence  of  misconduct  on  her  part,  it  is  im- 
possible for  him  to  shake  them  o£f;  they  exist  for  life,  and  if  he  dies 
first,  her  rights  survive  to  his  estate.  The  petitioner  is  now  contend- 
ing for  the  latter. 

The  legislature  of  the  territory  of  Idaho  attempted  to  try  peti- 
tioner's case  without  evidence,  and,  at  one  blow,  to  make  the  law, 
and  the  decision,  which  severed  all  her  rights  as  wife.  By  the  com- 
mon law,  marriage  is  for  life,  and  indissoluble  except  for  cause.  In 
the  case  of  Smith  v.  Smith,  13  Gray,  2U9,  Shaw,  C.  J., said:  ''Mar- 
riage is  undoubtedly  a  contract,  but  it  is  a  contract  sanctioned  by 
law,  controlled  by  considerations  of  public  policy,  vital  to  the  order 
and  harmony  of  social  life,  and  in  its  nature  indissoluble,  except  by 
the  violation  of  duty  on  the  one  part,  to  be  taken  advantage  of  in  a 
special  manner,  provided  by  law,  on  the  other." 

From  the  point  of  view  from  which  we  are  considering  this  case, 
it  is  immaterial  whether  marriage  is  held  to  be  a  contract  or  a  status. 
In  either  case  the  rights  which  the  relation  affords,  and  the  duties 
which  it  imposes,  are  equally  under  the  protection  of  the  law. 

Marshall,  C.  J.,  in  Qaines  v.  Qaines,  9  B.  Mon.,  295,  said:  "It 
is  the  province  of  the  legislature,  so  far  as  individual  rights  are 
eoncerned,  to  pass  laws  as  a  rule  of  action  for  the  community  at 
large,  or  for  a  particular  class,  or  for  individuals  under  certain  cir- 
enmstances,  to  be  defined  by  law.  It  is  the  province  of  the  judicial 
power  to  administer  these  laws,  by  applying . them  to  the  iacts  in 
mdividual  cases  for  the  ascertainment  of  the  right,  and  the  redress 
or  repression  of  the  wrong.  It  is  essential  to  the  stability  and  se- 
eurity  of  individual  rights  that  they  should  be  determined  by  pre- 
existing; laws,  under  which  they  have  originated,  and  by  general 
laws  operating  upon  similar  rights,  and  not  by  laws  made  merely  for 
their  decision,  wiien  they  come  to  be  contested.  It  is  to  avoid  the 
danger  of  individual  rights  being  determined,  not  by  pre-existing 
lawsy  but  by  a  law  first  promulgated  in  the  decision  itself,  or  made 
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for  it,  or  by  the  Beoret  law  of  will  or  discretion,  that  the  jndioial  de- 
partment, entrusted  with  the  power  of  ascertaining  and  enforcing 
private  rights,  as  created  and  sustained  bj  law,  is  prohibited  from 
exercising  legislative  power;  and  it  is  for  the  same  reason  that  the 
legislative  department,  entrusted  with  the  power  of  making,  alter- 
ing, and  repealing  laws,  is  prohibited  from  the  exercise  of  the  judi- 
cial power,  which  is  but  the  power  of  applying  the  existing  laws  to 
the  facts,  and  thence  deducing  and  establishing  the  rights  in  con- 
test.    But  it  is  in  vain  that  the  constitution  has  vested  this  power 
exclusively  in  the  judicial  department,  and  said  it  shall  not  be  exer- 
cised by  the  legislative,  if,  when  a  party  alleging  injury  by  the 
deprivation  of  a  right,  has  resorted  by  the  appropriate  remedy,  to 
the  appropriate  tribunal  for  redress,  a  party  accused  of  wrong,  may 
appeal  to  the  legislature,  obtain  the  passage  of  an  act,  not  to  change 
the  general  laws  by  which  all  similar  cases  are  to  be  governed,  nor 
to  change  the  organization  or  iarisdiction  of  the  courts,  by  which 
others  as  well  as  himself  will  be  affected,    but  an  act  for    his 
own  exclusive  benefit,  to  operate  only  between  himself  and  his  an« 
tagonist,  and,  by  extinguishing  the  right  asserted  against  him,  to 
stifle  judicial  inquiry,  and  to  arrest  the  administration  of  the  law 
in  his  case,  and  save  him  from  all  those  consequences  to  which  the 
general  laws  would  subject  him,  if  he  had  committed  an  injury  to 
the  right-s  of  another.' 

To  the  same  effect,  Kent,  Ch.  J.,  in  Dash  v.  Van  Kleck,  7  John.', 
508,  said:  ''The  power  that  makes,  is  not  the  power  to  construe  a 
law.  It  is  a  well  settled  axiom,  that  the  union  of  these  two  powers 
is  tyranny.  Theorists  and  practical  statesmen  concnr  in  this  opin- 
ion." 

The  legislature  of  the  territory  of  Idaho  had  passed  a  general  law, 
in  which  causes  for  divorce  were  specified,  and  a  trial  in  court  se- 
cured. But  it  granted  the  divorce  against  the  petitioner  without 
notice  and  without  cause,  and  if  the  granting  was  valid,  the  votes 
and  formalities  which  made  the  law,  pronounced  the  decree.  In  the 
general  law,  the  legislature  recognized  the  principle,  that  personal 
rights  cannot  be  taken  away,  without  an  opportunity  to  the  person, 
to  whom  they  belong,  to  be  heard.  It  was  said  by  Webster,  in  the 
celebrated  Dartmouth  College  case,  4  Wheat.,  619,  that "  by  the  law 
of  the  land  is  most  clearly  intended  the  general  law,  a  law  which 
hears  before  it  condemns,  which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.*'  And,  likewise,  jndge  Cooley,  Const. 
Lim.,  491:  ''  Every  one  has  a  right  to  demand  tnat  he  be  governed 
by  general  rules;  and  a  special  statute  which,  without  his  consent, 
singles  his  case  out  to  be  governed  by  a  different  law  from  that 
which  is  applied  in  all  similar  cases,  wonid  not  be  legitimate  legisla- 
tion, but  would  be  such  an  arbitrary  mandate  as  is  not  within  the 
f province  of  free  government.  This  is  a  maxim  in  constitutional 
aw,  and  by  it  we  may  test  the  authority,  and  binding  effect  of  legis- 
lative enactments." 
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Notwithstanding  the  general  act,  this  legislature  supposed  that  it 
possessed  the  power  to  hurl  its  fiats  against  such  as  it  ohose,  whioh, 
like  the  lightning,  should  strike  first  and  thunder  afterwards. 

By  calling  marriage  a  status,  some  law  writers  appear  to  think 
that  the  individual  rights  belonging  to  marriage  are  lost,  and  that 
the  state  then  has  absolute  power  to  treat  it  as  it  pleases.  In  time 
of  insurrection  or  war,  private  rights  appear  to  be  lost  sight  of,  but 
a  just  government  must  compensate  its  loyal  citizens  for  the  losses 
whieh  they  may  have  sustained.  Similarly,  private  property  may  be 
taken,  for  the  public  use,  but  compensation  must  be  made.  Taxes 
may  be  exactea,  but  personal  security  and  protection  are  given  in 
return.  But  the  private  rights  which  belong  to  marriage  cannot  be 
taken  away  on  any  such  grounds  as  these,  for  the  only  interest 
which  the  public  can  have  in  the  institution  of  marriage  is  to  regu- 
late and  protect  it.  On  account  of  the  misconduct  of  one  party,  the 
court  may  declare,  at  the  instance  of  the  othei:,  that  the  rights  result- 
ing from  marriage  are  forfeited.  Yet  it  does  not  follow  that  the  in- 
dividual rights  of  the  parties  may  be  disregarded,  because  the  pub- 
lic have  an  interest  in  the  institution  of  marriage.  Both  classes  of 
interests  exist  together,  and  both  should  be  secured  and  protected. 
All  persons,  with  respect  to  their  marital  rights,  are  equal  before 
the  law;  and  the  state  must  extend  to  all,  equal,  exact  and  even- 
handed  justice.  Therefore,  the  act  of  the  legislature  of  Idaho  cannot 
be  sustained  without  holding  that  the  granting  of  a  divorce  is  a  right- 
ful subject  of  legislation;  without  violating  that  great  principle  of 
equalness  upon  which  all  justice  and  all  equity  repose;  and  without 
denying  to  the  petitioner  the  benefit  of  the  law  of  the  land,  and  re- 
fusing her  a  day  in  court,  and  a  right  to  a  fair  trial. 

The  act  cannot  be  upheld  upon  principle.  The  authorities  are 
conflicting.  The  constitutions  of  thirty  one  states  forbid  legislative 
divorces.  None  have  ever  been  granted  in  this  territory,  and  but 
few  in  any  of  the  territories.  Neither  of  the  parties  to  the  marriage 
in  question,  ever  married  again,  and  no  serious  consequences  are 
likely  to  follow  from  holding  that  the  act  in  question  is  void. 

The  decree  of  the  lower  court  is  reversed  and  the  cause  remanded, 
with  direction  to  enter  a  decree  in  harmony  with  this  opinion. 

Twiss,  A.  J.,  and  Ekbbson,  A.  J.,  concurred. 
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SUPREME  COURT  OF  CALIFORNIA, 

No.  9O,06t. 

People  v.  Bae. 

In  Bank,    Filed  Febriutrv  H,  1886, 

Labcent  and  Obtaining  Monet  bt  False  Pretenses  Distinguished.— Where  by  means 
of  fraud,  conspirac;^  or  artifice,  possession  of  property  is  obtained  with  felonious  intent,  and 
the  title  still  remains  in  the  owner,  larceny  is  established,  while  the  crime  is  false  pretensei 
if  the  title  as  well  as  the  possession  is  absolutely  parted  with. 

Appeal  from  a  judgment  of  conviction  of  grand  larceny  entered 
in  the  superior  court  of  Sacramento  county.  The  facts  are  set  forth 
in  the  opinions. 

Henry  Edgerton  and  Hall  dk  Buckley y  for  the  appellant. 
Attorney  General^  for  the  respondent. 

Boss,  J.  The  defendant  was  convicted  of  the  crime  of  grand 
larceny,  under  an  information  filed  by  the  district  attorney  charging 
him  with  that  ofifense.  What  he  did  was  this:  In  company  with  a 
confederate,  who  passed  by  the  name  of  Turner,  he  boarded  an  em- 
igrant train  of  the  Central  Pacific  Bailroad  Company,  and  engaged 
the  prosecuting  witness,  who  was  a  passenger  on  the  train,  in  con- 
versation. He  represented  himself  to  be  a  dealer  in  furs,  and  said 
he  was  traveling  on  the  emigrant  train  because  of  the  convenience 
it  afforded  him  of  stopping  along  the  route  for  the  transaction  of 
his  business.  He  asked  the  prosecuting  witness  if  he  knew  a  Mr. 
Turner',  of  the  firm  of  Turner  &  Co.,  of  Boston,  and  told  him  he 
had  telegraphed  Turner  to  meet  him  at  the  point  the  train  then  was, 
but  had  not  seen  him.  Just  as  the  prosecuting  witness  answered 
that  he  did  not  know  such  a  man  the  pretended  Turner  opportunely 
appeared  in  the  car,  when  the  defendant  looked  up  and  said :  **  Oh, 
here  is  the  gentleman  coming  now.*'  Defendant  introduced  his  con- 
federate to  the  prosecuting  witness.  The  confederate  then  said  to  the 
defendant,  '^  I  got  your  telegram  and  I  have  got  your  goods  all  fixed 
up."  Defendant  replied,  ''I  am  very  ^lad;  how  are  you  sending 
them,  by  express?"  The  confederate  replied :  "Yes,  by  express.  No, 
by  transfer;  they  will  not  touch  any  unless  prepaid.**  Defendant 
then  produced  two  currency  notes,  saying  that  was  all  the  change  he 
had,  and  that  he  did  not  know  how  he  was  going  to  arrange  the 
matter  unless  Turner  could  change  'Uhis  bill"  at  the  same  time 
producing  what  bore  a  slight  resemblance  to  a  United  States  bond 
for  one  thousand  dollars,  with  coupons  attached.  Turner  said  he 
could  not  change  it,  when  defendant  asked  the  prosecuting  witness 
how  much  money  he  had,  who  replied  that  he  had  about  one  hundred 
dollars  or  so.  Defendant  then  said  he  was  in  a  bad  fix  and  did  not 
know  what  he  was  going  to  do,  and  then  asked  the  prosecuting  wit- 
ness to  let  him,  defendant,  have  what  money  he  had,  until  he  (de- 
fendant) could  go  to  the  baggage  car  and  get  what  money  he  wanted, 
and  that  they  could  settle  as  they  went  along — at  the  same  time 
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offering  the  prosecnting  witness  the  pretended  bond  as  temporary 
secnrity.  In  response  to  that  reqaest,  the  prosecuting  witness  handed 
defendant  one  hundred  and  sixty  dollars  of  his  money,  and  defend- 
ant, saying  that  he  would  be  back  in  half  an  hour,  and  asking  the 
prosecuting  witness  to  retain  his  seat  for  him  in  the  meantime,  left 
the  car.  Of  course,  instead  of  returning,  he  left  the  train  with  the 
money  and  his  confederate. 

It  is  claimed  for  the  appellant  that  the  offense  thus  committed  was 
not  larceny,  but  the  obtaining  of  money  by  means  of  false  pretenses. 
The  distinction  between  the  two  crimes  is  sometimes  very  narrow, 
bat  yet  it  is  well  defined.  Where  by  means  of  frauds  conspiracy, 
or  artifice,  possession  of  the  property  is  obtained  with  felonious  in- 
tent, and  the  title  still  remains  in  the  owner,  larceny  is  estab- 
Ushed;  while  the  crime  is  false  pretenses  if  the  title  as  well  as  the 
possession  is-  absolutely  parted  with.  No  one,  we  presume,  would 
seriously  deny  the  sufficiency  of  the  evidence  to  justify  the  finding 
of  a  felonious  intent  on  the  part  of  the  defendant  in  taking  the 
money  in  question.  And  under  the  circumstances  of  the  case,  there 
can  be  as  little  doubt  of  the  proposition  that  there  was  no  intention 
on  the  part  of  the  prosecuting  witness  to  part  with  his  ownership 
of  the  money.  The  criminal  and  fraudulent  conduct  of  the  defend- 
ant and  his  confederate  in  no  way  operated  a  transfer  of  the  title 
to  them,  or  either  of  them,  or  at  all  changed  the  ownership  of  the 
money.     It  remained  the  money  of  the  prosecuting  witness. 

In  Commonwealth  v.  Barry,  124  Mass.,  325,  there  was  evidence 
that  as  A.  was  passing  a  bar-room,  the  defendant,  a  girl,  called 
him  in,  and  he,  at  her  request,  gave  her  money  to  buy  a  bot- 
tle of  brandy;  they  went  upstairs  together,  and  she  said  this 
bottle  would  not  be  enough  for  the  night,  and  asked  for  more 
money  with  which  to  buy  another  bottle.  A.  thereupon  gave  her 
a  twenty-dollar  bill  to  get  a  quart  of  brandy,  the  price  of  which 
was  three  dollars,  not  expecting  to  receive  the  bill  back,  but  the 
change  after  deducting  the  price  of  the  brandy;  the  defendant  went 
oat  and  soon  returned  with  another  girl,  saying  she  could  not  get  it; 
the  other  girl  said  she  knew  where  to  get  it,  and  the  two  girls  went 
out,  and  he  saw  no  more-of  them  or  his  money.  Upon  this  evidence 
the  supreme  court  of  Massachusetts  had  no  difficulty  in  holding  the 
defendant  properly  convicted  of  larceny.  In  principle,  that  case  is 
like  that  now  here. 

Still  closer  as  respects  the  facts,  and,  therefore,  more  directly  in 
point,  is  the  case  of  Loomis  et  al.  v.  The  People,  67  N.  Y.,  322. 
There  it  appeared  that  Lewis,  one  of  the  prisoners,  made  the  ac- 
quaintance of  Olason,  the  prosecutor,  and,  under  the  pretense  that 
he  had  a  check  for  five  hundred  dollars  he  desired  to  get  cashed  at  a 
bank,  invited  Olason  to  go  with  him;  he  led  him  into  a  saloon,  where 
was  the  prisoner  Loomis,  whom  the  evidence  showed  to  be  a  con- 
federate of  Lewis  Lewis  proposed  to  Loomis  to  throw  dice;  they 
did  so  for  five  dollars,  and  Loomis  lost;  they  then  proposed  to  throw 
for  one  hundred  dollars.     Lewis  asked  Olason  to  lend  him  ninety 
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dollars,   saying,  ''I  am  sure  to  beat  him  again,  and  yon  can  have 
your  money  back.  If  I  do  lose  I  have  got  the  check  for  five  bandied 
dollars,  and  we  will  go  up  to  the  bank  and  get  the  check  cashed  and 
you    can    have  the    money."      Olason  let  him  have    the    ninety 
dollars;  the  dice  were  thrown,   and  Lewis  lost.    Olason  insisted 
on    the    return  of    his  money;    the    purported    check  was   then 
put    up    against    one   hundred    dollars,    and    Lewis    again   lost; 
lost;  Loomis  and  Lewis  thereupon  went  away.     The  court  charged 
the  jury  in  substance,  that  if  satisfied,  beyond  a  reasonable  doubt, 
that  the  two  prisoners  conspired  fraudulently  and  feloniously  to  ob- 
tain the  complainant's  money,  and  to  convert  it  absolutely  without 
his  consent  and  against  his  will,  they  could  convict  of  larceny;  and 
it  was  held,  on  appeal,  no  error,  and  that  the  evidence  was  sufficient 
to  sustain  the  conviction;  the  court  observing:     ''It  was  a  clear 
case  of  larceny,  as  marked  and  significant  in  its  general  features  as 
if  the  prisoners  had  wrongfully  seized  and  appropriated  it  when 
first    produced.      The    form     of    throwing    the    dice    was    only 
a    cover;  a  device  and  contrivance  to  conceal  the    original  de- 
sign,  and  so  long  as    there  was  no   consent  to    part  with   the 
money,    does     not    change  the    real    character    of    the    crime. 
While  the  element  of  trespass  is  wanting  and  the    offense  is  not 
larceny,  where  consent  is  given,  and  the  owner  intended  to  part 
with  his    property  absolutely,  and  not   merely  with    a    tempor- 
ary possession  of    the    same,    even  although    such   consent    was 
procured  by  fraud;  and  the  person  obtaining  it  had  an   animus 
/urandi,  yet,  as  is  well  said  by  a  writer  upon  criminal  law:    'It 
is  different    where,   with  the  animtia   furandi,   a  person   obtains 
consent  to  his  temporary  possession  of  property,  aiid  then  converts 
it  to  his  otvn  vse.    The  act  goes  farther  than  the  consent,  and  may 
be  fairly  said  to  be  against  it.     Consent  to  deliver  the  temporary 
possession  is  not  consent  to  deliver  the  property  in  a  thing,  and  if  a 
person,  animus  furandi,  avail  himself  of  a  temporary  possession  for 
a  specific  purpose,  obtained  by  consent,  to  convert  the  property  in 
the  thing  to  himself,  and  defraud  the  owner  thereof,  he  certainly  has 
not  the  consent  of  the  owner.     He  is,  therefore,  acting  against  the 
will  of  the  owner,  and  is  a  trespasser,  because  a  trespass  upon  the 
property  of  another  is  only  doing  some  act  upon  that  property  against 
the  will  of  the  owner.'    In  the  case  at  bar  there  was  no  valid  a^ee- 
ment  to  part  with  the  money  absolutely,  and  no  consent  to  divest 
the  owner  of  his  title.     It  was  passed  over  for  a  mere  temporary 
use  at  most,  and  the  legal  title  remaining  in  the  owner,  the  conver- 
sion of  it  by  the  prisoners,  within  the  rule  cited,  was  larceny.    The 
reports  are  full  of  familiar  illustrations  of  this  rule,  as  a  reference 
to  some  of  the  leading  cases  will  show."    And  the  court  proceeded 
to  refer  to  many  of  them ,  which  may  be  consulted  by  turnmg  to  the 
case  from  wbioh  this  extract  is  taken. 

Judgment  and  order  affirmed. 

Mtbigk,  J.,  Thornton,  J.,  and  Mobbison,  C.  J.,  concurred. 
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Shabpstbin,  J.  I  dissent:  In  Smith  y.  The  People,  53  N.  Y.,  Ill, 
the  New  York  court  of  appeals  says:  ''If  by  triok  or  artifioe  the 
owner  of  property  is  indnced  to  part  with  the  custody  or  naked  pos- 
session to  one  who  receives  the  property  animo  furandi,  the  owner 
still  meaning  to  retain  the  right  of  property,  the  taking  wUl  be  lar« 
ceny;  but  if  the  owner  part  with  not  only  the  possession,  but  the 
right  of  property  also,  the  offense  of  the  party  abtaining  them  will 
not  be  larceny,  but  tliat  of  obtaining  goods  by  false  pretenses.'* 
In  an  earlier  case  the  same  court  said:  *'  The  only  question  remain- 
iog  in  any  case  is,  whether  the  taking  was  with  the  consent  of  the 
owner;  for  if  so,  although  the  consent  was  obtained  by  gross  frauds 
there  is  no  larceny:"    Bassett  v.  Soofford,  45  Id.,  387. 

And  Bishop  says:  "  Where  the  consent  is  as  broad  as  the  taking, 
gobg  to  the  relinquishment  of  the  ownership  in  the  property  it  is 
effectual  though  obtained  by  fraud;  in  other  words,  by  reason  of 
the  consent,  even  when  procured  by  fraud,  there  is  still  no  trespass, 
therefore  no  larceny:"  2  Crim.  Law,  811. 

It  is  claimed  in  this  case  that  the  prosecuting  witness  did  not 
eonsent  to  part  with  his  right  of  properly  in  the  money  which  he 
parted  with  the  poeaession  of.  The  bill  of  exceptions  shows  that 
when  testifying  he  was  asked,  "  You  thought  that  Morgan  (defend- 
ant) wanted  to  pay  Turner  what  he  owed  him  ?"    Answer.     *'  Yes." 

Question.  **  You  loaned  him  this  one  hundred  and  sixty  dollars, 
for  the  purpose  of  Morgan  (defendant)  paying  Turner?" 

Answer.     "  Yes,  that  was  the  idea." 

In  the  absence  of  fraud  I  think  his  intention  to  part  with  the 
property  in  the  money  would  be  too  clear  to  admit  of  doubt.  He  in 
effect  says,  that  he  lent  the  money  to  the  defendant,  understanding 
at  the  time  that  defendant  was  to  pay  it  to  a  third  person  to  whom 
he,  defendant,  was  indebted.  To  say  that  the  owner  of  the  money 
intended  to  part  with  his  property  in  the  money  if  the  representa^ 
tions  made  to  him  were  true,  but  to  retain  his  property  in  it  if  they 
were  not,  is  in  effect  saying  that  if  his  consent  to  part  with  it  was 
obtained  by  fraud  he  never  consented,  which  is  inconsistent  with 
the  doctrine  that  if  the  consent  be  obtained  by  gross  fraud  there  is 
no  larceny.  And  Bishop  says  this  doctrine  is  too  firmly  estab- 
lished by  the  authorities  to  be  overthrown  by  judicial  power:  2  Grim. 
Law,  808.  But  the  court  below  in  effect  instructed  the  jury  that  if 
the  consent  of  the  owner  to  part  with  his  property  was  obtained  bv 
fraud,  the  fact  of  such  consent  being  given  was  quite  immaterial. 
That  consent  so  obtained  was  not  consent. 

After  giving  the  jury  the  code  definition  of  larceny  the  court  pro- 
ceeded: "When  a  person  obtains  property,  whether  it  is  monev  or 
other  property,  by  artifioe,  stratagem,  deceit  and  fraud,  it  would  be 
stealing  within  the  meaning  of  this  statute.  If  it  is  done  with  in- 
tent at  the  time  to  obtain  it  and  to  appropriate  it  to  his  own  use  and 
to  defraud  the  party  of  it,  it  is  stealing  when  artifioe  and  fraud  are 
resorted  to  for  the  sole  purpose  of  getting  possession  of  the  property. 
*   *    *    Such  artifice,  stratagem,  deceit  and  fraud  that  so  obstructs 
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the  reason  of  men  that  they  cannot  be  said  to  consent  amounts  to 
stealing,  because  the  title  of  property  does  not  pass  from  one  man 
to  another  except  by  his  consent,  and  as  is  said  by  justice  Baldwin 
of  our  former  supreme  court,  in  the  case  of  Butler  v.  Collins,  12 
Cal.,  457:  '  Consent  requires  something  more  than  a  mere  formal  act 
of  the  mind;'  and  I  will  read  to  you  what  he  says  and  will  chaise 
you  that  that  is  the  law  of  this  state:  '  But  consent  in  law  is  more 
than  a  mere  formal  act  of  the  mind.  It  is  the  act  unclouded  by  fraud, 
duress,  deceit*  and  stratagem." 

But  in  Butler  v.  Collins  the  court  also  said  that  the  obtaining  of 
goods  by  such  means  would  be  obtaining  them  by  false  prdenaes^ 
which  is  a  different  and  distinct  offense  from  larceny.  And  it  is 
only  by  wholly  ignoring  the  distinction  that  this  charge  can  be  sus- 
tained. 

The  charge  confounds  the  case  of  obtaining  the  mere  naked  pos- 
session of  property,  with  that  of  obtaining  the  property  itself. 

The  court  was  requested  by  the  defendant  to  give  the  following 
instruction : 

**  If  you  find  from  the  evidence,  that  the  money  which  is  the  sub- 
ject of  the  alleged  larceny  in  this  action,  was  obtained  by  defendant 
from  the  prosecuting  witness,  Hollet;  and,  that  the  said  Hollet  vol- 
untarily gave  the  money  to  the  defendant;  and  that  he,  Hollet,  did 
not  expect  to  get  any  part  of  his  money  back  from  the  defendant; 
and  that  at  the  time  the  money  was  so  obtained,  it  was  understood 
by  the  said  Hollet  that  said  money  was  to  be  used  by  the  defendant 
on  his  own  account,  and  not  on  account  of,  or  for  the  benefit  of 
oaid  Hollet;  then,  the  defendant  is  not  guilty  of  larceny,  and  you 
must  acquit  him  of  the  crime  charged  in  this  information,  even 
though  you  should  find  that  the  defendant  fraudulently  obtained  the 
money  by  means  of  false  pretenses." 

The  court  gave  only  so  much  of  it,  as  precedes  the  words  ''even 
though  you  should  find  that  the  defendant  fraudulently  obtained  the 
money  by  false  pretenses.*'  The  instruction  as  given  when  read  in 
connection  with  the  charge  of  the  court,  could  not  be  construed  to 
mean  anything  other  than  that,  if  the  transaction  was  not  infected 
by  fraud,  the  defendant  was  not  guilty  of  larceny. 

In  the  charge  given  by  the  court,  as  well  as  in  its  refusal  to  give 
the  instruction  which  it  was* requested  by  the  defendant  to  give,  the 
court  evidently  supposed  that  if  the  consent  of  the  prosecuting  wit- 
ness to  part  with  his^property  was  obtained  by  fraud  so  gross,  that 
no  title  passed,  the  transaction  constituted  larceny,  whatever  might 
have  been  the  intention  of  the  Owner  as  to  the  transfer  of  the  title 
when  he  parted  with  the  possession  of  his  money. 

That  theory  is  not  countenanced  by  the  authorities. 

In  support  of  it  two  cases  are  cited,  both  of  which,  in  my  opinion 
recognize  it  as  an  established  rule,  that  if  the  possession  of  property 
be  obtained  even  by  gross  fraud,  the  subsequent  conversion  of  it  by 
the  person  so  obtaining  the  possession  of  it,  will  not  constitute  lar- 
ceny, if  at  the  time  of  the  transfer  of  possession  the  owner  intended 
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to  transfer  the  title  as  well.  In  one  of  those  cases,  the  court  says: 
"If  the  possession  of  such  property  is  obtained  by  fraud,  and  the 
owner  of  it  intends  to  part  with  his  title,  as  well  as  his  possession, 
the  offense  is  that  of  obtaining  money  by  false  pretenses:"  Com- 
monwealth y.  Barry,  124  Mass.,  326.  In  that  case  the  prosecuting 
witness  testified  that  he  let  the  defendant  have  a  twenty  dollar  biU 
with  which  to  purchase  a  quart  of  brandy,  the  cost  oi  which  was 
three  dollars,  and  that  he,  the  prosecuting  witness,  expected  to  re* 
ceive  back  from  the  defendant  seventeen  dollars  in  cnange.  But 
she  failed  to  return.  It  was  held  that  the  jury  was  justified  in  find- 
ing that  the  owner  of  the  money  only  intended  to  part  with  the  mere 
possession  of  it,  and  on  that  ground  the  judgment  was  affirmed. 

Whether  the  decision  is  consistent  with  the  rule  to  which  thQ 
eoart  gave  its  approval  is,  in  my  opinion,  not  very  material.  But 
Bishop  says:  "According  to  the  more  common  doctrine,  and  in  or- 
dinary circumstances,  if  one  takes  another's  money  by  the  latter's 
permission  or  request,  to  return  its  value  in  *  change  (that  is,  to 
change  it  or  to  get  it  changed) ,  but  retains  the  money  and  refuses 
to  deliver  the  change,  he  does  not  commit  larceny;  because,  when 
the  owner  of  the  money  relinquished  his  possession,  he  did  not  con- 
template receiving  it  back,  but  parted  with  his  ownership  therein:" 
2  Grim.  Law,  812.     In  support  of  this  he  cites  several  English  cases. 

A  case  which  is  claimed  to  be  more  directly  in  point  is  Loomis  v. 
The  People,  67  N.  T.,  322,  in  which  the  court  said:  **  Where  title 
as  well  as  possession,  is  absolutely  parted  with,  the  crime  is  false 
pretenses.  It  will  be  observed  that  the  intention  of  the  owner  to 
part  with  his  property,  is  the  gist  and  essence  of  the  offense  of  lar- 
ceny, and  the  vital  point  upon  which  the  crime  hinges,  and  is  to  be 
determined." 

Is  the  charge  of  the  court  in  this  case  in  harmony  with  that  rule? 
I  think  not.  On  the  contrary,  I  think  the  charge  is  clearly  to  the 
effect  that,  if  the  prosecuting  witness  was  induced  by  fraud  to  part 
vith  his  money,  the  act  of  procuring  it  by  such  means  would  con- 
Btitute  larceny,  whether  he  at  the  time  intended  to  part  with  his  title 
to  it,  or  not.  Instead  of  treating  the  intention  of  the  prosecuting 
witness  as  the  gist  and  essence  of  the  offense,  the  court  treated  it 
as  an  immaterial  circumstance. 

In  Loomis  v.  The  People,  supra,  the  court  said:  ''The  prosecutor 
yn&  induced  to  place  his  money  upon  a  game  of  hazard,  upon  the 
assurance  of  Lewis,  one  of  the  prisoners,  that  he  was  to  win,  and 
he  would  have  his  money  back,  or  that,  in  case  of  loss,  other  money 
would  be  procured  upon  a  check  which  Lewis  claimed  to  have  in  his 
possession,  and  paid  in  place  of  that  lost."  The  court  further  said 
there  was  no  loss,  and,  therefore,  the  contingency  in  which  other 
money  than  that  which  he  placed  on  the  game  was  to  be  paid  to  him 
did  not  arise. 

He  himself  placed  the  money  on  the  game  and  it  was  his  until 
lost,  and  as  it  was  never  lost  the  seizing  and  appropriating  of  it  by 
the  defendants  was  larceny.     As  clearly  so  as  if  they  had  seized  ana 
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appropriated  it  when  he  first  laid  it  down.  Even  in  that  view  the 
conrt  said  the  case  was  ^'on  the  border  line"  which  separates  the 
ofiense  of  obtainlD^  money  by  false  pretenses  from:  that  of  laroenj. 

It  is  quite  clear  that  the  intention  with  which  the  prosecnting  wit- 
ness parted  with  his  money  was  wholly  ignored  in  the  case  now 
before  ns. 

If  it  be  desirable  to  change  the  law,  the  power  of  the  legislature 
is  ample.  It  has  been  changed  in  Texas,  and  may  be  changed  here. 
Bat,  with  Bishop,  I  think  the  oonrts  have  not  the  power  to  do  it. 

Therefore,  I  think  the  judgment  and  order  should  be  reyersed. 

MoEiKSTBT,  J.    I  concur. 


Na  8,77L 

Estate  of  Apple,  Deceased. 

In  Bank,     Filed  February  13, 1886, 

On  a  ppEAii— Intendment  in  Favob  of  Jdbisdiotion.— The  appellate  oonrt  will 
that  the  probate  court  had  jurisdiction  of  the  subject  matter  of  tne  controversy  where  all 
the  parties  in  interest  are  before  the  court,  and  so  assume. 

Distribution  ok  Estates— Conflict  of  Laws. — While  each  state  will  deal  wiUk  the  de- 
cedeDt*8  property  within  its  jurisdiction,  so  far  as  creditors  are  concerned,  according  to  its 
pleasure,  the  universal  rule  is,  that  the  distribution  of  decedent's  personalty  will  be  eovemed 
by  the  law  of  his  domicile  at  the  time  of  hia  death.  This  rule  has  not  been  changed  in  Cali* 
fomia. 

(/ODE.  OoNSTRGCTiON  OF  Generallt. — Where  the  code  speaks,  its  provisions  are  control- 
ing,  and  are  to  be  liberally  construed;  but  where  it  is  silent,  the  common  law  governs. 

Same. — The  provision  that  '*the  code  establishes  the  law  of  this  state  respecting  the  sub- 
jects to  which  it  relates,**  docs  not  mean  that  there  is  no  law  with  respect  to  su^  subjects 
except  that  embodied  in  the  code. 

Distribution  op  Personalty.— Personalty  in  this  state  of  one  dying  testate  in  Aostria, 
whose  domicile  at  the  time  of  his  death  was  m  Nevada,  is  to  be  distributed  aocording  to  the 
law  of  Nevada. 

Abatement  a  mono  Demonstrative  Lsoatbbs.— According  to  the  law  of  Nevada,  whoe 
a  fund  is  insufficient  to  pay  all  the  demonstrative  legacies,  all  the  demonstrative  legatees 
should  bhare  proportionately. 

Same,  in  California.— tinder  sections  1,367, 1,859. 1,860  and  1,862  of  the  California  civil 
code,  ^  demonstrative  legacies  stand  upon  an  equality.  Those  to  kindred  and  to  stransen 
must  abate  alike.  Only  in  the  matter  of  the  payment  of  debts  (sec.  1.361)  are  the  kincbed 
to  be  preferred  to  strangers,  and  the  legacies  to  the  former  to  be  resortea  to  after  thiose  of  the 
latter  have  been  exhausted. 

Appeal  from  a  decree  of  distribution  of  the  saperior  court  of  the 
oity  and  ooanty  of  San  Franoisoo.  The  facts  are  stated  in  the  opin- 
ion. 

Chas,  L.  Wellevy  Jr.,  R.  H.  Taylor  and  O.  W.  Oordon,  for  the  ap- 
pellants. 

Taylor  dc  HaigTUy  for  the  respondent. 

Boss,  J.  The  deceased,  Bobert  Apple,  died  in  Aostria,  but  was, 
at  the  time  of  his  death,  a  resident  of  the  state  of  Nevada.  By  his 
will,  which  was  executed  in  Austria,  he  gave  to  each  of  twp  sons 
twenty  thousand  dollars  in  United  States  bonds,  and  to  certain  other 
persons  not  related  to  him,  certain  other  sums  in  like  bonds,  and  for 
the  purpose  of  erecting  a  drinking  fountain  in  the  city  of  San  Fran- 
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eiseOy  he  gave  the  Bum  of  ten  thousand  dqllars.  Eaoh  of  the  lega- 
des,  except  the  last,  was  a  demonstrative  one.  The  bonds  pointed 
oat  by  the  testator,  from  which  the  legacies  in  question  were  to  be 
paid,  were  not  in  the  state  of  California  at  the  time  of  the  testator's 
death,  but  they  were  sent  here  subsequently,  as  was  the  will.  The 
latter  was  admitted  to  probate  by  the  court  of  probate  of  the  city 
and  county  of  San  Francisco,  and  administration  had  upon  the  es- 
tate. Upon  the  distribution  of  the  estate  the  question  involved  on 
ibis  appeal  arose.  The  transcript  does  not  contain  the  petition  for 
the  probate  of  the  will,  but  it  seems,  from  the  findings  made  by  the 
eourt  below,  that  the  deceased  had,  at  the  time  of  his  death,  some 
personal  property  within  the  state  of  California.  It  further  appears, 
from  the  findings,  that  after  the  payment  of  the  debts  of  the  de- 
eeaeed,  there  only  remained  for  distribution  United  States  bonds 
to  the  amount  of  nineteen  thousand  dollars.  And  the  question  pre- 
sented on  the  appeal  is,  whether  aU  of  these  bonds  should  be  dis- 
tributed to  the  two  sons,  or  whether  eaoh  of  the  demonstrative  le- 
gateee  should  share  proportionately  in  them. 

We  assume  that  the  probate  court  of  the  city  and  county  of  San 
Francisco  had  jurisdiction  of  the  subject-matter  of  the  controversyi 
because  all  of  the  parties  in  interest  so  assume  and  are  before  the 
eourt  asking  distribution  of  the  bonds  in  accordance  with  law.  We, 
therefore,  inquire  only  what  is  the  law  of  distribution  in  view  of  the 
facts  of  the  case.  As  has  already  been  stated,  the  domicile  of  the 
deceased  was  at  the  time  of  his  death  in  the  state  of  Nevada.  Ac- 
cording to  the  law  of  that  state,  no  distinction  exists  in  the  pay- 
ment of  legacies  between  the  kindred  of  the  testator  and  persons  not 
80  relatea.  If,  therefore,  the  law  of  the  testator's  domicile  is  to 
control,  all  of  the  demonstrative  legatees  should  share  proportion- 
ately in  the  bonds  left  for  distribution,  and  the  judgment  of  the 
court  below  must  be  modified. 

While  each  state  will  deal  with  the  property  of  a  decedent  within 
Ha  jurisdiction,  so  far  as  creditors  are  concerned,  according  to  its 
pleasure,  the  universal  rule  is,  that  in  the  absence  of  positive  law 
to  the  contrary,  distribution  of  the  decedent's  personal  estate  will 
be  governed  by  the  law  of  his  actual  domicile  at  the  time  of  his 
death:  Bedfield  on  Wills,  p.  905;  Schouler  on  Executors  and  Adm., 
sec.  16;  2  Greenlf .  £v. ,  sees.  668,  671. 

Has  this  rule  been  changed  by  any  statute  of  Oalifornia?  We 
tkink  not.  It  is  claimed  that  section  4  of  the  civil  code  has  altered 
it  That  section  reads:  ''  The  rule  of  the  common  law,  that  statutes 
in  derogation  thereof  are  to  be  strictiv  construed,  has  oo  application 
to  this  code.  The  code  establishes  tne  law  of  this  state  respecting 
the  subjects  to  which  it  relates,  and  its  provisions  are  to  be  liberally 
construed  with  a  view  to  effect  its  objects  and  to  promote  justice." 

**The  code  establishes  the  law  of  this  state  respecting  the  sub- 

Cets  to  which  it  relates,"  but  this  does  not  meaa  that  there  is  no 
V  with  respect  to  such  subjects  except  that  embodied  in  the  code. 
When  the  code  speaks,  its  provisions  are  controlling,  and  they  are 
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to  be  liberally  oonstroed  with  a  view  to  effect  its  objecia  and  pro- 
mot^  justice — the  rule  of  the  common  law,  that  statutes  in  deroga- 
tion thereof  are  to  be  strictly  construed,  having  been  expressly  abol- 
ished here.  But  where  the  code  is  silent,  the  common  law  goyems. 
Nowhere  in  either  of  the  codes  of  California  is  it  provided  that  per- 
sonal property,  situated  here,  of  a*  decedent,  whose  actual  domicile 
at  the  time  of  his  death  was  in  another  state,  shall  be  distributed  in 
accordance  with  the  laws  of  California.  It  is  obvious  that  the  nec- 
essary effect  of  such  a  provision  would  be  to  abolish  ancillary  ad- 
ministrations here  altogether,  and  to  make  the  administration  granted 
on  the  estate  of  a  non-resident  decedent  entirely  independent  of 
that  of  the  domicile. 

Tet,  by  section  1,667  of  the  code  of  civil  procedure,  the  legisla- 
ture has  clearly  recognized  such  ancillary  administrations  by  pro- 
viding as  follows:  "Upon  application  for  distribution,  after  final 
settlement  of  the  accounts  of  administration,  if  the  decedent  was  a 
non-resident  of  this  state,  leaving  a  will  which  has  been  duly  proved 
or  allowed  in  the  state  of  his  residence,  and  an  authenticated  copy 
thereof  has  been  admitted  to  probate  in  this  state,  and  it  is  neces- 
sary, in  order  that  the  estate,  or  any  part  thereof,  may  be  distributed 
according  to  the  will,  that  the  estate  in  this  state  should  be  deliv- 
ered to  the  executor  or  administrator  in  the  state  or  place  of  his 
residence,  the  court  may  order  such  delivery  to  be  made,  and,  if 
necessary,  order  a  sale  of  the  real  estate  and  a  like  delivery  of  the 
proceeds    *    *    *." 

Whether  the  court  would  order  such  delivery  of  the  property  or 
its  proceeds  to  the  foreign  administrator,  or  itself  decree  aistriba- 
tion,  would,  as  said  by  judge  Story,  in  1818,  in  the  case  of  Harvey 
V.  Bichards,  4  Mason,  413,  be  a  matter  of  judicial  disoretion,  de- 
pending upon  the  particular  circumstances  of  the  case.  But  in 
either  case  the  result  would  be  the  same,  for  the  distribution  would 
be  made  in  accordance  with  the  law  of  the  domicile  of  the  decedent 
Nor  is  it  a  matter  of  importance  that  there  was  no  administration  of 
the  estate  of  the  present  decedent  had  in  the  state  of  his  domicile, 
but  that  probate  of  the  will  as  well  as  administration  of  the  estate 
was  had  nere  and  only  here. 

''I  have  no  objection,"  said  Judge  Story  in  the  case  already  al- 
luded to,  "to  the  use  of  the  terms  principal  and  auxiliary,  as  indi- 
cating a  distinction  in  fact  as  to  the  objects  of  the  different  admin- 
istrations; but  we  should  guard  ourselves  against  the  conclusion, 
that  therefore  there  is  a  distinction  in  law  as  to  the  rights  of  parties. 
There  is  no  magic  in  words.  Each  of  these  administrations  may  be 
properly  considered  as  a  principal  one,  with  reference  to  the  limits 
of  its  exclusive  authority;  and  each  might,  under  circumstances, 
justly  be  deemed  an  auxiliary  administration.  If  the  bulk  of  the 
property  and  all  the  heirs  and  legatees  and  creditors  were  here, 
and  the  foreign  administration  were  only  to  recover  a  few  inconsid- 
erable claims,  that  would  most  correctly  be  denominated  a  mere 
auxiliary  administration  for  the  beneficial  use  of  the  parties,  al- 
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though  the  the  domicile  of  the  testator  were  abroad.  The  con- 
verse case  would,  of  coarse,  produce  an  opposite  result.  But  I  am 
yet  to  learn  what  possible  difference  it  can  make  in  the  rights  of 
parties  before  the  court,  whether  the  administration  be  a  principal 
or  an  auxiliary  administration.  And  for  the  same  reasons  it  may  be 
added,  whether  there  was  but  one  or  more  administrations. 

The  question  is  wholly  unaffected  by  the  fact  that  the  will  of  the 
decedent  was  first  and  only  admitted  to  probate  in  this  state,  and 
that  no  other  administration  upon  his  estate  has  been  had.  The 
question  remains :  Under  what  law  shall  the  personal  estate  of  the 
decedent  be  distributed  ?  It  must  be  remembered  that  we  do  not 
have  to  look  to  our  statutes  to  find  a  provision  to  the  effect  that  the 
law  of  the  actual  domicile  of  the  deceased  at  the  time  of  his  death 
shall  govern,  but,  on  the  contrary,  we  have  to  look  there  to  see  if 
ire  find  a  provision  to  the  effect  that  that  law  shall  iwt  govern  in  the 
matter  of  distribution. 

''It  has,"  says  chancellor  Kent,  "become  a  settled  principle  of 
international  jurisprudence  and  one  founded  in  a  comprehensive 
and  enlightened  sense  of  public  policy  and  convenience;  that  the 
disposition,  succession  to  and  distribution  of  personal  property, 
wherever  situated,  is  governed  by  the  law  of  the  country  of  the 
owner's  or  intestate's  domicile  at  the  time  of  his  death,  and  not  by 
the  conflicting  laws  of  the  various  places  where  the  goods  happen 
to  be  situated:"  2  Kent's  Gomm.,  429.  Judge  Story  says:  "Be  the 
origin  of  the  doctrine  what  it  may,  it  has  so  general  a  sanction 
among  all  civilized  nations,  that  it  may  be  treated  as  part  of  the 
jus  geniium.''  "It  is  a  clear  proposition,"  said  Lord  Loughborough, 
"not  only  of  the  law  of  England,  but  every  country  in  the  world, 
where  law  has  the  least  semblance  of  science,  that  personal  prop- 
erty has  no  locality.  The  meaning  of  that  is,  not  that  personal 
property  has  no  viatble  locality,  but  that  it  is  subject  to  that  law 
which  governs  the  person  of  the  owner,  both  with  respect  to  the 
transmission  of  it,  either  by  succession  or  by  the  act  of  the  party. 
It  follows  the  law  of  the  person.  If  he  die,  it  is  not  the  law  of  the 
country  in  which  the  property  is,  but  the  law  of  the  country  of 
which  he  was  a  subject,  that  will  regulate  the  succession."  "And 
this  doctrine  has  been  constantly  maintained  in  England  and 
America  with  unbroken  confidence:"  Story's  Gonflict  of  Laws,  sec. 
380. 

Finding  no  statute  to  the  contrary,  our  conclusion  is,  that  the 
distribution  in  question  must  be  made  in  accordance  with  the  law 
of  the  state  of  Nevada.  But  even  if  the  law  of  Galifornia  should 
govern  in  the  matter,  the  same  result  must  follow  if,  by  the  law  of 
California,  a  demonstrative  legacy  to  kindred  is  not  preferred  to  a 
like  legacy  to  strangers  upon  distribution,  where  none  of  the  lega- 
cies have  had  to  be  resorted  to  for  the  payment  of  the  debts  of  the 
decedent.  We  proceed,  therefore,  to  examine  the  statute  of  this 
state  upon  the  point,  the  provisions  of  which,  we  regret  to  say,  are 
somewhat  confused  and  conflicting. 
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By  section  2,357  of  the  civil  code,  legacies  are  distinguished  and 
designated  according  to  their  nature.     The  second  subdivision  of 
that  section  defines  a  demonstrative  legacy.     It  reads:    ''A  l^acy 
is  demonstrative  when  the  particular  fund  or  personal  property  is 
pointed  out  from  which  it  is  to  be  taken  or  paid."    The  statute  then 
goes  on,  in  the  same  subdivision  of  the  same  section,  to  prescribe 
the  consequences  of  a  failure,  in  whole  or  in  part,  of  such  fund  or 
property.     It  does  not  provide  that,  where  the  fund  or  property  is 
insufficient  to  pay  all  of  the  demonstrative  legacies,  those  to  the 
kindred  shall  prevail  over  those  to  the  persons  not  so  related.   On  the 
contrary,  the  consequence  declared  is :  ' '  If  such  fund  or  property  fail, 
in  whole  or  in  part,  resort  may  be  had  to  the  general  assets,  as  in 
case  of  a  legacy:"  subdivision  2,  section  1,367, supra.    It  is furtiier 
provided  by  section  1,362  of  the  same  chapter  as  follows:   ' 'Abate- 
ment takes  plftce  in  any  class  only  as  between  legacies  of  that  class, 
unless  a  dinerent  intention  is  expressed  in  the  will."    Now,  all  de- 
monstrative legacies  are  of  the  same  class,  regardless  of  the  per- 
sons to  whom  they  are  made — whether  kindred  or  strangers;  for 
section  1,357  in  terms  declares:   ''Legacies  are  distinguished  and 
designated,  according  to  their  nature,  as  follows: 

''1.  A  legacy  of  a  particular  thing,  specified  and  distinguished 
from  all  others  of  the  same  kind  belonging  to  the  testator,  is  specific; 
if  such  legacy  fails,  resort  cannot  be  had  to  the  other  property  of 
the  testator. 

"2.  A  legacy  is  demonstrative  when  the  particular  fund  or  per- 
sonal property  is  pointed  out  from  which  it  is  to  be  taken  or  paid;  if 
such  fund  or  property  fails,  in  whole  or  in  part,  resort  may  be  had 
to  the  general  assets,  as  in  case  of  a  general  legacy. 

^'3.  An  annuity  is  a  bequest  of  certain  specified  sums  periodic- 
ally; if  the  fund  or  property  out  of  which  they  are  payable  fails, 
resort  may  be  had  to  the  general  assets,  as  in  case  of  a  general  leg- 
acy. 

''4.  A  residuary  legacy  embraces  only  that  which  remains  after 
all  the  bequests  of  the  will  are  discharged. 

**  5.     All  other  legacies  are  general  legacies." 

Here,  by  express  statutory  provision,  specific  legacies  constitute 
one  class,  demonstrative  legacies  constitute  another  class,  annuities 
constitute  another,  residuary  legacies  constitute  another,  and  general 
legacies  constitute  still  another  class.  That  all  of  the  legacies  in 
question  in  the  present  case  belong  to  the  same  class,  does  not  admit 
of  doubt;  for  they  are  all  demonstrative  legacies.  The  property  to 
be  distributed  consists  of  the  particular  bonds  pointed  oat  by  the 
testator  from  which  the  legacies  made  by  him  were  to  be  paid.  But 
the  bonds  are  insufficient  to  pay  all  of  the  legacies  in  full,  or  even 
those  to  the  kindred.  Abatement  must,  therefore,  necessarily  take 
place.  How  shall  the  legacies  abate  ?  The  statute,  as  has  been 
seen,  declares  that  abatement  takes  place  in  any  class  only  as  be- 
tween legacies  of  that  class;  unless  a  different  intention  is  expressed 
in  the  will.     The  will  in  this  case  being  silent  upon  the  question  of 
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abatement,  "  abatement/*  under  the  statute,  ''takes  place  in  any 
class  only  as  between  legacies  of  that  class.'*  This  language  would 
seem,  unmistakably,  to  put  legacies  of  the  same  class,  in  the  matter 
of  abatement,  upon  the  same  footing. 

It  is  true  that  by  section  1,361  it  is  provided  that  "  legacies  to 
husband,  widow  or  kindred  of  any  class  are  chargeable  only  after 
legacies  to  persons  not  related  to  the  testator."  But  what  is  here 
meant  by  the  word  chargeable?  This  section  was  in  the  code  as 
originally  adopted.  It  followed  then,  as  it  does  now,  section  1,360, 
which  then  read  as  follows:  ''In  the  application  of  the  personal 
property.of  a  decedent  to  the  payment  of  debts,  legacies  must  be 
charged  in  the  following  order,  unless  a  dilBferent  intention  is  ex- 

Eressed  in  the  will:  1.  Residuary  legacies;  2.  General  legacies;  3. 
legacies  given  for  a  valuable  consideration ,  or  for  the  relinquish- 
ment of  some  right  or  interest;  4.  Specific  and  demonstrative  lega- 
cies.*' For  the  payment  of  the  debls  of  the  decedent,  legacies  made 
by  him  were  thus  chargeable  in  the  order  designated  in  section  1,360; 
and  the  legislature  followed  this  with  a  provision  declaring  that 
"  legacies  to  husband,  widow  or  kindred  of  any  class  are  chargeable 
only  after  legacies  to  persons  not  related  to  the  testator.**  It  is 
manifest,  from  these  provisions  that,  as  originally  adopted,  it  was  for 
the  payment  of  the  debts  of  the  decedent  that  legacies  to  husband, 
widow  or  kindred  were  declared  to  be  chargeable  only  after  legacies 
to  persons  not  related  to  the  testator.  Section  1,301  has  remained 
as  at  first  adopted,  as  have  also  sections  1,357  and  1,362,  hereinbe- 
fore referred  to.  But  in  1874  section  1,360,  as  also  sections  1,358 
and  1,359,  of  the  same  chapter,  were  amended.  Have  the  amend- 
ments of  those  sections,  or  either  of  them,  worked  a  change  in  the 
meaning  of  section  1,361,  which,  as  has  been  said,  has  remained 
QDchanged  since  its  first  adoption  ?  By  section  1,358,  as  originally 
enacted,  the  property  of  a  person  dying  intestate  had  to  be  resorted 
to,  for  the  payment  of  debts,  in  a  certain  named  order.  But  by  the 
amendment  to  this  section,  of  1874,  when  a  person  dies  intestate,  all 
hispioperty,  real  and  personal,  withoutany  distinction  between  them, 
is  chargeable  with  the  payment  of  his  debts,  except  as  otherwise 
provided  in  the  civil  cooe  and  the  code  ot  civil  procedure.  Section 
1,359,  as  originally  enacted,  related  to  the  order  in  which  the  prop- 
erty of  a  testator  should  be  resorted  to  for  payment  of  debts  and 
legacies,  and  section  1,360,  as  originally  enacted,  has  already  been 
set  out  at  large.  By  the  amendments  of  1874,  sections  1,359  and 
1,360  were  made  to  read  as  follows: 

'*8ec.  1,359.     The  property  of   a  testator,  except  as  otherwise 

specially  provided  for  in  this  code  and  the  code  of  civil  procedure, 

must  be  resorted  to  for  the  payment  of  debts,  in  the  following  order: 

"  1.    The  property  which  is  expressly  appropriated  by  the  will 

for  the  payment  of  the  debts. 

"2.    Property  not  disposed  of  by  the  will. 

"3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee. 
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"4.  Property  which  is  not  specifically  devised  or  bequeathed; 
and, 

**  5.     All  other  property  ratably. 

"  Before  any  debts  are  paid,  the  expenses  of  the  administration 
and  the  allowance  to  the  family  must  be  paid  or  provided  for." 

"Sec.  1,360.  The  property  of  a  testator,  except  as  otherwise 
specially  provided  in  this  code  and  the  code  of  civil  procedure,  mast 
be  resorted  to  for  the  payment  of  legacies  in  the  following  order: 

"1.  The  propertv  which  is  expressly  appropriated  by  the  will 
for  the  payment  of  the  legacies. 

**2.     Property  not  disposed  of  by  the  will. 

**3.  Property  which  is  devised  or  bequeathed  to  a  residuary 
legatee. 

"4.     Property  which  is  specifically  devised  or  bequeathed.'* 

How  the  amendments  of  1874  have  operated  so  as  to  declare  in 
effect  that  property  pointed  out  by  the  testator  for  the  payment  of 
legacies  should  not  be  charged  with  the  payment  of  legacies  to 
strangers  until  all  legacies  to  kindred  are  fully  satisfied,  we  are  un- 
able to  see.  Beyond  question,  the  legislature  has  not  bo  declared 
in  terms.     On  the  contrary,  as  we  have  seen,  the  statute  expressly 

})rescribes  the  cgnsequences  of  a  failure,  in  whole,  or  in  part,  of  the 
und  or  property  from  which  legacies,  such  as  those  here  in  ques- 
tion are  to  be  paid,  and  those  consequences  not  only  do  not  include 
a  preference  to  the  kindred,  bat  if  we  correctly  construe  the  section 
in  regard  to  abatement,  expressly  places  all  legacies  of  the  same 
class  upon  the  same  plane.  This,  however,  is  qualified  by  section 
1,361,  which  clearly,  now,  as  well  as  before  the  amendments  of 
1874,  in  so  far  as  the  payments  of  debts  are  concerned,  makes  lega- 
cies to  husband,  widow  or  kindred  of  any  class  chargeable  only  after 
legacies  to  persons  not  related  to  the  testator.  Of  coarse,  in  cases 
where  such  legacies  have  to  be  resorted  to  for  the  payment  of  debts, 
there  would  necessarily  be  a  preference  given  to  legacies  to  hus- 
band, widow  and  kindred,  over  legacies  to  persons  not  related  to 
the  testator. 

In  the  case  at  bar,  however,  it  does  not  appear  that  resort  had  to 
be  made  to  any  of  the  legacies  for  the  payment  of  the  debts  of 
the  decedent.  But  it  is  to  this  extent  only  that  a  prefer-ence 
is  given  to  legacies  to  husband,  widow  or  kin  Irei  over  legacies 
to  persons  not  so  related  to  the  testator.  Nowhere,  expressly  or  by 
fair  intendment,  is  any  legacy  of  one  class  made  chargeable  with  the 
payment  of  another  legacy  of  the  same  cleiss.  Under  sections  1,357, 
1,359,  1,360  and  1,362  all  demonstrative  legacies  stand  upon  an 
equality.  Section  1,361,  however,  operates  as  a  qualification  to  this 
bjT  providing  in  effect,  as  we  understand  it,  that  legacies  to  husband, 
widow  or  kindred  of  any  class  are  chargeable  for  debts  only  after 
legacies  to  persons  not  related  to  the  testator.  To  this  extent,  and 
to  this  extent  only,  are  legacies  to  husband,  widow  or  kindred  given 
a  preference  over  legacies  of  the  same  class  to  strangers.  But  this 
preference  does  not  affect  the  result  in  the  present  case,  since,  as 
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has  already  been  observed,  it  does  not  appear  here  that  any  of  the 
legacies  were  resorted  to  for  the  payment  of  debts. 

Caase  remanded  with  directions  to  the  court  below  to  modify  the 
judgment  in  accordance  with  the  views  herein  expressed. 

Sharpstein,  J.,  Morrison,  0.  J.,  and  McKinstry,  J.,  concurred. 

Thorkton,  J. ,  CONCURRING.  I  concur  in  the  judgment  on  the 
ground  first  discussed  in  the  foregoing  opinion.  The .  conclusion 
reached  as  to  that  ground,  to  wit,  that  the  law  of  the  state  of  Nevada 
controls,  disposes  of  the  case.  I  think  that  the  second  ground  con- 
sidered and  passed  on  in  the  opinion  is  not  in  the  case,  and,  there- 
fore, it  is  unnecessary  to  say  anything  concerning  it. 

McKbb,  J.,  CONCURRING.  It is  the  place  of  the  actual  domicile  of 
a  person,  at  the  time  of  his  death,  which  determines  the  distribu- 
tion of  his  personal  estate;  and  as  the  court  below  found  as  a  fact, 
that  the  domicile  of  the  deceased  was  at  the  time  of  his  death  in 
the  state  of  Nevada,  the  court  should  have  decreed  distribution  of 
the  personal  assets  of  the  estate  of  the  decedent,  according  to  the 
law  of  that  state;  therefore,  I  concur  in  the  judgment. 


No.  8,734. 

Adelsdobfeb   V,    Ehrman   et   al. 

Department  One,    Filed  February  16,  1885, 
Fumisas  Hbld  Suppobtbd  bt  the  Evidence. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  complaint  was  on 
a  contract  by  which  the  defendants  were  to  import  teas  and  labels 
for  the  plaintiff,  the  latter  to  pay  original  cost  ana  shipping  expenses, 
and  a  commission  to  the  former.  False  representations  as  to  the 
original  cost  were  alleged,  and  the  action  was  to  recover  over-pay- 
ments made  in  consequence  thereof. 

Naphtaly,  Freidenrich  dt  Ackerman,  for  the  appellants. 
Bodenbaum  dt  Scheeline,  for  the  respondent. 

The  Coubt.  The  contract  found  by  the  court  is,  in  legal  effect, 
ihe  contract  alleged  in  the  complaint,  and  there  was  evidence  to  sus* 
tain  the  finding  as  to  misrepresentations. 

Judgment  and  order  affirmed. 
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No.  8.748. 

CuMMiNGS  V.  Marsh. 

Devartment  One.  Filed  February  16,  1886. 

Whek  there  Is  a  Conflict  of  Evidence  od  the  material  issues  the  judgment  will  not  be 
disturbed. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant  and  from 
an  order  denying  the  plaintiff  a  new  trial,  in  an  action  to  recoyerfor 
the  loss  of  a  horse  pastured  with  the  defendant.  The  complaint 
alleged  that  the  defendant  agreed  to  notify  the  plaintiff  in  case  the 
horse  became  sick  or  disabled  while  in  his  possession,  within 
twenty-four  hours  thereafter,  and  his  failure  so  to  do. 

Langjiome  dt  Miller,  for  the  appellant. 

W.  L.  Dudley  and  Pillsbury  &  Titus,  for  the  respondent. 

The  Court.  There  was  a  substantial  conflict  in  the  evidence  with 
tespect  to  the  isdue  whether  defendant  agreed  that  he  would  notify 
plaintiff,  within  twenty^four  hours,  after  the  horse  became  ill,  and 
as  to  the  other  issues  made  by  the  pleadings. 

Judgment  and  order  affirmed. 


No.  8,629. 

Williams  v.  Miller  et  al. 

Department  One.    Filed  February  16, 1885^ 

Contract  fob  Pasturage— Consthuction  of. — A  plaintiff  who  afi^ees  to,  and  does  ffive, 
the  use  of  his  land  for  the  pasturage  of  defendant's  cattle,  under  a  contract  by  which  the  de- 
fendants agreed  '*  to  pastare  on  said  land,  at  their  own  risk  and  coet,  all  cattle  it  shall  be 
capable  of  grazing  •  *  *  ^^^  jj^  qq  cgg^  ^^ss  than  three  thoiv>and  head,"  is  entitled  to  the 
tompensation  stipulated  to  be  paid  for  such  number,  although  the  land  is  only  capable 
of  sustaining  seven  hundred  head. 

Appeal  from  a  judgment  of  the  superior  court,  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

G.   W,  Gordon,  for  the  appellant. 

Robinaou,  Olney  &  Byrne,  for  the  respondent. 

The  Court.  It  was  held,  by  the  court  below,  that  the  agreement 
sued  on  was,  on  the  part  of  plaintiff,  a  contract  to  agist  upon  his 
lands  three  thousand  head,  or  more,  of  cattle.  An  agister  is  one  who 
takes  in  horses,  or  other  animals,  to  pasture  at  certain  rates: 
Bouvier,  Agister;  Story,  Bailm.,  443.  The  agister  proper  takes 
charge  and  control  of  the  animals:  Howard  y.  Throckmorton,  59 
Cal.,  88.  If  he  neglects  his  trust  he  is  liable  in  damages.  He  is 
bound  to  take  reasonable  care  of  the  animals,  and  is  responsible  for 
injury  resulting  from  any  ordinary  casualty,  if  it  could  have  been 
averted  by  the  exercise  of  such  reasonable  care.     1  Addison  Con., 
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608.  Of  course  he  is  bound  to  furnish  them  with  proper  '*  eatage." 
Bat  here,  by  the  terms  of  the  contract,  the  defendants  agreed  ''to 
pasture  on  said  land,  at  their  own  risk  and  cost  for  herding,  etc.,  all 
the  cattle  it  shall  be  capable  of  grazing,  over  and  above  the  sheep 
hereinafter  mentioned,  and  in  no  case  less  than  three  thousand  head." 

The  constraot  was  made  with  reference  to  a  particular  tract  of 
''swamp  and  overflowed  land."  Did  the  plaintiff  stipulate  that  the 
land  would  furnish  proper  pasturage  for  three  thousand  head  of 
cattle?  We  think  not.  He  agreed  to  give,  and  did  give,  the  use  of 
the  land.  The  tract  of  land  was  known  to  both  parties  to  the  con- 
tract. When  plaintiff  permitted  defendants  to  enter  upon  the  lands 
with  cattle,  he  discharged  the  obligation  imposed  upon  him.  There 
is  DO  pretense  that  he  interfered  with  the  consumption  by  defend- 
ant's cattle  of  any  portion  of  the*  herbage,  or  that  he  per- 
mitted others  to  interfere  with  it.  The  defendants  agreed  to 
put  not  less  than  three  thousand  head  upon  the  tract  of 
land  described,  and  to  pay  a  dollar  a-  head  for  such  pastur- 
age as  the  cattle  should  get  there.  As  the  tract  of  land  was  left 
open  to  them,  and  they  were  furnished  with  the  exclusive  use  of  it 
for  the  purpose  of  pasturage,  they  were  liable  for  three  thousand 
dollars,  whether  they  placed  upon  the  land  any  stock  or  not.  As  it 
turned  out  (the  court  found),  tne  land  was  not  fit  for  the  herding  or 
pasturing  of  more  than  about  seven  hundred  cattle.  But  this  the 
defendants  knew,  or  could  havelcnown,  before  they  entered  into  the 
contract.  It  was  a  bad  bargain  on  their  part,  but  they  took  the 
risk  that  they  would  get  ample  consideration  for  their  money.  There 
is  no  ayerment  in  the  answer  of  fraudulent  misrepresentations  with 
respect  to  the  character  of  the  land  or  pasturage.  There  was  no 
failure  of  consideration,  but  a  mistake  or  misapprehension  on  the 
part  of  the  defendants  with  respect  to  the  value  of  the  consideration. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 


No.  8,757. 

Cole  et  al.  v.  Fisheb. 

Department  Two,    FiUd  Febntary  i7,  1886, 

JrancB'fl  Coubt— Place  of  Trial—Sibvicb  op  Summons.— An  action  in  the  justice's 
7jrt  to  recover  for  breach  of  a  contract  may  be  brought  in  the  township  or  city  in  which 
^'^•K  obligation  was  to  be  performed,  under  section  832  of  the  code  of  civil  procedure.  In 
'ocfa  case  the  summons  may  be  served  on  the  defendant  in  the  county  in  which  he  resides, 
loder  section  848  of  the  same  code. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.     The  opinion  states  the  facts. 

Gtorge  W,  Tyler ^  for  the  appellants. 
Brunson  &  WellSj  for  the  respondent. 

Shabpstbik,  J.    To  the  general  rule  that  a  summons  cannot  be 
served  out  of  the  county  of  the  justice  before  whom  the  action  is 
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• 

brought,  there  are  certain  exceptions,  one  of  which  is,  ''when  an 
action  is  brought  against  a  party  who  has  contracted  to  perform  an 
obligation  at  a  particular  place,  and  resides  in  a  different  county,  in 
which  case  the  summons  may  be  served  in  the  county  where  he 
resides:"  C.  C.  P.,  848. 

By  subdivision  7  of  section  832,  Id.,  it  is  provided:  "When  a 
person  has  contracted  to  perform  an  obligation  at  a  particular  place, 
and  resides  in  another  county,  township,  or  city,  in  the  township  or 
city  in  which  such  obligation  is  to  be  performed,  or  in  which  he  re- 
sides, and  the  township  or  city  in  which  the  obligation  is  incurred, 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is  to  be  per- 
formed, unless  there  is  a  special  contract  to  the  contrary." 

The  plaintiff,  in  the  action  which  the  appellant  seeks  to  have  the 
justice  prohibited  from  proceeding  in,  alleged  that  the  obligation 
which  constituted  the  basis  of  the  action  was  to  be  performed  in 
Los  Angeles.  That  such  was  the  contract.  Such  being  the  fact,  it 
was  optional  with  the  plaintiff,  in  the  action,  to  bring  it  in  the  town- 
ship or  city  where  the  obligation  was  to  be  performed,  or  in  which 
defendant  resided. 

It  is  claimed  that  the  action'was  not  brought  upon  a  contract,  bnt 
to  recover  damages  for  the  breach  of  a  contract.  Still,  the  contract 
constituted  the  basis  of  the  action,  and  the  right  of  action  is  one 
arising  out  of  it. 

We  discover  no  repugnancy  between  the  provisions  above  cited 
and  those  contained  in  section  106,  Id.  Bepeals  by  implication  are 
not  favored^  and  in  our  opinion  there  is  nothing  here  to  support 
such  an  implication. 

Judgment  affirmed.  * 

Thornton,  J.,  and  Myrick,  J.,  concurred. 


No.  8,809. 

Oliver,   Administrator,  et  al.  v.  Blair  et  al. 

Filed  February  18,  1885. 

Dismissal  op  Appeal— Waiver  op  Right  of  Appeal.— An  appeal  will  be  disinis«< 
where  the  appellants  have  waived  their  right  of  appeal,  and  satistaction  of  the  jiitignienl 
against  them  has  been  entered. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  the  citj 
and  county  of  San  Francisco. 

W.  S.  Good/ellow,  for  the  appellants. 

William  M.  Piersoyi,  A.  Conipte,  Louis  Shearer  and  Joseph  N(q>h 
taly,  for  the  respondents. 

The  Court.  In  this  case,  the  defendants,  D.  B.  Blair  and  MaG 
farlane,  Blair  &  Co.,  by  stipulation  in  the  court  below  waiyed  thei 
appeal  to  this  court;  and  thereafter,  and  thereupon,  satisfaction  o 
the  judgments  against  them  was  entered.  A  motion  is  made  to  dis 
miss  the  appeal  of  the  defendants  above  named,  which  is  granted 

Appeal  dismissed. 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON. 

OOLDSMITH  V.  OiLLILAKD  £T  AL. 
Filed  February  13,  1886. 

Equity  JuBiBDicnoK  of  thb  National  Court*— State  Laws.— The  equity  juriadiction 
of  the  national  courts,  and  the  mode  of  procedure  therein,  exist  independently  of  state  laws, 
and  cannot  be  limited  or  restrained  by  them . 

Right  Giykn  bt  State  Law.— A  right  given  by  a  state  law,  that  is  properly  the  subject 
ol  a  suit  In  equity,  may  be  thereby  enforced  or  protected  in  the' national  courts. 

Ckbtaintt  in  the  Description  of  Prbmibea  in  a  Bill.— One-eighth  of  an  undivided 
tnct  of  land  is  not  distinguishable  from  another,  and  in  a  suit  to  determine  an  adverse 
ckim  to  three  such  eighths,  there  cannot,  iu  the  nature  of  things,  be  any  more  certain  or 
definite  description  of  them  than  that. 

Scrr  to  Determine  an  Adverse  Glaiu  to  Real  Peopebtt.— In  a  suit  to  remove  a 
certain  cloud  on  the  title  to  real  property,  it  must  appear,  from  the  bill  that  there  is  such  a 
doud,  and  in  what  it  consists;  but  in  a  suit  brought  under  §  500  of  the  Oregon  Code  of  Civil 
Procedure,  to  determine  an  adverse  claim  to  such  property,  whether  it  casts  a  cloud  thereon 
or  not,  it  is  not  necessary  to  state  the  nature  or  circumstances  of  the  defendant's  claim; 
bat  it  is  sufficient  to  allege  that  the  defendant  wrongfully  makes  such  claim;  and  call  upon 
him  to  set  it  forth  in  his  answer,  and  submit  its  validity  to  the  judgment  of  the  court 

Pbbson  in  P088BBSION  Mebelt.— A  person  in  the  mere  possession  of  real  property 
cannot  maintain  a  suit  to  determine  an  adverse  claim  thereto,  but  it  must  also  appear  that 
he  is  in  possession  under  some  claim  of  right  or  title. 

Statement  of  Plaintiff's  CA8E.~Generally,  it  is  sufficient  for  the  plaintiff  in  such 
soit  to  allege  his  possession  and  the  nature  of  his  estate  or  interest  in  the  premises,  together 
vith  the  s<»urce  ot  his  right  or  title  ;  but  when,  as  in  many  cases,  there  is  reason  to  believe 
th^  the  rightfulness  of  the  defendant's  claim  depends  on  the  validity  or  effect  of  some  link 
in  the  plaintiff 's  chain  of  title,  it  is  convenient  and  may  be  necessary  to  state  the  circum- 
stances thereabout  fully  and  in  detail  so  as  to  prevent  the  necessity  of  future  amendments 
ad  to  promote  the  progress  and  dispatch  of  the  case. 

m 

Burr  to  determine  an  adverse  claim  to  real  property.  The  opinion 
states  the  facts. 

James  F.  Watson,  for  the  complainant. 

James  K.  Kdly,  and  George  H.  Durham,  for  the  defendants. 

Deady,  J.  This  suit  is  brought  by  the  plaintiflf,  a  citizen  of  New 
York,  to  have  his  title  to  an  undivided  interest  in  certain  real  prop- 
erty, situate  in  Multnomah  county,  Oregon,  quieted,  as  against  a 
claim  of  the  defendants,  who  are  citizens  of  Oregon,  that  they  have 
an  estate  or  interest  therein  adverse  to  him. 

It  appears  from  the  bill  that  the  property  in  question,  is  the  undi- 
divided  five*eighths  of  the  east  half  of  the  Danford  Balch  donation, 
numbered  fifty-eight,  and  containing  one  hundred  and  seventy-two 
and  ninety-six  one  hundredths  acres,  the  same  being  parts  of  sec- 
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tions  twenty-eight,  twenty-nine  thirty-two  and  thirty-three  of  town- 
ship one  north,  and  range  one  east  of  the  Wallamet  meridian. 

It  is  alleged  in  the  bill,  that  the  plaintiff  is  the  owner  in  fee  of 
said  undivided  five-eighths,  and  that  he ''  deraigns  his  title  "  thereto, 
''  by  a  good  and  sufficient  chain  of  mesne  conveyances  "  from  ''  the 
donation  claimants;"  that  from  October  4th,  1870,  until  December 
31st,  1883,  the  plaintiff  and  his  grantors  ''were  seized  and  possessed 
of  the  premises,"  and  ''the same  were  in  the  open,  actual  and  no- 
torious possession  of  the  plaintiff,  and  held  by  nim  adversely  to  all 
persons;"  that  the  defendants  claim  an  interest  in  three  of  said  five- 
eighths,  adverse  to  the  plaintiff,  but  in  fact  they  have  no  interest 
therein  and  their  claim  to  that  effect  "  is  illegal,  wrongful  and  unjust 
and  prejudicial  to  the  rights  of  the  plaintiff;'  and  that  the  value  of 
said  three-eighths  is  more  than  five  thousand  dolhirs. 

The  plaintiff  then  asks  that  the  defendants  "  may  be  required  to 
set  fortn  the  nature  of  their  claim,"  and  that  it  may  be  determined 
by  the  decree  of  this  court  that  the  defendants  have  no  interest  in 
said  three-eighths,  and  that  the  title  of  the  plaintiff  thereto  is  valid. 

The  defendants  demur  to  the  bill  separately;  but  the  demurrers 
were  argued  and  submitted  as  one.  Taken  together,  the  causes  of 
demurrer  specified  therein  are  these:  1.  The  three-eighths  in  which 
it  is  allegea  the  defendants  claim  an  interest  are  not  identified  or 
designated  with  sufficient  certainty.  2.  That  it  does  not  appear  from 
the  bill  what  claim  the  defendants  make  to  the  property  in  question, 
or  that  the  plaintiff  is  ignorant  of  the  nature  of  the  same,  or  that  the 
defendants  nave,  or  claim  any  writing  that  constitutes  a  cloud  on 
the  plaintiff's  title  to  any  part  of  the  premises. 

This  suit  is  in  the  nature  of  "  a  bill  of  peace  "and  is  foanded  espe- 
cially on  section  500  of  the  Oregon  code  of  civil  procedure,  which 
provides : 

"Any  person  in  possession,  by  himself  or  his  tenant,  of  real  prop- 
erty, may  maintain  a  suit  in  equity  against  another,  who  claims  an 
estate  or  interest  therein  adverse  to  him,  for  the  purpose  of  deter- 
mining such  claipi,  estate  or  interest." 

The  equity  jurisprudence  of  the  national  courts,  and  the  mode  of 

f>rocedure  therein,  exists  independently  of  state  laws  and  cannot  be 
imited  or  restrained  by  them:  U.  S.  v.  Howland,  4  Whea.,  115; 
Boyle  v.  Zacharie,  6  Pet.,  668;  Gaines  v.  Relf,  15  Pet.,  14;  Green  v. 
Creighton,  23  How.,  105;  Payn  v.  Hook,  7  Wall.,  430. 

But,  when  a  right  that  may  properly  be  enforced  or  maintained  by 
a  suit  in  equity,  only  exists  under  and  by  virtue  of  a  law  of  a  state, 
nevertheless,  this  court  will  entertain  such  suit  and  furnish  the  nec- 
essary relief,  provided  the  case  is  otherwise  within  its  jurisdiction. 
In  Clark  V.  Smith,  13  Pet.,  195,  it  was  held  that  the  Kentucky 
act  of  1796,  after  which  this  section  500  and  other  like  statutes 
were  probably  modeled,  which  authorized  any  person  having  both 
the  title  and  possession  of  land,  to  maintain  a  suit  inequity  against 
any  other  person  setting  up  a  claim  thereto,  might  be  enforced  in 
the  proper  circuit  court  of  the  United  States.     See  also  to  the  same 


Cii.  Gt.  Or.]  Goldsmith  v.  Gillilakd.  631 

effect:  Fitch  v.  Creighton,  24  How.,  159;  Smith  v.  The  Bailway 
Company.,  9  Otto,  398,  and  Ex  parte  McNiel,  13  Wall.,  236.  In 
this  latter  case  Mr.  justice  Swayne,  in  speaking  for  the  court  says : 
''A  state  law  cannot  give  jurisdiction  to  any  federal  court;but  that  is 
not  the  question.  A  state  law  may  give  a  substantial  right  of  such  a 
character,  that  where  there  is  no  impediment  arising  from  the  resi- 
dence of  ihe  parties,  the  right  may  be  enforced  in  the  proper  feder- 
al tribunal,  whether  it  be  a  court  of  equity,  or  admiralty,  or  of  com- 
mon law." 

The  objection  to  the  bill,  that  it  does  not  indicate  with  sufficient  cer- 
tainty what  three-eighths  of  the  property  the  defendants  claim,  is  not 
well  taken.  In  this  respect,  it  is  as  certain  as  the  nature  of  the  sub- 
ject will  permit.  It  is,  in  effect,  that  the  defendants  claim  three  of 
the  five-eighths  belonging  to  ihe  plaintiff.  But  these  eighths  are  all, 
as  yet,  only  undivided  portions  of  the  whole.  Each  extends  to  every 
part  of  the  whole,  and  is  in  no  wise  distinguishable  from  any  other, 
until  partition  is  made. 

When  a  suit  is  brought  to  remove  a  certain  cloud  from  the  title  of 
the  plaintiff,  in  the  nature  of  things,  it  must  be  shown  in  the  bill  that 
there  is  such  a  cloud,  before  relief  can  be  given  against  it.  In  such 
a  case  the  bill  must,  in  addition  to  the  writing  or  matter  whicli  con- 
stitutes the  alleged  cloud,  state  the  facts  which  give  it  apparent  val- 
idity, as  well  as  those  which  tend  to  show  its  actual  invalidity :  Teal 
T.  Collins,  9  Or.,  91. 

But,  in  a  suit  brought  under  section  500  aforesaid,  the  plaintiff  is 
not  required  to  state  the  nature  or  circumstances  of  the  defendant's 
claim,  or  to  deny  knowledge  thereof,  but,  in  this  respect  he  is  only 
bound  to  allege  the  making  of  such  claim,  and  that  it  is  wrongful, 
and  call  upon  the  defendant  to  set  it  forth  in  his  answer,  and  submit 
its  validity  to  the  judgment  and  determination  of  the  court. 

And  this  is  so,  even  if  such  claim  rests  on  or  grows  out  of  a 
writing  which,  unexplained,  constitutes  a  cloud  on  the  plaintiff's 
title.  The  plaintiff  may,  in  any  case,  avail  himself  of  the  statute, 
and  after  alleging  that  tne  defendant  claims  some  .interest  or  estate 
in  the  premises  in  questiqn,  adverse  to  him,  call  upon  him  to  state 
the  nature  and  circumstances  of  the  same:  Teal  v.  Collins,  9  Or., 
91;  Stark  V.  Starrs,  6  Wall.,  410;  Holland  v.  Challen,  110  U.  8., 
25;  Marot  v.  The  Germania,  etc.,  54  Ind.,  39;  The  Jeffersonville, 
etc.,  V.  Oyler,  60  Ind.,  392. 

This  is  not  onl^  in  accordance  with  the  language  and  purpose  of  the 
statute,  but  it  is  the  natural  and  orderly  mode  of  proceeding  in 
vhich  each  party  states  his  own  case.  The  claim  of  the  defendant 
should  be  better  known  to  him  than  to  the  plaintiff,  and,  therefore, 
can  be  better  stated  by  him.  Of  course,  the  plaintiff  must  allege 
that  the  defendant  claims  an  interest  or  estate  in  the  premises  ad- 
versely to  him.  This  is  a  part  of  the  plaintiff's  case — the  wrong 
done  by  the  defendant  to  bis  right — but  he  is  not  called  upon  to 
state  the  nature  or  particulars  of  such  claim,  even  if  he  knows 
them. 
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Notwithstanding  the  statute  says  that  any  person  'Mn  possession' 
of  real  property  may  maintain  a  suit  to  determine  an  adverse  claim 
thereto,  the  better  opinion  is  that  the  mere  ''naked  possession"  is 
not  sufficient,  but  the  same  must  be  accompanied  by  a  claim  of 
right  or  title:  Stark  v.  Starrs,  6  Wall..  410;  Holland  v.  Ohallen, 
110  U.  S.,  25. 

And  how  far  or  with  what  particularity  the  ground^  of  this  claim 
of  right  or  title  should  be  set  forth  by  the  plaintiff,  is  a  question.  In 
Stark  V.  Starrs,  supra,  Mr.  justice  Field  says,  "  such  claim  or  title 
must  be  exhibited  in  the  proofs,  and,  perhaps,  in  the  pleadings  also, 
before  the  adverse  claimant  can  be  required  to  produce 'the  evidence 
upon  which  he  rests  his  claim  of  an  adverse  estate  or  interest."  In 
Holland  v.  Challen,  supra,  the  conveyances  showing  that  the  plaint- 
iff claimed  title  to  the  premises  under  a  purchaser  at  a  tax  sale,  ap- 
pear to  have  been  alleged  in  the  bill.  On  demurrer  to  the  same,  be- 
cause it  did  not  state  the  nature  or  particulars  of  the  defendant's 
adverse  claim  to  the  property,  it  was  held  sufficient. 

In  delivering  the  opinion  of  the  court,  Mr.  justice  Field  says: 
'  'Undoubtedly,  as  a  foundation  for  the  relief  sought,  the  plaintiff 
must  show  that  he  has  a  legal  title  to  the  premises,  and  generally 
that  title  will  be  exhibited  by  conveyances  or  instruments  of  record, 
the  construction  and  effect  of  which  will  properly  rest  with  the 
court.  Such,  also,  will  generally  be  the  case  with  the  adverse 
estates  or  interests  claimed  by  others." 

On  the  argument,  an  objection  was  taken  to  the  bill  ore  tenus,  that 
it  did  not  sufficiently  state  the  title  of  the  plaintiff. 

As  has  been  shown,  the  plaintiff  claims  title  by  a  regular  chain 
of  conveyances  from  the  donees  of  the  premises — Balch  and  wife— 
under  the  donation  act;  and  also  on  the  ground  of  adversiB  posses- 
sion from  October  4,  1870,  to  December  31,  1883. 

Generally,  I  think  it  will  be  found  sufficient  for  the  plaintiff  to 
allege  his  possession  and  interest  or  estate  in  the  land,  as  that  he  is 
the  owner  thereof  in  fee,  for  life  or  for  years,  and  that  he  claims 
the  same  by  a  regular  chain  of  conveyances  from  some  recognized 
and  undisputed  source  of  title,  as  the  United  States  or  its  donee 
under  the  donation  act  of  September  27,  1850,  without  setting  ont 
such  conveyances  or  stating  them  in  detail. 

But  when  there  is  reason  to  believe,  as  in  this  case  and  many 
others,  that  the  rightfulness  of  the  defendant's  claim  depends  on 
the  validity  or  legal  effect  of  some  link  or  links  in  the  conveyances 
under  which  the  plaintiff  claims  title,  it  is  very  convenient,  if  not 
necessary,  that  the  statement  of  the  plaintiff's  case  should  contain 
the  facts  fully  and  in  detail,  at  that  point  in  the  chain  of  his  title; 
where  it  conflicts  with  the  claim  of  the  defendant.  By  so  doing  tliel 
necessity  of  future  amendments  will  be  avoided  and  the  progress 
and  dispatch  of  the  case  promoted. 

Now,  it  is  fair  to  presume  that  if  the  defendant  has  a  rega1i>r 
chain  of  conveyances  from  the  donees  of  the  United  States,  and  tbe 
claim  of  the  defendants  is  at  all  worthy  of  this  litigation,  that  there! 
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is  an  alleged  or  supposed  defect  or  invalidity  at  some  point  in  this 

chain  of  conveyances,  from  which  it  may  be  claimed  that  the  title, 

instead  of  being  passed  on   to  the    plaintiff,   was  diverted  to  the 

defendants. 

If  Erery  case  in  this  particular  must  stand  on  its  own  circumstances; 

but,  on  the  whole,  I  think  it  best  to  allow  the  demurrer  on  this 

point;  and  it  is  so  ordered. 


SUPREME  COURT  OF  COLORADO. 
Denveb,  South  Park  and  Pacifio  Bailroad  Co.  v.  Moynahan. 

Filed  December  19, 1884. 

DnqrALinoAnoN  or  JuBOB-~-PBEVions  Opiniov,  when  not.— A  juror  is  not  ^Liw^^imli- 
fied  from  serving  i^i  such  because  he  had  formed  and  expressed  an  opinion  upon  the  merits  of 
the  case,  if  he  t^ifies  upon  his  voire  dtt-e  examination  tnat  his  former  opinion  would  not  con- 
trol him  in  any  way  in  making  up  his  verdict,  and  that  he  would  be  governed  by  the  evi- 
dence to  be  introduced  at  the  triaL 

AfiGDMBNT  TO  JcRY— COMMENTS  UPON  Facts  NOT  IK  EviDEKCB.— An  attempt  by  counsel  in 
hisaivument  to  the  jury  to  comment  upon  matters  not  in  evidence,  will  not  warrant  a  rever- 
nl,  if  he  was  not  permitted  to  state  what  such  matters  were. 

The  Same— Action  aqainbt  Ck>RPORATioN. — A  verdict  against  a  railroad  company  will  not 
be  diitorbed  because  the  opposing  counsel  in  addressing  the  jury  commented  upon  certain 
ftcU  not  in  evidence,  tending  to  show  the  gras|>ing  nature  of  the  company,  if  the  court 
charged  the  jury  that  their  verdict  must  be  determined  from  the  facts  in  evidence,  precisely 
M  if  the  controversy  were  between  two  individuals. 

Nbouosnoic— Injubt  to  Pbopebtt  -Intbbest  not  Bkooyebablb.— In  an  action  to  recover 
cbuiages  for  injury  to  property  caused  by  negligence,  interest  on  the  value  of  the  property  in- 
jured or  destroyed  is  not  recoverable,  as  the  same  is  not  authorized  by  the  statute. 

Appeal  from  the  district  court  of  Park  county.  The  opinion 
states  the  facts. 

Tdler  d  Orahood  and  B,  M.  &  C.  J.  Hughes^  for  the  appellant. 
John  W.  Homer,  for  the  appellee. 

BsGK,  0.  J.  This  case,  in  its  essential  features,  is  similar  to 
the  case  of  the  Denver,  South  Park  and  Pacific  Bailroad  Com* 
paoy  y.  Thomas  J.  Conway,  4k  West  Coast  Bep.,  672,  decided  at  the 
present  term. 

It  is  an  action  by  Moynahan  against  the  railroad  company  for 
pro|)erhr  destroyed  by  the  explosion  of  giant  powder  in  the  depot 
of  the  defendant  company  at  Bed  Hill. 

We  will  only  consider  such  alleged  errors  as  were  not  passed  upon 
in  the  former  case. 

It  is  assigned  for  error,  that  the  court  overruled  a  challenge  for 
canae  to  the  competency  of  a  juror  named  T.  T.  Willey.  This  juror 
stated,  upon  his  examination,  that  he  was  present  at  a  former  trial  of 
the  cause,  heard  a  portion  of  the  testimony,  and  formed  and  ex- 
pressed an  opinion  upon  the  merits. 

The  civil  code  makes  it  a  ground  of  challenge  for  cause,  that  a 
juror  has  *^ formed  or  expressed  an  unqualified  opinion  or  belie/ as  to 
tte  meriis  of  the  action.'* 
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Another  ground  for  challenge  for  cause  is:  ''The  existence  of  a 
state  of  mind  in  the  juror  evincing  enmity  against,  or  bias  to,  either 
party." 

The  answers  of  Mr.  "Willey  failed  to  show  any  disqualification 
upoh  the  latter  ground.  He  had  no  recollection  of  having  expressed 
an  unfriendly  feeling  towards  the  railroad  company.  Goncembg 
the  efifect  produced  upon  his  mind  at  the  former  trial,  and  still  ex- 
isting, by  the  testimony  which  he  had  heard,  his  answers  to  coun- 
sel were  rather  indefinite  and  unsatisfactory.  But  to  interrogatories 
propounded  by  the  court,  he  answered  positively  that  he  would  be 
governed  by  the  evidence  to  be  introduced  on  the  trial,  and  that  his 
jformer  opinion  would  not  control  him  in  any  way  in  making  up  his 
verdict.  If  able  to  do  this  he  was  a  competent  juror,  since  it  did 
not  affirmatively  appear  that  he  had  formed  or  expressed  an  unquali- 
fied opinion  as  to  the  merits  of  the  controversy. 

The  law  contemplates  that  the  minds  of  jurors  shall  be  free  from 
such  impressions  of  the  merits  as  amount  to  a  conviction  or  pre- 
judgment of  the  case.  The  rule  is  a  plain  and  necessary  cme,  but  its 
application  is  often  exceedingly  difficult.  This  is  owing  to  a  variety 
ot  oircumstanoes  which  arise  in  practice. 

In  the  first  place,  there  is  a  prevalent  disposition  on  the  poort  of 
itat  class  of  men  best  fitted  by  education  and  business  experience 
to  perform  jury  dut^,  to  shirk  that  service.  In  order  to  evade  it, 
they  are  not  only  willing  to  have  it  understood  that  some  previons 
knowledge  of  the  case  has  disqualified  them  from  serving,  Imt  often 
strive  to  create  such  an  impression  by  the  character  of  their  answers 
to  questions  concerning  their  competency. 

Again,  the  nature  and  operations  of  the  human  mind  yary  greatly 
in  different  individuals.  There  are  also  great  differences  in  their 
moral  tendencies  and  characteristics.  Owing  to  these  dissimilari- 
ties, it  is  often  difficult  to  ascertain,  upon  thei;otre  dire  examination 
of  a  juror,  what  the  condition  of  his  mind  is  with  respect  to  bias  or 
prejudice,  or  what  is  the  character  of  the  impressions  made  by  pre- 
vious information  as  to  facts  involved.  Some  minds  arrive  at  defi- 
nite conclusions  on  slight  evidence,  while  others  are  disposed  to 
suspend  judgment  until  all  the  facts  are  known.  Some  have^^reater 
capacity  than  others  to  discard  previously  received  impressions  or 
previously  formed  opinions.  There  is  also  to  be  noted  a  delicacy 
about  stating  positively  under  oath,  that  previous  knowledge  of  facts, 
or  previous  impressions  concerning  the  merits,  would  have  no  weight 
in  making  up  a  verdict.  This  observation  is  applicable  to  the  more 
diffident  and  conscientious  jurors. 

To  resolve  all  doubts  raised  as  to  competency  in  favor  of  the  chal- 
lenging party,  would  render  it  almost,  if  not  quite,  impossible,  in 
many  cases,  to  procure  a  full  jury.  It  becomes  a  necessity,  there- 
fore, for.  the  trial  judge  to  retain  all  jurors  who  appear,  upon  exam- 
ination, to  be  qualified  under  the  law. 

In  view  of  the  foregoing  considerations,  it  is  evident  that  the  judge 
who  presides  at  the  trial,  and  in  whose  presence  the  jurors  are  qaes* 
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tioned  as  to  their  competency,  has  superior  opportunities  for  judging  of 
their  qualifications.  He  observes  their  appearance,  manner,  tone  of 
Yoice,  and  peculiarities,  advantages  for  arriving  at  a  correct  judg- 
ment not  possessed  by  a  court  of  review^  which  has  only  the  written 
report  of  the  examination  before  it. 

Oar  conclusion  is,  that  unless  it  clearly  appears  from  the  record 
that  the  requirements  of  the  statute  have  been  disregarded  in  tho 
overruling  of  a  challenge  for  cause,  the  ruling  of  the  trial  court 
should  be  sustained. 

It  is  not  apparent  that  such  an  error  was  committed  in  the  reten- 
tion of  the  juror  Willey,  and  the  overruling  of  the  challenge  will  be 
sustained. 

It  is  assigned  for  error  that  plaintiff's  counsel,  in  his  closing  ad- 
dress to  the  jury,  commented  upon  matters  not  in  evidence^  and' 
made  statements  concerning  the  disposition  of  the  defendant  com- 

Ky  toward  the  oitissens  of  Park  county,  all  of  which  were  calei:t- 
d  to  prejudice  the  case  ol  the  defendant  before  the  jury. 

The  oomments  upon  matters  not  in  evidence  were  as  follows: 

'*  Unforinnately ,  we  read  the  direct  examination  of  Colonel  Fisher, 
and  would  we  have  read  you  the  orcMss-examination,  it  would  have 
pinched  the  boys — ^it  would  have  pinched  the  boys;  the  eross-exam" 
mation  would — " 

It  does  not  appear,  from  the  record,  whether  the  counsel  wae 
checked  at  this  point  by  the  court,  or  interrupted  by  an  objeotioft 
irom  opposing  counsel;  but  the  iaot  that  the  last  sentence  was  not 
finishea  shows  an  interruption,  and  that  he  was  not  permitted  to 
state  what  the  cross-examination  of  the  witness  disclosed. 

The  testimony  referred  to  was  that  given  bv  the  witness^  Golonel 
Fisher,  in  the  Conway  case,  which,  by  stipulation  of  counsel,  was 
to  be  read  in  the  present  case.  Only  the  direct  examination,  how-* 
ever,  was  read.  Inasmuch  as  the  counsel  was  not  permitted  to  state 
what  the  unfavorable  testimony  was,  we  do  not  think  the  exception 
well  taken. 

The  same  observation  is  equally  applicable  to  the  allusion  made 
to  the  testimony  of  the  witness  Colyer. 

The  other  remarks  of  counsel  excepted  to  were  as  follows : 

"  A  railroad  company  says  we  will  teach  Park  county  a  lesson. 
VTe  will  show  them  that  it  is  a  thing  that  must  not  be  tampered  with. 
When  we  destroy  a  man's  property  ^ou  had  better  say  nothing. 
That  is  what  a  railroad  company  says.  I  have  no  feeling  for  a  rail- 
road company.  I  pay  ten  cents  a  mile  or  else  I  don't  travel,  and 
that  is  the  way  you  find  a  railroad  company  charges." 

This  style  of  argument  is  too  common  in  closely  contested  cases, 
and  especially  so  when  a  corporation  is  a  party.  It  is  a  covert 
way  of  introducing  before  the  jury  facts  which  are  not  in  evidence, 
npon  which  to  base  a  denunciation  of  the  conduct  of  the  opposite 
party,  for  the  purpose  of  exciting  sympathy  for  one  side  and  preju- 
dice against  the  other.  Such  a  course  is  both  illegitimate  and*  un- 
professional.   It  is  a  violation  of  the  rule  which  confines  counsel  to 
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the  facts  proven,  and  is  an  abase  of  the  privileges  of  counsel,  which 
merits  severe  censure. 

It  is  the  privilege  and  duty  of  a  counsel  to  deal  with  the  facts  in 
evidence  according  to  his  view  of  the  case.  He  may  draw  illustra- 
tions therefrom,  or  from  facts  hypothetically  assumed,  but  he  must 
not  make  himself  a  witness  by  stating  facts  within  his  own  knowl- 
edge  affecting  the  case.  It  is  his  privilege  and  dut^  to  &how  up,  in 
their  true  light,  such  acts  and  conduct  of  the  opposite  party  as  are 
deserving  of  criticism  or  condemnation,  but  he  must  not  depart  from 
the  evidence  for  such  purpose,  and  surreptitiously  introduce  before 
the  iury  such  irrelevant  m^atters. 

The  conduct  of  counsel  in  the  present  instance  was  clearly  repre- 
hensible, but  it  is  insufficient,  under  the  circumstances  of  this  case, 
to  justifv  a  reversal.  The  instructions  of  the  court  were  evidently 
designed,  in  part,  to  counteract  whatever  improper  influence  had 
thus  been  exerted.  The  jury  were  told  that,  iu  deciding  the  issues, 
they  must  look  solely  to  the  evidence  for  the  facts,  and  to  the  instmo- 
tions  of  the  court  for  the  law.  Beference  was  made  to  the  fact  that 
one  of  the  parties  was  a  corporation,  and  they  were  instructed  that 
it  was  their  duty  to  decide  the  case  precisely  as  if  it  was  a  contro- 
versv  between  two  individuals. 

Their  attention  was  also  particulary  and  repeatedly  called  to  the 
facts  which  must  be  found  duly  proven,  in  order  to  entitle  the 
plaintiff  to  a  verdict. 

We  hold  it  to  be  the  duty  of  courts  to  protect  litigants  from  unfair 
conduct  of  this  character,  but  it  would  seem  to  be  underrating  the 
intelligence,  and  impeaching  the  honesty,  fiiswell,  of  the  jury  in  this 
case,  to  say  that  they  may  have  been  influenced  to  return  a  verdict 
for  the  plaintiff  by  the  objectionable  remarks  of  counsel  which  have 
been  assigned  as  error. 

Their  verdict,  although  erroneous  in  a  single  particular,  is  sus- 
tained both  by  the  testimony  and  the  instructions. 

The  error  committed  was  in  the-  allowance  of  interest  upon  the 
property  destroyed.  As  said  in  the  Conway  case,  the  statute  does 
not  authorize  the  allowance  of  interest  upon  claims  of  this  charac- 
ter, and  for  this  reason  alone  the  judgment  must  be  reversed.  But, 
since  the  plaintiff  below  has  filed  herein  a  remittitur  of  all  interest,  it  is 
ordered  that  judgment  be  entered  in  this  court  in  favor  of  said  plaintiff 
for  the  sum  of  two  thousand,  one  hundred  and  six  dollars,  which  sum  is 
the  amount  of  his  damages  as  proved  by  the  jury,  less  interest  there- 
on, computed  at  the  sum  of  two  hundred  and  seventeen  dollars  and 
ninety-five  cents,  and  that  he  recover  his  costs  below  as  taxed.  It 
is  further  ordered  that  the  appellant  recover  costs  in  this  court  to 
be  taxed,  and  that  execution  issue  herein. 
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Woman's  Christian  Temperance  Union  v.  Taylor  et  al. 

FUed  January  0,   1885. 

Principal  and  Agent— Corporation— Agency  How  Created.— The  authority  to  act  as 
agent  of  a  corix>ration  may,  in  some  cases,  be  inferred  from  factu  and  circumstances.  Thus, 
if  the  directors  or  managers  of  a  corporation  knowingly  i)erinit  one  to  act  for  them  in  the 
usual  course  of  dealing  within  their  charter  powers,  hucq  silent  acquiescence  may  be  sufficient 
to  clothe  him  with  the  powers  of  a  dul^  authorized  agent.  But  to  have  this  effect,  it  must 
appear  that  the  acta  performed  were  within  the  charter  powers,  or  in  the  usual  course  of 
bu8ine»  of  the  corporation. 

The  Same — ^Tempebancb  Corporation— Ultra  Vires.— In  an  action  against  a  temper- 
aooe  corporation  to  recover  for  medicines  furnished  to  a  hospital,  upon  the  request  of  the 
alleged  ti^nt  of  the  defendant,  the  plaintiff  must  show  that  the  defendant  was  authorized  by 
its  charter  to  conduct  a  hospitaL 

Appeal  from  the  county  coart  of  Lake  conntj.  The  opinion  states 
the  facts. 

N,  I,  Cleary  and  J.  C.  Ittman,  for  the  appellants. 
Oaston  dk  Simmonds,  and  D.  J,  Haynea,  for  the  appellees. 

Beck,  0.  J.  The  record  in  this  cause  does  not  inform  us  for 
what  special  purposes  or  objects  the  defendant  corporation  (appell- 
ant here)  was  organized.  We  might  infer,  from  the  name  chosen, 
that  the  objects  in  view  were  either  to  advance  the  cause  of  religion, 
or  temperance,  or  both.  .  In  order  to  sustain  the  judgment  rendered 
below,  it  would  seem  to  be  necessary  to  assume,  in  absence  of  any 
proof  of  the  fact,  that  the  charter  powers  included  the  management 
of  a  hospital. 

The  action  was  brought  against  the  defendant  in  its  corporate 
name  of  '*The  Woman's  Christian  Temperance  Union."  The  goods 
were  ordered  at  various  times  by  one  Mrs.  E.  J.  Burns,  who  styled 
herself  '*  matron  *'  of  the  hospital,  and  who  represented  to  the  plaint- 
iffs that  she  was  authorized  by  the  defendant  to  purchase  the  medi* 
cines  for  the  use  of  the  hospital. 

It  sufficiently  appears  that  the  defendant  had  notice  of  the  name 
under  which  Mrs.  Burns  was  conducting  the  business,  and  that  she 
was  holding  herself  out  as  matron  of  the  institution.  Mrs.  Bums 
states,  in  her  deposition,  filed  in  the  cause,  that  she  was  employed 
by  the  society  in  that  capacity,  and  that  she  and  her  daughter  were 
to  receive  one  hundred  dollars  per  month. 

This  testimony,  however,  is  positively  contradicted  by  two  of  the 
trastees  of  the  defendant,  Mrs.  Burnett  and  Mrs.  Murray,  the 
former  the  treasurer,  and  the  latter  one  of  the  vice-presidents  of 
the  defendant. 

Both  say  the  society  never  had  or  conducted  a  hospital;  that  it 
owned  a  building  and  leased  it  to  Mrs.  Barns  for  the  purpose  of 
being  used  by  her  as  a  hospital,  to  be  conducted  on  her  own  account 
and  at  her  own  expense,  and  that  she  was  to  pay  as  rent  for  the 
bailding,  the  sum  of  ten  dollars  per  month,  for  the  first  two  months, 
and  thereafter  to  increase  the  rent  as  her  business  increased.  They 
further  say  that  the  society  had  no  notice  of  the  running  of  this  ac- 
count until  suit  brought. 
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The  authority  to  act  as  agent  of  a  oorporation,  may,  in  some 
cases,  be  inferred  from  facts  and  circumstances.  If  the  directors  or 
managers  of  a  corporation  knowingly  permit  one  to  act  for  them  in 
the  usual  course  of  dealing  within  their  charter  powers,  such  silent 
acquiescence  may  be  held  to  clothe  the  individual  with  the  powers  of 
a  duly  authorized  agent.  But,  to  have  this  effect,  it  should  be  made 
to  appear  that  the  acts  performed  were  within  the  charter  powers, 
or  in  the  usual  course  of  business  of  the  corporation. 

If  the  record  before  us  disclosed  the  fact  that  one  of  the  objects 
of  the  defendant  corporation  was  to  conduct  a  hospital  at  LeadviUe, 
or  that  it  had  been  engaged  in  such  an  enterprise,  we  might  be  able 
to  sustain  the  judgment.  It  could  then  be  said  that  the  conducting 
of  such  an  institution  was  within  the  corporate  objects  of  the  asso- 
ciation, or  appertained  to  its  usual  business  operations,  which 
fact,  considered  in  connection  with  the  facts  in  proof,  that  the  de- 
fendant owned  a  building  which  was  used  for  hospital  purposes, 
that  defendant's  corporate  name  was  used  as  the  name  of  the  hos- 
pital, and  that  the  person  in  charge,  and  who  managed  its  affairs, 
sfyled  herself  ''  Matron  of  the  Woman's  Christian  Temperanoe  Union 
Hospital,"  and  under  this  appellation  made  monthly  reports  to  the 
officers  of  the  corporation,  ot  receipts,  expenses,  and  general  workings 
of  the  hospital,  we  would  not  hesitate  to  say,  under  such  eixeum* 
stances,  that  the  matron  in  churge  of  suoh  an  institution  had  im- 
plied authority  from  the  proper  officers,  to  purchase  neoessarv  medi- 
cine for  the  patients  under  treatment  in  the  institution.  6ni  the 
mere  ownership  of  the  building  and  the  use  of  the  defendant's  cor- 
porate name  by  the  self  styled  ''matron"  lose  their  significance  in 
the  absence  of  proof  that  the  keeping  or  conducting  of  a  hospital 
appertained,  in  any  manner,  to  the  corporate  purposes  of  the  de- 
fendant, or  that  it  had  ever  engaged  in  such  an  undertaking.  One 
of  the  privileges  of  a  corporation  is  to  own  real  estate,  and  the  un- 
authorized use  of  a  corporate  name  in  connection  with  a  private  en- 
terprise, foreign  to  the  purposes  of  the  organization  of  the  corpora- 
tion, does  not  necessarily  bind  it. 

The  fact  testified  to,  that  the  president  of  the  defendant  inquired 
about  the  bill  sued  upon,  after  it  had  been  run,  said  it  ought  to  be 
paid,  and  that  she  would  see  it  paid,  and  that  she  admitted  the 
correctness  of  a  bill  for  meat  furnished  the  institution,  excusing  the 
delay  in  payment  by  the  statement  that  money  was  due  the  hospital 
from  the  county,  for  the  care  of  county  patients,  would  afford  strong 
presumptive  proof  of  defendant's  liability  if  the  preliminary  facte 
above  mentioned  were  in  evidence.  Otherwise,  the  president  may 
have  been  acting  wholly  outside  the  scope  of  her  authority  in  the 
instances  mentioned,  as  defendant's  witnesses  in  fact  say  she  was. 

As  the  case  is  presented  to  us  it  looks  as  if  the  plaintiffs  have  been 
guilty  of  carelessness.  They  famished  drugs  and  medicines  to  the 
hospital  from  August  5,  1881,  to  March  24,  1882,  without  making 
inquiry  of  any  officer  of  the  defendant  whether  the  so-styled 
matron  was  authorized  to  contract  such  indebtedness  in  the  defend- 
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aiit*8  name,  and  without  notifjing  any  officer  of  the  defendant,  that 
a  bill  was  being  ran  in  defendant's  name. 

Two  of  the  defendant's  officers  swear  that  by  the  rales  of  the  cor- 
poration it  is  necessary  to  have  authority  from  the  board  of  trastees 
in  order  to  contract  debts  in  the  name  of  the  defendant,  and  that 
neither  the  president,  Mrs.  Calkins,  nor  the  said  Mrs.  Barns  ever 
obtained  such  authority. 

Mrs.  Calkins  is  dead,  and  plaintiffs  are  deprived  of  the  benefit 
of  her  testimony;  and  while  Mrs.  Burns  testifies  that  she  was  author- 
ized by  the  defendant  to  purchase  the  supplies  in  question,  it  must 
be  borne  in  mind  that  her  view  of  the  relation  which  she  bore  to  the 
defendant  is  squarely  contradicted  by  two  witnesses,  and  she  ad* 
raits  the  bringing  of  a  suit  against  the  corporation  to  test  her  rights* 
which  was  decided  against  her. 

For  the  reasons  assigned,  the  judgment  must  be  reversed,  and  the 
oaose  remanded  for  a  new  trial,  and  it  is  so  ordered. 


St.  Louis  Lageb  Beeb  Bottling  Co.  v.  Colorado  National  Bank  of 

Dbnveb. 

jPtM  Jamimant  9, 1985. 

Aenoft  f OB  I>1PO0IT  IK  Bank— EyiDKfoB  Showing  Mibtakc—Ih  an  Aotiob  Againife  % 
bank  to  recover  a  general  balance  due,  if  the  oomplaint  does  not  aver  an  account  stated,  evi- 
dence is  admissible  under  a  general  denial  in  tne  answer  to  show  an  error  in  the  account, 
sndtiiat  the  same  had  been  ove^drawn. 

Ax  A0DQONT  Stated  mat  bb  Isipbachbd  fob  Fbaud  ob  Mibtakb.— In  such  case  the 
fnnd  or  mistake  should  be  specially  pleaded. 

Ebbob  to  the  district  court  of  Arapahoe  coantj.  The  opinion 
states  the  facts. 

Harmon  dk  Mlis,  for  the  plaintiff  in  error. 
B.  C.  Dillon^  for  the  defendant  in  error. 

Bbgk,  C.  J.  Plaintiff  in  error  brought  this  sait  against  the  bank, 
the  defendant  in  error,  to  recover  an  alleged  balance  of  a  deposit 
aeoount,  amounting  to  the  sum  of  five  hundred  and  four  dollars, 
together  with  speoilkl  damages  alleged  to  have  accrued  to  the  plaint- 
iff by  reason  of  defendant's  refusal  to  honor  its  certain  sight  check, 
for  seventy  dollars,  drawn  in  favor  of  S.  H.  Hastings  &  Oo.,  in 
payment  of  a  oar  load  of  empty  bottles. 

The  plaintiff  raised  the  point  upon  the  trial,  that  the  second  count 
of  his  complaint  was  upon  an  account  stated^  and  that  no  evidence 
was  admissible  under  the  pleadings  to  show  that  errors  existed  in 
the  account  rendered  by  the  bank  to  the  plaintiff,  for  the  reason 
that  none  were  alleged  in  the  answer. 

Bouvier  defines  an  account  stated  to  be,  ^'  an  agreed  balance  of 
Mooitnts.  An  account  which  has  been  examined  and  accepted  by 
the  parties." 
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''  An  account  stated  alters  the  nature  of  the  original  indebtedness, 
and  is  itself  in  the  nature  of  a  new  promise  or  undertaking." 

'*  An  action  or  an  account  stated  is  not  founded  upon  the  original 
items,  but  upon  the  balance  ascertained  by  the  mutual  consent  of 
the  parties:"  Carey  v.  Petroleum  Co.,  33  Cal.,  697. 

There  is  no  averment  in  the  complaint  that  the  balance  claimed  to 
be  remaining  upon  deposit  was  an  agreed  balance,  or  that  it  was  a 
balance  ascertained  by  the  mutual  consent  of  the  parties.  Had  the 
complaint  been  in  this  form,  and  had  the  answer  been  in  its  present 
form,  a  simple  denial,  there  would  have  been  force  in  the  objectioni 
that  the  account  stated  could  not  be  opened  under  the  issues. 

An  examination  of  the  second  count  discloses  that  it  sets  oat  the 
evidence  of  the  state  of  the  accounts  between  the  parties,  from  the 
twentieth  day  of  July,  1882,  up  to  and  including- the  fourth  day  ot 
August  following,  for  the  purpose  of  showing,  by  debits  and  cred- 
its, the  balance  remaining  on  deposit  to  the  credit  of  the  plaintiff 
on  the  latter  day.  There  is  no  averment  that  the  balance  so  claimed 
was  stated,  or  an  agreed  balance,  nor  is  there  any  positive  averment 
of  the  amount  of  this  balance;  by  computation  it  may  be  seen  to  be 
the  same  amount  alleged  in  the  first  count,  to  wit,  five  hundred  and 
four  dollars'.  This  count  concludes  with  the  averment  that  on 
said  fourth  day  of  August  the  plaintiff  drew  a  sight  check  upon  the 
defendant  for  the  sum  of  seventy  dollars,  payable  to  S.  H.  Hast- 
ings &  Co.,  in  the  course  of  its  business,  in  pavment  of  a  lot  of 
empty  bottles,  which  check  the  defendant  ref ased  to  pay,  alleging 
damages  to  plaintiff  as  a  result  of  the  refusal. 

The  first  item  of  evidence  stated  in  this  count  is,  that  on  the 
twentieth  day  of  July,  1882,  there  was  to  the  credit  of  the  plaintiff 
in  the  bank  of  the  defendant,  subject  to  sight  check  of  the  plaintiff, 
the  sum  of  one  thousand  two  hundred  and  eightv-nine  dollars  and 
seventy-three  cents,  as  shown  by  the  deposit  booK  furnished  by  de- 
fendant to  plaintiff. 

The  effect  of  the  foregoing  averments  is  well  described  by  judge 
Comstock  in  Emery  v.  Pease,  20  N.  Y.,  64: 

''The  pleader  has  set  forth  some  matters  of  evidence  having,  per- 
haps, a  slight  tendency  to  prove  that  the  account  had  been  takeoi 
and  the  balance  due  to  the  plaintiff  ascertained  by  the  parties,  ac- 
cording to  the  principles  of  the  agreement  between  them.  Bat  he 
seems  carefully  to  have  avoided  the  very  conclusion  of  fact,  which 
alone  would  justify  a  suit  for  the  recovery  of  an  ascertained  and  ad- 
mitted balance,  to  wit:  that  the  parties  had  stated  the  account,  and 
that  the  statement  thus  made  showed  that  there  was  due  to  the 
plaintiff  the  sum  which  he  claimed  to  recover. " 

An  allegation  that  one  party  made  a  statement  of  an  account,  and 
delivered  it  to  the  other,  who  made  no  objection  to  it,  is  not  an  alle- 
gation that  .an  account  was  stated  between  them:  Abbott's  Trial  Ev., 
468. 

Neither  count  of  the  complaint  being,  technically,  upon  an  ao- 
count  stated,  we  are  of  opinion  the  court  below  properly 
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evidence  under  the  general  denials  of  the  answer,  to  show  an  error 
in  the  deposit  account  of  the  plaintiff  on  the  twentieth  day  of  July, 
and  that  the  account  was  overdrawn  when  the  seventy-dollar  check 
was  presented. 

The  proof  on  this  point  was  clear  and  convincing:  Herman 
Shradsky,  on  July  19th,  1882,  deposited  to  his  own  account  the  sum 
of  ttiree  hundred  and  fifty-four  dollars,  but,  by  the  error  of  a  clerk, 
the  amount  was  credited  to  the  account  of  the  plaintiff.  The  error 
was  afterwards  discovered  by  another  clerk,  and  proper  entries 
made  in  the  respective  accounts  and  books  to  correct  the  same. 
This  is  a  portion  of  the  money  sued  for. 

The  other  item  of  the  sum  of  five  hundred  and  four  dollars,  al- 
leged to  be  withheld  by  the  defendant,  was  paid  out  by  the  defend- 
ant upon  a  check  for  one  hundred -and  fifty  dollars,  drawn  July  3d, 
1882,  bj  J.  E.  Schoenberg,  then  the  duly  authorized  secretary  of 
the  plaintiff,  but  said  check  was  not  presented  for  payment  until 
Jahr  22d,  two  days  after  the  resignation  of  said  officer. 

On  July  20th,  said  Schoenberg  called  at  the  bank  with  Louis 
Levy,  who  on  that  day  had  succeeded  him  as  secretary  of  the  plaint- 
iff and  notified  Mr.  Woodleton,  assistant  cashier  of  the  defend- 
ant, of  the  change  of  secretaries,  and  that  Mr.  Levy  would,  there- 
after sign  all  checks  drawn  on  the  deposit  account  qf  the  plaintiff. 
No  instructions  were  given  not  to  pay  outstanding  checks  previously 
drawn  by  secretary  Schoenberg,  and  the  testimony  simply  shows 
that  it  was  the  understanding  of  the  officers  of  the  plaintiff  that 
they  should  be  paid  as  presented.  Consequently,  the  one  hundred 
and  fifty  dollar  check  of  July  3d  was  paid  by  the  bank,  without 
question,  when  presented. 

The  plaintiff  is,  therefore,  no  more  entitled  to  a  judgment  for  this 
item  ofone  hundred  and  fifty  dollars  than  he  is  for  the  item  of  three 
hundred  and  fifty-four  dollars  deposited  by  said  Shradsky. 

The  only  error  committed  by  the  defendant,  was  in  crediting  the 
three  hundred  and  fifty-four  dollars,  deposited  by  Shradsky,  to  the 
account  of  the  plaintiff.  This  error  appeared  in  the  balance  reported 
by  the  defendant  to  the  plaintiff,  July  20th,  as  standing  to  the 
plaintiff's  credit  upon  the  books  of  the  bank  on  that  da^,  making 
the  balance  appear  to  be  one  thousand,  two  hundred  and  eighty-nine 
dollars  and  seventy-three  cents;  whereas,  the  true  balance  on  that 
day  was  nine  hundred  and  thirty-five  dollars  and  seventy-three  cents. 

That  the  new  secretary  was  not  necessarily  misled  by  this  error  is 
a  reasonable  deduction  from  the  testimony.  Schoenberg  swears 
that  on  the  day  of  his  resignation  Levy  inquired  of  him  how  the 
bank  account  stood,  and  that  he  informed  him  there  was  to  the 
credit  of  the  plaintiff  something  over  eight  hundred  or  nine  hun- 
dred dollars.  That  after  the  pass  book  had  been  written  up  and 
delivered  to  Mr.  Levy,  the  witness  picked  it  up,  and  seeing  a 
balance  of  one  thousand,  two  hundred  and  eighty-nine  dollars  and 
seventy- three  cents  reported  in  plaintiff 's  favor,  inquired  of  Levy 
how  that  came.    Levy  took  the  book  out  of  his  hand,  saying  he 
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supposed  there  were  some  checks  out  that  had  not  come  in,  showinc 
that  he  expected  outstandiug  checks  to  be  paid,  and  that  he  did 
not  rely  upon  a  greater  balance  subject  to  check  or  draft  than 
had  been  reported  to  him  by  the  retiring  secretary. 

This  testimony  is  confirmed  by  the  testimony  of  James  Blood,  vrho 
swears  that  Mr.  Levy  told  him,  about  August  7th,  1882,  that  at  the 
time  he  entered  the  office  he  was  informed  by  Schoenberg,  the  former 
secretary,  that  there  was  to  the  credit  of  the  plaintiff  in  the  defend- 
ant's bank  between  eight  hundred  and  nine  hundred  dollars.    Under 
these  circumstances,  no  necessity  existed  for  an  honest  man,  or  a 
man  of  reasonable  prudence,  being  misled  by  the  error  of  the  de- 
fendant, as  Mr.  Levy  claims  to  have  been  misled.     Instead  of  act- 
ing upon  the  information  of  the  former  secretary  as  to  the  amount . 
of  money  subject  to  draft,  and  upon  his  suggestion  as  to  the  reason 
why  the  balance  appeared  to  be  greater,  he  commenced  drawing 
upon  the  account  as  if  no  outstanding  demands  existed,  and  on  Au- 
gust 4th  had  overdrawn  the  true  balance  of  nine  hundred  and  thirty- 
five  dollars  and  seventy-three  cents  to  the  extent  of  two  hundred 
and  nine  dollars  and  forty-six  cents.     On  that  day  the  bottle  pur- 
chase was  made,  and  the  check  for  seventy  dollars  given  in  payment, 
which  was  dishonored.     Plaintiff  alleges  that  in  consequence  of  the 
non-payment  of  this  check  it  failed  to  secure  the  lot  of  empty  bot- 
tles so  purchased.     For  this  single  error,  then,  of  temporarily  cred- 
iting money  of  another  depositor  to  the  account  of  the  plaintiff,  it 
claims  to  have  failed  to  secure  a  seventy  dollars  lot  of  old  bottles 
purchased  for  its  business,  and  to  have  been  specially  damaged  in 
its  'credit  and  business  reputation,  for  all  of  which  injuries  it  de- 
mands judgment  in  the  sum  of  one  thousand  six  hundred  dollars. 

If  we  could  sustain  the  plaintiff's  legal  point,  and  hold  the  second 
count  of  the  complaint  to  be  upon  an  account  stated,  it  would  only 
necessitate  the  amendment  of  the  defendant's  answer,  which,  under 
the  facts  developed,  would  be  allowed;  for,  as  said  in  Goodwin  v. 
Life  Ins.  Co.,  24  Conn.,  602,  however  the  law  stood  anciently  on  the 
effect  of  stating  an  account,  it  is  now  the  established  doctrine  that 
an  account  stated  may  be  impeached  for  fraud  or  mistake. 

It  is  further  held,  that  an  account  stated  or  settled  is  a  mere  ad- 
mission that  the  account  is  correct.  It  is  not  an  estoppel.  The 
account  is  still  open  to  impeachment  for  mistakes  or  errors:  Lock- 
wood  V.  Thome,  18  N.  Y.,  292;  Hutchinson  v.  Market  Bank  of  Troy, 
48  Barb.,  324. 

In  such  cases,  however,  the  better  practice  would  require  the 
answer  to  set  up  the  mistake,  on  which  the  defendant  relies  to  dis- 
prove the  plaintiff's  statement  of  the  account:  Abbott's  Trial  £v., 
and  cases  cited,  p.  463;  Krowenberger  v.  Binz,  56  Mo.,  121. 

The  judgment  is  affirmed. 
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Bbadt  et  al.  v.  Fabwell  et  al. 

FUed  January  g3,  1885, 

ExBCOTiox  Takes  Priority  over  Sdbsequent  Attachment— Section  US  of  the  Code 
OF  PfiocKOURB  Construed. — An  execution  issued  upon  a  judgment  in  a  civil  action  talcAS 
priority  over  a  writ  of  attachment  subsecjuently  levied  upon  the  same  property,  although  the 
writ  was  issued  and  returned  at  the  term  during  which  the  judgment  was  rendered.  Section 
118  of  the  code  of  civil  procedure  does  not  authorize  nor  require  a  vi'o  rata  distribution  of 
the  proceeds  of  such  property  between  the  execution  and  attaching  creditors. 

Ebbob  to  the  county  court  of  Jefferson  county.  The  opinion 
states  the  facts. 

A,  H.  DeFrancej  for  the  plaintiffs  in  error. 

Joseph  Mann  and  W.^^Dier,  for  the  defendants  in  error. 

Beck,  0.  J.  This  cMtroversy  grows  out  of  the  different  views 
entertained  by  the  parties  and  their  counsel  as  to  the  meaning  and 
effect  of  the  provision  of  the  code  of  civil  procedure  upon  the  sub- 
ject of  attachments. 

Each  of  the  several  parties  who  appear  as  plaintiffs  in  error  ob- 
tained judgments  by  confession  against  one  James  S.  Baird,  at  the 
September  term,  1884,  of  the  county  court  of  Jefferson  county. 
Executions  were  immediately  issued  upon  their  respective  judgments, 
and  levied  by  the  sheriff  of  said  county  upon  a  stock  of  goods  be- 
longing to  the  defendant,  Baird. 

After  the  levies  had  been  made,  and  while  the  goods  were  in  pos- 
session of  the  sheriff,  the  several  parties  defendants  in  error  sued 
oat  writs  of  attachment,  and  caused  them  to  be  levied  upon  the 
same  stock  of  goods.  Judgments  in  the  attachment  proceedings 
were  likewise  rendered  at  the  same  term  of  court. 

The  question  presented  for  our  opinion  is,  whether  all  said  judg- 
ments shall  prorate  in  the  distribution  of  the  proceeds  of  said  prop- 
erty, or  whether  the  judgments  by  confession  nave  priority. 

The  court  below  ruled  that  all  of  the  judgments  having  been  ren- 
dered at  the  same  term  of  court,  all  were  entitled  to  prorate,  under 
section  118  of  the  code  of  civil  procedure,  revision  of  1883. 

The  section  referred  to  provides  as  follows:  ''In  all  cases  where 
more  than  one  attachment  shall  be  issued  against  the  same  person 
or  persons,  and  returned  to  the  same  term  of  the  court  to  which  they 
are  returnable,  or  when  a  judgment  in  a  civil  action  shall  also  be 
rendered  at  the  same  term  against  the  defendant  who  is  the  same 
person  and  defendant  in  the  attachment  or  attachments,  the  court 
shall  direct  the  clerk  to  make  an  estimate  of  the  several  amounts 
each  attaching  or  judgment  creditor  will  be  entitled  to,  out  of  the 
property  of  the  defcDaant  attached,  either  in  the  hands  of  the  gar- 
nishee or  otherwise,  after  the  sale  and  receipt  of  the  proceeds  thereof 
hj  the  sheriff,  calculating  such  amount  in  proportion  to  the  amount 
of  their  several  judgments,  with  costs,  as  the  same  will  respectively 
bear  to  the  amount  of  the  sum  received,  so  that  each  attaching  and 
jndgment  creditor  will  receive  his  just  part  thereof  in  proportion  to 
his  demand,"  etc. 
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Two  classes  of  creditors  are  named  in  the  above  section  who  are 
entitled,  nnder  the  circumstances  specified,  to  share  in  the  distriba- 
tion  of  the  proceeds  of  a  debtor's  property:  First.  Those  causing 
writs  of  attachment  to  be  issued  and  levied  thereon.  Second. 
Those  obtaining  judgments  in  civil  actions  at  the  same  term  of 
court  to  which  the  writs  of  attachment  are  returnable. 

The  term  "  civil  action "  as  the  same  is  defined  in  the  code, 
includes  both  classes;  but  the  evident  intention  is  to  place  a  credi- 
tor who  proceeds  to  judgment  in  the  ordinary  mode  without  resort- 
ing to  the  process  of  attachment,  upon  the  same  standing  as  those 
who  have  attached  the  debtor's  property^  provided  he  obtains  judg- 
ment at  the  same  term  of  court  to  whicn  tha  writs  of  attachment  are 
returnable.  m 

Writs  of  attachment  are  not,  technicallj^lpeaking,  returnable  to 
any  term  of  court,  but  in  Daniels  v.  Lewis,  4  Colo.  L.  B.,  649;  3 
West  Coast  Bep.,  225,  we  held  the  expression,  ''returned  to  the 
same  term  of  the  court  to  which  they  are  returnable,"  to  mean,  re- 
turned at  or  during  the  term,  at  which  the  writs  may  properly  be 
returned  after  service  thereof. 

The  question  here  presented  is,  does  section  118  require  a  pro- 
rate distribution  among  judgment  and  attaching  creditors  of  prop- 
erty that  has  been  subjected  to  executions  upon  judgments  renaered 
in  civil  actions  at  the  same  term  of  court,  during  which  the  attach- 
ments were  issued  and  levied,  but  prior  to  the  issue  and  levy  of  the 
attachment. 

At  first  view  we  were  inclined  to  answer  the  q^uestion  in  the  affir- 
mative, but  a  careful  examination  of  the  subject  has  developed 
unanswerable  objections  to  this  interpretation.  If  section  118  stood 
alone  and  could  properly  be  construed  without  reference  to  other 
sections  of  the  same  chapter,  such  a  construction  might  be  sus- 
tained. Other  sections,  however,  bear  upon  the  question,  and  must 
be  considered  and  harmonized  with  the  section  mentioned.  It  must 
be  borne  in  mind,  also,  that  chapter  YI  of  the  code,  in  which  the 
several  sections  occur,  does  not  purport  to  treat  of  judgments  and 
executions,  but  the  subject  of  the  entire  chapter  is  aUachmenta. 

Section  108  requires  the  sheriff  to  retain  the  property  attached  by 
him,  and  the  proceeds  of  perishable  property  which  he  is  required 
to  sell,  ' '  to  answer  any  judgment  that  may  be  recovered  in  the 
action,  unless  sooner  subjected  to  execution  upon  another  judgment 
recovered  previous  to  the  issuing  of  the  attachment." 

Section  109  provides:  ' '  If  judgment  be  recovered  by  the  plaintiff, 
the  sheriff  shall  satisfy  the  same  out  of  the  property  attached  by 
him,  which  has  not  been  delivered  to  the  defendant,  or  claimed  as 
hereinbefore  provided ,  or  subjected  to  execution  on  another  judg- 
ment recovered  previous  to  the  issuing  of  the  attachment,  if  it  be 
sufficient  for  that  purpose." 

The  language  of  these  two  sections  is  clear  and  explicit.  They 
recognize  the  propriety  of  executions  issued  upon  judgments  re- 
covered previous  to  the  issuing  of  writs  of  attachment.    The  Ian- 
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gaage  is  general,  as  if  intended  to  cover  all  cases.  It  does  not 
specify  judgments  recovered  prior  to  a  term  of  court  at  which  attach- 
ments are  issued  as  those  only  having  priority  over  writs  of  attach- 
ments, hnt  judgments  recovered  previous  to  the  issuing  of  the  attachments. 

If  section  118  prescribed  a  different  rule  as  to  the  priority  of 
executions  issued  upon  judgments  in  civil  actions  from  that  recog- 
nized in  sections  lOo  and  109,  there  would  be  force  in  the  suggestion 
of  counsel  for  defendants  in  error,  that  such  a  construction  ought  to 
be  adopted  as  would  harmonize  all  portions  of  the  chapter.  To  that 
end,  it  might  be  said  that  the  prior  sections  must  refer  to  judgments 
recovered  l>ef ore  the  term  of  court  at  which  the  attachments  issue. 
No  different  rule,  however,  is  prescribed  by  said  section.  There  is 
no  conflict  or  inconsistency  to  harmonize. 

Section  118  makes  no  mention  of  a  judgment  in  a  civil  action  pre- 
viously recovered,  nor  any  mention  of  property  which  has  been 
subjected  to  execution  on  such  a  judgment.  It  contains  no  language 
capable  of  being  construed  to  mean,  that  property  which  has  been 
suDJected  to  execution  shall  prorate  with  writs  of  attachment  subse- 
quently issued  at  the  same  term  of  court  at  which  the  judgment  was 
rendered  on  which  the  execution  issued.  Some  provision  of  this 
import  would  seem  absolutely  necessary  to  modify  the  plain  direc- 
tions of  the  preceding  sections. 

True,  the  section  provides  that  the  proceeds  of  the  debtor's  property 
shall  be  distributed  to  each  attaching  and  judgment  creditor  in  pro- 
portion to  his  demand;  but  it  is  '' the  property  of  the  defendant 
attached,"  the  proceeds  of  which  are  to  be  so  distributed,  and  then 
only,  **  when  a  judgment  in  a  civil  action  shall  also  be  rendered  at  the 
aame  iermy 

As  before  stated,  the  subject  matter  of  the  chapter  is  aita^chments; 
in  what  case  the  writs  may  issue;  what  property  is  subject  to  attach- 
ment; the  mode  of  procedure;  under  what  circumstances  the  pro- 
ceeds of  attached  property  shall  be  equitably  distributed  among  the 
attaching  creditors,  mentioning  in  this  connection,  as  though  inci- 
dentally, that  when  a  judgment  in  a  civil  action  shall  alsooe  ren- 
dered at  the  same  term  of  court  it  shall  share  in  the  distribution. 
There  is  no  requirement  that  such  judgments  shall  prorate  with  each 
other  under  any  circumtances,  or  that  there  shiall  be  any  equitable 
distribution  except  in  attachment  proceedings. 

There  is  no  evidence  of  an  intention  in  any  portion  of  the  chapter 
to  change  the  law  governing  judgments  and  executions  in  ordinary 
actions,  or  to  interfere  with  the  priority  of  lien  which  may  be  acquired 
on  personal  property  by  the  issue  and  levy  of  an  execution.  This 
priority,  on  the  contrary,  is  preserved  by  the  specific  provision  cited. 
The  force  and  effect  of  an  ordinary  judgment  is,  in  fact,  extended,  under 
certain  circumstances,  by  requiring  an  equitable  proportion  of  the 
proceeds  of  attached  property  to  be  applied  toward  its  satisfaction, 
where  no  priority  or  lien  exists  in  its  favor. 

It  is  oonoeded  that  section  118  was  copied  originally  from  the 
statutes  of  Illinois,  and  we  are  told  that  it  is  proper  to  look  to  that 


646  West  Coast  Bepobteb.  fSup.  CtCol. 

state  for  the  rule  of  construction.  The  construction  of  this  section 
in  that  state  was  the  same  which  we  have  given  it.  Only  property 
which  had  been  seized  upon  writs  of  attachment  prorated  with  jadg- 
ments  in  civil  actions  under  this  statute,  for  neither  writs  of  attach- 
ment nor  the  ordinary  process  of  summons  were  returnable  to  the 
first  term  of  the  court  after  their  issue »  unless  issued  ten  days  be- 
fore the  term.  The  writs  of  attachment  were  therefore  always  exe- 
cuted before  a  judgment  in  a  civil  action  could  be  obtained  at  the 
term  to  which  the  attachment  writs  were  returnable. 

If  the  legislature  deem  it  advisable  to  so  modify  the  law,  that  in 
cases  like  the  present  all  the  judgments  shall  prorate  without  regard 
to  priority  in  the  levying  of  the  writs,  they  can  easily  so  modify 
but  our  province  is  to  interpret,  not  to  modify  the  statutes. 

The  judgment  of  the  county  court  is  reversed  and  the  cause  re- 
manded. 


Imel  et  al.  v.  Van  Deben,  fob  the  Use  op,  eto. 

Filed  Janvary  B3,  1886. 

Replevin  Bond — Object  and  Purposes  of. — The  object  and  purposes  of  a  replevin  bond 
are  to  indemnify  the  officer  who  executes  the  replevin  writ,  and  to  inaemnlfy  the  aefendant  or 
person  from  whose  custody  the  property  is  taken,  for  such  damages  as  he  may  sustain. 

The  Same— Action  on  Bond  by  Attaching  Officer— Evidence  of  Damages. -Where 
the  defendant  in  replevin  is  an  officer  who  has  acquired  a  special  interest  in,  or  title  to,  the 
property  replevied,  by  virtue  of  a  writ  of  attachment  ap^ainst  the  owner,  he  is  entitled  to  re- 
tain custody  of  the  property  until  the  demand  is  satisned.  But,  in  the  absence  of  an  order 
awarding  the  property  to  his  custody,  he  must  affirmatively  show,  Jn  an  action  on  the  bond, 
that  the  demand  has  not  been  satisfied;  otherwise  it  wi'l  not  appear  how,  or  to  what  extent, 
he  has  been  damnified. 

Appeal  from  the  district  oourt  of  Gilpin  county.  The  opinion 
states  the  facte. 

L.  G,  BockioeU  for  the  appellants. 

H.  M.  Orahood,  and  W.  C.  FuUerion,  for  the  appellee. 

Beck,  0.  J.  This  was  an  action  upon  a  replevin  bond,  and  having 
been  instituted  before  the  adoption  of  the  code  of  civil  procedure,  is 
to  be  determined  according  to  the  former  practice,  and  the  statute 
then  in  force. 

The  bond  was  conditioned  as  required  by  section  6,  of  the  chapter 
on  replevin,  in  R.  S.,  1868,  p.  638.  The  required  conditions  are  '*to 
prosecute  such  suit  with  effect,  and  without  delay,  and  make  return 
of  the  property,  if  return  thereof  be  awarded,  and  to  pay  all  dam- 
ages which  may  be  adjudged  against  him  for  the  detention  thereof, 
and  to  save  and  keep  harmless  such  officer  in  replevying  such  prop- 
erty.'' 

Section  8  of  this  chapter  provides:  "If  at  any  time  the  condi- 
tion of  any  such  bond,  as  required  by  section  6,  be  broken,  the 
officer  to  whom  such  bond  was  executed,  or  the  defendant  in  .the 
action  of  replevin,  in  the  name  of  such  officer,  to  his  own  use,  may 
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maintain  an  action  on  such  bond,  for  the  recovery  of  such  damages 
as  may  have  been  snatained  by  reason  of  the  breach  of  such  condi- 
tion." 

Section  14  provides  that  in  an  action  upon  a  replevin  bond,  where 
the  merits  of  the  case  have  not  been  determined  in  the  action  of  re- 
plevin, the  defendant  may  plead  snch  fact,  and  also  his  title  to  the 
propertv  in  dispute  in  the  replevin  suit,   ' '  eaxept  in  cases  where  the 

Elaintiff  in  such  action  of  replevin  shall  have  voluntarily  dismissed 
is  suit  or  submitted  to  a  nonsuit  therein. " 

The  pleadings  consist  of  declaration,  pleas,  replication  and  re- 
joinder, but  it  IS  only  necessary  to  consider  such  of  the  averments  of 
tbe  respective  pleadings  as  are  involved  in  the  issues. 

The  substance  of  tne  allegations  on  the  part  of  the  plaintiff,  is, 
that  defendant  Imel  had  instituted  an  action  of  replevin  against  said 
Jones,  for  the  recovery  of  certain  goods  and  chattels  alleged  to  be- 
long to  Imel,  which  Jones  was  then  holding  as  constable,  by  virtue 
of  a  writ  of  attachment  issued  by  a  justice  of  the  peace,  in  the  case 
of  Morgan  v.  Havens  and  Stevens,  and  which  Jones  had  seized  as  the 
property  of  said  Havens  and  Stevens.  That  said  Imel,  together 
with  the  defendant  Huber,  as  surety,  executed  to  the  plaintiff  Yan 
Deren,  as  sheriff,  the  bond  in  question,  which  was  conditional  as  re- 
quired by  statute.  That  said  sheriff  thereupon  took  said  property 
from  the  possession  of  constable  Jones,  and  delivered  it  to  Imel,  who 
thereafter  dismissed  his  replevin  suit  at  his  own  costs. 

The  breach  of  tbe  bond  assigned,  is,  that  Imel  failed  to  prosecute 
bis  replevin  suit  with  effecti  and  failed  and  refused  to  return  the 
property  replevied. 

The  pleadings  on  the  part  of  the  defendants,  though  inartificial  in 
form,  are  to  the  effect,  that  the  property  attached,  consisted  of  two 
horses,  harness  for  the  same,  ana  one  wagon.  That  defendant 
Imel  claimed  to  own  the  horses  and  harness,  but  that  the  question  of 
the  ownership  thereof  was,  at  the  time  of  the  institution  of  these 
snits,  in  controversy  between  said  Imel  and  Havens.  Afterwards, 
and  before  the  dismissal  of  the  replevin  suit,  said  controversy  was 
settled  by  Havens  executing  his  promissory  note  to.  Imel  in  pay- 
ment of  said  property,  in  the  sum  of  two  hundred  and  fifty  dollars. 

Also,  that  the  claim  of  Morgan,  for  which  he  had  attached  all  the 
above  mentioned  property,  amounted  to  the  sum  of  forty-eight  dol- 
lars and  sixty-five  cents,  and  that  he  took  said  wagon  in  full  satis- 
faction of  his  claim  and  costs,  leaving  no  lieu  or  claim  against  the 
said  horses  and  harnet^s,  and  that  thereupon  the  said  Havens  and 
Jones  agreed  with  said  Imel,  that  if  he  would  dismiss  the  replevin 
suit  at  his  cost,  no  action  should  be  brought  upon  the  replevin 
bond,  whereupon  defendant  dismissed  said  suit. 

Plaintiff  denied  the  allegation  that  Jones  was  a  party  to  any 
agreement  not  to  sue  upon  the  replevin  bond. 

It  is  not  controverted  that  there  was  a  breach  of  that  condition 
of  the  bond  which  required  the  replevin  suit  to  be  prosecuted  to 
effect;  but  the  substantial  issue  presented  by  the  pleadings  is, 
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whether  the  plaintiff  sustained  any  damages   bj  reason  of  such 
breach. 

A  jury  being  waived,  the  court  found  the  issues  for  the  plaintiff, 
upon  the  trial,  and  assessed  his  damages  at  the  sum  of  three  hun- 
dred and  nineteen  dollars,  for  which  sum  judgment  was  entered. 
The  question  for  our  decision  is,  were  the  findings  and  judgment  of 
the  district  court  warranted  by  the  law  and  the  evidence  ? 

The  plaintiff  appears  to  have  ignored  the  issue  joined  upon  the 
pleadings,  and  to  have  relied  wholly  upon  the  aforesaid  breach  of 
the  condition  of  the  bond,  and  upon  the  fact  that  defendant  Imel 
had  voluntarily  dismissed  his  replevin  suit. 

After  introducing  in  evidence  the  replevin  bond,  the  motion  and 
order  of  dismissal,  and  proving  by  constable  Jones  that  the  horses 
and  harness  were  taken  from  his  possession  by  sheriff  Van  Deren, 
and  that  their  value  was  the  sum  of  two  hundred  and  twenty  dollars, 
the  plaintiff  rested.  Thereupon  defendants  moved  for  a  nonsuit, 
which  motion  was  denied;  when  the  defendants  introduced  their 
testimony. 

In  considering  the  questions  arising  as  to  the  correctness  of  the 
rulings  and  judgment  of  the  court,  it  must  be  borne  in  mind  that 
the  only  condition  of  the  bond  broken,  was  the  condition  to  prose- 
cute the  suit  to  effect.  No  return  of  the  property  was  awardetl, 
hence  there  was  no  breach  of  the  condition  to  *^make  return  of  said 
property ^  if  return  thereof  shall  be  award^,^ 

Nor  was  there  a  breach  of  the  condition  *  *to  save  and  keep  harm- 
less the  said  A.  J,  Van  Deren  in  replemng  said  property y*^  since  no  such 
breach  was  either  alleged  or  proven. 

The  several  conditions  required  by  the  statute  to  be  infierted  in 
the  bond  are  to  be  treated  as  separate  and  independent:  2  Suther- 
land on  Damages,  p.  42;  Humpnrev  v.  Taggart,  o8  111.,  228. 

The  only  question  arising  upon  the  pleadings  and  the  law,  is  the 
question  of  the  amount  of  damages  sustained  by  reason  of  the 
failure  to  prosecute  the  replevin  suit  to  effect. 

As  we  have  seen,  section  8  of  the  act  provides  that  the  officer  to 
whom  the  bond  was  executed  (sheriff  Yan  Deren  in  this  case),  or 
the  defendant  in  the  action  of  replevin  (Jones,  the  present  plaintiff), 
in  the  name  of  such  officer,  to  his  own  use,  may  recover  such 
damages,  as  have  been  sustained. 

This  action,  then,  is  brought  for  the  use  of  the  constable  who 
had  executed  Morgan's  attachment  writ,  and  it  is  the  damages  ac- 
cruing to  him  that  form  the  subject  of  inquiry. 

The  pleadings  concede  that  this  plaintiff  was  not  the  owner  of  the 
property,  and  that  his  only  claim  thereto  was  possession  under  his 
writ.  He  volunteered  the  statement,  when  being  examined  as  a 
witness  for  the  defendants,  that  he  held  three  writs  ;  but  this  state- 
ment has  nothing  to  do  with  the  case,  for  the  reasons  that  no  men- 
tion is  made  of  such  fact  in  the  pleadings,  and  no  damages  cUimeJ 
save  those  growing  out  of  the  attachment  proceeding  of  Morgan  v. 
Havens  and  Stevens.     Upon  the  record  before  us,  it  must  be  held 
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that  the  extent  of  the  plaintiff's  special  interest  in  the  property  in 
qaestion,  at  any  time,  was  its  custody,  to  answer  any  judgment  wnich 
might  be  recovered  in  said  attachment  suit. 

But  the  point  is  made  by  counsel  for  said  Jones,  that  he  was  en- 
titled to  a  judgment  for  the  full  value  of  the  property  replevined, 
for  the  reason  that  Imel,  having  voluntarily  dismissed  his  replevin 
suit,  was  estopped  by  section  14  of  the  replevin  act  from  setting  up 
in  this  action,  on  the  bond,  either  his  title  to  the  property  or  that 
the  merits  of  the  replevin  suit  had  not  been  determined.  Counsel 
say  this  action,  and  the  ruling  of  this  court  in  Clark  v.  Howell,  3 
Col.,  664,  seem  to  leave  nothing  further  to  be  said. 

The  defense  in  Clark  v.  Howell  was  essentially  different  from  the 
defense  in  this  case.  There  was  a  voluntary  dismissal  of  the  re- 
plevin suit  in  that  case,  and  a  judgment  for  the  return  of  the  prop- 
erty. The  only  defense  set  up  to  the  action  on  the  bond  was  that 
the  merits  of  the  replevin  suit  had  not  been  determined,  and  that 
the  plaintiff  in  that  action  was  the  owner  of  the  property  replevined. 

This  court  held  that  the  case  came  within  the  exception  named  in 
section  14,  and  that  the  matters  pleaded  constituted  no  defense, 
"that  where  a  plaintiff  in  replevin  suffers  a  voluntary  dismissal  or 
nonsuit,  and  judgment  of  retorno  habando  is  awarded,  in  a  suit  on 
the  replevin  bond,  Uie  defendant  cannot,  in  bar  of  the  action,  or  in 
mitigation  of  damaees,  show  property  in  the  plaintiff  in  replevin." 

That  case  is  cleany  distinguishable  from  this  in  two  important 
particulars:  First,  the  defendants  to  the  action  on  the  bond,  in  this 
case,  are  not  precluded  from  inquiring  into  the  actual  damages  sus- 
tained by  reason  of  a  judgment  against  them  to  return  the  property 
to  the  custody  of  the  plaintiff;  secondly » the  defense  relied  upon 
here  is  not  that  the  plaintiff  in  the  replevin  suit  was  the  owner  of 
the  property,  but,  substantially,  that  the  property  was  released  from 
the  attachment  writ,  and  that  the  plaintiff  in  replevin  returned  it  to 
the  true  owner,  paying  all  costs  occasioned  by  the  proceedings  in 
replevin.  The  averment  to  the  effect  that  Imel  owned  the  property, 
because,  at  the  time  of  the  institution  of  these  suits.  Havens,  the 
purchaser,  had  not  paid  him  for  it,  may  be  treated  as  surplusage. 

The  above  mentioned  defense  is  not  barred  by  section  14,  because 
it  is  in  the  nature  of  a  satisfaction  of  the  conditions  of  the  bond. 
Had  there  been  a  trial  of  the  replevin  suit,  and  a  judgment  in  favor 
of  Jones  for  a  return  of  the  property,  with  damages  for  its  deten- 
tion and  costs  of  suit,  a  performance  by  Imel  of  that  judgment 
would  have  satisfied  the  replevin  bond. 

But,  suppose  Imel  had  only  partially  performed  the  judgment, 
that  he  had  returned  the  property,  but  failed  to  pay  the  damages 
and  costs*  certainly,  in  an  action  upon  the  bond,  Jones  could  not 
recover  the  value  of  the  property,  and  the  damages  and  costs  also, 
for  the  reason  that  the  condition  of  the  bond  respecting  the  property 
itself  had  been  satisfied  by  its  return. 

In  the  present  case,  there  being  no  judgment  for  a  return  of  the 
property,  it  may  be  said  that  this  condition  of  the  bond  stands  sat- 
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isfied.  The  only  question  that  remains,  therefore,  is,  what  damages 
has  the  plaintiff  sustained  by  failure  of  defendant  Imel  to  proseoote 
his  replevin  suit  to  effect  ? 

The  objects  and  purposes  of  a  replevin  bond  are  to  indemnify 
the  officer  who  executes  the  replevin  writ,  and  to  indemnify  the  de- 
fendant or  person  from  whose  custody  the  property  is  taken  for  such 
damages  as  he  may  sustain:  2  Sutherland  on  Damages,  p.  46; 
Petrie  v.  Fisher,  43  Ills.,  442. 

Where  the  defendant  in  replevin  is  an  officer  who  has  acquired  a 
special  interest  in  or  title  to  the  property  replevied,  by  virtue  of  a 
writ  of  attachment  against  the  owner,  he  is  entitled  to  retain  cus- 
tody of  the  property  until  the  demand  is  satisfied.  But  in  the 
absence  of  an  order  awarding  the  property  to  his  custody,  he 
must  affirmatively  show,  in  an  action  on  the  bond,  that  the  demand 
has  not  been  satisfied,  otherwise  it  will  not  appear  how,  nor  to  what 
extent,  he  has  been  damnified. 

There  was  no  such  proof  in  this  case.  Jones,  the  plaintiff  in  the 
action  on  the  bond,  stated  on  the  witness  stand  that  the  damages  to 
him  personally  was  nothing,  and  he  neither  stated  nor  attempted  to 
prove  that  any  damage  accrued  to  him  officially.  The  proof  intro- 
dueed  by  the  defendants,  Imel  and  Hnber,  tends  to  show  that  the 
demand  of  Morgan,  which  amounted  to  the  sum  of  forty^^ight  dol- 
lars and  sixty-five  cents,  was  satisfied  by  the  appropriation  by  him 
of  the  wagon  above  mentioned,  a  part  of  the  attached  property. 

Defendants  offered  to  introduce  in  evidence  the  proceedings  in 
the  attachment  ease,  but  they  were  excluded  upon  the  objection  of 
the  plaintiff.  It  appears,  however,  that  no  judgment  had  been  ren- 
dered in  the  attacnment  case  by  the  justice  of  the  peace  before 
whom  the  proceedings  were  instituted,  although  more  than  four 
years  had  elapsed  since  the  suing  out  of  the  writ.  The  evidence 
also  showed  that  Imel  returned  the  property  replevied  to  Havens, 
who  was  the  owner  thereof,  and  that  he  paid  all  costs  occasioned  by 
the  replevin  proceedings. 

Under  the  circumstances,  we  are  of  opinion  that  the  judgment  in 
this  case,  of  three  hundred  and  nineteen  dollars,  which  exceeds  the 
value  of  the  property  replevied  by  the  sum  of  ninety-nine  dollars, 
according  to  the  plaintiff's  estimate  of  its  value,  was  unauthorized. 
We  fail  to  discover  anything,  in  the  case  presented,  that  would 
warrant  a  judgment  for  more  than  nominal  damages. 

The  judgment  is  reversed  and  the  cadse  remanded. 


Denveb  Tbansit  and  Wabehouse  Company  v.  Swem 

FUtd  February  6, 1886, 

Vendor  and  Vkndke— Use  and  Occupation  does  not  Lie  for  Personalty. — Yfh&tt 
the  vendee  under  a  contract  for  the  sale  of  certain  buildings,  rituated  on  Uod  of  wluoh  tlwy 
had  never  become  a  part,  takes  possession  of  the  buildings  under  the  contract,  and  after- 
wards refuses  to  perforin  the  same,  the  vendor  cannot  maintain  an  action  against  him  to  re- 
cover rent  for  the  use  and  occupation  of  the  buildings  as  realty. 
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Abfeal  from  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Lucius  M.  Cuthbicrt,  for  the  appellant. 
John  W,  Homer,  for  the  appellee. 

HsuCy  J.  Action  to  recover  reasonable  rent  for  the  use  and  oc- 
cupation of  the  premises  described  in  the  complaint  The  suit  was 
evidentlv  brougnt  by  plaintiff,  and  tried  by  the  court,  upon  tho 
theory  that  the  property  occupied  and  used  was  realty. 

Bat  the  plaintiff  himself  positively  testified  to  the  following 
effect:  Itrst,  That  he  leased  from  the  U.  P.  B'y.  Go.  a  certain  ware- 
house, in  Denver,  and  that  he  owned  no  interest  in  the  land  upon 
which  it  stood.  Second,  That  while  in  possession  as  tenant  he  used 
a  quantity  of  lumber  and  other  materiails  in  erecting  a  shed,  and  in 
repairing  and  improving  the  warehouse  for  his  own  convenience. 
Thirds  That  by  express  agreement  with  the  lessor  at  the  time  of 
making  such  improvements,  he  was  to  retain  the  absolute  ownership 
in,  and  exercise  the  right  of  removing  all  of  the  materials  so  used. 
Fourth,  That  in  pursuance  of  this  agreement  he  negotiated  and  bar- 

r'  led  with  defendant,  it  being  his  successor  as  tenant  under  the 
P.  Company,  for  the  sale  to  it  of  these  materials  or  improve- 
ments. I^ih,  That  while  this  contract  of  purchase  was  in  full 
force,  defendant  entered  into  occupation  of  the  entire  premises,  and 
with  plaintiff's  consent,  into  the  use  of  said  property  thereon,  be- 
longing to  plaintiff.  Sixth,  That  defendant  failed  and  refused  to 
pay  the  purchase  price,  and  plaintiff  resold  to  a  third  person ;  and 
Seveidh,  That  he  tnen  instituted  this  action  to  collect  from  defend- 
ant, rent  for  the  use  of  the  property. 

The  evidence  offered  on  the  part  of  defendant,  showed  that 
both  it  and  the  IT.  P.  Gompany  at  all  times  recognized  plaintiff's 
ownership  of  said  property,  and  his  right  to  remove  the  &ame  when' 
he  should  see  fit  so  to  do. 

Thus,  it  appears  beyond  question,  that  plaintiff's  property  always 
retained  the  character  of  personalty.  The  materials,  whether  we 
call  them  lumber,  additions,  buildings,  or  improvements  never  be- 
came apart  of  the  realty.  The  special  contract  providing  for  con- 
tinual ownership  and  removal  thereof,  stamps  upon  the  same,  as  to 
aU  the  parties  named,  the  character  of  personal  property.  And  this 
position  is  further  reinforced  by  the  fact  that  the  improvements 
were  made  by  plaintiff  while  tenant,  for  his  own  convenience  in  his 
private  business :  See  Tyler  on  Fixtures,  p.  114,  et  seq,,  also  129 
rfac}.,  146. 

Defendant  denies  that  it  ever  made  the  alleged,  or  any  other  con- 
tract of  purchase,  with  plaintiff;  and  upon  this  question  the  evi- 
dence is  conflicting  and  evenly  balanced.  But  we  will  accept  as 
correct  for  the  purposes  of  this  case,  the  jury's  findings  thereon  in 
favor  of  plaintiff. 

The  case  made  bv  the  evidence  then  is  as  follows :  Plaintiff  sold 
and  delivered  to  aefendant  oertein  personal  property;  defendant 
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used  and  enjoyed  the  same  for  a  time,  but  finally  refused  to  pay  the 
purchase  price  agreed  upon;  it,  however,  recognized  plaintiff's  right 
to  retake  the  possession;  and  plaintiff  did  resell  and  deliver  the  same 
to  a  third  party. 

Upon  this  state  of  facts  what  was  plaintiff's  remedy  in  the  premi- 
ses ?  First,  he  might  have  refused  to  receive  the  property  back,  and 
have  brought  suit  for  the  purchase  money,  with  interest.  But, 
second,  having  resold  it,  the  extent  of  his  recovery  against  plaintiff 
would,  at  most,  be  limited  to  interest  on  the  contract  price  from  the 
date  when  it  should  have  been  paid,  plus  the  difference  between 
that  price  and  the  amount  actually  received;  provided  the. latter  was 
the  market  value  of  the  property. 

We  do  not  wish,  however,  to  be  understood  as  stating  the  forego- 
ing to  be  positively  the  measure  of  damages  in  such  cases;  we  are 
not  here  required  to  lay  down  a  rule  upon  this  subject,  and  it  would 
be  dictum  were  we  to  do  so.  Oar  purpose  is  simply  to  show  that 
the  measure  of  damages  adopted  at  the  trial  of  this  case  was  incor- 
rect. That  under  the  facts  no  recovery  of  rent  for  use  and  occupa- 
tion can  be  sustained;  a  proposition  that  will  hardly  admit  of  ques- 
tion, and  probably  needs  no  support  by  way  of  argument  or 
authority. 

Had  defendant  taken  possession  of  this  property  under  a  lease, 
verbal  or  written,  or  had  it  entered  under  a  contract  of  hire  it  might 
have  been  estopped  from  invoking  rules  applicable  to  the  sale  of  per- 
sonalty. But,  considering  the  case  as  made  bv  plaintiff  himseliy  in 
no  possible  view  can  the  recovery  be  sustained. 

The  judgment  is  reversed. 


TuRCK  V.  Marshall  Silver  Mining  Company. 

FUed  February  6, 1886, 

Breach  of  Condition  in  Bond— Penaltt— Liquidated  Damages.— The  sum  stipuUted 
to  be  paid  upon  a  breach  of  the  condition  of  a  bond  for  the  conveyance  of  land,  will  oe  con- 
sidered as  a  penalty  and  not  as  liquidated  damages,  unless  other  language  used  in  the  instru- 
ment, or  accompanying  circumstances,  show  that  the  latter  was  the  intention  of  the  parties 

Appeal  from  the  district  court  of  Clear  Greek  county.  The  opin- 
ion states  the  facts. 

Tdler  (k  Orahood,  for  the  appellant. 
Morrison  &  IWins,  for  the  appellee. 

Helm,  J.  Action  at  law  upon  a  bond  executed  hj  the  defendant 
company,  conditioned  for  the  reconveyance  to  plaintiff  of  certain 
property  therein  described,  upon  issuance  of  patent  therefor  to  the 
company. 

We  deem  it  sufficient  for  the  purposes  of  this  case  to  say  that  the 
sum  named  in  this  bond  must  be  viewed  as  penalty,  and  not  as  liqui- 
dated damages.  There  is  nothing  in  the  instrument  itself,  or  in  the 
evidence  extraneous  thereto,  which  justifies  the  conclusion  that  the 
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Sarties  intended  to  make  five  thousand  dollars  the  exact  measure  of 
amages  in  the  cnse  of  failure  to  perform.  There  was  no  contract 
of  sale;  the  conveyance  to  defendant  by  plaintiff  was  simply  a  matter 
of  nmtnal  convenience  to  both  in  obtaining  patent  to  the  premises; 
the  evidence  discloses  no  change  of  possession ;  plaintiff  remained 
the  equitable  owner  notwithstanding  the  transfer  of  the  legal  title; 
and  the  latter  title  was  to  be  reconveved  upon  issuing  of  the  patent; 

Elaintiff  introduced  no  proof  that  this  amount  was  considered  by 
imself  and  defendant  as  liquidated  damages. 

Abend  is  said  to  be  **  prima  facie  a,  pensl  obligation;*'  and  the 
sum  mentioned  therein  is  not  considered  as  liquidated  damages  un- 
less, other  language  used  in  the  instrument*  or  accompanying  cir- 
cumstances, show  that  such  was  the  intention  of  the  contracting 
parties. 

Bat  if  the  sum  named  in  the  bond  was  pendUy^  plaintiff  was  only 
entitled  to  recover  such  damages  as  he  might  suffer  from  breach  of 
the  condition  specified.  He  neither  proved,  nor  offered  to  prove, 
the  extent  of  his  injury,  if  any  there  were,  under  the  contract;  in 
view  of  the  fact  that  defendant  offered,  and  stood  ready,  to  make  the 
deed  called  for  by  the  bond,  it  may  be  that  no  actual  damages  were 
snstained  on  account  of  the  delay.  Therefore,  conceding  that  a 
technical  breach  of  the  bond  occurred,  plaintiff  was  only  entitled  to 
nominal  damages;  he  recovered  one  dollar,  and  that  recovery  carried 
the  costs;  hence,  he  cannot  now  be  heard  to  complain. 

The  clause  in  the  judgment  concerning  the  deeds  deposited  by 
defendant  as  a  continuing  tender  imposes  upon  plaintiff  no  burden; 
it  compels  no  action  on  his  part;  from  it  he  can  suffer  no  possible 
mjury;  the  court  would  certainly  not  undertake  to  coerce  his  accept- 
ance of  these  deeds  against  his  will.  There  would  seem  to  be  no 
good  reason  why  we  should  reverse  the  judgment  on  this  account, 
and  direct  a  new  one.  This  provision,  if  improper  and  irregular, 
may  be  regarded  as  surplusage. 

The  judgment  is  affirmed. 


Cabpentbb  v.  People  ex  bel.  Tilfobd. 

F%Ud  Ftbruary  6, 1886. 

CoHBTiTUTiON  L AW— SPECIAL  LsoiSLATTON — LIMITATION  ON.- -Under  a  Constitutional  limi- 
tation, prohibiting  the  l^slature  from  paflsing  a  special  law  in  caaes  where  a  general  law 
can  be  made  applicable,  the  question,  wnether  or  not  a  general  law  can  be  made  applicable 
for  a  f^ven  purpose,  is  for  the  legislature  to  determine.  The  courts,  however,  will  review 
snch  determination,  if  it  clearly  appears  that  a  special  act  was  passed  by  reason  of  bad  faith 
on  the  part  of  the  legislature,  or  without  due  investigation  and  deliberation,  or  the  exercise 
<rf  iotmd  judgmenf.  But  every  question  of  doubt  should  be  resolved  in  favor  of  the  validity 
ef  the  act  challenged. 

The  Sam B— Special  Act  Unconbtitdtional  in  Part.— A  special  act  of  the  legialature 
unending  and  revising  a  city  charter,  does  not  necessarily  entirely  fail  because  a  portion  of 
it  is  unconstitutional. 

Thi  Samb— Amsno%no  Citt  Chabteb.— Sections  13  and  14  of  article  XIV  of  the  consti- 
tntioD  do  not  prohibit  the  legislature  from  passing  a  special  act  to  amend  a  city  charter, 
granted  by  a  local  act  passed  prior  to  the  adoption  of  tne  constitution,  where  suen  dty  has 
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not  elected  to  become  subject  to  and  to  be  governed  by  the  general  law  relating  to  oorpora- 
tions. 

Thk  Same— Provision  of  Constitution  Construed. —Section  2  of  article  XV  of  the 
constitution,  Droviding  that  "no  charter  of  incorporation  shall  be  granted,  extended,  changed, 
or  amended  oy  speciu  law,  except  for  such  municipal,  chari table,  educational,  i>enal  or 
reformatory  corporations  as  are  or  may  be  under  the  control  of  the  state,"  should  not  be  con- 
strued, by  substituting  for  the  words  "municipal  corp  irations,"  the  words  **qu(ui  municipal 
corporations :"  nor  do  the  words,  "under  the  control  of  the  state,"  mean  under  the  executive 
or  ministeriu  control,  to  the  exclusion  of  the  legislative  control. 

Municipal  Corporations— Power  ok  City  Council.— The  city  council  of  a  municipality 
has  no  authority  to  abridge  the  term)  of  the  city  otficers,  as  the  same  exist  under  the  citr 
charter. 

Elioibilitt  of  Senator  or  Representative  to  Election.— A  constitutional  provision, 
that  "no  senator  or  representative  shall,  during  the  teuu  for  which  he  shall  have  been 
elected,  be  appointed  to  any  civil  office  under  the  state,"  does  not  disqualify  such  peraoa 
from  being  elected  to  such  office. 

Constitutionality  of  Act  Amending  City  Charter  or  Denver.- The  act  of  thelegUla- 
tnre  of  February  13, 1883,  entitled  "An  act  to  reduce  th,e  law  incorporating  the  city  of  Den- 
ver, and  the  several  acts  amendatory  thereof,  into  one  act,  and  to  revise  and  amend  the 
same,"  is  constitutional. 

Appeal  from  the  district  court  of  Chaffee  county.  The  opinion 
states  the  facts. 

Oeo.  H.  Gray  and  M>  B,  Carpenter,  in  pro,  per,,  for  the  appellant. 
B.  H.  (jULmore,  for  the  appellee. 

Beck,  C.  J.  The  legislature,  by  a  special  act  approved  Febru- 
ary 13,  1883,  and  which  went  into  effect  ,on  that  day,  entitled,  *'  an 
act  to  reduce  the  law  incorporating  the  city  of  Denver  and  the  sev- 
eral acts  amendatory  thereof  into  one  act,  and  to  revise  and  amend 
the  same,*'  among  other  things,  created  the  office  of  citv  attorney, 
and  provided  that  an  election  should  be  held  in  each  ward,  of  the  city 
on  the  first  Tuesday  of  April,  1883,  for  the  election  of  a  mayor, 
treasurer,  auditor,  city  attorney  and  ot^er  city  officers. 

The  act  further  provided  that  the  officers  to  be  elected  should  hold 
their  respective  offices  for  two  years,  and  until  their  successors 
should  be  elected  and  qualified;  and  that  every  two  years  thereafter 
an  election  should  be  held  for  the  election  of  certain  officers  named, 
including  city  attorney.  It  also  specifies  that  tbe  officers  to  be 
elected  should  qualify  before  entering  upon  the  duties  of  their  re- 
spective offices,  and  provided  that  if  any  officer  should  fail  to  qual- 
ity within  twenty  days  of  his  election,  the  office  to  which  he  was 
elected,  should  be  deemed  vacant. 

An  election  was  held  ut  the  time  designated  and  the  relator.  Til- 
ford,  was  elected  to  the  office  of  city  attorney.  He  qualified  in  the 
manner  and  within  the  time  prescribed,  and  then  made  demind 
upon  the  respondent,  Carpenter,  who  was  in  possession  and  exer- 
cising the  duties  of  said  office,  for  possession  thereof.  This  demand 
was  refused,  the  respondent  claiming  to  hold  said  office  by  virtue  of 
an  election  by  the  city  council  of  said  city,  held  on  the  first  day  of 
March,  1883,  and  claiming  that  he  was  entitled  to  hold  said  office 
for  and  until  the  sixteenth  day  of  November  then  next  ensuing,  by 
virtue  of  the  provisions  of  a  city  ordinance  adopted  on  the  fifth  day 
of  April  of  said  year. 

Bespondent  also  denied  the  validity  of  the  law  tinder  which  the 
relator  claims  title  to  said  office  on  the  ground  that  it  is  a  local  or 
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special  law,  and  for  that  reason  void  uader  the  provisions  of  the 
state  constitntion.  In  the  case  of  Brown  v.  the  Oitj  of  Denver,  7 
OoL,  305;  2  West  Ooast  Rep.,  618,  we  held  as  against  a  similar  con- 
stitational  objection,  that  the  special  act  entitled  ''an  act  to  re « 
dnce  the  law  incorporating  the  city  of  Denver  and  the  several  acts 
amendatory  thereof,  into  one  act,  and  to  revise  and  amend  the 
same/'  approved  April  6,  1877,  was  constitutional. 

The  constitutional  question  now  presented  is  substantially  the 
same,  and  invokes  a  construction  of  the  same  constitutional  provis- 
ions although  arising  under  a  legislative  act  of  a  later  date. 

The  provisions  of  the  constitution  bearing  upon  this  question  are 
as  follows:  Section  25,  article  Y.  ''  The  general  assembly  shall  not 
pass  local  or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:'  [Then  follows  a  long  list  of  cases,  none  of  them  re- 
lating to  the  granting  or  amending  of  city  charters,  after  which  the 
section  concludes  thus:"]  "granting  to  any  corporation,  association 
or  individual  the  right  to  lay  down  railroad  tracks,  granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive  privi- 
leges, immunity  or  franchise  whatever.  In  all  other  cases  where  a 
general  law  can  be  made  applicable,  no  special  law  shall  be  en- 
acted." 

Section  13,  article  XIY.  ''  The  general  assembly  shall  provide  by 
general  laws  for  the  organization  and  classification  of  cities  and 
towns.  The  number  of  such  classes  shall  not  exceed  four,  and  the 
powers  of  each  class  shall  be  defined  by  general  laws,  so  that  all 
munioipal  corporations  of  the  same  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restrictions." 

Sec.  14,  art.  XIv.  ' *  The  general  assembly  shall  also  make  pro- 
vision by  general  law  whereby  any  city,  town  or  village,  incorporated 
by  any  special  or  local  law,  may  elect  to  become  subject  to  and  be 
governed  by  the  general  lfi!.w  relating  to  said  corporation." 

Sec.  2,  art.  XY.  '*  No  charter  or  incorporation  shall  begranted» 
extended,  changed  or  amended  by  special  law,  except  for  such  mu- 
nicipal, charitable,  educational,  penal  or  reformatory  corporations 
as  are  or  may  be  under  control  of  the  state;  but  the  general  assem- 
bly shall  provide  by  general  laws  for  the  organization  of  corpora- 
tions hereafter  to  be  created." 

Our  conclusion  in  the  former  case  is  expressed  in  the  following 
language:  ''  Whether  a  special  city  charter  can  be  amended  by  a 
general  law,  applicable  to  the  whole  state,  so  as  to  meet  the  neces- 
sities of  a  particular  case,  may  be  a  close  question,  or  such  amend- 
ment may,  perhaps,  be  impossible.  Certainly,  the  first  body  to  pass 
upon  the  question  is  the  legislature.  If  a  general  law  could  not, 
for  any  reason,  be  made  applicable  to  the  case,  then  a  special  law 
is  authorized  by  the  constitution  itself,  and,  with  the  authorities 
eited,  we  are  disposed  to  hold  that  the  decision  of  the  question  is 
for  the  legislature,  and  not  for  the  courts." 

The  provisions  of  the  Missouri  constitutidn  of  1865,  section  27, 
artidie  lY.,  are  very  similar  to  our  section  25,  article  Y.    It  enume- 


556  Wbbt  Ooabt  Bebobteb.  [Snp*CtCol. 

rates  a  long  list  of  cases  concemlDg  which  the  legislature  is  prohib- 
ited from  passing  special  laws,  and  concludes  thus : 

"  The  general  assembly  shall  pass  no  special  law  for  any  case  for 
which  provision  can  be  made  by  a  general  law;  but  shall  pass  gen- 
eral laws  providing,  so  far  as  it  may  deem  necessary,  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  where  a  geneial 
law  can  be  made  applicable.*' 

Under  this  section  the  courts  of  that  state  have  held  that  as  to 
legislation  not  falling  within  the  prohibitory  acts  it  is  the  duty  for 
the  legislature  to  decide  whether  a  general  law  can  be  made  appli- 
cable or  not;  that  the  constitutional  rule  is  laid  down  as  a  guide  for 
the  law  making  power,  and  it  is  to  judge  of  the  necessity  of  each 
case  as  it  arises  :  State  ex  reL  v.  County  Court,  50  Mo.,  oil;  State 
ex  rel  v.  Counter  Court,  51  Mo.,  82;  Hall  v.  Bray,  Id.,  288. 

The  constitution  of  the  state  of  Kansas,  sec.  17,  art.  II.,  contains 
the  following  provisions:  '^  All  laws  of  a  general  nature  shaU  have 
a  uniform  operation  throughout  the  state;  and  in  all  cases  where  a 

?eneral  law  can  be  made  applicable,  no  special  law  shall  be  enacted." 
his  section  was  construed  by  the  supreme  court  of  Kansas,  in 
State  ex  rd.  Johnson  v.  Hitchcock,  1  Kan.,  178,  to  leave  a  discre- 
tion to  the  legislature,  and  to  impose  upon  that  body  the  responsi- 
bility ob  determining  whether  or  not,  in  a  given  case,  the  purpose 
designed  could  be  expediently  accomplished  by  a  general  law. 

This  decision  was  affirmed  in  Beach  v.  Leheay,  11  Kan.,  23;  and 
in  Francis  v.  A.  T.  &  8.  F.  B.  B.  Co.,  19  Kan.,  303. 

Under  another  provision  of  the  Kansas  constitution,  however, 
the  case  now  before  us  would  be  a  prohibited  case  in  that  state: 
section  1,  article  XU.,  providing  that,  "  the  legislature  shall  pass 
no  special  act  conferring  corporate  powers." 

The  constitution  of  Indiana,  by  section  22  of  article  IV.,  prohibits 
the  legislature  from  passing  local  or  special  laws  in  a  long  list  of 
enumerated  cases. 

Section  23,  of  the  same  article,  provides  as  follows:  ''  In  all  the 
enumerated  cases  in  the  preceding  section,  and  in  all  other  cases 
where  a  general  law  can  be  made  applicable,  all  laws  shall  be  gen- 
eral and  of  uniform  operation  throughout  the  state." 

The  effect  of  these  provisions  was  considered  by  the  supreme 
court  of  Indiana,  in  Thomas  v.  The  Board  of  Commissioners,  5 
Ind.,  4,  wherein  it  was  held  to  be  a  judicial  question  whether  a 
general  law  could  be  made  applicable.  The  reasoning  in  favor  of 
this  construction  was,  that  if  the  courts  could  not  review  the  judg- 
ment of  the  legislature  upon  this  question,  the  twenty-third  seotion 
would  have  no  validity;  that  it  would  impose  no  restriction  nor  con* 
fer  any  power  upon  that  body  which  it  would  not  possess  in  the  ab- 
sence of  such  a  provision. 

This  decision  was  overruled  in  Gentile  v.  State,  29  Ind.,  409, 
wherein  it  is  said :  ''The  reasoning  upon  which  it  is  based  is  re- 
garded as  unsound,  and  does  not,  therefore,  support  the  conclusion 
reached."    The  court  further  say  substantially  that  the  object  of  the 
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twentj-third  section  was  not  to  confer  any  power  on  the  legislature, 
bat  was  intended  as  a  restriction,  binding  upon  the  conscience  of 
each  member,  under  his  official  oath,  which  it  is  not  to  be  presumed 
he  would  willfully  disregard  in  the  enactment  of  laws.  That  the 
question  whether  a  general  law  can  be  made  applicable  is  peculiarly 
addressed  to.  the  legislative  judgment,  and  when  that  body  decides 
that  it  cannot,  the  reasons,  although  satisfactory  to  it,  may  not  ap- 
pear on  the  face  of  the  law,  and  may  not  suggest  themselves  to  the 
mind  of  a  court,  and  thus  the  legislature  and  courts  would  be  liable 
to  be  brought  into  frequent  conflict  to  no  beneficial  purpose  if.it  were 
held  to  be  a  judicial  question. 

The  same  rule  has  been  repeatedly  announced  in  that  state.  See 
State  ex  rd.  Pitman  v.  Tucker,  46  Ind.,  358. 

The  following  cases  are  cited  as  laying  down  a  contrary  doctrine: 
Thomas  v.  Board  of  Commissioners,  5  Ind.,  4.  This  case  was  sub- 
sequently overruled  as  above  noted,  by  Gentile  v.  State,  29  Ind., 
4D9,  the  reasoning  therein  being  declared  unsound. 

The  decisions  in  the  following  cases,  Atchison  v.  Barlow,  4  Kan., 
144;  Cle^  v.  Bichardson  county,  8  Neb.,  178,  and  State  v.  Cincin- 
nati, 23  O^io  St.,  446,  are  all  based  on  prohibitory  clauses  existing 
in  the  constitutions  of  the  several  states  mentioned,  providing  that 
the  legislature  should  pass  no  special  act  conferring  corporate  pow- 
ers. These  oases  may,  therefore,  be  classed  with  Ex  parte  Stout,  5 
OoL,  509,  also  cited,  all  of  which  held  that  special  laws  in  oases 
elearly  prohibited  by  the  constitution  are  void. 

The  following  New  Jersey  cases  are  cited:  Van  Biper  v.  Par- 
Bons,  40  N.  J.  ]j.,  1;  Brigham  v.  Camden,  Id.,  156;  Sutterly  v.  Cam- 
den, Id.,  550.  The  substance  of  these  oases,  so  far  as  they  relate 
to  the  subject  under  consideration,  is,  that  the  amending  of  city 
charters  by  special  laws,  is  in  violation  of  the  following  constitu- 
tional provision  of  the  state : 

"The  legislature  shall  not  pass  private,  local  or  special  laws,  in 
any  of  the  following  enumerated  cases,  that  is  to  say  *  *  ^ 
regulating  the  internal  affairs  of  towns  and  counties  *  ^  *  the 
legislature  shall  pass  no  special  act  conferring  corporate  powers, 
but  they  shall  pass  general  laws  under  which  corporations  may  be 
organized,  and  corporate  powers  of  every  nature  obtained,  subject 
nevertheless,  to  repeal  or  alteration  at  the  will  of  the  legislature." 

From  this  review,  it  will  be  observed  that  where  conclusions  were 
reached  in  the  cases  cited,  which  are  in  conflict  with  that  announced 
in  Brown  v.  The  City  of  Denver,  supra,  upon  this  question,  they  were 
based  on  constitutional  provisions  different  from  the  provisions  of 
section  25,  of  article  Y,  of  our  constitution. 

After  a  careful  re-examination  of  all  the  authorities  found  which 
bear  upon  the  subject,  and  upon  reason  and  principle,  we  think  the 
better  view  is  that  whether  a  general  law  can  be  made  applicable,  or 
whether  a  special  law  is  authorized  for  a  purpose  not  falling  within 
the  enumeration  of  prohibited  cases,  is  peculiarly  a  legislative 
qnestion.     It  is  certainly  more  a  question  of  fact  than  a  question  of 
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law.  The  coDfititntional  restriction  imposes  upon  the  legislature, 
tbe  duty  of  looking  into  the  facts  of  every  case  for  which  a  special 
act  is  proposed;  and  it  is  only  when  the  legislative  mind  becomes 
convinced  from  a  due  investigation ,  and  a  mature  consideration  of 
the  facts  and  circumstances  pertaining  thereto,  that  a  necessity  ex- 
ists for  a  special  law,  that  such  a  law  is  authorized. 

The  same  presumption  obtains  that  the  members  of  the  general 
assembly  will  exercise  an  honest  and  conscientious  judgment  in  such 
cases,  as  prevails  concerning  the  judgments  of  courts.  Consequent- 
ly it  is  to  be  presumed  upon  the  passage  of  a  special  statute,  that 
in  the  judgment  of  the  law-makers,  after  full  and  fair  investigation, 
a  general  law  would  not  effect  the  purposes  designed  to  be  accom- 
plished. 

In  addition  to  the  authorities  cited  in  support  of  the  decision  on 
this  point,  it  is  likewise  sustained  by  1  Dil.  Mun.  Corp.,  sec.  48, 
wherein  the  learned  author  says:  ''Under  a  constitution  which 
provides  that  in  all  cases  when  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted,  the  better  view  and  the  one  sup- 
ported by  the  decided  weight  of  authority,  is  that  it  is  for  the  legis- 
lature to  determine  whether  its  purpose  can  or  cannot  be  expediently 
effected  by  a  general  law." 

We  are  not,  however,  to  be  understood  as  holding  that  the  courts 
are  wholly  without  jurisdiction  as  to  this  question.  While  it  is  not 
to  be  presumed  that  a  co-ordinate  branch  of  the  state  government, 
invested  with  the  duties  and  powers  indicated,  and  acting  under 
oaths  binding  upon  the  consciences  of  its  members,  would  act  in 
-bad  faith,  or  without  due  investigation  and  deliberation,  and  in  the 
exercise  of  sound  judgment  in  the  passage  of  special  acts,  jet  in  the 
event  of  such  wrongful  action  clearly  appearing,  it  would  become 
the  duty  of  the  courts  to  interfere.  Every  question  of  doubt,  in 
such  event,  would  be  properly  resolved  in  favor  of  the  validity  of 
the  act  challenged,  and  due  weight  would  be  accorded  to  the  con- 
sideration that  the  legislative  judgment  was  required  to  be  exercised 
in  the  case  by  the  very  restriction  imposed  by  the  constitution. 

Another  objection  arising  under  the  same  section  of  the  constitu- 
tion is,  that  the  special  law  in  question  folates  the  provision  which 
prohibits  the  legislature  from  ' '  granting  to  ejij  corporation,  asso- 
ciation or  individual  any  special  or  exclusive  privilege,  immunity  or 
franchise  whatever.*'  It  is  sufficient  to  sav  that  if  any  suoh  privi- 
lege, immunity  or  franchise  is  granted  by  the  amendment  of  the  city 
charter,  it  does  not  pertain  to  the  office  of  city  attorney.  The  en- 
tire act  therefore,  would  not  fail,  even  if  some  portion  of  it  should 
prove  to  be  unconstitutional. 

In  respect  to  sections  13  and  14  of  article  XIY.,  supra^  they  do 

not  prohibit  the  passing  of  a  special  act  to  amend  a  city  charter, 

granted  by  a  local  act  passed  prior  to  the  adoption  of  the  constitu- 

ion,  where  such  ciiy  has  not  elected  to  become  subject  to,   and  to 

be  governed  by  the  general  law  relating  to  corporations. 
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Muoh  learning  and  ingennitj  was  displayed  by  Mr.  Gray  of  coun- 
sel for  respondent,  in  the  construction  of  section  2,  article  XV., 
supra.  He  finds  it  necessary,  in  order  to  harmonize  this  section 
with  his  view  of  the  preceding  sections  mentioned,  as  we  understand 
him,  to  insist  upon  tne  following  novel  propositions.  First.  That 
the  term  ''  municipal  corporations,'*  as  employed  in  this  section,  does 
not  mean  municipal  corporations  proper,  as  cities  and  incorporated 
towns,  but  means  '^qufiai  municipal  corporations.''  Second.  That 
the  words  '*  under  the  control  of  the  state,'  do  not  mean  under  its  leg- 
islative control,  but  under  the  execiUive  or  ministerial  control  of  the 
state. 

The  justification  offered  for  this  interpretation  is.  that  the  use  of 
the  word  "such"  in  the  phrase  ''for  such  municipal,  charitable, 
educational,  penal  or  reformatory  corporations  as  are  or  may  be  un- 
der the  control  of  the  state  *'  renders  it  necessary,  in  order  to  give 
effect  to  every  word  in  the  section;  the  employment  of  this  word  im- 
plies that  all  municipal  corporations  ^re  not  under  control  of  the 
state;  also,  that  this  construction  harmonizes  the  section  with  all 
other  constitutional  provisions  on  the  subject  of  special  legislation. 

The  phraseology  of  the  section  may  be  faulty,  but  the  natural  im- 
port of  the  language  used,  taken  in  connection  with  the  subject  mat- 
ter of  article  XY,  in  which  it  appears,  to  our  minds  renders  the  mean- 
ing plain  and  consistent.  Nearly,  if  not  all,  the  affirmative  provis- 
ions of  this  article  .relate  to  private  corporations.  -  The  purposes  of 
this  section  were  to  prohibit  the  legislature  from  granting  or  amend- 
ing charters  for  sucn  corporations  by  special  acts;  and  to  require 
the  passage  of  general  laws  for  the  organization  of  corporations 
thereafter  to  be  created. 

A  fundamental  rule  in  the  construction  of  a  written  constitution 
is,  that  the  first  resort,  in  all  cases,  to  ascertain  the  thought  ex- 
pressed is  the  natural  signification  of  the  words  employed  in  the 
order  of  grammatical  arrangement  which  the  framers  of  the  instru- 
ment have  placed  there:  Gooley  Const.  Lim.,  70. 

There  is  a  broad  distinction  between  the  legal  signification  of  the 
term  municipal  corporation,  employed  in  section  2,  and  the  term 
*'qiuisi  municipal  corporation,"  which  we  are  asked  to  substitute.  A 
municipal  corporation,  such  as  a  city  or  incorporateil  town,  is  cre- 
ated by  the  consent  of  the  people  composing  it,  for  their  advantage 
and  convenience,  and  is  invested  with  the  power  of  local  self-gov- 
ernment. Quasi  corporations,  on  the  other  hand,  rank  low  down  in 
the  scale  of  corporate  existence,  are  endowed  with  but  few  corporate 
functions,  and  are  merely  auxiliaries  of  the  state:  1  Dil.  Mun.  Corp., 
sections  23,  25,  183. 

The  corporations  enumerated  in  section  2  include  both  classes, 
according  to  the  primary  import  and  natural  signification  of  the 
words  employed.  If,  however,  we  substitute  the  words  ''quasi  mu- 
nicipal corporations"  for  the  words  '*  municipal  corporations '*  vfe 
eiclude  from  the  section  a  whole  class  of  corporations  specifically 
named  therein.     There  is  no  necessitv  whatever  for  such  a  construe- 
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tion.  Both  classes  are  '*  under  the  control  of  the  stcUe^' — that  is,  un- 
der its  legislative  control,  which  is  a  broader  and  more  natural  sig- 
nification of  the  words  employed  than  ministerial  control.  The 
former  is  applicable  to  all  the  classes  named  in  the  section,  while 
the  latter  is  not,  it  being  conceded  that  municipal  corporations 
proper  are  not  under  the  ministerial  control  of  the  state. 

It  may  be  said  that  private  corporations  are  also  under  the  control 
of  the  state,  but  this  is  true  in  a  limited  sense,  and  only  to  the  ex- 
lent  of  the  reservations  in  their  charters,  or  in  the  organic  law,  so 
far  as  fundamental  changes  in  such  charters  are  concerned. 

In  respect  to  the  employment  of  the  word  such  in  said  section, 
there  is  evidently  a  misapplication  of  the  word.  The  forced  con- 
struction contended  for,  however,  does  not  cure  this,  since  there 
would  still  remain  the  incongruous  expression  '  *  for  such  *  *  * 
penal  or  reformatory  corporations  as  are  or  may  be  under  the  con- 
trol of  the  state."  The  same  implication  said  to  arise  in  respect  to 
municipal  corporations  proper,  may  quite  as  consistently  be  said  to 
arise  as  to  penal  corporations,  if  the  construction  contended  for  be 
adopted,  to  wit,  that  all  penal  corporations  are  not  under  the  minis- 
terial control  of  the  state — a  proposition  which  is  no  more  admissible 
than  that  all  such  corporations  are  not  under  its  legislative  control. 

The  presumption  obtains  that  the  language  employed  in  this  sec- 
tion was  designed  to  be  taken  in  its  ordinary  acceptation .  and  to  oar 
minds  the  arguments  of  counsel  fail  to  demonstrate  that  this  pre- 
sumption does  not  hold  good.  As  before  stated,  the  subject  matter 
of  the  entire  article  XY,  relates  to  private  corporations.  The  refer- 
ence to  municipal  and  other  corporations,  named  in  section  2,  was 
for  the  puri>ose  of  excepting  them  from  the  operation  of  the  provis- 
ion concerning  special  legislation. 

'    In  so  far  as  the  questions  presented  by  this  record  are  concerned, 
the  validity  of  the  amended  charter  must  be  sustained. 

In  respect  to  the  rulings  of  the  court  upon  the  trial  below,  we  are 
of  opinion  that  the  facts  alleged  and  admitted  in  the  pleadings,  to- 
gether with  the  proofs  introduced  in  evidence  on  the  pskrt  of  the  re- 
lator, made  out  a  prima  facte  case  in  his  favor. 

All  proofs  offered  by  the  respondent  were  rejected  as  incompe- 
tent and  immaterial,  and  the  jury  was  directed  to  return  a  verdict 
for  the  relator.     The  correctness  of  these  ruling  are  questioned. 

Unless  the  rejected  proofs  tended  to  show  a  right  in  the  respond- 
ent to  continue  to  hold  and  exercise  the  duties  of  the  office  of  city 
attorney  after  the  election  and  qualification  of  Mr.  Tilford,  no  error 
was  committed  in  their  rejection. 

The  proofs  offered  were : 

First — ^The  proceedings  of  the  city  council,  had  on  the  sixteenth 
of  November,  1882,  showing  the  election  by  said  council  of  James 
A.  Dawson  as  city  attorney  for  the  ensuing  ^ear. 

Second — ^The  proceedings  of  said  council,  on  March  1,  1883, 
showing  the  resignation  of  said  Dawson  and  the  election  by  said 
council  of  the  respondent  to  fill  the  unexpired  term. 
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Third — A  certified  copy  of  the  ordinance  of  April  5,  1883,  which 

Irovidedy  among  other  things,  that  all  city  officers  elected  in  April, 
883,  except  the  major,  the  alderman,  and  the  city  auditor,  should 
enter  upon  the  duties  of  their  respective  offices  at  the  expiration  of 
the  fall  terms  of  those  officers  whose  offices  they  were  elected  to 
fill,  and  not  before. 

So  far  as  the  council  proceedings  offered  are  concerned,  they  are 
of  no  force,  as  against  the  positive  provisions  of  the  legislative  act 
of  February  13,  and  the  electton  held  thereunder. 

The  charter  of  a  corporation  is  its  constitution,  and  gives  it  all 
the  powers  it  possesses.  Upon  the  taking  effect  of  the  amended 
charter,  all  prior  legislation  and  all  ordinances  inconsistent  with  the 
provisions  and  not  embraced  within  the  scope  of  the  saving  clause 
▼ere  repealed. 

Whether  or  not  the  council  could,  legally  elect  Mr.  Carpenter,  in 
March,  1883,  to  the  office  of  city  attorney,  the  new  charter  then 
beinff  in  force,  which  provides  that  the  mayor  may  fill  vacancies 
which  may  occur  in  any  elective  pffice,  until  the  same  may  be  filled 
by  election,  it  is  very  certain  that  that  body  possessed  no  power  to 
authorize  him  to  hold  said  office  against  one  duly  elected  and  quali- 
fied under  the  new  charter. 

The  ordinance  of  April  6,  passed  two  days  after  the  election 
under  the  charter,  assumed  to  abridge  the  terms  of  the  city 
attorney  and  certain  other  officers  who  had  just  been  elected,  by  pro- 
viding virtually  that  those  holding  the  offices  under  former  elections 
should  remain  in  office  until  the  expiration  of  the  full  term  for 
which  they  had  been  elected.  This  is  in  direct  conflict  with  the 
provisions  of  the  charter.  It  specifies  the  extent  of  the  terms  of 
the  various  officers  to  be  elected,  when  the  officers  elected  shall  as- 
sume their  duties,  and  when  their  terms  of  office  shall  terminate. 
Upon  qualifying  within  twenty  days  of  his  election,  the  relator  be- 
came entitled  to  the  office  of  city  attorney  for  two  years,  to  end  two 
years  thereafter  upon  the  election  and  qualification  of  his  successor. 
This  term  could  not  be  abridged  by  action  of  the  city  council,  either 
by  ordinance  or  otherwise. 

The  only  other  question  raised  which  we  deem  it  necessary  to  refer 
to,  is  the'eli^bility  of  the  relator  to  the  office  of  city  attorney,  he 
being  at  the  time  of  his  election  thereto  a  state  senator. 

The  constitutional  provision  relied  upon  as  showing  that  he  was 
not  eligible  is  the  first  clause  of  section  8,  article  Y :  ''No  senator 
or  representative  shall,  during  the  time  for  which  he  shall  have  been 
elected,  be  appointed  to  any  civil  office  under  this  state." 

It  was  held  in  Britton  v.  Stipler,  62  Mo.,  370,  that  the  mayor  of 
the  city  of  St.  Louis  was  not  an  officer  under  the  state,  within  the 
meaning  of  section  15,  article  lY,  of  the  constitution  of  Missouri, 
▼hich  provides  that:  ''No  senator  or  representative  shall,  during 
the  term  for  which  he  shall  have  been  elected^  be  appointed  to  any 
civil  office  under  this  state, "  etc. 

Vo. 
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We  •  are  cited  to  other  .c.ases,  which  are  to  the  same  effect,  upon 
constitutioDal  provisions  similar  to  our  own,  viz:  People  v.  Provines, 
34  Cal.,  520,  and  Santo  v.  The  State,  2  Iowa,  165  and  220.  These 
authorities  are  in  point,  and  we  have  no  reason  to  doubt  their  sound- 
ness. 

We  prefer,  however,  to  rest  the  decision  of  the  point  upon  the 
plain  words  of  the  constitution.  It  only  prohibits  a  senator  from 
being  appointed  to  a  civil  office,  not  his  election  thereto. 

A  careful  examination  of  all  the  various  provisions  of  the  consti- 
tution pertaining  to  offices  of  various  kinds  and  grades,  convinces 
us  that  the  framers  of  that  instrument  did  not  employ  the  words 
elect  and  appoint  as  synonymous,  but  with  due  regard  to  the  primary 
and  proper  significance  of  both  words.  Any  one  who  will  take  the 
time  to  make  a  careful  examination  of  the  constitution  will  appre- 
ciate the  force  of  this  proposition  by  observing  the  accuracy  of  se- 
lection displayed  in  their  use. 

The  relator  not  having  been  appointed  to  the  office  of  city  attorney, 
it  is  not  important  whether  it  be  a  civil  office  under  the  state  or  not. 

We  are  of  opinion  that  the  judgment  of  the  district  court  should 
be  affirmed,  and  it  is  so  ordered. 


SUPREME  OOUBT  OF  NEW  MEXICO. 
Laughlin  v.  County  Commissioners  or  Santa  Fe  County  et  al. 

Filed  Januarp  SU  1886, 

Taxpateb  May  Maintain  Action  to  Restrain  Illegal  Taxation. — A  taxpayer  in 
this  territoi^  mi^  maintain  a  suit  in  chancery  in  his  own  name  to  restrain  a  threatened  ille- 
gal disposition  of  public  funds,  in  which  he  ha9  a  taxpayer's  interest,  or  a  threatened  illegal 
taxation,  by  which  his  property  might  be  imperiled. 

County  Bonding  Act  of  1872  not  Repealed.  —  The  county  bonding  act  of  1B?2, 
providing  for  the  levying  and  collection  of  a  special  tax,  under  its  provisions,  to  aid  in  the 
construction  of  railroads,  w%b  not  repealed  by  the  general  revenue  law  of  1882. 

Revenue— Meaning  of  Term. — The  term  "revenue,"  when  used  with  reference  to  funds 
<^erived  from  taxation,  in  the  absence  of  qualifying  words  or  circumstances  implying  a  di^er- 
ent  signification,  is  confined  to  the  usual  public  income  from  taxation. 

Taxation— Poweb  of  County— Limitations  on.— In  the  absence  of  restrictions,  ex- 
press or  implied,  the  power  of  a  county  to  contract  and  to  incur  public  indebtedness,  im- 
plies the  power  to  raise  by  taxation  the  funds  needed  for  the  execution  of  the  former  power. 
But  an  express  limitation  on  the  rate  of  taxation  is  not  generally  operative  to  prevent  taxa- 
tion for  extraordinary  purposes. 

Ebbob  to  the  first  judicial  district  court  of  Santa  Fe  ooonty. 
The  opinion  states  the  facts. 

N.  B,  Laughlin^  for  the  plaintiff  in  error. 

«/.  H.  Knaebel  and  GUdersleeve  dt  Preston,  for  the  defendants  in 
error. 

Wilson,  A.  J.  The  plaintiff  in  error  filed  his  bill  of  complaint  in 
the  district  court  for  the  county  of  Santa  Fe,  of  which  county  be  is 
a  property  owner  and  taxpayer,  praying  for  an  injunction  to  restrain 
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tbe  board  of  county  commissioners  of  that  county  from  issuing  or 
delivering  to  the  Texas,  Santa  Fe  and  Northern  Bailroad  Company, 
or  to  its  successors,  assigns  or  order,  any  bonds,  under  the  authority 
of  a  certain  vote  or  election  held  in  the  county  of  Santa  Fe  on  the 
eleventh  day  of  August,  1884,  by  which  bonds  to  tbe  amount  of 
two  hundred  and  fifty  thousand  dollars  appear  to  have  been  voted 
in  aid  of  that  railroad  company  by  the  qualified  electors;  and 
in  case  such  bonds  should  be  issued  or  delivered,  then  to  restrain 
the  board  of  county  commissioners  from  levying  or  causing  to  be 
collected,  under  the  provisions  of  the  territorial  statute,  approved 
February  1st,  1872,  any  tax  to  pay  the  interest  or  principal  of  the 
said  bonds  as  the  same  might  become  due  and  payable,  according 
to  the  terms  of  any  such  bonds;  and  also  to  restrain  the  said  rail* 
road  company  from  receiving  the  said  bonds,  and  from  receiving 
any  money  that  may  be  directed  to  be  paid  on  account  of  any  tax 
that  may  be  levied  or  collected  according  to  the  provisions  of  the 
same  statute. 

The  bill  is  based  upon  the  suggestion  set  forth  therein,  that  the 
statate  authorizing  county  aid  to  railroad  corporations,  laws,  1872, 
ch.  30,  has,  by  means  of  the  revenue  act  of  1882,  ch.  62,  been  re- 
pealed, either  in  its  entirety  or  at  least  so  far  as  it  authorizes, 
lb  ,  sec.  4,  the  levy  and  collection  of  a  special  tax  to  meet  the  prin- 
cifial  and  interest  of  the  voted  bonds  as  they  mature.  The  bill 
8ho¥r8  that  all  the  proceedings  had  in  relation  to  the  voting  of  the 
bonds  in  aid  of  the  railroad  company  have  been  in  strict  conformity 
with  the  statute  of  February  1st,  1872,  and  there  appears  to  be  no 
i;;roand  whatever  for  equitable  intervention  on  the  subject,  unless  it 
be  that  that  statute  has  been  impaired  in  its  efficacy  by  later  legis- 
lation. The  defendants  below  demurred  to  the  bill,  controverting 
the  legal  proposition  upon  which  it  is  founded,  and  denving  its 
equities.  The  court  below  sustained  the  demurrer,  and  a  final  de- 
cree duly  passed  dismissing  the  bill  upon  the  merits.  From  this 
decree  the  complainant  below  appeals  to  this  court. 

Since  the  decision  of  the  supreme  court  of  the  United  States,  in 
the  case  of  Crampton  v.  Zabnskie,  101  U.  S.,  601,  no  suggestion 
can  be  properly  entertained  in  the  courts  of  this  territory  against 
the  right  of  an  individual  taxpayer  to  obtain  relief  by  a  direct  suit 
in  chancery  in  his  own  name,  against  a  threatened  devastavit  of 
public  funds  in  which  he  has  a  taxpayer's  interest,  or  against  threat- 
ened illegal  taxation  by  which  his  property  might  be  imperiled. 

Acquiescing  thus  in  the  decision  of  a  tribunal  which  is  control- 
ling in  the  territories,  we  are  happily  relieved  from  the  considera- 
tion of  a  question  of  chancery  jurisdiction  which  has  given  rise  to 
much  conflict  of  decision  throughout  the  various  states.  It  is  con- 
tended by  the  plaintiff  in  error,  that  the  express  and  obvious  pur- 
pose of  tbe  revenue  law  of  1882,  ch.  62,  is  to  substitute  its  provi- 
sions for  all  antecedent  laws,  or  parts  of  laws  on  the  subject  of 
revenue,  and  to  repeal  all  previous  laws  regarding  the  raising  of 
revenue,  and,  therefore,  that  so  much  of  the  county  bonding  act  of 
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1872,  ch.  30,  see.  4,  as  provides  for  the  levying  and  oollection  of  a 
special  tax  under  i<»  provisions,  is  thus  expressly  repealed,  and  the 
other  parts  of  the  same  act  are  repealed  by  necessarv  implicatiou, 
since  it  would  be  impossible  to  satisfy  the  indebtedness,  thereby 
contemplated,  by  means  of  the  one  quarter  of  one  per  cent,  ad  valor- 
em  tax  devoted  to  county  purposes  oy  the  revenue  act  of  1882.  If 
-we  could  give  to  the  revenue  act  in  question,  the  broad  constrac- 
tion  contended  for,  we  might  well  hold  that  no  county  in  the  terri- 
tory can  aid  a  railroad  under  the  act  of  1872,  except  so  far  as  it  can 
furnish  aid  out  of  what  it  can  spare  from  its  share,  one  quarter  of 
one  per  cent,  of  the  stated  annual  tax.  But  we  are  unable  to  yield 
our  assent  to  this  view  of  the  scope  and  intent  of  the  revenue  act 
That  statute  was  evidently  designed  as  a  codification  and  amend- 
ment of  pre-existing  revenue  laws.  The  statutes  relating  to  the 
levying  and  collection  of  the  regular  taxes,  such  as  designated  the 
subjects  of  taxation,  specified  exemptions,  provided  the  rate  of  taxa- 
tion, the  mode  of  collection,  etc.,  as  well  as  those  relating  to  the 
subject  of  licenses,  and  which  were  only  to  be  found  scattered 
through  the  statute  books  for  a  considerable  series  of  years,  were 

Souped  together,  revised  and  amended  in  one  general  act  in  1882. 
le  legislative  intent  was  to  make  that  act  thoroughly  comprehensiye 
respecting  the  several  subjects  with  which  it  dealt,  and  this  intent 
quite  evident  from  the  verv  terms  of  the  act,  is  only  emphasized  by  the 
repealing  clause  which  refers  not  only  to  all  acts,  and  parts  of  acts 
''  in  conflict "  bat  also  to  '*  all  acts  and  parts  of  acts  ^  *  *  re- 
garding the  raising  of  revenue/'  etc.  It  is  very  ddubtful  whether 
the  last  cited  clause  added  anything  to  the  effect  of  the  previous 
repealing  clause,  and  whether,  independently  of  any  repealing  clause, 
the  act  might  not  well  be  interpreted  as  intended  to  embrace  in  one 
complete  system  the  whole  subject  of  ordinary  revenue  and  licen- 
ses, and  to  operate  as  a  repeal  by  implication  of  any  non-included 
f»arts  of  the  old  law  on  the  same  subject:  United  States  v.  Tyneo, 
1  Wallace,  88.  The  fullness  of  the  repealing  clause  relieves  the 
act  from  any  judicial  doubt  on  this  point,  and  thus  acqomplishes 
some  purpose.  In  view  of  this  manifest  intent  of  the  revenue  act, 
it  would  be  an  unnatural  and  strained  construction  to  hold  that  it 
contemplated  other  sources  of  public  income  than  revenues,  and  li- 
censes of  the  classes  enumerated  in  its  several  sections,  that  is, 
such  as  arise  in,  and  are  required  for  the  ordinary  course  of  offici  •! 
administration.  Courts  have  frequently  had  occasion  to  construe 
similar  phraseology,  and  in  such  construction,  they  hold  almost 
uniformly  that  the  term  ''revenue"  when  used  with  reference  to 
funds  derived  from  taxation,  is  best  interpreted,  in  the  absence  of 
qualifying  words  or  circumstances  implying  a  different  signification, 
as  confined  to  the  usual  public  income  from  taxation :  U.  S.  v.  Nor- 
ton, 91  U.  S.,  563;  Fletcher  v.  Oliver,  25  Ark..  289;  Harper  v.  Com- 
missioners, 23  Ga.,  566.  When  we  consider  how  minute  a  cata- 
logue of  subjects  is  included  in  the  revenue  act  in  question,  it  is 
impossible  to  believe  that  the  legislative  mind  intended,  while  ex* 
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pressly  ennmeiatiDg  these,  to  leave  to  mere  implication  the  inclusion 
of  other  matters  of  great  and  special  moment,  such  as  the  extraordi- 
nary power  in  counties  of  creating  a  large  debt  by  popular  vote,  and 
the  power  in  the  several  counties  to  levy  taxes  for  the  payment  of 
jud^ents:  Laws  of  1876,  oh.  1,  sec.  7.  The  general  revenue  act 
contains  no  express  limitation  upon  the  power  of  taxation.  Never- 
theless, the  provisions  of  the  sixth  section,  viz:  ''There  shall  be 
levied  and  assessed  upon  the  taxable  property  within  this  territory 
in  each  year,  the  following  taxes:  for  territorial  revenue,  one-half  of 
one  per  cent. ;  for  ordinary  county  revenue,  one-fourth  of  one  per 
cent.;  for  maintenance  and  support  of  public  schools,  one-fourth 
of  one  per  cent.,"  may  well  be  construed  to  imply  a  restriction  on 
the  taxing  power,  so  far  as  it  relates  to  the  subjects  specified.  In 
the  absence  of  such  a  restriction,  express  or  implied,  the  power  to 
contract  and  to  incur  public  indebtedness,  implies  the  power  to  raise 
by  taxation  the  funds  needed  for  the  execution  of  the  former  power: 
Loan  Association  v.  Topeka,  20  Wallace,  655.  But  the  provisions 
above  cited  have  exclusive  reference  to  taxation  for  the  ordinary 
purposes  of  government,  the  usual  disbursements  during  each  fiscal 
year  in  the  ordinary  administration  of  public  affairs.  They  have  no 
reference  whatever  to  the  execution  of  extraordinary  powers  under 
special  statutes,  and  which  are  wholly  outside  of  the  common 
course  of  administration:  Nashville  B.  B.  Co.  v.  Franklin  Co.,  7 
Am.  &  Eng.  B.  B.  Cases,  260;  McCormick  et  al.  v.  Fitch,  14  Minn., 
252. 

Even  an  express  limitation  on  the  rate  of  taxation  is.  not  generally 
operative  to  prevent  taxation  for  extraordinary  purposes,  as,  for  in- 
stance, that  of  satisfying  judgments  against  a  municipality:  Butz  v. 
Muscatine,  8  Wall.,  575;  McCracken  v.  San  Francisco,  16  Cal.,  591. 
It  could  hardly  be  seriously  contended  that  any  of  the  provisions 
of  the  general  revenue  act  operate  to  limit  the  special  power  pre- 
viously granted  to  the  several  boards  of  county  commissioners  to 
levy  taxes  for  the  payment  of  judgments,  laws  1876,  ch.  1,  sec.  7, 
or  tend  to  affect  the  funding  act  of  the  same  section.  The  provis- 
ions requiring  the  proper  officers  to  levy  a  stated  annual  tax  of  one 
per  cent,  for  ordinary  purposes  appear  to  have  been  first  enacted  at 
the  same  l^slative  session  at  which  the  county  bonding  act  in  aid 
of  railroads  was  passed.  They  occur  in  ch.  22  of  the  laws  of  1872, 
sec.  6.  The  county  bonding  act  is  ch.  30  of  the  same  session.  It 
is  obvious,  as  well  from  this  coincidence  in  the  time  of  enactment 
as  from  the  phraseoloOT  of  the  fourth  section  of  the  latter  act,  that 
the  legislature  intended  to  put  both  acts  in  force  according  to  their 
terms,  and  to  promulgate  tne  former  as  relating  to  ordinary  govern- 
meatfld  purposes,  and  the  latter  as  relating  to  an  extraordinary  pur- 
pose, dependent  upon  the  express  will,  to  be  declared  by  vote,  of 
the  taxpiayers  immediately  affected.  The  re-enactment  of  these  pro- 
yisions  in  the  general  revenue  act  of  1882  evinces  no  legislative 
iotent  to  impart  to  them  any  greater  meaning  or  efficacy  than  they 
imported  at  the  time  of  their.original  enactment.     On  the  contrary, 
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it  ia  plain  that  they  carry  with  them  into  the  latter  statute  only  the 
same  force  and  effect  that  they  possessed  in  their  original  form. 
Thns  illustrated  by  the  circumstances  of  their  adoption,  they  ex- 
hibit all  the  more  clearly  their  entire  consistency  with  the  provisions 
of  the  county  bonding  act.  We  are,  therefore,  of  opinion  that  the 
aid  voted  in  favor  of  the  defendant  railroad  company  was  legally 
voted,  and  that  the  principal  and  interest  of  the  county  bonds,  whea 
earned  under  the  conditions  of  the  vote,  are  properly  payable  oat  of 
the  proceeds  of  taxes  to  be  levied  and  collected  in  conformity  with 
the  requirements  of  the  act  approved  February  1st,  1872,  ch.  30, 
laws  1872,  sec.  4,  either  as  part  of  the  general  tax  levy,  or  by  a  levy 
special  to  the  purpose.  The  decree  of  the  district  court  is  affirmed. 
Bell,  A.  J.,  concurred. 


PiNKEBTON  V.  LeDOUX. 
FUed  January  31^  1886. 

Ejiotmekt— Location  of  Land  in  Contbovebst  Mdbt  be  Pbovbd.— In  an  actioii  of 
ejectment,  where  the  evidence  is  too  vaffue  and  uncertain  to  identif  ▼  the  land  of  the  plaintiff 
with  that  in  the  poMeasion  of  the  defendant,  the  verdict  should  be  for  the  latter. 

The  Same— Instbdotion  as  to  Fact  Admitted  not  Necessabt.— In  such  action,  the  re- 
fusal to  give  an  instruction  as  to  a  fact  which  is  admitted  by  the  adverse  party  is  not  error. 

An  Instbuotion,  Although  Ebbonbous,  if  Mobe  Favobable  to  tiie  defeated  party  thaa 
was  justifiable,  is  n6t  ground  for  reversal. 

Location  of  Spanish  Grants— Vabianoe  Between  Petition  and  Wbit  of  JdBidioal  Pos- 
session.— In  determining  the  location  of  a  Spanish  grant,  where  the  petition  and  writ  of  ju- 
ridical posseesioQ  differ  entirely  in  the  detail  of  the  description  of  the  Umd,  the  jury  akoiikihe 
governed  by  the  description  given  in  the  petition,  in  preterenoe  to  that  given  in  the  writ  of 
juridical  possession. 

Instrdotions— ImmatbbialEbbobs  not  Gbound  fob  Revebsal.— Incidental  enroca  ia  in- 
structions when  they  plainly  appear,  will  not  be  cause  for  refusal,  provided  the  charge  as  a 
whole  fairly  submits  the  law  and  the  facts  to  the  jury. 

Error  to  the  first  judicial  district  court  of  Mora  county.  The 
opinion  states  the  facts. 

Catron^   Thorton  &  Clancy^  for  the  plaintiff  in  error. 
William  Breeden  and  M.  W.  Mills,  for  the  defendant  in  error. 

Wilson,  A.  J.  This  is  an  action  of  ejectment  commenced  in  the 
county  of  Colfax  by  the  plaintiff  in  error  against  the  defendant  in 
error,  in  which  the  plaintiff  claimed  the  title  and  right  of  possession 
to  one  hundred  and  sixty  acres  of  land  in  said  county,  which  was  in 
the  possession  of  the  defendant.  The  plaintiff  claimenl  the  land  and 
right  of  possession,  alleging  that  the  land  in  controversy  is  a  part 
and  parcel  of  a  larger  tract  of  land  known  as  the  ''Nolan  grmnt," 
which  said  grant  the  plaintiff  alleges  has  by  sundry  legal  conveyanoes 
been  vested  in  him.  By  agreement  of  parties,  tne  case  was  trans- 
ferred to  Mora  county  and  there  tried,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  defendant. 

The  case  came  into  this  court  upon  writ  of  error  on  application  of 
the  plaintiff,  who  assigns  the  following  as  errors : 
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1st.    That  the  verdict  is  directly  contrary  to  the  evidence. 

2d.  That  the  court  erred  in  remsing  to  give  the  instruction  asked 
for  by  the  plaintiff. 

3d.  The  court  erred  in  instructing  the  jury,  without  any  reserva- 
tion or  exception,  that  the  original  petition  for  the  Nolan  grant  must 
control  the  writ  or  act  of  juridical  possession. 

4th.  The  court  erred  in  instructing  the  jary  that  they  must  deter- 
mine what  the  boundaries  of  said  grant  were,  from  the  words  used 
in  the  petition  and  the  writ  of  possession. 

5th.  That  the  court  erred  in  instructing  the  jury  that,  if  upon 
comparing  description  given  in  the  original  petition,  and  the  act  of 
jaridical  possession,  they  could  not  make  them  agree,  they  must  give 
greater  weight  to  the  words  and  description  of  the  petition. 

6th.  The  court  erred  in  instructing  the  jury  that  they  would  not 
be  justified  in  going  five  hundred  varas  west  of  Los  Cerntos  de  Santa 
Clara  for  the  western  boundary  of  the  grant,  unless  they  found 
some  authority  for  doing  so  in  the  words  and  description  of  the 
petition. 

7th.  The  court  erred  in  instructing  the  jury  that  if,  from  the 
descriptions  and  words  in  the  petition  and  writ  of  possession  they 
were  unable  to  definitely  locate  the  boundary  of  the  grant,  they  must 
find  the  defendant  not  guilty. 

8th.  The  court  in  effect  submitted  to  the  jury  the  question  of 
the  validity  of  the  grant  which  had  been  favorably  reported  by  the 
surveyor  general. 

9th.  The  court  in  effect  took  away  from  the  consideration  of  the 
jury  the  act  of  juridical  possession. 

To  ascertain  whether  any  error  was  committed  upon  the  trial  of 
this  cause,  it  is  well  to  settle  definitely  what  questions  were  in  dis- 
pute between  the  parties.  The  plaintiff  asked  to  recover  from  the 
defendant  the  possession  of  that  "certain  tract  and  parcel  of  land 
lying  and  being  situated  in  the  county  of  Colfax,  in  the  territory  of 
New  Mexico,  and  being  a  portion  of  that  larger  tract  of  land  com- 
monly known  as  and  called  *  Nolan  grant,'  being  the' same  one  hundred 
and  fifty  acres  of  land  upon  which  the  said  defendant  now  resides  and 
ocenpies."  This  quotation  from  the  plaintiff's  declaration  shows  that 
it  was  incumbent  on  the  plaintiff,  to  entitle  him  to  recover,  to  prove 
title  and  right  of  possession  to  the  larger  tract  which  included  the 
land  in  controversy,  viz. :  the  **  Nolan  grant." 

To  obviate  the  necessity  of  proving  title  in  the  plaintiff,  the 
counsel  for  the  defendant  admitted  *'  that  the  plaintiff  bad  acquired 
title  of  the  original  grantees  in  and  to  the  western  one-half  of  that 
portion  of  the  grant  in  question,  lying  north  of  a  line  running  east 
and  west  across  said  grant,  through  the  Santa  Clara  hills."  This 
left  but  two  questions  open  for  consideration :  First,  the  location  of ' 
(he  Nolan  grant;  second,  is  the  land  in  dispute  included  in  its 
boundaries  ? 

The  land  in  dispute  has  a  known  location,  so  that  really  but  one 
cpestion  remained  to  be  settled,  viz:  TV  here  is  the  Nolan  grant 
looitted? 
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To  inform  the  jury  of  the  monuments  which  mark  the  exterior 
boundaries  of  the  '*  Nolan  grant"  so  that  its  location  might  be  de- 
termined, the  original  petition  asking  the  grant,  the  grant  itself  and 
the  report  of    the    justice  of    the   peace  who  put  the  petitioner, 
''Nolan,"  into  possession  (which  latter  is  called  the  act  of  "juri- 
dical  possession  "),  were  all  given  in  evidence  at  the  trial.    The  de- 
scription in  the  original  petition  is  as  follows:  ''Being  situated  to 
the  south  of  the  possessions  of  Messrs.  Miranda  and  Beaubien,  on 
the  south,  one  league  in  a  direct  line,  including  the  Sapello  river, 
according  to  its  current  (corrillera),  on  the  west,  one  other  league 
from  Bed  river  and  its  current,  and  on  the  southeast,  the  litUe  hills 
of   Santa  Clara,  with  their  range,  to  the  little  canyon  of  the  Ocate.'' 
In  the  report  of  juridical  possession,  the  description  of   the  Nolan 
grant  is:    '*Ho  was  at  the  same  time  pointed  out  the  boundaries  of 
said  possessions.     They  are  on  the  north,  the  lands  of  Don  Guada- 
lupe Miranda  and  Don  Carlos  Beaubien  on  the  south,  one  league 
south  of  the  Sapello  river,  following  the  same  range,  on  the  east, 
one  league  east  of  Bed  river,  with  the  same  range  of  the  river,  and 
on  the  west,  the  little  canyon  of  the  Ocate,  and  five  hundred  varas 
west  of  the  little  hills  of  Santa  Clara,  in  a  direct  line." 

Mrs.  Mary  McEeller  was  called  as  a  witness  for  the  plaintiff,  and 
testified:  "1  have  seen  the  fence  where  the  boundary  of  the  Beau- 
bien and  Miranda  grant  runs;  defendant's  house  is  two  or  more 
miles  south  of  the  fence  that  marks  the  boundary."  "Defendant 
has  lived  there  ever  since  I  came  to  the  country,  four  years  and  a 
half  ago."  It  is  worthy  of  notice  that  no  evidence  was  given  on 
the  trial  to  definitelv  fix  the  location  of  the  Beaubien  and  Miranda 
grant  which  the  Nolan  grant  calls  for  as  its  northern  boandary. 
Some  other  parol  testimony  was  given  by  the  plaintiff  tending  to 
locate  the  "  Nolan  grant,"  and  tending  to  prove  that  the  land  in 
controversy  is  included  within  its  boundaries.  A  map  was  also  ex- 
hibited to  the  jury,  purporting  to  show  the  location  of  the  Beau- 
bien and  Miranda  grant  on  the  north,  Bed  river  on  the  east,  the 
Sapello  river  on  the  south,  and  the  canyon  of  the  Ocate  on  the  west, 
and  also  marking  the  location  of  the  little  hills  of  Santa  Clara  on 
the  west.  This  outline  of  the  facts  is  necessary  in  ascertaining 
whether  the  court  committed  any  error  in  the  charge  to  the  jury, 
and  especially  necessary  in  determining  whether  the  verdict  of  the 
jury  is  against  the  evidence  in  the  case.  The  first  error  assigned  is: 
The  verdict  of  the  jury  is  directly  against  the  evidence.  Upon  an 
examination  of  the  evidence  given  upon  the  trial,  considering  its 
vagueness  and  want  of  certainty,  we  think  the  jury  were  justified  in 
regarding  the  location  of  the  Nolan  grant  too  uncertain  to  warrant 
them  in  returning  a  verdict  for  the  plaintiff.  The  second  error  as- 
signed is :  The  court  erred  in  refusing  to  give  the  instruction  asked 
by  plaintiff,  viz:  *'That  when  a  claim  to  a  Spanish  or  Mexican 
grant  has  been  favorably  reported  by  the  surveyor  general  of  New 
Mexico,  as  the  one  here  in  question  has  been,  the  grantees  or  their 
heirs  or  assigns  are  entitled  to  the  absolute  and  exclusive  possession 
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of  the  land  embraced  within  the  limits  of  such  grant;  and  in  this 
case  it  is  admitted  that  the  plaintiff  has  all  the  right,  title  and  in- 
terest of  the  original  grantees  to  all  that  portion  of  said  grant  north 
of  an  east  and  west  line,  running  through  the  Cerritos  of  Santa 
Clara  and  west  of  a  northwest  and  southeast  line,  halfway  between 
the  east  and  west  boundaries  of  said  grant/' 

It  is  evident  that  this  point  was  intended  to  confirm  the  title  to 
the  Nolan  grant  in  the  plaintiff.  It  is  equally  evident  that  it  was 
not  necessary,  for  the  reason  that  the  title  to  the  Nolan  grant  had 
already  been  admitted  by  the  defendant  to  be  in  the  plaintiff.  This 
assignment  of  error  cannot  be  sustained,  because  such  instruction 
was  not  necessary.  The  eighth  error  is  equally  easy  to  dispose  of. 
The  error  complained  of  is  as  follows,  '*  The  court,  in  effect,  sub- 
mitted the  question  of  the  validity  of  the  grant  which  had  been 
favorably  reported  by  the  surveyor  general."  The  court,  in  its 
charge,  instructs  the  jury  that  ''it  they  believe  from  the  evidence 
tiiat  the  land  of  which  the  defendant  is  in  possession  is  within  the 
limits  of  the  grant,  which  has  been  favorably  reported  by  the  sur- 
veyor general,  they  must  find  the  defendant  guilty."  The  charge  of 
the  court  refutes  the  eighth  assignment  of  error.  The  sixth  error 
complained  of  is  as  follows  :  **  The  court  erred  in  instructing  the 
jury  that  they  would  not  be  justified  in  going  five  hundred  varas 
west  of  Los  Cerritos  de  iSanta  Clara  for  the  western  boundary  of  the 
grant,  unless  they  found  some  authority  for  doing  so  in  the  words 
and  description  of  the  petition." 

This  instruction,  whether  right  or  wrong,  makes  the  west  line  of 
the  Nolan  grant  more  favorable  for  the  plaintiff's  recovery  in  this 
suit,  than  if  run  as  the  plaintiff  claimed,  which  is  abundantly  dem- 
onstrated by  the  plat  given  in  evidence  on  the  trial  by  the  plaintiff. 
Hence,  this  error,  if  it  be  one,  is  not  available.  The  third,  fourth 
and  fifth  assignments  of  error  all  relate  to  the  same  subject,  and 
may  be  considered  together;  the  gravamen  of  the  charge  in  the 
whole  three  is,  that  the  jury  are  instructed  that  the  description  of 
the  land  contained  in  the  original  petition,  which  is  the  grant  itself, 
must "  control."  These  instractions,  must  be  taken  as  intended  to  ap- 
ply to  the  evidence  given  in  the  case.  The  petition  and  the  writ  of 
juridical  possession  bad  both  been  given  in  evidence,  and  each  pro* 
fessed  to  describe  the  Nolan  grant.  In  their  entire  detail  of  de- 
scription, they  were  not  alike,  and  the  gist  of  the  instructions  com- 
plained of  is,  that  the  court,  in  substance,  instructed  the  jury  that 
if  in  finding  the  monuments  called  for  as  the  boundary,  they  could 
find  the  monuments  called  for  in  the  original  petition,  that  they 
should  have  preference  in  the  location  of  the  grant.  This  instruc- 
tion, we  think,  is  right.  Therefore,  the  third,  fourth  and  fifth  as- 
signments of  error  cannot  be  maintained.  The  seventh  error  as- 
signed is  as  follows:  "  That  the  court  erred  in  instructing  the  jury 
that  if,  from  the  descriptions  and  words  in  the  petition  and  writ  of 
possession,  they  were  unable  definitely  to  locate  the  boundaries  of 
the  grant,  they  must  find  the  defendant  not  guilty."    TVithout  giving 
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speoial  effect  to  some  particular  word  used  in  the  point  under  con- 
sideration, the   substance  of  this  sentence  in  the  charge  is  virtaally 
this — the  plaintiff  has  given  in  evidence  the  petition  for  the  Nolan 
^ant,  and  also  the  act  of  juridical  possession;  each  contains  spe- 
cified objects  to  aid  you  in  defiaitelj  locating  that  grant;    if,  from 
the  descriptions  contained  in  both,  you  cannot  fix  the  location  of 
the  grant,  you  must  find  the  defendant  not  guilty.     No   other  de- 
scription was  given  in  evidence  by  the  plaintiff  differing  from  the 
boundaries  described  in  the  petition  and  juridical  possession;  con- 
sequently, we  cannot  see  any  reason  for  sustaining  the  seventh  as- 
signment of  error.   The  ninth  error  assigned  is  as  follows :    That  the 
court,  in  effect,  took  away  from  the  consideration  of  the  jury  the  act 
of  juridical  possession.     In  the  fourth  error  assigned,  the  court  rec- 
ognized the  writ  of    juridical  possession  as  follows:  ''The  jniy 
must  determine  the  boundaries  of  said  grant  from  the  words  used  in 
the  petition  and  writ  of  possession.*'    In  the  seventh  error  assigned, 
the  court  instructed  the  jury,  ' '  that  if,  from  the  descriptions  in  the 
petition  and  writ  of  possession,  they  were  unable  to  locate  the  grant, 
they  must  find  for  the  defendant."    Here  are  twice,  at  least,  that 
the  court  instructed  the  jury  that  the  act  of  juridical  possession  was 
on  equal  footing  with  the  petition  In  locating  the  Nolan  grant.  ThiS) 
evidently,  quiets  the  complaint  contained  in  this^  the  ninth  assign- 
ment of  error. 

Whilst  the  rules  of  court  require  that  specifications  of  error  shall 
point  out  specifically  errors  assigned  against  a  charge  of  the  court 
to  the  jury,  yet  a  court  does  not  favor  criticising  too  closely  isolated 
sentences,  selected  from  a  general  charge,  and  they  have  ftone  so  far 
frequently,  that  incidental  errors,  even  when  they  plainly  appear,  . 
will  not  be  cause  of  reversal,  provided  the  charge,  as  a  whole,  fairly 
submits  the  law  and  the  facto  of  the  case  to  the  jury.  It  will  be  re- 
membered that  the  only  question  in  this  case,  as  before  illustrated, 
was  the  location  of  the  Nolan  grant.  To  illustrate  how  faithfully 
and  fairly  this  case  was  submitted  to  the  jury,  I  copy  from  the  charge 
itself,  as  follows:  ''You  must  be  satisfied,  by  a  preponderance  of 
evidence,  that  the  defendant  is  within  the  boundaries  petitioned  for 
by  Nolan  and  into  which  he  was  inducted  by  the  writ  of  possession, 
and  unless  you  are  so  satisfied,  you  must  find  the  defendant  not 
guilty.  You  must  determine  what  these  boundaries  are  from  the 
words  used  in  the  petition  and  writ  of  possession.  If  from  the  de- 
scription thus  given,  and  from  the  extraneous  evidence  furnished  by 
the  plaintiff,  you  are  not  convinced  that  the  defendant  is  upon  the 
land  petitioned  for,  and  given  by  writ  of  possession  to  the  said  Nolan, 
you  must  find  the  defendant  not  gtiilty.  Upon  the  other  hand,  if 
you  are  satisfied,  from  all  the  evidence,  that  tne  defendant  is  upon 
said  land,  you  must  find  him  guilty.*' 

These  instructions  cover  the  whole  case,  and  are  unexceptionable, 
and  upon  a  critical  examination  of  the  whole  case,  we  have  not  dis- 
covered error  that  would  justify  a  reversal  of  the  case. 

The  judgment  of  the  court  below  is  affirmed. 

Bell,  A.  J.,  concurred. 
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SUFBEME  COUBT  OF  WASHINGTON  TEBBITOBY. 

Bbeemeb  v.  Bubgess. 

Julv  Tain,  1884. 

Causes,  How  Brought  to  the  SapRBME  Coort  for  Review.— The  statute  of  1883, 
respecting  the  taking  of  appeals  to  the  BUpreme  court,  is  constitutionaJ.  Such  statute  is 
merely  cum ulative;  and  cases  may  be  brought  up  for  review  either  by  the  procedure  pre- 
scribed by  the  code  (»r  under  the  statute. 

MonoN  to  dismiss  a  writ  of  error.     The  opinion  states  the  facts. 

£.  L.  dt  J.  L.  Sharpstein,  for  the  plaintiff  in  error. 

J.  B,  AUen  and  D,  J,  Crowley,  for  the  defendant  in  error. 

Gbeene,  0.  J.  It  is  claimed  by  the  defendant  in  error  that  the 
statute  of  1883,  respecting  the  taking  of  appeals  to  this  court,  is 
valid,  and  applies  to  cases  in  error,  and  that  it  has  been  complied 
with  in  this  particular  cause;  that,  nevertheless,  there  is  still  want- 
ing, to  give  this  court  jurisdiction  to  hear  the  cause  on  its  merits, 
an  assignment  of  errors  in  a  notice,  served  and  filed  as  prescribed 
IB  sections  468,  469  and  460  of  the  code  of  1881. 

This  we  think  a  mistake.  In  the  first  place,  we  have  no  doubt  of 
the  validity  of  the  statute  of  1883.  Even  section  3,  where  it  pro- 
vides that  the  district  judge,  in  settling  a  statement  of  facts,  ^^  shall 
sign  any  statement  agreed  upon  by  the  parties  or  their  attorneys,*' 
requires  nothing  contrary  to  constitutional  right,  for,  comparing  the 
section  with  the  sections  preceding  it,  the  facts  so  to  be  stated  ap- 
pear to  be  sueh  facts  as  are  in  the  cause,  the  material  evidentiary  facts, 
the  faets  as  actually  put  forward  in  evidence  on  the  one  side,  and  on 
the  other  side,  at  the  trial  or  hearing — not  ultimate  facts  deduced 
from  the  evidence,  but  the  facts  as  the  evidence  on  the  one  part  and 
the  other  propounds  them  for  judicial  deduction  of  the  ultimate 
facts  to  be  emoraced  in  findings  or  verdict.  Any  other  view  would 
be  a  departure  from  the  word  '*  facts"  as  used  in  the  act  itself,  and, 
also,  from  that  part  of  our  organic  law  which  guarantees  to  a  party 
the  substance  of  that  review,  which  an  appeal  or  bill  of  exception 
and  writ  of  error  affords. 

Although  neither  the  term  ''  writ  of  error"  nor  that  of  ''bill  of 
exceptions  *'  appears  anywhere  in  the  act,  and  although  the  only  term 
used  therein  to  signify  a  proceeding  in  this  court  for  review,  of  a 
matter  on  which  the  district  court  has  passed,  is  the  word  "appeal," 
jet  we  think  the  intent  of  the  legislature  clearly  is,  to  provide  a 
mode  of  reaching  this  court  in  any  sort  of  a  case  proper  for  this 
court  to  review.  While  we  are  not  ready  to  say  that  the  provisions 
of  section  3  for  a  statement  of  facts  are  exclusively  applicable  to  a 
case  at  law,  we  are  of  opinion  that  they  have  a  special  and  ordinary 
application  to  such  cases. 

This  statute  of  1883  we  regard,  then,  as  a  permissive  and  cumu- 
lative enactment.  The  words  ' '  may"  and  * '  shall  '*  seem  to  be  used  in 
it  with  discrimination,  and  of  particular  purpose,  throughout.  There 
^A  no  intent  apparent  to  repeal  the  old  law.     Cases  now  may  be 
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brought  up  to  this  court  either  by  the  procedure  prescribed  in  the 
code  or  by  that  provided  in  the  statute  of  1883.  A  party  has  his 
option. 

In  cases  brought  up  under  the  law  of  1883,  errors  will  be  assigned 
as  this  court  shall  by  rule  direct. 

Motion  denied. 

TuBKEB,  A.  J.9  concurred. 


Matnabd  et  al.  v.  Hill  et  al. 

July  Term,   1881 

Legislative  Divorce— Territory  Mat  Grant. — The  territorial  legislature  of  Oregon  had 
power,  under  the  act  of  congress  giving  the  territories  authority  to  legislate  upon  all  rightful 
subjects  not  inconsistent  with  the  constitution  and  laws  of  the  United  States,  to  grant  special 
divorces.  The  exercise  of  such  power  by  the  legislature  does  not  impair  any  rights  of  contract 
created  by  the  marriage  relation. 

The  Same  -Bfeect  of  Divorce  ok  Wife's  Donation  Riohts.— The  contingent  right  of  a 
wife  in  land  claimed  under  the  Oregon  donation  act,  may  be  defeated  by  an  act  of  the  legislap 
ture  dissolving  her  marriage. 

Ebbob  to  the  district  court.     The  opinion  states  the  facts. 

(7.  B,  Hanford,  for  the  plaintiff  in  error. 
Smith  and  0.  Jacobs,  for  the  defendant  in  error. 

Hoyt,  a.  J.  The  court  below  sustained  a  demurrer  to  the  com- 
plaint filed  in  this  action,  and  rendered  judgment  in  favor  of  defend- 
ants, from  which  judgment  plaintiffs  appealed,  and  have  brought 
the  case  here  for  review. 

Upon  the  facts  stated  in  the  complaint,  plaintiffs  were  entitled  to 
recover  the  lands  in  controversy,  unless  the  special  act  of  the  legis- 
lature of  the  territory  of  Oregon  declaring  the  bonds  of  matrimony 
between  David  S.  Maynard  and  Lydia  A.  Maynard  to  be  dissolved, 
has  had  the  effect  to  deprive  her  of  the  benefits  she  would  otherwise 
have  been  entitled  to  under  the  donation  law  of  the  United  States. 
The  case,  therefore,  involves  two  questions,  viz: 

First.  Was  said  act  of  the  legislature  valid  for  any  purpose? 
and 

Second.  If  valid,  did  it  affect  the  rights  of  the  divoroed  wife 
under  said  donation  law  ? 

The  first  enquiry  then,  is  as  to  the  power  of  said  legislature  to 
pass  a  special  act  of  divorce,  for  this  power  being  conceded,  the  fact 
that  it  did  pass  such  an  act  will  raise  a  conclusive  presumption  that 
it  was  rightfully  passed,  aod  that  just  cause  therefor  was  shown  to 
the  satisfaction  of  the  said  legislature,  and,  therefore,  the  allegation 
of  the  complaint  that  no  such  cause  in  fact  existed,  is  simply  a  con- 
clusion of  law  inconsistent  with  the  facts  stated  in  the  complaint, 
and  cannot  avail  plaintiffs. 

Had  such  legislature  the  power  to  pass  such  special  act  ? 
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If  it  had  the  power  to  dissolve  the  bonds  of  matrimony  at  all,  it 
must  do  so  hj  special  act,  as  from  the  nature  of  the  legislation  it 
most  be  special,  and  not  general. 

The  said  legislature  is  given  full  power,  subject  to  certain  restric- 
tions, not  pertinent  to  this  discussion,  to  legislate  upon  all  rightful 
sabjects  not  inconsistent  with  the  constitution  and  laws  of  the  United 
States.  We  will  first  enquire  as  to  whether  such  a  law  was  upon  a 
rightful  subject  of  legislation,  and  then  as  to  its  being  contrary  to 
any  provisions  of  the  constitution  or  laws  of  the  United  States. 

The  word  rightful  as  used  in  the  organic  act  of  said  territory  is,  in 
oar  opinion,  substantially  equivalent  to  the  word  lawful,  ana  con- 
gress, by  its  use,  intended  only  to  prohibit  legislation  that  was 
wrongful  in  a  legal  sense,  and  not  necessarily  all  that  might  be  of* 
fensive  to  the  highest  standard  of  moral  ethics. 

At  the  time  said  act  was  passed,  was  it  lawful  for  legislative  bodies, 
not  restricted  by  any  constitutional  provisions,  to  pass  acts  of  di- 
Toroes,  and  were  snch  acts  legal  and  of  effect  ? 

That  must  be  considered  as  le^al  and  binding  which  is  recognized 
and  enforced  by  the  courts;  and  if  this  be  so  then,  in  185'J  when  this 
act  was  passed,  such  acts,  examined  in  the  light  of  all  the  adjudica- 
tions upon  that  subject,  must  be  held  to  be  legal  and  within  the  leg- 
islative power,  and  this  too,  despite  th'»  fact  that  the  powers  of  gov- 
ernment, under  which  such  acts  had  been  passed  and  said  adjudica- 
tions had,  had  been  by  the  soverign  power  distributed  into  the  leg- 
islative, executive  and  judicial  branches.  This  proposition  is  so 
folly  established  by  the  text  writers  upon  the  subject,  and  the  cases 
by  them  cited,  that  a  simple  reference  to  some  of  them  will  suffice  to 
ahow  it,  though  it  is  clear  from  what  is  said  by  most  of  them,  that 
upon  moral  grounds  they  regretted  that  such  had  been  and  was  the 
coarse  of  decision  upon  the  subject:  See  1st  Bishop  on  Marriage  and 
Div.,  sec.  664;  Cooley  Const.  Lim.,  4th  ed.,  p.  132;  2d  Kent's  Oom., 
98  and  105. 

Besides,  the  existence  of  this  power  as  a  part  of  the  legislative 
branch  of  government  has  been  so  well  understood  that  nearly  all 
of  the  state  constitutions  has  b^  express  provision  restrained  their 
legislatures  from  exercising  this  power,  and  while  this  fact  may 
tend  to  show  that  the  exercise  of  it  was  not  approved  by  the  moral 
sentiment  of  such  states,  we  think  that  it  likewise  tends  clearly  to 
ahow  that  in  the  absence  of  such  restrictions,  its  exercise  would  be 
lawful  and  sustained  by  the  courts. 

The  passage  of  the  act  in  question  was  then  a  rightful  subject  of 
le^slation. 

If  this  act  was  inconsistent  with  the  constitution  or  laws  of  the 
United  States,  it  is  because  the  marriage  relation  is  a  contract  such  as 
the  said  constitution  and  laws  intended  to  protect  from  impairment. 

And  it  has  been  so  often  decided  that  such  relation  is  a  status 
rather  than  a  contract,  and  that  the  vested  rights  therein,  if  any, 
must  yield  to  the  public  interest  in  the  regulation  and  control  of 
Bach  status,  and  the  opinions  therein  rendered  have  been  so  numer- 
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ous  and  able  that  we  content  ourselves  with  a  reference  to  a  few  of 
such  decisions,  from  which  it  will  appear  that  the  marriage  relation 
is  not  a  contract  within  the  meaning  of  the  constitutional  restric- 
tions above  referred  to:  See  Butler  v.  Penn,  10  How.,  302  and  416; 
Adams  v.  Palmer,  51  Maine,  480;  1  Bishop  on  Marriage  and  Div., 
sees.  219,  .667  and  669;  Coolev  Const;.  Lim.,  134;  Brigham  v.  Mil- 
ler, 17  Ohio.  445. 

Beside,  we  think  that  the  fact  that  congress  nullified  certain  acts 
of  this  nature,  and  did  not,  when  its  attention  was  thus  called  to 
the  subject,  change  the  general  law  as  to  the  power  of  territorial 
legislation  in  the  premises,  tends  strongly  to  show  that  in  its  opin- 
ion such  acts  were  lawful  and  of  full  effect,  unless  set  aside  hj  it 
under  its  power  of  supervision  over  all  of  the  laws  of  the  territories. 

But  it  is  said  that  the  wife  was  never  domiciled  in  the  said  terri- 
tory of  Oregon  and  consequently  said  act  can  have  no  effect  upon 
her  or  her  rights,  but  with  this  claim  we  cannot  agree,  for  if  we  ad- 
mit that  under  the  facts  pleaded  she  was  domiciled  in  the  state  of 
Ohio,  still  as  the  husband  was  a  resident  of  said  territory,  the  legis- 
lature could  regulate  his  status  therein,  and  having  released  him 
from  the  bonds  of  his  marriage,  he  was,  at  least  while  in  said  terri- 
tory, absolved  from  all  its  duties  and  deprived  of  all  its  rights,  and 
from  the  time  he  was  thus  released  he  occupied  the  status  of  a  single 
■and  not  that  of  a  married  man,  and  the  wife  could  not  oome  here 
and  assert  anv  right  as  such  wife  thereafter. 

Did  the  wife  at  the  time  said  act  was  passed  have  such  a  vested 
ri^ht  in  her  half  of  said  donation  claim  as  would  continue  to  her  not- 
withstanding its  passage  ?  We  think  not,  as  it  is  now  the  settled 
law  that  no  title  passes  to  such  donation  claimants  until  the  settle- 
ment and  cultivation  required  bv  law  have  been  fully  completed: 
See  Hall  v.  Russell,  101  U.  S. ,  503. 

Her  rights,  therefore,  were  simply  contingent,  liable  to  be  de- 
feated by  the  acts  of  the  husband,  and  in  no  sense  so  vested  as  to 
be  protected  from  legislative  interference. 

Beside,  the  facts  pleaded  show  that  as  to  her  half  of  said  claim, 
ihere  never  was  any  compliance  with  the  requirements  of  said  dona- 
tion law,  as  after  said  divorce  the  status  of  her  former  husband 
was  that  of  a  single  and  not  a  married  man,  his  residence  and  culti- 
vation could  only  serve  to  complete  title  to  his  half  of  said  claim, 
and  as  there  never  was  any  other  settlement  or  cultivation,  it  follows 
that  her  half  has  never  been  earned,  but  remained  the  property  of 
the  tTnited  States  and  was  properly  disposed  of  as  such. 

For  a  more  elaborate  discussion  of  the  questions  involved  in  this 
case,  we  refer  to  and  approve  the  opinion  of  this  court  by  its  dhief 
justice  in  the  case  of  Maynard  v.  Valentine,  2  Wash.  Ter'y,  3;  1  West 
Coast  Eep.,  840. 

Let  a  decree  be  entered  here,  as  in  the  court  below,  dismissing 
the  complaint  and  for  costs  in  favor  of  the  defendants. 

TuBNEB,  A.  J.,  concurred. 
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WiNGABD ,  A.  J. ,  DISSENTINO.  It  does  Dot  appear  except  inf erentiallj 
that  I  dissented  from  the  decision  in  the  case  of  Maynard  v.  Valen- 
tine, 2  Wash.  Ter'y  Bep.,  3,  but  I  did  dissent  therefrom,  and  I 
dissent  from  the  majority  opinion  in  this  case. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  8717. 
MULLALLY  V.   IrISH  AMERICAN  BENEVOLENT   SOCIETY. 

VejoaHment  One,    Filed  Ftbruary  17.  1886. 

Behstouvt  Socibty- Expenses  of  Illness— Burden  of  Proof— In  an  action  ag^auiBt 
a  benevolent  society  to  recover  for  the  expenses  of  an  illness  of  one  of  its  members,  the  bur- 
den of  |yrouf  is  on  the  plaintiff  to  establish  the  liability  of  the  society. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
coanty  of  San  Francisco,  entered  in  favor  of  the  defendant,  and 
from  an  order  denying  the  plaintiff  a  new  trial. 

H.  A.  PoioeU  and  Edgar  M.  Wilson^  for  the-  appellant. 
Jf.  C.  Hassett,  for  the  respondent. 

The  Court.  The  court  below  found :  '  *  The  widow  is  not  entitled, 
under  the  constitution  or  by-laws  of  said  society  (defendant)  to  re- 
cover benefits  for  sickness  due  to  a  member  at  the  time  of  his  death; 
nor  is  such  widow  entitled  to  recover  such  benefits  under  any  rule 
or  custom  prevailing  in  said  society.'* 

It  was  for  the  plaintiff  to  establish  the  existence  of  some  provi- 
sion of  the  constitution,  or  some  by-law,  or  (at  least)  of  some  rule 
or  custom,  which— on  the  facts  proved — made  it  the  duty  of  de- 
fendant to  pay  to  plaintitf  the  amount  of  benefits  for  sickness  due  to 
deceased  at  the  time  of  his  death.  The  court  below  was  justified  in 
finding  that  plaintiff  failed  to  establish  either  such  provision  of  the 
constitution,  or  such  by-law,  or  such  rule  or  custom. 

Judgment  and  order  affirmed. 


*Na  20,06a 

£x  PARTE  Mount  on  Habeas  Corpus. 

DepartmeiU  Two.    Filed  FOruary  tS.  1886. 

UcEiraE— PowsB  of  Munioipalitt  Oveb— Gharteb  of  Oakland.— The  power  conferred 
ppon  the  city  council  of  the  city  of  Oakland,  by  the  act  of  April  24,  1862,  "  of  licensing,  tax- 
ing and  r^ulating  all  such  vehicles,  business  and  employments  as  the  public  good  may  re- 
<lQire,  and  as  may  not  be  prohibited  bylaw,"  includes  the  power  to  pass  an  ordinance  requir> 
jog  alioeoBe  to  be  taken  out  by  every  person,  firm  or  corporation,  who,  at  any  fixed  place  of 
business,  sells  any  goods,  wares  or  merchandise.  Such  power  is  a  valid  police  power  or  reg- 
ulation, which  tlie  legislature  might  delegate  to  the  municipality. 

The  Saxe — Constbuction  of  Constitution.— Such  power  is  also  conferred  by  section  11, 
vticle  XI,  of  the  constitution,  providing  that  ''any  city,  town  or  township  may  make  and 
enforce  within  its  limits  aU  such  local  sanitary  and  other  regalatiuns  as  ure  not  in  conflict 
^th  general  UwB." 
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Petition  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

Metcalf  &  Metcalfy  John  M,  Poston  and  WUliam  G.  Belcher,  for  the 
petitioner. 

C.  T,  JohnSy  for  the  respondent. 

Morrison,  C.  J .  The  petitioner  alleges  that  he  is  unlawfully  im- 
prisoned and  restrained  of  his  liberty  by  the  captain  of  police  of 
the  city  of  Oakland,  and  the  officer,  in  his  return  to  the  writ  of 
habeas  corpus  served  on  him,  shows  that  he  detains  the  petitioner 
under  a  warrant  of  arrest  issued  out  of  the  police  court  of  said  city. 
The  warrant  recites  a  complaint  under  oath  made  against  the  peti- 
tioner, charging  him  with  carrying  on  the  business  of  selling  goods, 
wares,  and  merchandise  at  a  nxed  place  of  business,  in  the  city  of 
Oakland,  without  first  taking  out  a  license  to  do  so,  in  violation  of 
an  ordinance  of  the  city  providing  for  and  requiring  such  license. 

In  his  application  for  a  discharge,  the  petitioner  makes  the  fol- 
lowing points,  and  urges  the  following  grounds: 

1.  That  the  city  of  Oakland  has  no  power  to  collect  or  require  a 
license  from  any  kind  op  class  of  business,  except  such  as  are  speci- 
fied in  section  5  of  the  charter  of  1862. 

2.  That  so  much  of  section  5  as  purports  to  authorize  a  license 
upon  vendors  of  goods,  wares,  and  merchandise,  etc.,  is  unconsti- 
tutional and  void  and  confers  no  power. 

3.  That  if  the  power  to  require  or  collect  a  license  exist,  it  cannot 
be  enforced  by  penalty  of  fine  and  imprisonment. 

In  answer  to  the  foregoing  points  made  hj  the  petitioner,  respond- 
ent contends  that  the  p^wer  to  pass  the  ordinance  and  fix  tJie  license 
imposed  in  the  present  case,  is  vested  in  the  municipal  authorities, 
first,  by  the  charter  of  the  city  of  1862,  and,  second,  by  sections  11 
and  12,  of  article  XI,  of  the  constitution  of  1879. 

By  the  act  of  April  24,  1862,  amendatory  of  a  previous  act  incor- 
porating the  city  of  Oakland,  it  is  provided,  in  the  section  enumer- 
ating the  powers  and  duties  of  the  city  council,  that  ''they  shall 
have  power  of  licensing,  taxing,  and  regulating  all  such  vehicles, 
business,  and  employments  as  the  public  good  may  require,  and  as 
may  not  be  prohibitod  by  law." 

And  by  section  52,  p.  353,  of  the  same  act,  it  is  provided  that 
''licenses  shall  be  discriminating  and  proportionate  io  the  amount 
of  business." 

It  is  claimed  that  section  4  of  the  act  simply  provides  that  the 
city  council  shall  have  power  to  make  regulations  for  licensing,  tax- 
ing and  regulating  all  such  vehicles,  business  and  employments  as 
the  public  good  may  require,"  but  that  it  contains  no  express  grant 
of  power,  either  to  issue  or  grant,  or  to  require  a  license  to  collect 
any  money  or  tax  therefor.  But  we  are  of  opinion  that  the  power  of 
regulating  or  to  "  make  regulations"  was  sufficient,  and  that  it  car- 
ries with  it  and  includes  the  power  to  pass  an  ordinance  requiring  a 
license  to  be  taken  out,  as  was  done  by  the  ordinance  in  question. 
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By  section  4  of  the  act,  power  is  conferred  on  the  city  coancil  to 
affix  penalties  to  the  violation  of  any  and  all  ordinances;  such  pen- 
alties shall  be  bj  fine,  not  exceeding  one  hundred  dollars,  and  in 
case  the  fine  is  not  paid,  then  they  may  direct  that  the  person  may 
be  imprisoned  at  the  rate  of  one  day  for  every  two  dollars  of  the  fine 
imposed,  etc. 

Acting  under  the  foregoing  provisions  of  the  law  of  1862,  the 
council  of  Oakland  passed  an  ordinance  providing  that  *' every  per- 
son or  firm  or  corporation  who,  at  any  fi^ed  place  of  business,  sells 
any  goods,  wares  or  merchandise,  whether  on  commission  or  other- 
wise (except  such  as  are  sold  by  auctioneers  under  license),  must  ob- 
tain from  the  license  collector  a  license  and  pay  therefor  the  amount 
of  money  to  be  determined  and  regulated  by  the  amount  of  sales  made 
or  business  transacted."  The  ordinance  then  proceeds  to  graduate 
the  amount  of  license  required  to  be  paid  in  proportion,  and  accord- 
ing to  the  amount  of  sales  or  business  transacted  by  the  person  or 
firm. 

The  petitioner  does  not  dispute  the  due  passage  and  approval  of 
the  ordinance,  or  that  the  warrant  was  properly  issued  and  served, 
provided  the  ordinance  is  a  valid  one,  but  he  contends  that  there 
was  no  power  or  authority  in  the  city  council  of  Oakland  to  pass  the 
ordinance  in  question,  and,  secondly,  that  if  the  council  did  have 
the  power  to  pass  an  ordinance  of  the  kind  in  question,  it  had  no 
power  to  attach  a  penalty  for  the  refusal  to  comply  with  the  same.' 

It  seems  to  us  very  clear  that  the  power  exercised  by  the  common 
council,  and  complained  of  in  this  case,  was  vested  in  that  body  by 
the  act  of  1862,  amendatory  of  the  city  charter,  and  that  the  delega- 
tion of  such  power  bv  the  legislature  was  constitutional  is  equally 
clear.  It  comes  within  what  is  known  as  a  police  power  or  regula- 
tion, and  is  properly  vested  in  the  municipality:  1  Dillon  on  Mu- 
nicipal Corporations,  sec.  141;  Ex  parte 'Kurl,  49  Cal.,  557;  Ihc 
parte  Newton,  53  Id.,  571. 

In  a  recent  decision  of  the  supreme  court  of  the  United  States, 
not  yet  officially  reported,  the  question  we  are  now  considering  un- 
derwent a  full  discussion,  and  tne  power  here  called  in  question  was 
npheld  as  a  police  regulation,  within  the  competency  of  any  munici- 
pality possessed  of  the  ordinary  powers  belonging  to  such  bodies : 
Barbier  v.  Connolly,  Supreme  Court  United  States,  Jan.^5,  1885,  6 
Snpreme  Court  Sep.,  357. 

The  power  to  fix  a  penalty  for  a  failure  to  comply  with  the  ordin- 
ance is  expressly  conferred  by  section  4  of  the  act,  and  it  was  a 
proper  exercise  of  power  by  the  muicipality :  1  Dillon  on  Municipal 
Corporations,  sec.  353. 

But  we  think  the  second  ground  relied  on  by  respondent  in  sup- 
port of  the  ordinance  is  equally  strong  and  unanswerable. 
'        By  section  11,  article  Xl,  of  the  constitution,  it  is  provided  **  that 
any  city,  town  or  township  may  make  and  enforce  within  its  limits 
,     all  Buch  local  sanitai^  and  other  regulations  as  are  not  in  conflict 
with  general  laws."    Here  the  delegation  of  power  by  the  organie 
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law  is  very  broad  and  oomprehensiye,  and  we  have  had  oooasion  in  sev- 
eral cases  to  construe  the  foregoing  section  of  the  constitation. 

In  the  case  of  Ex  parte  Wolters,  3  West  Coast  Bep.,  p.  28,  the 
court  said:  ''It  is  rery  clear  i6  us  that  the  foregoing  provisions, 
sees.  11  and  I'i,  art.  aI,  constitution,  give  to  the  board  of  super- 
visors the  power  to  regulate  the  sale  of  spirituous  liquors  within  the 
county,  ana  that,  therefore,  the  regulation  in  question  does  not  vio- 
late the  constitution."  In  his  concurring  opinion,  in  the  abovecase, 
{'ustice  Thornton  uses  the  following  language,  in  which  we  agree  with 
lim:  "In  mj  opinion, .sections  11  and  12  of  article  XI  intended  to 
give  full  power  and  authority  to  the  local  governments  over  the  sub- 
ject of  licenses,  whether  for  the  purposes  of  regulation  or  revenue, 
subject  to  be  controlled  by  general  laws." 

To  the  same  effect  is  the  decisioti  in  the  recent  case  of  Ex  parte 
Moynier,  1  West  Coast  Bep.,  782^  and  other  cases  maintaining  the 
same  view  of  the  law,  might  be  cited,  but  the  foregoing  will  suffice 
for  the  purposes  of  this  opinion. 

The  writ  is  dismissed,  and  the  petitioner  remanded  to  the  proper 
custody. 

Shabpstein,  J.,  concurred. 

Thobnton,  J.,  oONOTJBBiNa.  I  coucur  in  the  judgment.  It  is  un- 
necessary to  decide  whether  the  power,  with  which  the  city  council 
is  by  the  act  of  1862  invested,  springs  from  the  police  power,  or  the 
power  to  tax  and  raise  revenue.  The  power  is  given,  and  can  be  amply 
given,  under  either  source  of  authority:  Constitution,  art.  XI,  sees. 
11  and  12. 


No.  8,557. 

Pebine  V.  Teaoue  ET  AL. 

Department  One,    Filed  February  SS,  1885, 

Unlawful  Detainer— Tenant  Holding  Over —Tenant  at  Will.— A  tenant  who  en- 
teredy  and  continued  in  poBsewion  of  the  demised  premises  uuring  the  term,  under  a  written 
lease,  and  paid  the  rent  reserved  by  the  lease,  until  the  term  ended,  when  he  refused  U\  sur- 
render  the  possession  and  held  over  against  the  consent  of  the  lessor,  is  not  a  tenant  at  will; 
and  the  lessor  may  maintain  an  action  of  unlawful  detainer  aj^ainst  him,  upon  giving  the 
notice  provided  for  In  sections  1,161  and  1,162  of  the  code  of  civil  procedure. 

The  Same— Parol  Evidence  of  Kenewal  or  Lease  when  Inadmissible. — In  such  ac- 
tion parol  evidence  showing  a  renewal  of  the  written  lease  is  inadmissible,  when  no  sach  iisue 
is  raised  by  the  pleadings. 

Appe'al  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states  the 
facts. 

e/.  (7.  JUateSf  for  the  appellants. 
Oeorge  W.  I^ler,  for  the  respondent. 

MoKee,  J.  This  was  a  summary  proceeding  brought  under  sec- 
tion 1|161,  C.  0.  P.,  by  a  landlord  against  his  tenants,  for  an  unlaw* 
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fal  detainer  of  leased  premises  after  the  expiration  of  the  term  for 
which  they  had  been  let. 

Judgment  for  recovery  of  possession  of  the  premises,  treble  rents 
and  costs  of  suit,  was  entered;  and  from  the  judgment  and  an  order 
denying  a  new  trial,  the  defendants  appeal. 

The  point  which  they  make  on  the  appeal  is,  that  the  judgment 
is  erroneous,  because,  first,  they  were  tenants  at  will,  in  possession 
under  a  written  lease,  void  for  uncertainty  in  the  description  of  the 
premises,  and  as  the  tenancy  was  not  terminated  by  thirty  days' 
notice,  as  required  by  sections  789,  790  and  791,  G.  0.,  the  notice 
given  under  sections  1,161,  1,162,  G.  G.  P.,  was  insufficient,  and  the 
proceeding  was  not  maintainable;  and  because,  second,  the  court 
erred  in  excluding  testimony  tending  to  show  a  verbal  renewal  of 
the  lease  by  consent  of  the  landlord. 

1.  On  the  face  of  the  lease  there  is  no  uncertainty  in  the  descrip* 
tion  of  the  premises;  and  the  court  finds:  that  the  defendants  en- 
tered, under  the  lease,  into  possession  of  the  premises,  as  described 
in  the  lease,  and  continued  in  possession  during  the  term,  paying 
the  rent  reserved  by  the  lease,  until  the  term  ended,  when  they  re- 
fused to  surrender  the  possession  and  held  over  against  the  consent 
of  the  lessor.  That  being  the  case,  there  was  no  tenancy  at  will, 
and  the  notice  given  to  the  defendant  to  quit  and  surrender  posses- 
sion was  sufficient. 

2.  The  evidence  offered  to  prove  a  verbal  renewal  of  the  written 
lease  was  properly  excluded.  The  only  issues  raised  by  the  plead- 
ings related  to  the  tenancy  of  the  defendants  in  possession  under 
the  written  lease.  There  was  no  averment  in  the  answer  of  an^  re- 
newal of  that  lease,  oral  or  otherwise;  there  was  therefore  no  issue 
to  which  the  evidence  was  relevant. 

The  evidence  justified  the  findings. 
Judgment  and  order  affirmed. 
MoKiNSTBY,  J.,  and  Boss,  J.,  concurred. 


No.  8,21& 

Ghesteb  v.  Toelas  et  al. 

Dtvaaimtnt  One.    Filed  Fthrmry  S3, 1886, 

Criditor  Mat  Assign  Debt  and  Security.— A  creditor,  whose  debt  is  secured,  upon 
MRgning  the  same  may  assign  his  security. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
coantj  of  San  Francisco,  entered  in  favor  of  the  defendants.  The 
opinion  states  the  facts. 

Stetson  dk  Houghton,  for  the  appellant. 
Joseph  Napthaly,  for  the  respondents. 

Boss,  J.  The  plaintiff  is  the  assignee  of  George  W.  Gbester  of 
whatever  right  of  action  or  claim  he  had  against  tne  defendants  bj 
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reason  of  the  transfer  by  defendants  to  one  Xarissa  Hill,  of  the 
note  and  mortgage  next  nereinafter  alladed  to.    The  findings  show 
that  on  or  about  the  sixth  day  of  December,  1875,  one  H.  W.  Wood- 
ward, executed  to  George  W.  Chester  or  order,  his  promissory  note 
for  three  thousand  three  hundred  and  thirty-three  dollars  and  thirty- 
cents  payable  one  year  after  date,  with  interest  thereon  at  the  rate 
of  one  per  cent,  per  month,  to  secure  which,  he,  at  the  same  time, 
executed  to  Chester  a  mortgage;  that  on  the  eighteenth  of  December 
of  the  same  year,  George  n .  Chester  executed  to  the  defendants  five 
promissory  notes,   made  payable  to  defendants  or  order,  for  the 
aggregate  sum  of  two  thousand  three  hundred  and  forty-one  dollars 
and  thirty  cents,  bearing  interest  at  the  rate  of  one  per  cent,  per 
month,   and  to  secure  their  payment  assigned  to  defendants,  the 
Woodward  note  and  mortgage.     Subsequently,  and  on  the  twelfth 
of  June,  1876,  the  defendants,  in  consideration  of  the  face  value  of 
the  five  Chester  notes  which  was  paid  to  them  by  one  Xarissa  Hill, 
assigned  the  five  notes  to  her,  together  with  the  security  therefor, 
which  they  held,  to  wit,  the  Woodward  note  and  mortgage;  and, 
according  to  the  findings  in  this  case,  Xarissa  Hill  still  holds  the 
five  notes  executed  by  u^eorge  W.  Chester,  together  with  the  Wood- 
ward note  and  mortgage  as  security  for  their  payment. 

In  this  state  of  facts  it  is  obvious  that  no  wrong  has  been  done  to 
George  W.  Chester  or  his  assignee,  the  plaintiff.  The  notes  were 
negotiable  and  the  security  assignable.  There  is  neither  an  admis- 
sion in  the  answer  nor  an  averment  in  the  complaint,  that  the  as- 
signment by  defendants  to  Mrs.  Hill  of  the  Woodward  note  and 
mortgage  was  an  absolute  sale.  The  effect  of  the  pleading  is  that 
the  assignment  was  what. the  court  below  found  it  to  be  in  fact, 
namely,  an  assignment  of  the  security  along  with  the  debt  for  which 
it  stood  as  security. 

Judgment  affirmed. 

MoEiNSTBT,  J.,  and  MoKee,  J.,  concurred. 


No.  8,788. 

DiNQLEY  ET  AL.  V.  GbEENE  ET  AL. 

Department  One,    Filed  February  tS,  1885, 

Building  Contract— Defadlt  of  Contractob  -Rights  or  Ownbb.— When  %  building 
contrafCt  provides,  that  * 'should  the  contractor  at  anytime  during  the  progress  of  the  work 
refuse  or  neglect  to  supply  a  sufficiency  of  material  or  workmen,  the  owner  shaU  have  power 
to  provide  materials  or  workmen,  after  one  day's  notice  in  writing  being  given,  to  finish  said 
work,  and  the  expense  shall  be  deducted  from  the  amount  of  the  contract,*"  the  owner  is  nttt 
obliged,  upon  the  default  of  the  contractor,  to  either  finish  the  work  in  his  place,  or  to  wait 
until  the  time  had  expired  when  he  had  agreed  to  finish  his  contract,  and  then  proce  ^d 
against  him  for  damages,  but  may  enter  into  an  independent  contract  for  the  oomplation  of 
the  work. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
oountj  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
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from  an  order  denying  the  plain tifb  a  new  trial.     The  opinion  states 
the  facts. 

Walter  Fan  Dyke^  for  the  appellants. 
McAllister  dt  Bergin,  for  the  respondents. 

The  Goubt.  1.  There  was  sufficient  evidence  to  justify  the  find- 
ings, that  the  only  persons  interested  in  the  contract  between  Mc- 
Gann  and  defendant  Greene,  were  the  parties  to  that  contract. 

2.  It  was  stipulated  that  certain  averments  should  be  considered 
to  be  incorporated  in  the  complaint,  and  denials  of  them  considered 
to  be  inserted  in  the  answer.  The  averments  are :  '  'The  defendant 
Greene  paid  to  defendant  McMeekan  the  sum  of  three  thousand 
dollars,  or  thereabouts,  before  the  same  became  due  under  his  con- 
tract, and  with  full  notice  and  knowledge  on  the  part  of  said  Greene 
of  the  claims  and  liens  of  said  plaintiflb,  and  in  fraud  of  their  rights 
in  the  premises.'*  It  is  contended  by  appellant  that  the  judgment 
should  be  reversed,  because  the  court  below  failed  to  find  on  the 
issue  made  bv  the  denial  of  the  foregoing  allegations.  But  the  issue 
is  immaterial.  There  is  no  averment  that  when  Greene  paid  Mc- 
Meekan any  sum  due  upon  his  contract  she  had  notice  of  claims  of 
plaintiffs,  but  that  she  nad  such  notice  when  she  paid  an  additional 
snm  of  three  thousand  dollars,  or  thereabouts,  not  due,  and  which, 
so  far  as  appears,  never  became  due  to  Mc>feekan. 

3.  It  is  urged  that  the  contract  between  Greene  and  McMeekan 
was  "noB-forfeitable;'*  that  by  the  terms  of  that  contract  it  was  pro- 
vided, ''should  the  contractor  at  any  time  during  the  progress  of 
said  work  refuse  or  neglect  to  supply  a  sufficiency  of  material  or 
workmen,  the  owner  shall  have  power  to  provide  materials  or  work- 
men, after  one  day's  notice  in  writing  oeing  given,  to  finish  said 
works,  and  the  expense  will  be  deducted  from  the  amount  of  the 
contract;"  that  by  the  terms  of  her  contract  she  was  limited  to  two 
courses  of  action:  "She  must  either  wait  until  the  time  had  ex- 
pired when  he  had  agreed  to  finish  his  conjtract,  and  then  proceed 
against  him  for  damages,"  or  go  on  in  accordance  with  the  clause 

J  noted,  ''and  finish  the  buildings  in  the  place  of  the  contractor." 
Wlen  V.  Hubbard,  2  Hilton,  Court  Gom.  Pleas,  N.  T. ,  303,  is  re- 
lied  upon  to  sustain  the  view  of  counsel.  But  that  case  only  holds 
that  when  the  owner  has  acted  upon  the  clause  of  a  contract,  ''and 
given  the  notice  in  writing,"  and  finishes  the  building,  he  becomes 
tiie  contractor  pro  hac  vice,  and  cannot  afterwards  claim  from  the 
contractor  any  greater  deduction  from  the  contract  price  than  the 
amount  expended  in  completing  the  work.  In  such  case  the  build- 
ing is  completed  under  the  original  contract.  But  the  ''contractee," 
or  owner,  is  not  bound  to  substitute  himself  as  contractor  and  as- 
same  all  the  contractor's  obligations.  He  may  do  so  if  he  chooses 
upon  giving  notice.  Here  the  defendant  did  not  give  such  notice 
(assuming  it  might  have  been  constructively  served  on  the  con- 
tnctor  who  had  absconded),  but  having  paid  to  him  all  she  owed 
liim,  neither  gave  him  notice  that  she  would  finish  the  building,  nor 
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waited  until  the  time  was  ripe  to  sue  him  for  breach  of  his  contract. 
She  simply  entered  into  an  independent  contract  for  the  completion 
of  the  buildings. 
Judgment  and  order  affirmed. 


Na  8,777. 

Walsh  i;.  Soulb  et  al. 

Department  One,    Filed  February  23,  1886. 

Undertaking  on  Appeal  in  Ejectment— Action  Mat  be  Maintained  by  Plaintiff 
After  Convrtanoe. — The  plaintiff,  in  an  action  of  ejectment,  after  the  affirmance  on  appeal 
of  a  judgment  in  his  favor,  may  maintain  an  action  in  his  own  name  on  an  undertaking  on  ap- 
peal, given  under  section  945  of  the  code  of  civil  procedure,  to  recover  the  value  of  the  use 
and  occupation  of  the  property  from  the  time  of  the  appeal  until  the  delivery  of  the  poeees- 
sion  thereof,  although,  prior  to  the  rendition  of  the  judgment  appealed  from,  he  had  conveyed 
the  premises  demanded  to  a  third  person.  As  between  him  and  his  grantee,  the  plaintiff  ia  a 
trustee  of  an  express  trust,  and,  as  such,  authorized  to  sue  on  the  undertaking. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco^  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts. 

Walter  Van  Dyke,  for  the  appellants. 
McAUister  A  Bergin,  for  the  respondent. 

MoEiNSTBY,  J.  The  judgment  in  favor '  of  plaintiff  in  the  eject- 
ment suit — Walsh  V.  Hill  et  al. — was  entered  February  25th,  1873. 
The  present  action  is  on  an  undertaking,  given  on  appeal  from  that 
judgment,  to  stay  its  execution.  Amongst  other  things,  the  under- 
taking provides,  that  ''if  the  judgment  appealed  from  be  affirmed, 
or  the  appeal  be  dismissed,  they  (present  defendants)  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the  time  of  the 
appeal,  until  the  delivery  of  the  possession  thereof,"  etc.  The 
answer  herein  avers  that  long  before  the  entry  or  rendition  of  the 
judgment  in  ejectment,  the  plaintiff  therein — plaintiff  herein — ^had 
conveyed  all  his  right,  title  and  interest  in  the  premises  demanded 
to  Mason  and  Bensley.  The  court  found  that  such  conveyance  was 
made  after  the  commencement  of,  and  before  the  rendition  of  judg- 
ment in,  the  action  Walsh  v.  Hill  et  al. 

The  statutory  undertaking  is  provided  for  as  part  of  the  procedure 
relating  to  appeals,  and  in  each  case  has  reference  to  a  particular 
judgment  and  its  execution:  G.  C.  P.,  945.  It  is  made  primarily 
for  the  benefit  of  the  plaintiff  in  the  judgment  to  which  it  refers,  and 
should  be  treated  as  if  in  terms  made  to  him.  It  is  executed  to  in* 
demnifv  the  plaintiff  against  damages  sustained  b^  the  wrongful 
withholding  of  the  possession  of  the  demanded  premises  by  the  de- 
fendant in  the  judgment,  pending  an  appeal,  and  until  the  plaintiff 
shall  regain  possession.  As  between  the  plaintiff  and  defendant,  in 
the  action  of  ejectment,  the  judgment  in  that  action  conclasively  de- 
termines that  it  is  the  plaintiff  from  whom  the  defendant  has  wrong- 
fully withheld  the  possession.    And  the  judgment  is  evidence  (at 
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least  prima  facie)  that  the  plaintiff  is  the  person  from  whom  the  de- 
fendants con  tinned  to  withhold  the  possession  pending  the  appeal, 
and  nntily  etc.  The  grantee  of  a  plaintiff  in  ejectment  pendente  lUe 
acquires  no  right  which  can  be  enforced  in  the  action,  or  under  the 
jadgment,  in  his  own  name,  unless  he  shall  have  had  himself  substi* 
tnted  as  plaintiff:  G.  0.  P.,  385.  The  rights  he  acquires,  so  far  as 
they  depend  upon  the  action  of  ejectment,  the  judgment  therein,  or 
ite  execution,  remain  to  be  enforced  for  his  benefit  in  the  name  of 
the  plaintiff.  If  the  grantee  is  substituted,  under  section  385,  he, 
himself,  becomes  the  plaintiff.  If  he  is  not  so  substituted,  he  does 
not,  as  grantee  of  plaintiff's  estate  in  the  land,  become  the  legcd  as- 
signee of  plaintiff,  as  to  an  undertaking  executed  on  appeal  from  a 
judgment  subsequently  entered  in  favor  of  plaintiff.  By  omitting 
to  apply  to  be  substituted  as  plaintiff,  he  maKes  the  nominal  plaint- 
iff his  trustee  to  prosecute  the  action  and  recover  the  possession  in 
his  own  name.  The  grantee  of  plaintiff  cannot  apply  in  his  own 
name  for  a  writ  of  restitution,  or  to  be  placed  in  possession  under  a 
judgment  in  favor  of  his  grantor,  unless  he  has  been  substituted  as 
plaintiff.  The  judgment  in  ejectment  has  adjudged  the  plaintiff 
therein  to  be  entitled  to  the  possession  of  the  demanded  premises, 
and  the  claim  here  sought  to  be  enforced,  is  based  on  a  contract 
which  relates  to  that  judgment  and  to  the  delivery  of  the  possession 
to  the  party  in  whose  favor  the  judgment  was  rendered.  There  is 
no  pretense  of  an  assignment  of  the  undertaking  after  it  was  made* 

With  certain  exceptions,  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest:  0.  C.  P.,  367.  But  here  the  un- 
dertaking was,  in  legal  effect,' given  to  the  party  plaintiff  in  the  eject- 
ment, to  whom,  as  the  court  below  finds,  was  delivered  the  posses- 
sion of  the  demanded  premises.  If  the  grantees  of  the  plaintiff,  of 
a  date  prior  to  the  judgment,  acquired  any  interest  in  the  value  of 
the  use  and  occupation  of  the  defendant  in  the  ejectment,  it  was  one 
to  be  enforced  against  or  in  the  name  of  their  grantor.  As  to  the 
undertaking,  it  is  to  pay  plaintiff  the  value  of  the  use  and  occupa- 
tion. In  legal  effect  the  contract  is  made  with  him,  and  if  others 
have  claims  on  him  with  respect  to  it,  he  should  be  held  as  to  them 
to  be  trustee  of  an  express  trust,  authorized  to  sue  on  the  undertak- 
ing: 0.  C.  P.,  369. 

Judgment  affirmed. 

Boss,  J.,  and  McKes,  J.,  concurred. 


No.  8,750. 

SOHULLEB  V.  FaBQUABSON  ET  AL. 

D^xurtment  One,    Filed  Febrmrp  $S,  1886, 

Saui  or  Rbal  Bstatb  bt  Bbokeb— Authobization  must  bi  in  Wbitiho.— Under  sectiao 
1,624  of  the  civil  code,  a  broker  cannot  maintain  an  action  to  recover  his  commissLons  for 
procwing^  a  sale  of  real  estate,  unless  his  authority  to  make  snch  sale  is  contained  in  an  in* 
atmnunt  ta  writiiig. 
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Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  This  was  an  action  to 
recover  the  reasonable  value  of  plaintiff's  services  in  procuring  a 
sale  of  certain  real  estate  for  the  defendants.  The  agreement  au- 
thorizing the  plaintiff  to  make  the  sale  was  not  in  writing,  as  is  re- 
quired by  section  1 ,624  of  the  civil  code. 

c7.  F.  Cowdery  and  E.  J.  McCutchtn^  for  the  appellant. 
York  dh  Whitworthy  for  the  respondent. 

The  Court,  Upon  the  authority  of  McCarthy  v.  Loupe,  62 
Cal.,  299,  and  Pacific  Land  and  Trust  Co.  v.  Blockman,  XI  P.  G.  L. 
J.,  24,  judgment  and  order  reversed  and  cause  remanded. 


No.  8,814. 

Bean  v.  Pioneer  Mining  Company  et  al. 

DepcyrtmiBni  One,    Filed  February  S4,  iS86, 

Promtssort  Note— Parol  Evidence  to  Show  Parties  to.— In  an  action  by  the  payee 
of  a  note  which  reads,  '*  we  proiuise  to  pay,"  and  signed  "  Pioneer  Mining  Company,  John 
E.  Mason,  sup't,"  parol  evidence  is  admissible  to  show  that  it  was  undentood  by 
the  plaintiff  that  the  note  was  the  note  of  the  company,  and  that  the  consideration  for  whicb 
it  was  given  {lassed  to  it. 

The  Same— Agent  when  Not  Personally  Liable  on  Note.— If  it  was  known  to  the 
payee  that  the  note  was  given  by  the  superintendent  of  the  company,  as  such,  and  in  reoc^- 
nition  of  an  indebtedness  of  the  company,  the  superintendent  is  not  bound  on  the  note,  even 
if  he  had  no  power  to  execute  it  for  the  company. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  Mason, 
and  from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion 
states  the  facte. 

W.  H.  MJiddy  for  the  appellant. 

PiLUhury  dk  litus  and  John  E.  Mason,  for  the  respondent. 

MoKiNSTRT,  J.  The  promissory  note,  on  which  it  is  sought  to 
charge  the  defendant,  Mason,  personally,  is  signed:  ''Pioneer 
Mining  Company,  John  E.'  Mason,  sup't.  The  note  reads,  "  We 
promise  to  pay,  and  not  "  The  Pioneer  Mining  Company  prom- 
ises to  pay."  The  seal  of  the  corporation  is  not  attached.  It 
is  insisted  by  appellant  that  the  instrument  is  the  note  of  the  com- 
pany a7^cf  Mason;  that  the  words,  '*we  promise  to  pay,"  clearly 
establish  this.  But  the  question  is  not  to  be  determined,  merely  by 
reference  to  rules  of  grammar.  If  the  note  was  signed  unmistakably 
by  the  company,  and  the  company  alone,  we  could  see  that  the 
mistake  which  would  make  the  collective  '*  company  "  the  nominative, 
instead  of  the  corporate  name,  might  easily  have  occurred.  It  must 
.be  conceded  that  if  the  note  had  been  signed  '*  Pioneer  Mining 
Company,  by  John  E.  Mason,  superintendent,"  and  the  superintend- 
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€nt  had  power  to  execute  notes  for  the  corporation,  it  would  be  the 
note  of  the  corporation,  notwithstanding  the  words  "  we  promise.** 
If  we  reject  the  words  subscribed  to  the  note  in  suit,  *'John  E. 
Mason,  superintendent,"  whose  note  is  it?  Would  the  words  "  Pio- 
neer Mining  Gompany "  not  accompanied  by  any  words  indicating 
by  whom  they  were  written  establish  a  liability  on  the  part  of  the 
company?  immediately  below  the  words  is  written  *'  John  £.  Ma- 
son, sup't."  Shall  we  say  the  omission  of  the  word  ''by" 
or  "per  '  renders  the  instrument  unmistakably  the  note  of  Mason? 
The  signature  is  not  ''John  E.  Mason,  superintendent  of  the  Pio- 
neer Mining  Gompany,"  the  last  portion  of  which,  in  the  absence  of 
any  words  in  the  body  of  the  note  indicating  the  intention  that  it 
should  be  an  obligation  of  the  company,  might,  it  is  claimed,  be 
held  to  be  merely  descriptio  per9on<B.  But  here  the  words  "  Pioneer 
Mining  Gompany,'*  precede  the  name  "  John  E.  Mason."  It  would 
seem,  however,  that  even  had  he  subscribed  his  proper  name,  with 
the  addition  ''Superintendent  Pioneer  Mining  Gompany,"  while 
prima  facie,  he  would  be  liable  personally,  he  would  be  authorized 
to  rebut  the  presumption,  as  between  himself  and  the  payee,  by 
proof  that  the  note  was,  in  fact,  given  by  him  as  agent  of  the  com- 
pany, with  the  payee's  knowledge  of  the  fact:  Abbott's  Trial  Ev., 
4D2. 

In  Mechanics'  Bank  v.  Bank  of  Golumbia,  the  question  was 
whether  the  drawing  of  a  certain  check,  by  one  who  was  cashier  of 
a  bank,  was  his  individual  act  or  his  ofncial  act  as  cashier.  Mr. 
justice  Johnson  said :  "  It  is  enough  for  the  purposes  of  fche  defend- 
ant to  establish  that  there  existed  on  the  face  of  the  paper  circum- 
stances from  which  it  might  reasonably  be  inferred  that  it  was  either 
one  or  the  other.  In  that  case  it  became  indispensable  to  resort  to 
extrinsic  evidence  to  remove  the  doubt :"  5  Wheat.,  336.  Whether,  in 
the  case  before  us,  the  note  was  the  promise  of  Mason,  or  the  prom- 
ise of  the  company,  by  Mason  claiming  to  act  as  its  agent,  was  am- 
biguous, at  least,  and  an  inquiry  into  the  circumstances  might  ren- 
der it  certain  whose  promise,  if  any  person's,  it  was:  Metcalf  v.  Wil- 
liams, 104  n.  S.,  180.  It  is  perhaps  unnecessary  to  inquire  whether 
the  form  of  the  note  was  sufficient  to  charge  innocent  holders  with 
notice  of  its  character.  Here  the  payee  named  in  the  note  is 
plaintiff,  and  we  think  evidence  was  admissible  that  it  was  under- 
stood by  plaintiff  to  be  the  note  of  the  company,  and  that  the  con- 
sideration for  which  it  was  given  passed  to  the  company.  For  the 
purpose  of  showing  the  -real  party  to  a  contract  (where  the  con- 
tract suggests  the  existence  of  circumstances  which  render  it  doubt- 
ful), conversations  of  the  parties  to  the  transaction  at  the  time  of 
making  the  paper,  and  at  the  time  of  creating  the  consideration  for 
the  bin  or  note,  are  admissible  as  part  of  the  res  gestae:  Goodwin  v. 
Bobarts,  10  L.  B.  Exch.,  337;  S.  G.,  14  Moak's  Eng.,  591. 

Mr.  Abbott  says:  "If  upon  the  face  of  the  instrument  there  are 
indications  suggestive  of  agency — such  as  the  addition  of  words  of 
office  or  agency  to  the  signature,  or  the  imprint  of  the  corporate  title 
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on  the  paper,— parol  evidence  is  competent  to  show  who  the  parties 
intended  should  be  bound  or  benefited.  And  eyen  where  the  con- 
tract bears  no  such  suggestion  on  its  face,  the  rule  as  now  generally 
received  is  that  parol  evidence  is  competent,  either  in  favor  of  or 
against  the  corporation  (except,  perhaps,  when  the  instrament  is  a 
specialty);  but  that  it  is  not  competent  for  the  purpose  of  exoner- 
atiug  the  signer  from  personal  liability,  if  the  other  party  to  the  in- 
strument chooses  to  hold  him  personally  liable,  unless  there  was 
evidence  that  the  signer  was  duly  authorized  to  contract  for  the  cor- 
poration, and  that  credit  was  actually  given  to  the  corporation 
alone:"  Trial  Ev.,  37.  Even  if  it  could  be  said  that  there 
were  no  indications  suggestive  of  agency  on  the  face  of  the 
note  herein  sued,  evidence  was  admissible  tending  to  prove  that  the 
consideration  for  the  note  w£ts  received  by  the  Pioneer  company, 
and  the  credit  extended  to  the  company  alone.  The  absence  of  proof 
of  the  other  circumstance — his  actual  power  to  act  for  the  corpora- 
tion— would  not  render  Mason  personally  liable,  under  the  decisions 
in  this  state.  If  it  was  known  to  the  payee  that  the  note  was  given 
by  Mason,  as  superintendent  of  the  company,  and  in  recognition  of 
an  indebtedness  of  the  company.  Mason  is  not  bound  on  the  note^ 
even  if  he  had  no  power  to  execute  the  instrument  for  the  company: 
Blanch  v.  Eaull,  44  Oal.,  440;  Lander  v.  Castro,  43  Id.,  497;  Hall 
V.  Orandall,  29  Id.,  568. 

Judgment  and  order  affirmed. 

McKee,  J.,  and  Shabpstein,  J.,  concurred. 


No.  20.066. 

People  i;.  Boubks. 

tn  Bank,     FUed  February  26^  1885, 

Inbtbuotionb— Rkfdsal  to  Give  when  Vot  Ground  ii*ob  Rbvebsal.— The  refasal  of 
the  court  to  nve  an  inBtruction  requested  will  |iiot  warrant  a  reversal,  in  the  absence  of  the 
evidence  ana  the  instructions  given. 

The  Same— Oral  Ikstruotidnb  in  Criminal  Case— Eppbct  of.— Oral  iastractiAns  in  a 
criminal  case  will  not  warrant  a  reversal,  unless  it  affirmatively  appears  that  such  instruc- 
tions were  not  taken  down  by  the  phonographic  reporter,  as  inquired  by  section  1,093  of  the 
penal  code.  In  the  absence  of  evidence  to  the  contrary,  the  pre^uoiption  is  that  the  instmo- 
tions  were  so  taken  down. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  upon  a  yerdict  oonyicting  the  de- 
fendant of  robbery,  and  from  an  order  denying  him  a  new  trial. 
The  opinion  states  the  facts. 

c7.  Z>.  Whaley,  for  the  appellant. 
Attorney  Oeneral,  for  the  respondent. 

MoBBisoN,  G.  J.  This  case  comes  before  as  without  any  of  Ihe 
evidence  given  on  the  trial,  and  without  any  portion  of  the  ooart*8 
charge  to  the  jury,  and  we  are  asked  to  reverse  the  judgment  on  two 
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^nnds:  first,  beoaiiBe  the  coart  erred  in  refusing  to  give  an  instrao- 
tion  asked  by  the  defendant,  and,  secondly,  because  the  court  gave 
an  oral  charge  to  the  jury. 

The  instruction  requested  was  the  following: 

''  Under  this  information,  according  as  the  evidence  satisfies  the 
jury,  the  following  verdicts  may  be  found: 

1.  Guilty  of  robbery. 

2.  Guilty  of  grand  larceny. 

3.  Guilty  of  an  attempt  to  commit  robbery. 

4.  Guilty  of  an  attempt  to  commit  grand  larceny. 

5.  Guilty  of  an  assault  with  an  intent  to  commit  robbery. 

6.  Guilty  of  an  assault  with  an  intent  to  commit  larceny. 

7.  Guilty  of  an  assault. 

8.  Guilty  of  petit  larceny. 
"  9.     Not  guilty.'^ 

The  defendant  was  charged  with  the  crime  of  robbery,  and  was 
found  guilty  of  that  crime. 

But,  as  the  evidence  is  not  before  us,  we  cannot  say  that  the  in- 
struction should  have  been  given,  even  if  it  is  the  law.  "^Unless  there 
was  some  evidence  in  the  case  upon  which  the  instruction  asked  was 
pnqperly  predicated,  it  was  right  in  the  court  to  refuse  it:  People  v. 
Ssnohez,  24  Gal.,  17;  People  v.  Williams,  43  Id.,  344;  People  v. 
Stronc,  46  Oal.,  302. 

And  it  may  be  that  the  instructions  given  fully  covered  all  the  points 
in  the  case  which  properly  arosa  under  the  evidence.  In  the  ab- 
sence of  the  evidence  and  the  instructions  given,  we  are  not  able  to 
say  that  there  was  error. 

The  transcript  shows  that  the  court  gave  an  oral  chlirge  to  the 
jury.  It  has  been  held  in  several  cases  that  an  oral  charge  without 
the  consent  of  the  defendant  was  error,  but  since  .those  decisions 
were  made  the  penal  code  has  been  amended.  By  section  1,093  of 
the  penal  code,  it  is  provided  that  **it  the  charge  be  not  given  in 
writing,  it  must  be  taken  down  by  the  phonographic  reporter."  It 
does  not  affirmatively  appear  in  this  case  that  the  charge  was  not 
taken  down  by  the  phonographic  reporter,  and  we  are  asked  to  pre- 
same  that  it  was  not,  for  the  purpose  of  reversing  the  judgment. 
Bat  the  presumption  is  the  other  way,  as  was  held  oy  this  court  in 
the  case  of  The  People  v.  Ferris,  66  Cal.,  442.  In  that  case  this 
court  say: 

"  It  is  objected  that  the  court  orally  instructed  the  jury.  *  *  * 
The  statute  authorizes  such  instructions  to  be  given  to  the  jury  in  a 
eriminal  case,  if  taken  down  by  the  short-hand  reporter.  The  legal 
presumption  is,  that  that  was  done.  It  is  for  the  defendant  to  over- 
some  that  presumption.  He  must  affirmatively  show  error;  the 
ooart  will  not  presume  it.  Ther^  appears  no  error  in  the  record,  and 
the  judgment  and  order  denying  a  new  trial  are  affirmed.*' 

It  piay  not  be  improper  to  remark  that,  on  defendant's  motion  for 
a  new  trial,  the  last  point  was  not  made,  which  fact  is  strongly  cor- 
n>borative  of  tiie  presumption  that  the  charge  of  the  court  was  taken 
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down  by  the  phonographic  reporter,  and  the  provisions  of  section 
1,093  of  the  penal  code  fully  complied  with. 

Judgment  and  order  affirmed. 

Myrick,  J.,  Sharpstein,  J.,  Thornton,  J.,  MoEeb,  J.,  Boss,  J., 
and  McKinstby,  J.,  concurred. 


No.  9,944. 

Snow  v.  Supervisors  op  Stanislaus  County  et  al. 

DejMMrtment  Two.    FUed  Februcury  $5,  1885. 

Makdamus— Oriqinal  Application  bbocld  be  Made  in  Supebiob  Coubt.— TheBnpreme 
court  will  Dot  entertain  a  petition  for  a  writ  of  mandate  in  behalf  of  an  alleged  supervisor  to 
compel  a  board  of  superriEors  to  admit  and  allow  him  to  exercise  his  office,  nntil  he  has  ex- 
hausted his  remedy^  in  the  court  below.  The  fact  that  the  petitioner  was  defeated  in  a  can- 
test  for  such  office  in  the  fiuperior  court,  is  not  sufficient  to  excuse  him  from  bringing  his  ap- 
plication there,  if,  subsequent  to  the  judgment  in  the  election  conteat,  th^ehadbe^  adiange 
of  the  judge  of  such  court. 

Afplioation  for  a  writ  of  mandate  to  compel  the  defendants  to 
admit  the  petitioner  as  a  member  of  the  board  of  snpernsorB,  and  to 
allow  him  to  exercise  his  office  as  such.  The  petitioner  had  preTi- 
ously  been  a  party  to  a  contest  to  determine  his  right  to  snob  office, 
in  which  he  was  defeated.  Subsequent  to  the  judgment  in  such 
election  contest,  and  prior  to  this  application,  there  had  been  a 
change  of  the  judge  of  the  superior  court. 

Schell  &  Bond,  for  the  petitioner. 
Wright  dt  Haven,  for  the.  respondent. 

The  Court.  In  this  case  the  petitioner  can  bring  his  action  for 
the  writ  of  mandate  in  the  superior  court  for  the  county  above 
named.  The  reasons  assigned  for  not  bringing  it  in  that  court  are 
i|]8ufficient,  as  there  has  been  a  change  of  the  judge  of  that  court 
since  the  judgment  was  rendered  in  the  contested  election  case  of 
Beynolds  v.  Snow.  In  accordance  with  the  rule  of  this  court  the 
petitioner  must  seek  his  remedy  in  the  superior  court. 

Application  denied  and  proceedings  dismissed. 


No.  8.764. 

Jones  et  al.  v.  Waddt  et  al. 

Devortment  One.    Filed  Fetti-uarv  96.  J88S. 

Declakation  or  Hon ests ad— Statement  that  Declarant  is  Hbad  of  Familt  How 
Made. — Under  section  1,263  of  the  civil  code,  as  amended  in  1874,  a  declaration  of  homestesd 
need  not  contain  a  statement  of  the  facts  showing  the  declarant  to  be  the  head  of  a  family. 
The  mere  statement  that  the  declarant  is  "the  head  of  a  family"  is  sufficient. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,*entered  in  favor  of  the  fplaintifb.  The 
opinion  states  the  facts. 
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W.  C.  BumeU  and  B.  B.  Newman,  for  the  appellants. 
Dayle^  Barber,  CkUpin  dt  Scripture,  for  the  respondents. 

MgKee,  J.  The  only  question  in  this  case  relates  to  the  sufSoi- 
encj  of  the  declaration  of  homestead  upon  which  the  court  below 
adjudged  that  the  land  in  dispute  was  exempt  from  execution,  levy 
and  sale,  and  enjoined  the  defendant  from  selling  it  under  an  execu- 
tion issued  upon  a  money  judgment,  which  had  been  recovered  in 
the  year  1882,  against  the  plaintiff,  James  Jones. 

It  appears  that  on  the  fourteenth  of  April,  1880,  the  plaintiff, 
James,  being  then  the  husband  of  Julia  Jones,  his  coplaintiff,  se- 
lected the  land  in  dispute  as  a  homestead,  by  a  declaration  of  home- 
stead, which  he  executed,  acknowleged  and  had  recorded  as  required 
in  section  1,262  of  the  civil  code.  The  statement  in  the  declaration 
is  as  follows:  "  I,  James  Jones,  do  hereby  certify,  make  known  and 
declare,  that  I  am  the  head  of  a  family,  that  I  am  residing  with  my 
family  on  the  premises  hereinafter  described,  and  that  I  claim  said 
premises,  with  the  dwelling  house  thereon,  as  a  homestead."  This 
statement  is  followed  by  a  correct  description  of  the  premises  and 
an  estimate  of  their  actual  cash  value. 

Objection  was  made  that  the  declaration  did  not  contain  a  suffi- 
cient statement  of  facts  showing  the  declarant  to  be  the  head  of  a 
family,  and  that  is  the  question  argued  on  the  appeal. 

A  statement  of  such  facts  was  not  required  oy  the  law  under 
which  the  declaration  was  executed.  It  was  required  by  section 
1,263  of  the  civil  code,  before  the  section  was  amended  in  the  year 
1874.     By  the  original  section  it  was  provided : 

''The  declaration  of  homestead  must  contain: 

''  A  siatemerU  of  the  facta  that  show  the  person  making  it  to  be  the 
head  of  a  family." 

But  in  that  particular  the  section  was  amended  *in  1874  so  as  to 
read  as  follows : 

"The  declaration  of  homestead  must  contain: 

''A  statement  showing  that  the  person  making  it  is  the  head  of  a 
famUy." 

From  the  phraseology  of  the  amendment,  it  is  manifest  that  the 
legislature  intended  to  dispense  with  ''a  statement  of  the  facts,"  in 
a  declaration  from  which  the  ultimate  fact  might  be  judicially  infer- 
red, and  to  require  instead  a  simple  statement  or  recital  of  the  ulti- 
mate fact. 

Under  the  law  as  amended,  the  homestead  in  this  case  was  selected, 
and  the  declaration,  ''I  am  the  head  of  the  family,"  is  the  state- 
ment of  a  fact,  and  that  fact,  in  connection  with  the  other  facts, 
which  are  admitted  to  be  sufficiently  stated,  show  that  the  declarant 
was,  at  the  time  of  making  the  declaration,  qualified,  according  to 
the  homestead  law,  to  make  the  selection  of  the  homestead,  and 
that  the  land  selected  possessed  the  statutory  qualities  for  that 
purpose. 
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In  all  essentials  the  declaration  of  homestead  conformed  to  the 
reqnirepients  of  the  law  under  which  it  was  made;  it  was,  therefore, 
legally  sufficient. 

Judgment  affirmed. 

MoKiNSTBTy  J.  and  Boss,  J.,  concurred. 


No.  8«536. 

Wesp  et  al.  v.  Lazabd  et  al. 

DepartmeiU  One.     Filed  Ftbnuurp  96, 1886, 

Factob  when  has  Obtensiblb  Authobitt  to  Plkdoil— a  factor,  having  poMcamon  and 
control  of  perBonal  property  of  his  principal,  has  ostensible  authority,  under  section  2,369  of 
the  civil  code,  to  pledge  the  same  as  security  for  a  loan  to  himself,  made  by  the  pledgee,  in 
the  ordinary  course  of  his  busiifess,  in  good  faith,  and  without  notice  that  the  fwoperty  be> 
longed  to  the  principal.  The  rights  of  the  pledgee,  ujider  such  pledge,  are  superior  to  those 
of  toe  principaL 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Fanoisco,  entered  in  fayor  of  the  defendants,  and 
from  an  order  denying  the  plaintiffs  a  new  trial.  The  opinion  states 
the  facts. 

Ohickering  dk  Thomas,  for  the  appellants. 
8ia7ily,  Stoney  &  Hayes,  for  the  respondents. 

Boss,  J.  By  statute  in  this  state  it  is  declared : ' '  A  factor  has  osten- 
sible authority  to  deal  with  the  property  of  his  principal  as  his  own 
in  transactions  with  persons  not  having  notice  of  the  actual  owner- 
ship:" Civil  Code,  sec.  2,369. 

The  facts  of  the  case  at  bar  bring  the  case  directly  within  the 
provisions  of  this  statute.  One  Wyatt  was  the  plaintiff's  factor, 
employed  by  the  latter  to  sell  certain  personal  property  and  vested 
by  the  plaintiffs  with  its  possession  and  control.  W  vatt  stored  the 
property  in  a  warehouse  in  his  own  name,  had  it  insured  in  like 
manner,  and  subsequently,  without  the  consent  or  knowledge  of  the 
plaintiffs,  pledged  the  property  to  the  defendants  as  collateral  se- 
curity for  a  loan  of  two  thousand  dollars  made  to  him  by  the  de- 
fendants— the  loan  being  made  by  the  defendants  in  the  ordinary 
course  of  their  business  as  bankers,  in  good  faith,  without  notice 
that  the  property  belonged  to  the  plaintiffs,  but  believing  Wyatt  to 
be  its  owner.  The  question  is  whether  the  loan  is  protected  by  the 
provision  of  the  statute  above  quoted.  It  is  said  for  the  appellants 
that  inasmuch  as  the  code  by  section  2,317  of  the  article  on  the 
^'authority  of  agents,"  has  defioed  ''ostensible  authority"  to  be 
* '  such  as  a  principal,  intentionally  or  by  want  of  ordinary  care, 
causes  or  allows  a  third  person  to  believe  the  agent  to  possess,"  the 
words  " ostensible  authority"  used  in  section  2,369,  with  respect  to 
factors  should  be  held  to  have  been  used  in  that  sense  only. 
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It  is  trae,  a  factor  is  an  agent.  He  is  defined  by  our  statute  to 
be  ''an  agent  whp,  in  the  pursuit  of  an  independent  callings  is  em- 
ployed by  another  to  sell  property  for  him,  and  is  vested  by  the  lat- 
ter with  the  possession  or  control  of  the  property,  or  authorized  to 
receiye  payment  therefor  from  the  purchaser:"  Givil  Code,  section 
2,026.  JBut  the  statute  makes  a  distinction  between  factors  and 
agents  in  general,  and  confers  upon  the  former  other  and  greater 
powers  than  are  conferred  upon  the  latter.  As  has  been  seen,  sec- 
tion 2,026  of  the  civil  code  defines  a  factor.  By  section  2,295  of  the 
same  code,  it  is  declared :  "  An  agent  is  one  who  represents  another, 
called  the  principal,  in  dealings  with  third  persons.  Such  repre- 
sentation is  called  agency.'*  And  it  is  among  the  succeeding  sections, 
prescribing  the  "  authority  of  agents,''  that  section  2,317,  defining 
''ostensible  authority,"  is  found.  Glearly,  this  relates  to  the  osten- 
sible authority  of  agents  in  general.  Bnt,  when  the  statute  comes 
to  speak  of  the  authority  of  a  factor ^  previously  defined,  not  as  ''one 
who  represents  another,  called  a  principal,  in  dealings  with  third 
persons,"  bat  as  "an  agent  who,  in  the  pursuit  of  an  independent 
calling,  is  employed  by  another  to  sell  propertv  for  him,  and  is 
vested  by  the  latter  with  the  possession  or  control  of  the  propertjr, 
or  authorized  to  receive  payment  therefor  from  the  purchaser,"  it 
is^provided  that  factors  have  authority  beyond  that  of  agents  in  gen- 
eral. "In  addition  to  the  authority  of  agents  in  general,"  says  sec. 
2,368  of  the  civil  code,  a  factor  has  actual  authority  from  bis  prin- 
cipal, unless  specially  restricted:  1.  To  insure* property  consigned 
to  him  uninsured;  2.  To  sell,  on  credit,  anything  intrusted  to  him 
for  sale,  except  such  things  as  it  is  contrary  to  usage  to  sell  on  credit, 
but  not  to  pledge,  mortgage  or  barter  the  same;  and,  3.  To  delegate 
his  authority  to  his  partner  or  servant,  but  not  to  any  person  in  an 
independent  employment."  With  the  limitations  and  restrictions 
stated,  a  factor  has,  by  virtue  of  this  section,  actual  authority  to 
do  all  acts  there  specified.  The  statute  next  goes  further,  and  pro- 
vides that  '*a  factor  has  ostensible  authority  to  deal  with  the  prop- 
erty of  his  principal  as  his  own,  in  transactions  with  persons  not 
having  notice  of  the  actual  ownership."  This  language  is  very 
plain,  and  was  evidently  designed  to  protect  those  who,  without  no- 
tice of  the  actual  ownership,  deal  with  the  factor  in  respect  to  the 
property  of  his  principal. 

The  authority  is  as  real  where  it  is  declared  to  be  ostensible  as  it 
is  where  it  is  declared  to  be  actual.  Wherever  it  is  declared  to  ex- 
ist, it  is  controlling. 

The  evidence  is  sufficient  to  sustain  the  findings. 

Judgment  and  order  affirmed. 

McEiNSTRT,  J.,  and  MoKeb,  J.,  concurred. 
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No.  9.454. 

Cross  v.  Sacramento  Savings  Bane  et  al. 

In  Bajik.     FiUd  February  t7. 1886, 

Account  Stated— Evidence  to  Impeach  Account  when  Inadmissible.— Id  ui  action  on 
an  account  stated,  evidence  tending  to  impeach  the  account,  in  the  abdenoeof  anyavennent 
of  fraud  or  mistake,  is  inadmissible. 

The  Same— Assignee  oir  Bank  Pass-Book  cannot  Dispute  Account  Stated.— After  the 
account  between  a  savings  bank  and  one  of  its  depositors  has  been  stated,  and  the  amount 
found  due  paid  to  the  latter  and  long  acquiesced  in  by  him,  the  mere  assignment  by  such  de- 
positor of  his  pass-book  gives  no  right  to  his  assignee  to  maintain  an  action  to  surcharge  and 
falsify  such  stated  account,  on  the  ground  of  fraud  or  mistake,  of  which  the  assignor  had  never 
complained. 

Appeal  from  a  jadgment  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  defendants,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

•  A,  L,  Hart  and  J,  H.  McKune^  for  the  appellant. 
Freeman  &  Boies,  for  the  respondent. 

MgKee,  J.  This  is  an  action  by  plaintiff,  as  assignee  of  Sam- 
uel Gross,  to  compel  the  Sacramento  Savings  Bank  to  account  with 
her  for  certain  deposits  made  by  her  assignor  with  the  bank,  and 
the  interest  and  profits  accruing  thereon,  and, to  set  aside  certain 
alleged  fraudulent  transfers  of  the  property  by  the  savings  bank  to 
its  co-defendant,  the  Sacramento  Bank. 

The  answer  of  the  defendants  contains  a  general  denial  of  the  alle- 
gations of  the  complaint  and  sets  up  a  final  settlement  of  accounts 
between  the  savings  bank  and  the  plaintiff's  assignor,  payment  in 
full,  and  final  discharge. 

Upon  the  trial  of  the  issues  raised  by  the  pleadings,  the  facts 
were  found  to  be :  That  Samuel  Gross  had  two  accounts  with  the 
Sacramento  Savings  Bank — one  which  he  opened  in  his  individual 
name  in  the  month  of  August,  1869,  and  the  other  in  the  name  of 
* 'Samuel  Gross,  trustee,"  in  the  month  of  October,  1870,  both  of 
which  were  kept  open  until  the  first  of  May,  1880.  For  each  of 
these  accounts  he  was  furnished  with  a  pass-book  upon  which  the 
bank  entered  the  moneys  deposited  by  him  from  time  to  time,  on 
each  account,  the  dividends  which  were  declared  thereon,  and  the 
payments  which  were  made  upon  drafts  drawn  by  him.  These  ac- 
counts were  from  time  to  time  stated  and  balanced  on  the  books  of 
the  bank  and  entered  upon  the  pass-books.  Between  the  years  1869 
and  1880,  the  account  on  the  first  pass-book  was  stated  and  balanced 
four  times,  viz.,  in  1870,  1876,  1878,  and  on  the  first  of  May,  1880; 
and  on  the  second  pass-book  five  times,  viz.,  in  1874,  1876, 1877, 

1879,  and  1880. 

On  the  nineteenth  of  April,  1880,  the  savings  bank  went  into 
liquidation,  notified  its  depositors  that  it  had  declared  dividends  of 
its  earnings  and  reserve  fund,  payable  on  and  after  the  first  of  MAy, 

1880,  and  at  the  same  time  notified  them  to  close  their  acconnts  and 
withdraw  their  deposits,  so  that  the  business  of  the  bank  might  be 
closed.    Upon  receiving  this  notification.  Gross,  in  writing,  author- 
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ized  the  bank  to  close  his  acoouQts,  and  transfer  whatever  balances 
might  be  found  due  him  thereon  to  the  Sacramento  Bank — ^a  com* 
mercial  bank  organized  under  the  laws  of  the  state,  and  doing  a 
banking  business  in  the  city  of  Sacramento — both  banks  being  un- 
der the  management  of  the  same  directors.  At  his  request  the  sav- 
ings bank  stated  the  accounts  between  itself  and  Gross  on  its  books 
and  his  pass-books.  The  statements  represented  a  balance  struck 
in  favor  of  Gross,  on  the  first  account  of  three  hundred  and  seven 
dollars,  and  on  the  second  account  of  three  hundred  and  eleven  doU 
lars.  These  balances  were  settled  ou  the  bank-books  and  the  pass- 
books, and  at  the  request  of  Gross  were  deposited  to  his  creait  in 
the  Sacramento  Bank,  with  which  he  thereafter  continued  to  deal  on 
a  new  account,  which  he  opened  with  that  bank. 

The  finding  of  the  court  as  to  these  transactions  is,  "That  with 
respect  to  the  moneys  deposited  by  said  Samuel,  whether  in  his  own 
name  or  in  the  name  of  ''  Samuel  Gross,  trustee,"  no  agreement  was 
made  other  than  such  as  was  implied  by  law  from  the  making  of  such 
deposits  in  saving  and  loan  society.  That  said  society  did  account 
with  said  Samuel  for  all  moneys  received  by  it  from  him,  both  in  his 
own  name  and  as  trustee,  and  for  all  dividends  and  proceeds  thereof, 
and  he  was  not,  either  in  his  own  right  or  as  trustee,  at  any  time 
after  May  1,  1880,  entitled  to  have  or  receive  any  moneys  from  said 
society;  for  that  all  his  accounts  therewith  were  on  said  last-named 
day  stated,  settled  and  fully  paid."  Upon  this  finding  judgment  was 
given  for  the  defendants. 

The  judgment,  the  plaintiff  contends,  is  erroneous,  because  on  the 
trial,  error  was  committed  (1)  in  excluding  evidence  offered  by  the 
plaintiff  to  show  what  would  have  been  the  true  balance  due  by  the 
saving  bank  on  the  accounts  of  Samuel  Gross;  (2)  in  refusing  to 
permit  the  plaintiff  to  amend  her  complaint  by  inserting  in  it  allega- 
tions of  fraud  or  mistake  committed  by  the  bank  in  the  years  1871 
and  1876  in  failing  to  credit  the  accounts  of  Samuel  Gross  with  large 
amounts  of  money  deposited  by  him  in  those  years;  and,  (3)  in  ex- 
cluding evidence  offered  by  the  plaintiff  tending  to  prove  that  cer- 
tain transfers  of  property  by  the  saving  bank  to  the  Sacramento 
Bank  prior  to  the  settlement  of  said  accounts  were  fraudulent  and 
void. 

As  to  the  first  assignment  of  error,  the  offered  evidence  was  prop- 
erly excluded,  because  it  was  irrelevant  to  the  issues  on  trial.  The 
complaint  did  not  require  that  the  statements  of  the  accounts  be- 
tween the  savings  bank  and  Samuel  Gross,  prior  to  the  first  of  May, 
1880,  should  be  reopened  and  examined.  Admittedly,  therefore,  the 
accoantB,  as  stated  by  the  parties,  were  correct.  But  to  obviate  the 
objection  made  and  sustained  to  the  offer  under  the  pleadings,  the 
pLunfdff  proposed  to  amend  her  complaint  by  inserting  in  it  allega- 
tions of  uaud  or  mistake  in  the  particulars  referred  to  in  the  second 
assignment  of  errors.  The  court  denied  her  application  to  amend, 
and  also  excluded  the  evidence  referred  to  in  the  third  assignment 
of  errors^  upon  the  ground  that  the  plaintiff,  as  assignee  of  the  pass- 
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books  of  Samuel  Gross,  acquired  by  the  assigument  no  right  to 
maintain  an  action  to  surcharge  and  falsify  the  settled  accounts  of 
Samuel  Cross,  or,  as  incidental  thereto,  to  set  aside  transfers  of  prop- 
erty by  the  savings  bank  to  the  Sacramento  Bank,  resulting  from  the 
iinal  settlement  of  the  former  with  its  depositors. 

The  assignment  was  as  follows: 

'*For  value  received,  I  hereby  sell,  assign,  transfer  and  set  over 
to  my  wife,  M.  A.  Cross,  certain  pass-books  numbered  2,710,  issued 
to  me  by  the  Sacramento  Savings  Bank,  now  marked  with  my  ini- 
tials S.  C,  together  with  all  moneys,  dividends,  rights  of  action, 
choses  in  action,  and  my  rights  and  interests  therein,  both  at  law 
and  in  equity,  as  well  in  possession  as  in  expectancy,  to  be  held  by 
her  in  her  own  right  and  as  her  separate  estate. 

''And  whereas,  I  have  had  certain  dealings  with  said  bank  as. 
trustee  for  my  said  wife,  some  of  which  dealings  are  separated  [sic] 
by  pass-book,  also  issued  to  me  by  said  bank  as  such  trustee,  which 
book  is  now  marked  *G*  with  my  initials  S.  C,  I  hereby  sell,  as- 
sign, transfer  and  set  over  to  my  said  wife  my  said  pass-book 
marked  '  G, '  together  with  all  moneys  due  me  from  said  bank  as 
trustee  or  otherwise,  for  deposits  of  money  in  said  bank,  interest 
thereon,  dividends,  rights  and  causes  of  action  against  said  bank. 

'*  Samuel  Cross. 

"Sacramento,  June  7,  1881." 

The  term  assignment  refers  to  a  class  of  acts  by  which  the  right  or 
title  to  something  of  value  is  transferred  to  another  before  the  object  of 
the  transfer  has  become  property  in  possession.  The  assignment  of 
such  property  is  considered  in  law  as  an  authorization  to  the  assignee 
to  reduce  it  to  his  possession;  a  right  under  a  contract  express  or 
implied  which  has  not  been  reduced  to  possession  is  therefore  an 
assignable  chose  in  action.  But  if  the  right  has  been  reduced  to  pos- 
session, there  is  nothing  left  to  transfer,  and  an  assignment  passes 
no  property  or  right  of  property.  So,  a  pass-book  representing  de- 
posits made  in  a  bank  is  assignable;  the  assignment  of  the  book 
transfers  an  equitable  title  to  any  deposits  represented  by  the  book; 
but  when  the  book  represents  nothing  but  accounts  of  deposits,  divi- 
dends, etc.,  which  have  been  adjusted  and  settled  in  full  between 
the  depositor  and  the  bank,  there  is  nothing  ot  which  a  transfer  can 
be  made;  for  the  settlement  between  the  parties,  as  represented  by 
the  book,  is  binding  and  conclusive  upon  them  and  their  privies. 

"  Principle  and  public  policy,"  say  the  supreme  court  or  Wiscon- 
sin, ''alike  require  that  when  parties,  after  a  fair  opportunity  of 
examining  and  deciding  upon  their  mutual  accounts,  have  adjusted 
and  settled  them,  the  settlement  should  be  conclusive.  Any  other 
rule  would  be  dangerous  and  oppressive,  and  often  work  the  greatest 
injustice:"  Klanber  v.  Wright,  52  Wis.,  313.  So  in  Murphy  v. 
The  United  States,  14  Otto,  464,  the  supreme  court  of  the  United 
States  recently  ruled,  that,  when  a  claim  arising  out  of  an  account 
has  been  settled  by  the  parties  upon  a  basis  of  adjustment  to 
which  they  agreed,  and  the  money  found  due  has  been  accepted  in 
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full  payment,  the  settlement  is  equivalent  to  a  final  settlement  of  all 
the  items  of  the  claim  included  within  the  account  and  is  a  bar  to  a 
suit  upon  the  claim.  And  in  equity  the  rule  is  well  established  that 
an  account  once  settled  cannot  be  avoided  or  impeached  by  any  of 
the  parties  to  the  settlement  except  by  an  action  in  equity  to  set 
aside  the  settlement  for  fraud,  or  to  surcharge  and  falsify  the  ac* 
counts  for  mistakes  or  errors:  Chambers  v.  Gold  win,  9  Vesey,  Jr., 
254;  1  Edw.,  1,293.  Unless  assailed  in  that  way  by  one  of  the 
parties  the  settlement  is  conclusive. 

Samuel  Cross  never  questioned  the  settlement  between  himself 
and  the  bank.  On  the  contrary,  with  full  knowledge  that  his  ac- 
counts had  been  repeatedly  stated  and  balanced,  and  finally  closed, 
he  acquiesced  in  the  same,  for  nine  years  after  his  account  had  been 
stated  and  balanced  in  1871,  for  four  years  after  they  had  been 
stated  and  balanced  in  1876,  and  for  thirteen  months  after  their 
final  settlement,  in  April,  1880,  and  after  all  relation  between 
him  and  the  bank  had  ceased.  There  is  no  averment  that  he  ever 
discovered  any  fraud  or  mistake  in  the  accounts,  and  he  never  at- 
tempted.to  assail  their  settlement.  Utider  such  circumstances  his 
acquiescence  must  be  considered  a  waiver  of  any  fraud,  errors  or 
mistakes  in  the  settlement;  and  against  him  the  settlement  was  con- 
clusive. 

That  being  the  case,  there  was  no  valid  enforceable  possibility  or 
expectaiicy  in  the  things  which  were  the  subject  of  settlement  be* 
tween  him  and  the  bank,  or  any  right  of  action  arising  therefrom;  he 
had  reduced  them  to  his  possession;  the  deposits,  etc.,  represented 
on  the  pass-books  having  been  paid,  were  extinguished,  and  the  as- 
signment of  the  books  oy  him  to  his  wife,  transferred  to  her  no 
available  interest  or  right.  She  became,  under  the  assignment,  a 
mere  nominal  holder  of  the  books,  without  interest  in  anything  rep- 
resented by  them,  and  in  that  position  she  acquired  no  right  to  assail 
the  settlement  of  her  assignor  for  fraud  or  mistake  of  which  he  has 
made  no  complaint.  Such  a  right  is  not  assignable,  on  the  ground 
of  public  policy:  1  Parsons  on  Cont.,  226.  '*  An  assignment  of  a 
bare  right  to  file  a  bill  in  equity  for  a  fraud  committed  on  the  as* 
signor,  will  be  held  void,  as  contrary  to  sound  policy:"  Story's  Eq., 
1,040. 

We  find  no  prejudicial  errors  in  the  record. 

Judgment  and  order  affirmed. 

Sharpstein,  J.,  McKiNSTRY,  J.,  and  Mybiok,  J.,  concurred. 
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Xo.  8.489. 

Lee  Doon  et  al.  v,  Tesh  et  al. 

DejMurtment  Two,    FUed  February  ^ ^  ^885, 

Acnos  TO  Dbtbruinb  CaNTEST  AS  TO  MiKiiro  Claim —Allboatiox  or  CmzKjraBip.— 
The  complaint  in  an  action  brought  under  section  2^326  of  the  United  States  revised  statutes, 
to  determine  the  ri^ht  of  possession  of  a  mining?  claim  between  several  plaintiffs  and  the 
defendants,  should  allege  that  all  the  plaintiffs  are  citizens  of  the  United  States,  or  have 
declared  their  Intention  to  become  such.  If  the  complaint  only  alleges  the  dtiEenshjp  of  one 
of  the  plaintiffs,  the  action  should  be  dismissed  as  to  the  others,  but  not  as  to  him. 

Appeal  from  a  judgment  of  the  superior  court  of  Siskiyou  county, 
entered  in  fayor  of.  the  defendants.     The  opinion  states  the  facts. 

H,  B.  GUlia  and  2/.  B.  Warren,  for  the  appellants. 
Calvin  Edgerton,  for  the  respondents. 

Shabpstein,  J.  This  action  was  l^rought  under  the  provisions  of 
section  2,326,  IT.  S.  revised  statutes,  to  have  the  right  of  possession 
of  a  certain  mining  claim  determined,  between  the  plainti&,  six  in 
number,  and  the  defendants. 

The  plaintiffs  allege  that  one  of  them,  William  McOonnell,  is  a 
citizen  of  the  United  States,  and  a  resident  of  the  county  in  which 
the  action  was  commenced.  There  is  no  allegation  as  to  the  citizen- 
ship of  any  of  the  other  plaintiffs.  The  complaint  was  demurred  to 
on  the  following  grounds: 

1.  That  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

2.  A  misjoinder  of  parties  plaintiff. 

3.  That  plaintiffs  other  than  McConnell  have  not  legal  capacity  to 
sue,  it  not  being  alleged  that  they  are  citizens. 

The  court  sustained  the  demurrer  on  the  second  ground,  and  dis- 
missed the  action  generally.  The  complaint,  in  our  opinion,  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  demurrer 
admits  that  the  plaintiff,  McConnell,  had  legal  capacity  to  sue.  The 
demurrer,  therefore,  could  not  have  been  sustained  on  any  other 
ground  than  that  on  which  the  court  based  its  decision,  and  not  on 
that,  unless  it  was  proper  to  dismiss  a  complaint  which  showed  that 
only  one  of  several  plaintiffs  had  a  cause  of  action. 

Ihis  question  is  ably  discussed  by  professor  Pomeroy,  in  his  work 
on  Remedies  and  Bemedial  Bights,  commencing  at  section  209. 
The  conclusion  at  which  he  arrives,  is  that  under  the  reform  pro- 
cedure, the  judgment  in  a  case  like  this  should  be  only  against  the 
plaintiffs,  who,  having  no  cause  of  action,  had  been  improperly 
joined  with  one  who  had  a  cause  of  action.  The  reasons  whicn  he 
gives  for  his  opinion  are  entirely  satisfactory  to  us. 

As  the  actio.n  is  purely  statutory,  and  the  statute  provides  that 
citizens  of  the  United  States,  or  those  who  have  declared  their  in* 
tention  to  become  such,  may  avail  themselves  of  the  privileges 
offered,  we  think  the  complaint  in  this  action  should  contain  an 
allegation  that  all  the  plaintiffs  are  citizens  or  have  declared  their 
intention  to  become  such,   and  that,  as  to  such  of  the  plaintiffs  as 
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have  failed  so  to  allege;  the  action  should  be  dismissed.  Bat,  cot 
as  to  the  plaintiff  who  is  alleged  to  be  a  citizen. 

The  judgment  as  to  the  plaintiff  McConnell  is  reversed,  with 
directions  to  the  coart  below  to  overrule  the  demurrer  to  his  com- 
plaint, with  leave  to  the  defendants  to  answer  within  ten  days  after 
being  notified  thereof.     In  other  respects  the  judgment  is  affirmed. 

Thornton,  J.,  and  Mybick,  J.,  concurred. 


No.  9.006. 

Palmer  v.  Galvin  et  al. 

Dtvartment  Two,    Filed  February  S7,  18H6, 

Settikg  Aside  Appboval  op  Undsrtakino  on  Appeal.— The  superior  court  has  power 
to  set  aside  its  approval  of  an  undertakinflr  for  a  stay  and  appeal  to  the  supreme  court,  even 
AfUr  the  filing  ot  the  transcript  in  the  latter  court. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.     The  opinion  states  the  facts. 

A.  C.  Searlcy  for  the  appellant. 
Thomas  C.  Hurley,  for  the  respondent. 

The  Court.  This  court  is  of  opinion  that  the  court  below  had 
full  power,  on  the  evidence  before  it,  to  set  aside  the  approval  of  the 
andertaking  in  this  case.  Nor  did  the  former  approval  of  such  un- 
dertaking for  a  stay  and  the  appeal  to  this  court,  and  the  filing  of 
the  transcript  in  this  court,  take  away  the  power.  The  stay  is  only 
for  the  proceedings  on  the  judgment  or  order  appealed  from,  and 
the  matters  embraced  therein:  C.  0.  P.,  sec.  946.  The  action  of 
the  court  below  in  vacating  the  approval  of  the  undertaking  did  not 
affect  in  any  way  the  matters  embraced  in  the  judgment  or  order 
appealed  from.  The  judgment  or  order  stands,  though  there  was 
DO  undertaking  filed. 

The  appellant  is  allowed  to  give  a  new  undertaking  for  a  stay,  with 
sufficient  sureties  in  the  amount  required  by  and  conditioned  accord- 
ing to  law,  in  ten  days  from  this  date,  to  be  approved  by  the  chief 
justice,  and  in  the  meantime  proceedings  on  the  judgment  in  the 
court  below  are  stayed.     All  other  relief  is  denied. 

So  ordered. 
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No.  20.051. 

People  v.  Miller. 

In  Bank.    FUed  F^yrmry  i7,  1865, 

Criminal  Law— Child  Committing  a  Felony  Under  Coercion  not  an  Accomplice.- 
A  boy,  thirteen  years  of  age,  who  acts  in  the  commiesion  of  a  felony,  under  the  threats  and 
coercion  of  the  defendant,  is  not  an  accomplice;  and  his  nncorroborated  evidence  is  sufficient 
to  sustain  a  conviction. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisoo5  entered  upon  a  verdict  convicting  the  de- 
fendant of  the  infamous  crime  against  nature,  and  from  an  order 
denying  him  anew  trial.     The  further  facts  appear  in  the  opinion. 

Charles  B.  Darivin,  for  the  appellant. 
Attorney  General,  for  the  respondent. 

The  Court.  In  this  case  it  is  contended  that  the  complaining 
witness,  a  boy  thirteen  years  old,  was  an  accomplice,  whose  testi- 
mony required  corroboration,  and  as  he  was  not  corroborated  the 
conviction  of  the  defendant  was  erroneous. 

But  the  uncontradicted  testimony  of  the  boy  shows  that  he  acted 
under  the  threats  and  coercion  of  the  defendant;  he  was  therefore 
not  an  accomplice,  and  as  the  evidence  in  the  case  was  sufficient  to 
sustain  the  verdict,  the  judgment  and  order  must  be  affirmed. 

It  is  so  ordered. 
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CIRCUIT  COURT.   DISTRICT  OF  OREGON, 
Hammond  v.  Cleayeland. 

Filed  Febrvary  26^  1885, 

SaiT  BT  AN  AssiONXB  IN  THB  NATIONAL  COURTS.— The  clauM  in  section  1  of  the  judicial^ 
let  of  1875,  prohibiting  the  assignee  of  a  non-negotiable  contract  from  maintaining  a  suit 
thereon  in  the  national  courts,  unless  his  assignor  might  have  done  so,  has  reference  solely  to 
the  assignor's  right  to  maintain  such  suit  on  account  of  his  citizenship,  and  not  the  amount 
of  the  claim  or  demand  arising  out  of  such  contract. 

The  Same— Matter  in  Dibpote  Therein.— An  action  may  be  maintained  in  the  national 
ooorts  where  the  sum  or  value  of  the  matter  in  dispute,  or  money  sought  to  be  recovered 
therein,  exceeds  five  hundred  dollars  in  amount,  alihough  the  complaint  contains  distinct  de- 
mands or  causes  of  action  of  less  value  than  five  hundred  dollars;  and  it  is  immaterial 
whether  the  plaintiff  is  the  original  owner  of  such  demands  or  acquired  them  by  assignment 
from  sQch  owner. 

Action  to  recover  money.    The  opinion  states  the  facts. 

Henry  Achy  for  the  plaintiff. 

0.  F.  Paxton,  for  the  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of 
California,  against  the  defendant,  a  citizen  of  Oregon,  to  recover 
the  sum  of  three  thousand  and  ninety-three  dollars  and  thirty- six 
cents. 

The  action  is  brought  on  three  distinct  demands  or  causes  of 
action  arising  out  of  contract,  which  by  section  91  of  the  Oregon 
code  of  civil  procedure,  may  be  united  in  one  complaint. 

The  first  demand  is  for  one  thousand  one  hundred  and  thirty-six 
dollars  and  eighty-five  cents,  the  agreed  price  of  goods  sold  to  the 
defendant  by  the  plaintiff;  the  second  one  is  for  one  thousand  six 
liQndred  and  forty-eight  dollars,  the  agreed  price  of  goods  sold  to  the 
defendant  by  the  firm  of  Greenbaum,  Hachs  Sc  Freeman,  citizens  of 
California,  and  by  the  latter  assigned  to  the  plaintiff;  and  the  third 
one  is  for  three  hundred  and  eight  dollars  and  twenty-nine  cents, 
the  agreed  price  of  ^oods  sold  to  the  defendant  by  the  firm  of  Mur- 
phy, Grant  &  Oo.,  citizens  of  Oalifornia,  and  by  the  latter  assigned 
to  the  plaintiff ;  for  the  aggregate  of  which  sums  the  plaintiff  asks 
judgment. 

The  defendant  demurs  to  the  statement  containing  the  last  cause 
of  action,  for  that,  "the  court,  has  no  jurisdiction  of  the  matter 
thereof."    On  the  argument  of  the  demurrer,  counsel  for  the  do- 
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fendant  cited  and  relied  on  the  clause  of  section  I  of  the  judiciary 
act  of  1875,  18  stat.,  470,  which  reads:  *'Nor  shall  any  circuit  or 
district  court  have  cognizance  of  any  suit  founded  on  contract  in 
favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  thereon  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes  negotiable  by  the  law  merchant 
and  oills  of  exchange." 

The  exposition  of  this  clause,  bv  counsel  for  the  defendant,  is  to 
the  effect,  that  as  the  assignor  could  not  have  maintained  a  suit  on 
the  contract  in  question,  to  enforce  the  payment  of  a  sum  less  than 
five  hundred  dollars,  therefore  the  plaintiff  cannot  as  assignee 
thereof.  And  it  must  be  admitted  that  the  proposition  is  not  with- 
out plausibility.  But  in  construing  this  restriction  on  the  assignee's 
right  to  sue,  reference  must  be  had  to  the  manifest  aim  and 
object  of  the  provision.  The  jurisdiction  of  this  court,  so  far  as 
the  same  depends  on  the  amount  in  controversy,  is  prescribed  by  an 
earlier  clause  in  the  same  section,  which  in  effect  limits  such  juris- 
diction in  cases  where  the  matter  in  dispute  exceeds  the  sum  or 
value  of  five  hundred  dollars.  But  the  jurisdiction  of  the  court 
may  also  depend  on  the  citizenship  of  the  parties  to  the  suit,  and 
the  provision  in  question  is  intended  to  prevent  a  party  to  a  non- 
negotiable  contract,  who  cannot,  for  want  of  such  citizenship,  sue 
his  debtor  thereon  in  the  national  courts,  from  conferring  such 
right  upon  a  citizen  of  another  state,  by  an  assignment  of  his  de- 
mand to  him.  And  so  far  as  this  provision  is  concerned,  it  matters 
not  what  is  the  sum  or  value  of  '  Hhe  matter  in  dispute.*' 

The  assignor  of  the  contract  upon  which  the  third  cause  of  action 
is  founded  appears  to  be  a  citizen  of  California.  He  might,  there- 
fore, so  far  as  the  question  of  citizenship  is  concerned,  have  prose- 
cuted a  suit  on  such  contract  in  this  court,  and  therefore  his  assignee 
may  do  so. 

Of  course,  no  one  can  maintain  a  suit  in  this  court  on  this  demaud 
alone.  The  value  of  it  is  not  sufficient  to  give  the  court  jurisdic- 
tion. But  the  plaintiff  is  also  the  owner  of  other  demands  against 
the  defendant — one  in  his  own  right  and  the  other  as  assignee.  As 
authorized  by  the  code,  section  ^1,  he  has  united  these  several  de- 
mands or  causes  of  action  in  the  complaint  in  this  action.  And  the 
only  other  question  in  the  case  is — wnat  is  the  sum  or  value  of  '  *  the 
matter  in  dispute"  in  this  action?  In  considering  this  question, 
each  item  or  aemand  in  the  complaint  is  not  to  be  taken  by  itself, 
as  if  it  were  the  subject  of  a  separate  action,  but  the  sum  of  these 
items — the  aggregate  value  of  the  three  distinct  demands  contained 
in  the  complaint,  which  constitute  the  subject  of  the  action  and  the 
amount  sought  to  be  recovered  by  it. 

The  sum  which  a  plaintiff  seeks  to  recover  in  an  action  for  money 
is  the  measure  of  ^the  value  of  "  the  matter  in  dispute"  therein,  be- 
tween himself  and  the  defendant.  The  right  ot  the  plaintiff  to 
recover  this  sum  is  to  be  contested  and  determined  thereby,  accord- 
ing to  the  established  mode  of  procedure.    And  so  long  as  it  exceeds 
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five  hundred  dollars  in  amount  it  is  immaterial  how  or  whence  the 
plaintiff  became  the  owner  of  the  several  items  that  may  constitute 
or  enter  into  this  sum  or  demand. 

Indeed,  cases  may  arise  in  which  the  assignee  of  a  demand  may 
maintain  an  action  thereon  in  this  court,  so  far  as  the  value  of  "  the 
matter  in  dispute"  is  concerned,  when  the  assignor  could  not.  For 
instance,  where  the  demand  bears  interest,  the  sum  due  thereon  at 
the  time  of  the  assignment  may  be  less  than  five  hundred  dollars, 
bat  when  suit  is  brought  on  it  by  the  assignee  the  value  of  it  may 
exceed  five  hundred  dollars. 

Of  course,  a  collusive  or  pretended  assignment  of  an  item  in  the 

Elaintiff's  demand  may  be  set  up  as  a  defense  to  a  recovery  thereon 
J  the  pseudo  assignee. 

Bat  when  the  transaction  is  bona  fide  and  the  legal  title  is  trans- 
ferred to  the  assignee,  he  may  maintain  an  action  thereon  in  this 
court,  without  reference  to  its  value,  provided  that  the  whole  sum 
sought  to  be  recovered  therein  exceeds  five  hundred  dollars,  and  the 
citizenship  of  the  assignor  and  defendant  was  such,  at  the  time  of 
the  assignment,  that  a  suit  might  have  been  maintained  between 
them  herein:  See  Stanley  v.  Board  of  Supervisors,  16  Fed.  Sep., 
483;  Judson  v.  Macon  county,  1  Dillon,  213. 

The  demurrer  is  overruled. 


SUPREME  COURT  OF  MONTANA. 
Eennon  v.  Gilmbb  ct  al. 

FOed  Janvarv  7,  litSS, 

Chajigs  of  Ventjb— Affidavit,  What  Must  State.— An  affidayit  for  achanffe  of  venue, 
on  the  gronnd  that  an  impartial  trial  cannot  be  had  in  the  countv  designated  in  the  com- 
piaint,  mu»t  state  the  facts  showing  snch  cause  to  exist.  An  affidavit  to  the  effect  that  the 
siBant  "is  acquainted  with  and  knows  the  general  sentiments  and  opinions  of  the  public  in 
Teferenoe  to  the  action,  and  the  parties  thereto,  and.  from  his  knowledge  of  such  public  oi>in- 
ion,  he  has  reason  to  believe,  ana  does  believe,  that  the  defendant  cannot  have  a  fair  and  im- 
partial trials**  states  a  mere  conclusion  of  the  witness,  and  is  insufficient 

Common  Cabbirbs  by  Staub— Xbiliobxcb— BvriDBircB  or  Viorons  Ohabaotbb  of 
HoBSE. — In  an  action  against  a  stage  company  to  recover  for  injuries  occasioned  through  the 
MgUgenoe  of  the  carrier  in  furnishing  unsafe  and  unmanageable  horses,  evidence  that  such 
iiones  had.  both  prior  and  subsequent  to  the  injury  complained  of,  acted  viciously,  and  been 
unmanageable,  is  admissible. 

iNdTRUOTioxs,  When  Sufficient— Must  be  Oonsidbrbd  as  Whole.— Instrnctions 
mtist  be  considered  as  a  whole;  and  if,  when  so  considered,  they  cover  the  entire  case,  and  no 
more,  and  make  a  harmonious  whole,  not  inapplicable  or  inconsistent  with  each  other,  they 
sre  sufficient. 

Damages  fob  Loss  of  Foot,  When  Excessive.— Damages  in  the  sum  of  twenty  thou- 
sand do  Ian,  awarded  a  passenger  for  an  injury  resulting  in  the  loss  of  his  foot,  are  exces- 
iive,  and  will  be  reduced  one-half,  when  it  appears  that  the  passenger's  life  is  not  liable  to  be 
shortened,  or  his  capacity  for  work  impaired,  in  consequence  of  thd  injury,  and  that  the  same 
was  not  willful  or  caused  by  the  gross  negligence  of  the  carrier. 

Appeal  from  the  second  district  court  of  Deer  Lodge  county. 
The  opinion  states  the  facts. 

ITumiaa  L.  Naplon  and  J.  G.  Robinaon,  for  the  respondent. 
Stephen  DeWolfe  and  W.  W.  Dixon^  for  the  appellants. 
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Wade,  C.  J.  This  is  an  action  by  a  passenger  against  a  common 
carrier  of  passengers  to  recover  damages  for  injuries  alleged  to  have 
been  received  in  consequence  of  the  negligence  and  carelessness  of 
the  common  carrier. 

The  complaint,  in  substance,  alleges  that  on  the  thirtieth  day  of 
June,  1879,  the  defendants  were  common  carriers  of  passengers  for 
hire,  by  stage  coaches  between  the  towns  of  Deer  Lodge  and  Helena 
in  this  territory;  that  upon  said  day  the  defendants,  as  such  com- 
mon carriers,  and  in  the  usual  course  of  their  business,  and  for  the 
usual  fare,  prepaid  by  plaintiff,  received  the  plaintiff  as  a  passenger 
on  one  of  their  coaches,   for  transportation  from  Deer  Lodge  to 
Helena  aforesaid,  and  undertook  to  carry  hini  safely  on  said  pas- 
sage; that  in  managing  and  conducting  said  coach  from  its  starting 
point  to  its  place  of  destination,  the  defendants  were  guilty  of  neg- 
ligence and  carelessness  in  this,  that  they  failed  to  provide  a  suita- 
ble, safe  and  competent  driver,  and  suitable,  safe,  gentle  and  well 
broken  horses  for  said  coach,  which  was  without  the  fault  of  plaintiff, 
who  (lid  not  contribute  in  any  way  to  said  carelessness  and  negli- 
gence; that  on  said  day  while  the  plaintiff  was  a  passenger,  as  afore- 
said, being  transported  as  aforesaid,   and  in  consequence  of  said 
negligence  and  carelessness,  and  by  reason  of  the  horses  aforesaid 
being  unsafe,  unsuitable  and  unmanageable,  and  one  of  them  jump- 
ing and  throwing  itself  on  to  the  pole  of  the  coach,  and  thereby 
breaking  the  same,  and  said  team  of  horses  taking  fright,  the  coach 
was,  in  consequence  thereof,  thrown  and  placed  in  such  a  condition 
of  peril,  as  to  endanger  the  life  of  the  plaintiff,  and  to  make  it  ap- 
parently unsafe  for  him  longer  to  remain  on  the  coach,  and  he,  being 
actuated  by  great  fear  of  bodily  injury  by  longer  remaining  on  the 
coach,  jumped  therefrom  to  the  ground,  by  reason  of  the  dangerous 
position  in  which  the  coach  was  placed  by* the  defendants,  in  conse- 
quence of  their  negligence  and  carelessness  aforesaid;   that  the 
plaintiff  in  so  jumping  from  the  coach  acted  as  a  reasonable  and 

Erudent  man  woula  have  acted  under  like  circumstances,  and  that 
e  did  not  contribute  to  the  injury  he  received  and  was  without 
fault  on  his  part;  that  in  so  jumping  from  the  coach  to  the  ground 
one  of  the  plaintiff's  legs  was  broken,  and  that  in  consequence 
thereof,  it  became  necessary  to,  and  his  leg  was  amputated,  caus- 
ing a  sickness  of  three  months,  and  an  expense  of  seven  hundred 
and  fifty  dollars,  wherefore,  the  plaintiff  prays  judgment  for  the 
sum  of  twenty-five  thousand  dollars  besides  the  expenses  aforesaid, 
and  costs  of  suit.  The  defendants  moved  for  a  change  of  venue, 
which  motion  was  overruled  and  a  trial  ensued,  which  resulted  in  a 
verdict  for  plaintiff  for  the  sum  of  twenty  thousand  seven  hundred 
and  fifty  dollars.  Judgment  was  entered  on  the  verdict,  from  which, 
and  an  order  overruling  a  motion  for  'a  new  trial,  the  defendants 
appeal  to  this  court.  The  appellants  in  their  briefs  and  arguments 
rely  for  a  reversal  of  the  Judgment  upon  the  following  alleged 
errors : 
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1.  The  refusal  of  the  ooort  to  grant  their  motion  for  a  change  of 

T6D1ie. 

2.  The  admission  of  incompetent  and  irrelevant  testimony. 

3.  That  the  instrnctions  to  the  jnry  were  contrary  to  law. 

4.  That  the  testimony  is  insufficient  to  support  any  verdict  for 
damages  against  defendants. 

5.  That  the  damages  are  excessive. 

1.  Our  statute  provides  that  the  court  may,  on  good  cause  shown, 
change  the  place  of  trial,  when  there  is  reason  to  believe  that  an 
impartial  trial  cannot  be  had  in  the  county  designated  in  the  com- 
plaint: liev.  Stats.,  p.  50,  sec.  62. 

The  affidavit  upon  which  the  motion  for  a  change  of  venue  was 
based,  made  by  an  agent  of  the  defendants,  substantially  sets  forth 
that  affiant  is  acquainted  with  and  knows  the  general  sentiments  and 
opinions  of  the  public  in  reference  to  this  action,  and  the  parties 
thereto;  and  from  his  knowledge  of  such  public  opinion,  he  has  rea- 
son to  believe  and  does  believe  that  the  defendants  cannot  have  a 
fair  and  impartial  trial  of  this  action  in  the  county  of  Deer  L^d^e; 
that  the  general  sentiment  of  the  public  in  said  county  is  prejudicial 
to  the  defendants,  so  far  as  this  action  is  concerned;  that  one  trial 
of  the  case  has  already  taken  place  in  that  county  in  which  heavy 
damages  were  awarded  to  the  plaintiff  by  the  jury  that  tried  the 
caase;  that  the  verdict  and  judgment  rendered  thereon  have  been 
generally  canvassed  in  a  manner  favorable  to  the  plaintiff  and  unfa- 
Torable  to  defendants,  and  thereby  has  produced  a  general  preju- 
dice against  defendants. 

Yenue  may  be  changed  only  for  good  cause  shown.  The  matter 
does  not  rest  in  the  mere  discretion  of  the  court.  The  court  has  no 
authority  to  exercise  any  other  than  a  judicial  discretion.  The  affi- 
davit must  show  the  cause  by  a  statement  of  facts.  The  court  must 
arrive  at  a  conclusion  from  the  facts  stated  and  not  from  the  conclu- 
sions of  the  witness.  An  affidavit  against  a  whole  community,  that 
states  the  mere  conclusions  of  the  witness,  is  of  no  consequence 
whatever.  It  ought  to  state  the  facts  so  that  the  court,  and  not  the 
witness,  may  determine  whether  the  community  is]prejudiced.  The 
court  is  to  make  a  finding  from  the  facts.  It  is  to  determine  in  a 
judicial  manner  whether  an  impartial  trial  may  be  had.  An  affida- 
vit which  states  that  the  affiant  *'  is  acquainted  with  and  knows  the 
general  sentiments  and  opinions  of  the  public  in  reference  to  said 
action  and  the  parties  thereto,  and  from  his  knowledge  of  such 
public  opinion  atnant  has  reason  to  believe  and  does  believe  that 
the  defendants  cannot  have  a  fair  and  impartial  trial  of  said  cause," 
in  the  county  named,  is  the  mere  conclusion  of  the  witness  and  does 
not  state  any  facts  upon  which  the  court  can  ascertain  the  sentiment 
of  the  community. 

In  the  case  of  People  v.  Yoakum,  53  Oil.,  567,  the  court  says: 
''The  conclusions  reached  on  the  application  must  be  such  as  find 
warrant  in  the  facts  disclosed  bv  the  affidavits  filed,  and  in  the  cir- 
cumstances  made  to  appear  in  the  record." 


s 
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In  the  case  of  People  v.  Congleton,  44  Cal.,  95,  the  court  says: 
"  In  this  case  the  affidavits  upon  which  the  motion  was  based  were 
exceedingly  unsatisfactory;  they,  in  the  main,  set  forth  merely  that 
in  the  opinion  and  belief  of  the  affiants  the  prisoner  could  not  hare 
a  fair  trial,  owin^  to  the  popular  prejudice  against  him.*' 

People  Y.  Thu}er,  28  Oal.,  495,  is  to  the  same  efifect,  and  the  court 
says:  "The  defendant's  affidavit  does  not  establish  the  fact  that  the 
people  of  the  county  of  Butte  were  so  prejudiced  against  him  as  to 
become  disqualified  to  sit  as  jurors  in  tnis  case.  The  statement  in 
this  respect  was  upon  information  and  belief,  which,  standing 
alone,  no  court,  in  the  exercise  of  a  proper  discretion,  could  regard 
as  of  sufficient  probative  force  to  authorize  a  change  of  the  place 
of  trial." 

In  People  v.  Mahoney,  18  Oal.,  185,  the  court  says:  "The 
mere  affidavit  of  the  defendant  does  not  render  it  obligatory  on  the 
court  to  change  the  venue.  *  *  A  reasonable  discretion  is  to  be 
given  to  the  court  on  the  subject;  and  while  we  should  not  be  dis- 
posed to  hold  an  arbitrary  refusal  to  change  the  venue  as  warranted, 
et  we  think  the  mere,  unsupported  assertion  of  the  defendant,  that 
e  was  the  victim  of  a  general  prejudice  in  the  county,  is  not  a  con- 
clusive reason  for  the  changing  the  venue,  when  it  is  so  easy  to  ob- 
tain corroboration  of  the  statement  if  it  were  really  true." 

The  correct  rule  of  practice  in  an  application  of  this  character  is 
well  stated  in  People  v.  McCauley,  1  Cal.,  383,  as  follows:  "Affi- 
davits for  such  a  motion  must  state  the  facts  and  circumstances 
from  which  the  conclusion  is  deduced  that  a  fair  and  impartial  trial 
cannot  be  had.  The  conclusions  are  to  be  drawn  by  the  court,  and 
not  by  the  defendant  and  his  witnesses;  and  the  court  must  be  satis- 
fied from  the  facts  and  circumstances  positively  sworn  to  in  the 
affidavits,  and  not  from  the  general  conclusions  to  which  the  defend- 
ant may  swear,  or  which  his  witnesses  may  depose  they  verily  be- 
lieve to  be  true." 

The  fact  that  one  trial  had  already  taken  place  in  the  county,  and 
that  the  verdict  had  been  generally  canvassed  by  the  public  in  a 
manner  favorable  to  the  plaintiff  and  unfavorable  to  the  aefendants, 
whereby,  as  the  witness  says,  there  is  a  general  prejudice  against 
the  defendants,  is  a  conclusion  of  the  witness  that  is  not  warranted 
by  the  facts. 

In  Sloan  v.  Smith,  3  Oal.,  413,  Mr.  chief  justice  Murray  says: 
"The  affidavit  states  that,  owing  to  certain  litigations  in  wfiich  the 
defendant  had  been  engaged,  a  prejudice  existed  against  him  in  the 
city  of  San  Francisco,  which  would  prevent  him  having  a  fair  and 
impartial  trial.  *  *  The  affidavit  was,  on  its  face,  insufficient  to 
warrant  the  court  in  changing  the  venue." 

The  fact  that  a  jury  might  be  found  in  a  county,  that  answers  all 
the  statutory  requirements,  is  not  at  all  conclusive  upon  the  question 
of  the  existence  of  such  prejudice  in  the  community  as  to  render  a 
fair  and  impartial  trial  impossible.  This  is  not  the  test  to  be  ap- 
plied to  the  question,  for  such  a  jury  might  be  found  when  the  puD- 
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lie  sentiment  was  in  a  blaze  of  excitement  and  passion  against  one  of 
the  parties  .to  the  action,  and  the  pressure  of  this  public  sentiment  - 
might  make  itself  felt  during  the  trial,  in  very  many  ways,  upon  the 
jarj,  upon  the  witnesses  and  officers  of  court,  and  upon  the  court 
itself.  •  Jurors,  witnesses  and  officers,  cannot  be  insensible  to  a 
strong  and  excited  public  feeling  and  sentiment  concerning  the  trial 
that  is  going  on,  and  are  liable  to  be  influenced  by  it,  unconsciously, 
and  with  an  honest  intention  of  doing  their  whole  duty.  The  court 
room  is  a  public  place,  and  a  trial,  in  which  a  community  is  deeply 
interested,  brings  the  people  there,  and  the  pressure  of  their  pres* 
ence  and  feeling  is  a  strong  argument,  and  almost  irresistable,  one 
way  or  the  other.  The  influence  of  their  presence,  and  the  expres- 
sion of  their  interest  in  the  event  of  the  trial,  in  divers  ways,  might 
give  a  false  coloring  to  the  testimony,  or  warp  and  bias  the  judgment 
in  weighing  and  considering  it.  And  so  it  is  not  all  of  an  impartial 
trial  to  secure  a  fair  and  impartial  jury.  But  the  conditions  and 
circumstances  surrounding  a  case  that  render  an  impartial  trial  im- 
possible, must  come  to  the  knowledge  of  the  court  as  facts,  and  not 
as  opinions  and  conclusions  of  the  witnesses.  The  '  *  good  cause 
shown  "  required  by  the  statute  must  be  a  statement  of  facts  upon 
which  the  court  is  to  determine  whether  a  sufficient  case  is  made. 

2.  It  is  charged  in  the  complaint  that  the  horses  attached  to  this 
coach  were  unsafe  and  unsuitable,  and  that  they  became  unmanage- 
able, one  of  them  jumping  and  throwing  itself  on  the  pole  of  the 
coach,  thereby  breaking  tne  same,  and  said  team  of  horses  taking 
frifi[ht,  etc. 

Upon  the  issue  presented  by  these  allegations,  the  plaintiff,  sub- 
ject to  objection  and  exception,  introduced  the  testimony  of  M.  0. 
Ooodale,  which  was  to  the  effect  that  she  knew  three  of  the  four 
horses  attached  to  the  coach  at  the  time  of  the  accident;  that  one  of 
them,  on  the  lead,  called  Buckskin,  "  would  run  at  the  drop  of  the 
hat;  was  bad  about  shying,  and  quick  to  start;"  and  that  one  of 
the  other  horses,  called  Bitter  Koot,  was  gentle  in  the  team  to 
handle,  *  *  but  very  ferocious  when  you  got  him  started,  and  was  bad 
about  kicking;  that  in  starting,  the  Buckskin  horse  was  very  wild 
and  tricky,  like  a  young  colt;  that  he  was  changed  around  frequentlv, 
and  worked  in  different  places;  and  that  some  of  the  drivers  would 
not  drive  him  at  all." 

Catherine  Goodale  testified  that  she  knew  the  Buckskin  horse  used 
by  the  defendants  on  the  Deer  Lodge  road,  about  July  1,  1879;  that 
she  saw  him  shy  during  fair  week  of  that  year;  that  one  afternoon 
the  stage  stopped  at  her  house,  and  the  horse  acted  so  that  the  dri- 
ver could  scarcely  stop  the  coach;  that  he  always  shied  when  pass- 
ing freight  wagons  near  her  house;  that  he  would  shy  so  badly  that 
the  driver  would  have  to  rein  the  team  up  to  the  fence  and  hold  them 
there;  that  one  day  the  stage  met  some  pack  animals  by  her  house,  * 
and  that  this  horse  acted  so  badly  that  the  team  nearly  got  away 
from  the  driver;  that  she  had  seen  this  horse  act  in  this  way  very 
r))ii  ently;  that  she  had  lived  on  the  road  for  a  long  time  and  had 
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very  often  seen  the  horse  act  as  she  had  said.  On  cross-examina- 
.tion  the  witness  stated  that  it  would  be  impossible  for  her  to  count 
up  the  times  this  horse  had  shied  in  passing  her  house,  as  '^  he  is 
always  at  it  if  he  meets  a  team;  that  upon  one  occasion  as  she  was 
crossing  the  road  the  horse  became  so  frightened  that  the  driver 
could  scarcely  hold  him;  and  that  this  horse  was  in  the  team  attached 
to  the  coach  the  day  of  the  accident.'* 

George  H.  Piatt  testified  * '  that  he  knew  this  horse  called  Buckskin; 
that  in  March,  1881,  he  rode  after  him  and  another  horse  attached  to 
a  buggy;  that  after  driving  about  a  mile  east  of  Deer  Lodge,  and  in 
turning  around  in  a  lane  towards  the  Buckskin  horse,  the  pole 
crowded  him  and  he  kicked;  when  he  came  down  he  was  straddle  of 
the  pole  and  sat  down  on  it  and  broke  it,  and  then  tried  to  run,  and 
went  probably  seventy-five  feet  before  he  could  be  stopped;  that  the 
driver  struck  the  horse  with  the  whip  when  they  were  turning  around 
in  the  lane  just  before  he  kicked." 

The  appellants  ablv  contend  that  all  of  this  evidence  is  irrelevant 
and  incompetent,  and  they  cite  authorities  to  the  effect  that  evidence 
of  other  specific  acts  or  instances  of  negligence  on  the  part  of  the 
defendants,  whose  misconduct  is  alleged,  independent  of  the  negli- 
gence in  question,  is  not  competent,  because  raising  a  collateral 
issue.  See  Sherman  &  Redfield  on  Neg.,  sec.  191,  note;  Abbott 
Trial  Ev.,  584-5;  First  Nlit.  Bank  v.  Ocean  Nat.  Bank,  60  N.  T., 
278;  Warner  v.  N.  Y.  Cent.  K.  R.  Co.,  44  N.  T.,  465;  Robinson  v. 
Fitchburgh  R.  R.  Co.,  7  Gray,  92;  Maguire  v.  Middlesex  R.  R.Co., 
115  Mas».,  239;  Miss.  C.  li.  R.  Co.  v.  Miller,  40  Miss.,  45;  Sher- 
man V.  Eortrigbt,  52  Barb.,  267;  Jacques  v.  Bridgeport  R.  R.  Co., 
41  Conn.,  61;  Mobile  R.  R.  Co.  v.  Ashoroft,  49  Ala.  N.  S..  305; 
Fillo  V.  Jones,  2  Abb.  Ct.  App.  Dec,  121;  Haynes  v.  Burlington, 
38  Vt.,  350;  Kent  v.  Lincoln,  32  Vt.,  591;  1  Whart.  Ev.,  sec.  40; 
Bailey  v.  Town  of  Trumbull,  31  Conn. .  581 ;  Max  Ependorff  v.  Brook- 
Ivn  Citv,  etc.,  R.  R.  Co.,  67  N.  Y..  195;  Blair  v.  Pelham,  118  Mass., 
420;  Aldrich  v.  Pelham,  1  Gray,  510;  Payne  v.  Lowell,  10  Allen., 
147;  Bush  v.  Susq.  R.  R.  Co.  v.  Woodruff,  4  Md.,  242;  Bedford  v. 
Hann.  &  St.  Jo.  R.  R.  Co.,  46  Mo.,  456;  Clemens  v.  Hann.  k 
St.  Jo.  R.  R.  Co.,  53  Mo.,  366;  Coale  v.  Hann.  &  St.  Jo.  R.  R.  Co., 
60  Mo.,  232.  And  especially  do  they  insist  that  the  evidence  of  the 
witness  Piatt,  as  to  the  conduct  of  this  horse  about  twenty  months 
after  the  accident  complained  of,  is  irrelevant  and  incompetent.  It 
is  very  clear,  upon  principle  and  authority,  that  when  a  party  is  sued 
for  damages  flowing  from  negligence  imputed  to  him,  it  is  irrelevant 
to  prove  against  him  other  disconnected  though  similar  negligent 
acts:  1  Whart.  Ev.,  sec.  40.  To  admit  such  proof  would  be  like 
attempting  to  establish  the  guilt  of  a  defendant  on  one  charge  of 
crime,  by  proving  that  he  was  guilty  of  another  and  similar  crime. 

But  that  is  not  the  question.  Was  the  horse  in  question  safe, 
steady  and  suitable  for  the  purpose  for  which  he  was  used  ?  or  was 
he  habitually  unsafe  and  unnt  for  such  use  ?  It  has  been  said  that 
there  is  no  better  evidence  of  negligence  than  the  frequency  of  ac- 
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cidents,  and  it  might  safely  be  said  that  there  is  no  better  evidence 
of  the  unsafe  character  and  habit  of  a  horsd  than  frequent  and  sim- 
ilar acts  of  yioiousness.  The  vicious  habits  of  a  horse  can  only  be 
proved  by  instances.  If  an  accident  was  caused  by  the  shying  of  a 
horse,  the  fact  that  he  was  a  shying  horse  and  that  he  had  this 
habity  might  be  proved  by  instances^  before  and  after  the  accident 
in  question.  If  the  accident  was  caused  by  the  horse  kicking  and 
breaking  the  pole,  proof  of  like  instances  before  and  after  the  acci- 
dent, would  tend,  in  some  degree  to  establish  the  character  of  the 
animal  in  this  regard. 
In  the  case  of  Todd  v.  Inhabitants  of  Bowley,  8  Allen,  51,  it  ap- 

Cleared  that  the  injury  was  received  on  the  eleventh  day  of  June, 
861.  One  ground  of  defense  was,  that  the  plaintiff  was  driving  an 
aosafo  horse,  whose  vicious  habit  of  shying  contributed  to  the  in- 
jury; and  the  defendants,  after  introducing  evidence  tending  to 
prove  two  instances  of  the  horse's  shying  before  the  time  of  the  ac- 
cident, were  permitted  to  show  many  similar  instances  afterwards, 
up  to  March,  18G3,  about  twenty-one  months  after  the  accident 
complained  of.  As  to  the  competency  of  this  proof,  the  court,  by 
Bigelow,  C.  J.,  says:  "The  objection  to  the  evidence  relating  to  the 
habits  of  the  horse  subseqent  to  the  time  of  the  accident,  goes  to 
its  weight  rather  than  to  its  competency.  The  habit  of  the  animal 
is  in  its  nature  a  continuous  fact  to  be  shown  by  proof  of  successive 
acts  of  a  similar  kind.  Evidence  having  been  first  offered  to  show 
that  the  horse  had  been  restive  and  unmanageable  previous  to  the 
occasion  in  question,  testimony  that  he  subsequently  manifested  a 
similar  disposition  was  competent  to  prove  that  his  previous  con- 
duct was  not  accidental  or  unusual,  but  frequent,  and  the  result  of 
a  fixed  habit  at  the  time  of  the  accident.  Under  the  limitations 
prescribed  at  the  trial,  we  think  the  evidence  admissible  :*'  Cham- 
berlain V.  Enfield.  43  N.  H.,  366. 

In  the  case  of  Maggi  v.  Gutts,  23  Mass.,  535,  it  appears  in  evi- 
dence that,  on  the  evening  of  November  19th,  1875,  at  about  half- 
past  six  o'clock,  the  plaintiff  was  riding  in  a  wagon  through  Sewell 
street,  which  was  about  twenty-one  feet  wide,  and  there  fell,  or  was 
thrown,  from  his  wagon,  and  received  the  injuries  for  which  he  seeks 
to  recover  damages.  That,  for  a  few  days  previous  to  the  accident, 
and  upon  said  nineteenth  day  of  November,  the  defendant,  whose 
blacksmith  shop  was  on  Sewell  street,  had  been  making  an  excava- 
tion for  a  cellar  under  his  building,  and  had  thrown  the  dirt,  gravel 
and  loam  therefrom  into  the  street,  and,  at  the  time  above  named, 
there  was  a  pile  of  such  gravel  standing  in  the  street,  about  two  and 
a  half  feet  high,  extending  ten  feet  along  the  street,  and  from  a  third  to 
half  the  distance  across  the  street,  the  exact  dimensions  of  the  pile 
being  in  dispute.  The  plaintiff  introduced  evidence  to  show  that, 
not  observing  the  obstacle  and  using  due  care,  he  had  driven  his 
horse  upon  the  pile  aforesaid  so  far  that  the  forward  wheels  touched 
or  went  into  it;  that  the  horse  1u>d  fallen  upon  the  pile,  and  the 
plaintiff  was  thrown  violently  upon  the  ground;  that  the  horse  was 
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helped  upon  bis  feet,  and  stood  quietly  until  the  plaintiff  was  put  in 
the  wagon.  The  plaintiff  and  his  witnesses  testified  to  the  good 
character  of  the  horse,  but,  on  cross-examination,  testified  that  the 
horse  had  shown  signs  of  kicking,  and  that,  on  one  occasion  subse- 
quent to  the  accident,  the  horse,  which  was  then  harnessed  to  a 
sleigh,  whisked  his  tail,  had  gone  round,  had  stopped  more  than 
once,  and  that  he  found  the  horse  had  got  his  leg  over  the  shaft. 
The  defendant,  as  one  mode  of  accounting  for  the  accident,  con- 
tended that  the  horse  might  have  stumbled  or  fallen,  or  stopped  sud- 
denly without  reference  to  the  pile  of  dirt.  Here  is  a  case  where 
the  horse,  at  the  time  of  the  accident,  was  hitched  to  a  wagon,  but 
there  was  no  evidence  of  any  misconduct  of  the  horse  at  the  acci- 
dent. There  was  evidence  that  the  horse  had  shown  signs  of  kick- 
ing, and  had  kicked  once,  about  two  years  before  the  accident,  and 
that,  subsequent  to  the  accident,  when  hitched  to  a  sleigh,  had 
shown  signs  of  kicking,  and  was  found  with  his  leg  over  the  shaft. 
Lord,  J.,  in  deciding  the  case,  said:  ''The  fact  that  a  horse  driven 
by  the  plaintiff  misbehaved  at  the  time  an  injury  was  received, 
though  such  misbehavior  contributed  to  the  injury,  does  not  neces- 
sarily preclude  the  party  from  recovering.  The  misbehavior  may 
have  been  accidental,  or  from  causes  for  which  the  plaintiff  was  un- 
der no  responsibility.  The  misbehavior,  to  bar  the  plaintiff  from 
recovering,  must  be  either  through  the  fault  of  the  plaintiff,  or  by 
reason  of  a  vice  of  the  horse,  for  which  the  plaintiff  is  in  law  re- 
sponsible. Whether  or  not  it  is  a  vice,  depends  largely  upon  the 
question  whether  the  misbehavior  was  only  in  a  single  instance  or 
occasional,  depending  upon  other  causes,  or  whether  it  was  the  habit 
of  the  horse.  And,  m  order  to  establish  the  fact  that  the  misbe- 
havior was  occasioned  'by  the  viciousness  of  the  horse,  it  has  been 
held  to  be  competent  to  show  that  such  misbehavior  is  habitual,  and 
instances  of  misbehavior,  as  well  after  the  injury  as  before,  have 
been  held  competent  to  prove  the  habit.'* 

Under  these  authorities  and  the  principles  they  enunciate,  the  tes- 
timony of  the  witness,  Piatt,  seems  to  have  been  competent,  though 
it  may  have  been  of  little  weight;  and  as  to  the  competency  of  the  two 
Goodales,  there  can  be  no  doubt.  The  vicious  habit  oi  a  horse  is 
a  continuous  thing,  and  must  be  established  by  proving  continued 
instances  of  a  like  kind  and  similar  character. 

3.  Among  other  instructions  to  the  jury  the  court  gave  the  fol- 
lowing: '*The  defendants,  as  such  common  carriers  of  passengers 
for  hire,  are  not  insurers  of  the  life  or  personal  safety  of  their 
passengers;  but  are  bound  to  exercise  the  highest  or  greatest  de- 
gree of  precaution  and  care  in  every  respect,  in  providing  for  the 
safety  and  safe  transportation  of  their  passengers  while  on  their 
coaches." 

Objection  is  made  to  this  instruction  for  the  reason  that  the  words 
"  the  highest  and  greatest  degree  of  precaution  and  care  in  every 
respect,"  were  not  so  qualified  andmoaified  as  to  have  informed  the 
jury  that  the  defendants  were  bound  to  exercise  the  highest  and 
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greatest  degree  of  care  and  skill,  which  prudent  men  are  accustomed 
to  use  under  similar  circumstances.  The  instructions  to  a  jury 
must  betaken  as  a  whole,  and  musi  not  contradict  or  be  inconsistent 
with  each  other.  There  is  no  such  thing  as  plaintiff's  or  defendant's 
instruotions.  The  instructions  proceed  from  the  court,  and  ought 
to  cover  the  whole  case  as  made  in  the  testimony.  It  is  not  ex- 
pected that  all  of  the  law  can  be  given  in  one  instruction,  and  so 
the  instructions  must  be  considered  as  a  whole;  and  if,  when  so 
considered,  they  cover  the  entire  case  and  no  more,  and  make  a 
harmonious  whole  not  inapplicable  or  inconsistent  with  each  other, 
that  is  sufficient. 

Further  along  in  the  instfuctions,  the  court  defines  to  the  jurv 
what  is  meant  by  the  expression  *'  the  highest  and  greatest  care,  * 
or  utmost  care  and  prudence,  and  says:  *'The  law  imposes  on  the 
carriers  of  passengers  for  hire,  the  utmost  prudence  and  care  for 
the  safety  of  passengers.  By  this  expression  is  meant  that  they 
must  exercise  the  prudence,  skill  and  care  of  a  prudent  person  en- 
gaged in  the  same  pursuit.  It  does  not  mean  that  they  must,  at  their 
peril,  adopt  every  precaution  which  might  by  possibility  prevent 
accident  or  injury,  for  that  would  be  impracticable,  and  would  im- 
pose obligations  about  things  that  could  not  be  foreseen,  and  could 
not,  therefore,  be  guarded  against.'' 

Having  explicitly  defined  to  the  jury  the  meaning  of  these  words, 
it  was  not  necessary  when  they  were  used  in  other  instructions  to  go 
over  the  definition  again. 

In  the  case  of  Byan  v.  Gilmer,  2  Mont.,  522,  we  said:  ''They 
(common  carriers)  were  required  to  carry  appellants  from  Watson 
to  Helena  as  safely  as  human  foresight  and  reasonable  care  would 
permit.  Carriers  of  passengers  for  hire  are  bound  to  use  the  ut- 
most care  and  diligence  in  providing  safe,  sufficient  and  suitable 
coaches,  harness,  horses  and  coachman  in  order  to  prevent  those 
injuries  which  human  care  and  foresight  can  guard  against:  Ingalls 
V.  Bills,  9  Met.,  1.  The  proprietor  of  a  stage  coach  covenants  that 
he  will  insure  the  safe  carriage  of  pQissengers,  by  the  exercise  of  ex- 
traordinary diligence  and  care,  and  is  responsible  for  an^  neglect: 
Fairchild  v.  California  S.  C,  13  Cal.,  605.  Out  of  special  regard 
for  human  life,  and  acting  upon  the  presumption  that  every  man 
who  commits  his  person  to  the  charge  of  others,  expects  from  them 
a  higher  degree  oi  care  for  his  bodily  safety  than  they  would  be- 
stow apon  the  preservation  of  his  property,  the  law  very  wisely 
exacts  from  a  carrier  of  passengers  for  hire,  the  utmost  care  and 
skill  which  prudent  men  are  accustomed  to  use  under  similar  circum- 
stances :"  Sherman  and  Bed.  on  Neg. ,  sec.  266,  and  cases  there  c 
Story  on  Bail.,  sec.  601;  Ficker  v.  Jones,  28  Cal.,  627;  Wheaton  v. 
A.  B.  A  M.  B.  B.  Co.,  Id.,  583;  Stokes  v.  Saltonstall,  13  Pet., 
181;  The  Nitro-Glycerine  Cases,  15  Wall.,  537;  Angell  on  Carriers, 
sees.  621-524,  568,  and  oases  cited;  Whart.  on  Neg.,  sec.  627,  n.  3; 
2  Kent  Com.,  601,  and  notes;  Hutchinson  on  Car.,  498,  502;  Ind. 
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&  ^t  Louis  B.  B.  Co.  y.  Horst,  93  U.  S.,  291;  Higley  v.  Gilmer 
€t  al.,  3  Mont.  90;  Boyle  v.  Cal.  Stage  Co.,  25  Cal.  448." 

The  instructions  in  this  case  were  fuUj  up  to  the  standard  re- 
quired in  the  foregoing  cases,  and  were  applicable  to  the  case  and 
not  contradictory  or  inconsistent  with  each  other. 

5.  Is  the  verdict  supported  bj  the  eyidence,  and  are  the  damages 
excessive  ? 

In  consequence  of  the  accident  and  injury  the  plaintiff  lost  his 
foot  above  the  ankle,  which  is  an  irreparable  injury,  and  for  life. 
But  the  physicians  testify  that  his  life  is  not  likely  to  be  thereby 
shortened,  and  the  testimony  is  that  his  capacity  for  his  occupation 
(that  of  book-keeping)  is  not  materially  ^lessened  in  consequence  of 
the  injury. 

The  uncontradicted  testimony  as  to  the  accident  and  the  cause  of 
it  is  as  follows:  ''On  the  thirtitn  day  of  June,  1879,  the  plaintiff>  who 
was  a  member  of  the  territorial  legislature,  in  company  with  six 
other  members,  and  two  or  three  other  persons,  took  passage  on 
one  of  defendant's  stage  coaches  at  the  town  of  Deer  Lodge,  bound 
for  the  town  of  Helena.  When  within  six  or  seven  miles  of  their 
destination,  and  while  the  coach  was  proceeding  on  its  way  at  a 
moderate  rate  of  speed,  there  was  met  on  the  road  a  man  on  norse- 
back,  driving  before  him  a  pack  animal,  loaded  with  a  camping  out- 
fit and  a  buffalo  robe.  When  the  man  on  horseback  and  the  pack 
animal  were  first  seen,  they  were  within  about  three  hundred  yards 
of  the  coach.  There  were  attached  to  the  coach  four  horses,  the 
leaders  being  the  Buckskin  horse  and  another.  The  leaders  became 
frightened  at  the  pack  animal,  but  still  approached  towards  it  for  a 
short  distance,  and  then  finally  stopped.  Then  the  leaders  whirled 
around  to  the  left,  and  in  doing  so  oroke  the  tongue  of  the  coach 
and  undertook  to  run  away.  While  the  horses  were  running  fast 
the  passengers  leaped  from  the  coach,  the  plaintiff  being  the  last  to 
leave  it,  and  in  jumping  and  striking  on  the  ground  his  lep:  was 
broken,  and  it  became  necessary  to  amputate  his  foot.  The  coach 
was  not  overturned,  and  the  driver  stopped  the  horses  within  fifty 
or  seventy-five  yards  of  where  tiie  accident  occurred." 

In  a  civil  case,  an  appellate  court  will  not  disturb  the  verdict  of  a 

{'ury  if  there  is  evidence  to  support  it,  unless  the  same  seems  to  have 
)een  the  result  of  passion  or  prejudice. 

In  this  case  there  is  testimony  to  the  effect  that  the  driver  at  the 
time  of  the  accident  was  drunk,  and  that  the  Buckskin  horse  was  at 
the  time  unsafe  and  unfit  for  the  business  in  which  he  was  used. 
But,  the  clear  weight  of  the  testimony  strongly  favors  the  claim  of 
defendants,  that  the  driver  was  entirely  sober  at  the  time  of  the 
accident;  that  he  was  one  of  the  best  stage  drivers  in  the  country, 
and  that  the  Buckskin  horse  was  thoroughly  well  broken  and  gentle 
and  suitable  to  be  used  on  a  stage  coach.  This  being  so,  it  looks  as 
though  the  injury  to  the  plaintifi*  was  the  result  of  unavoidable 
accident,  and  that  this  large  verdict  comes  from  something  outside 
of  the  testimony.     The  verdict  is  too  large.     We  have  been  unable 
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to  find  one  so  great  even  where  the  injury  was  the  result  of  willful 
negligence  or  gross  carelessness. 

In  the  case  of  the  Union  Pacific  B.  B.  Co.  y.  Hand,  7  Eans. , 
393,  the  court  says:  "Of  course,  courts  are  reluctant  to  interfere 
with  the  verdicts  of  juries,  on  the  ground  of  excessive  damages; 
bat  to  uphold  them  where  a  great  wrong  has  been  done,  would,  as  a 
precedent,  be  doing  an  infinite  wrong  to  the  community.  The  rights 
of  parties  are  submitted  to  the  unbiased  judgment  of  juries,  not 
to  their  passions  or  prejudices,  and  where  it  is  ap{)arent  that  these 
feelings,  have  entered  into  and  influenced  their  decision,  it  becomes 
the  duty  of  the  court  to  see  that  a  tribunal  organized  to  administer 
justice  IS  not  perverted  from  its  proper  purpose  to  become  the  in- 
strument of  oppression  and  injustice." 

There  is  no  pretense  or  claim  that  the  injury  was  willful,  or  that 
there  was  gross  negligence,  and  if  the  case  had  been  between  two 
strangers  unknown  to  the  jury,  and  tried  on  this  evidence,  we  feel 
confident  that  if  there  had  oeen  a  verdict  at  all,  for  the  plaintiff,  it 
would  have  been  for  a  very  much  less  sum.     The  injury  to  the 

tlaintiff  is  permanent,  but  it  does  not  endanger  his  health  or  shorten 
is  life,  or  incapacitate  him  in  his  business.  The  evidence  does  not 
support  this  verdict.  We  cannot  say  that  there  is  no  evidence  to 
sapport  a  verdict  for  such  an  amount  as  the  plaintiff  ought  to  re- 
cover, and  this  verdict  and  the  judgment  thereon  ought  to  be 
reduced  to  that  amount.  The  judgment  is  hereby  reduced  to  the 
sum  of  ten  thousand  seven  hundred  and  fifty  dollars,  and  affirmed 
as  to  that  amount. 


Mahtlb  bt  al.  v.  Noyes. 

FOed  Janvarv  S,  1886. 

EquiTT  Case— pRocKDtJBt— FiNDiwos  of  Jort  not  Binding  on  Judob.— In  a  suit  in 
ttpdtf  to  qniet  title  the  decree  emanates  from  the  jndge  sitting  m  aohancellor.  In  saoh  ao- 
tion  he  may  try  the  case  without  a  jury,  or  he  may  submit  special  issues  to  the  jury;  bat  their 
finding  of  fact  are  not  binding  upon  him;  he  may  adopt  or  disregard  the  same,  or  make  find- 
ings of  hie  own  and  render  hie  decree  thereon.  This  rule  has  not  been  changed  by  the  act  of 
coagwee  cf  April,  1874,  which  provides  that  it  shall  not  be  necessary  in  the  courts  of  the  sev- 
ersl  texritories  to  exercise  separately  the  common  law  and  chancery  jurisdiction  vested  in 
aid  courts. 

Patsiit  fob  Poblic  Lards  Previoublt  Gbanted  is  Yoio.— Theactiorvaf  the  land  depart- 
ment of  the  United  States  in  issuing  a  patent  for  public  lands,  subject  toMfle  by  pre-emption 
or  otberwiae,  when  acting  within  the  scope  of  its  anthority,  is  conclusive  upon  the  legal  title; 
hot  a  patent  for  lands  wmch  have  previoosly  been  sold  by  the  government  is  void,  and  miy 
be  ooUaterally  attacked  in  an  action  at  law. 

The  Same— Placer  Patent— Quartz  Claim  withtn  Boundaries  ok.— A  patent  to  a 
placer  elaim,  iasued  under  section  2,.338  of  the  United  States  revised  statutes,  passes  no  title 
ioa  previously  Iocs  ted  quartz  or  lode  claim,  included  within  its  boundaries;  and  whether  or 
not  the  placer  applicant  knew  of  the  existence  of  such  lode  or  quartz  claim  is  immaterial. 

AppsAii  from  the  second  district  court  of  Silver  Bow  county.  The 
opinion  states  the  facts. 

Thomas  L.  Napton  and  J.  G,  Robinson,  for  the  appellant. 
W.  W.  Dixon,  for  the  respondents. 
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Wade,  0.  J.  This  is  an  action  in  equity  to  quiet  title.  The  re- 
spondents claim  the  ground  in  question  under  tne  name  of  the  Pay 
Streak  quartz  lode  mining  claim,  by  virtue  of  a  location  thereof  ac- 
cording to  law,  on  the  twenty-third  day  of  April,  1878,  under  the 
act  of  congress  of  May  10,  1872.  The  appellant  having,  on  the 
twenty- third  day  of  July,  18S0,  procured  a  patent  from  the  govern- 
ment for  a  certain  placer  mining  claim,  under  the  same  act  of  con- 
gress, by  virtue  of  his  application  of  December  14,  1878,  which 
includes  within  its  boundaries  the  ground  claimed  by  respondents 
as  a  quartz  lode  location,  claims  title  and  right  of  possession  to  the 
ground  in  dispute  by  virtue  of  his  patent  aforesaid. 

The  cause  was  submitted  to  a  jury  on  special  issues,  who  returned 
into  court,  in  substance,  the  following  findings  of  fact:  That  on  and 
prior  to  December  14,  1878,  a  vein  of  quartz  or  other  rock  in 
place,  bearing  gold  and  silver,  was  known  to  exist  within  the  limits 
of  the  ground  in  controversy;  that  the  existence  of  said  vein  or  lode 
could  have  been  ascertained  on  and  prior  to  December  14,  1878, 
by  any  person  examining  the  ground  with  an  honest  endeavor  to  as- 
certain if  it  contained  any  such  vein  or  lode.  That  Finn  and  Mc- 
Ewen,  predecessors  and  grantors  of  plaintiffs,  in  the  month  of  April, 
1878,  discovered  within  the  limits  of  the  ground  in  controversy,  a 
vein  or  lode  of  quartz,  with  at  least  one  well  defined  wall,  bearing 
gold  and  silver;  that  said  Finn  and  McEwen,  at  the  time  of  making 
said  discovery,  posted  a  notice  upon  the  ground  in  controversy, 
claiming  said  ground,  and  the  lode  or  vein  which  it  included,  as  a 
lode  mining  claim,  and  at  the  same  time  distinctly  marked  on  the 
ground  by  stakes,  so  that  its  boundaries  could  be  readilv  traced,  the 
said  mining  claim  and  location  which  was  named  by  t&em  in  said 
notice  and  location,  the  Pay  Streak  lode;  that  said  Finn  and  McEwen 

Sosted  said  notice  and  marked  their  location  upon  the  ground  claimed 
y  them  as  the  Pay  Streak  lode,  which  ground  included  within  its 
limits  the  vein  or  fode  which  they  had  discovered;  that  said  Finn  and 
McEwen,  in  the  month  of  April,  1878,  and  within  twenbr  days  after 
they  claimed  to  have  discovered  a  vein  or  lode,  made  and  filed  in  the 
proper  county,  notice  and  claim  of  location  of  the  Pay  Streak  lode, 
such  as  was  commonly  lemployed  in  claiming  and  recording  lode 
claims  in  that  mining  district;  that  said  Finn  and  McEwen,  about 
the  twelfth  dajr  of  July,  1881,  convevedto  plaintiffit  theirinterest  in 
the  ground  q|p^med  as  the  Pay  Streak  lode  claim,  in  controversy  in 
this  action,  and  that  the  plaintifis,  on  or  about  the  second  day  of 
August,  1881,  and  before  the  commencement  of  this  action,  caused 
a  survej  to  be  made  of  the  ground  claimed  by  them  as  the  Pay  Streak 
lode  claim,  and  marked  the  location  claimed  by  them  distinctly  on 
the  ground,  so  that  its  boundaries  could  be  readily  traced;  that  the 
plaintiffs,  at  about  the  same  time,-  posted  a  notice  on  the  ground  so 
surveyed,  claiming  the  same  as  the  I^ay  Streak  lode  claim,  a  duplicate 
of  which  notice  was  in  evidence  as  the  recorded  notice  and  olaim  of 
relocation  of  the  Pay  Streak  lode  claim,  which  notice,  within  twenty 
days  after  such  relocation,  was  made  and  filed  in  the  recorder's  office 
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of  the  proper  oonnty;  that  the  ground  in  controversy  in  this  action 
is  the  same  ground  claimed  to  have  been  surveyed  and  relocated  by 
plaintiffs,  in  August,  1881,  and  is  the  same  ground,  or  part  of  the 
same  that  Finn  and  McEwen  claimed  to  have  located  as  the  Pay 
Streak,  in  April,  1878;  that  the  ground  claimed  to  have  been  sur- 
veyed and  relocated  by  plaintiffs,  in  August,  1881,  included  within 
its  limits  the  place  where  Finn  and  McEwen  claim  to  have  discov- 
ered a  vein  or  lode,  in  April,  1878;  that  plaintiffs  had  possession  of 
the  ground  in  controversy,  working  the  same  at  the  date  of  the 
commencement  of  this  action;  that  the  appellant,  on  the  fourteenth 
day  of  April,  1878,  applied  for,  and  on  the  twenty-eighth  day  of 
Jaly,  1880,  obtained  a  patent  from  the  United  States,  which  in- 
cluded within  its  limits  the  ground  in  controversy.  And  as  to  the 
question  whether  there  was  any  vein  or  lode  known  to  the  appellant 
to  exist  within  and  upon  the  premises  in  controversy  when  he  ap- 
plied for  a  patent,  the  jury  answered  and  said  that  they  could  not 
agree. 
Upon  these  facts,  judgment  was  rendered  for  respondent  for  the 

¥  round  in  question,  from  which  the  appellant  appeals  to  this  court, 
here  does  not  seem  to  have  been  any  question  at  the  trial,  or  claim 
on  t)ie  part  of  appellant,  that  the  Pay  Streak  mining  claim  and  loca- 
tion of  April  23,  1878,  had  ever  been,  in  any  manner,  abandoned  or 
forfeited,  or  that  the  relocation  of  respondents  of  August  2,  1881, 
was  not  of  the  same  ground  originally  located  as  the  Pay  Streak 
mining  claim.  As  to  whether  this  claim  m/as  known  to  the  appellant 
to  exist  within  and  upon  tiie  premises  in  controversy,  when  ne  ap- 
plied for,  and  obtained  a  patent  for  said  ground  as  a  placer  claim, 
the  jury  could  not  agree,  and  this  disagreement  suggests  the  ques- 
tions upon  which  appellant  asks  a  reversal  of  the  judgment: 

1.  Was  it  within  the  authority  and  jurisdiction  of  the  court  to 
have  rendered  a  judgment  for  the  plaintiff  for  the  ground  in  (ques- 
tion, the  jury  not  having  found  upon  all  the  interrogatories  submitted 
to  them  Dv  the  court  ? 

2.  Did  the  placer  patent  necessarily  include  the  lode  mining  claim 
location,  unless  such  lode  claim  was  known  to  appellant  to  exist  at 
the  time  or  before  he  applied  for  his  patent  ?  and  is  this  question 
determinable  in  this  action,  or  was  it  conclusively  adjudicated  in  the 
land  office  ?       • 

1.  As  to  the  first  question :  This  is  a  suit  in  equity  to  quiet  title. 
The  decree  emanates  from  the  judge  sitting  as  a  chancellor,  and  he 
is  responsible  for  the  decree.  In  actions  of  this  character  the  judge 
may  try  the  case  without  a  jury,  or  he  may  submit  special  issues  to 
the  jury,  but  their  finding  of  fact  is  not  binding  upon  the  chancellor. 
He  may  adopt  or  disregard  the  findings  of  the  jury,  orjnake  find- 
ings of  fact  of  his  own,  and  render  his  decree  thereon,  In  the  case 
of  Gallagher  v.  Basey,  1  Mont.,  461,  462,  this  court  held:  ''That, 
under  and  by  virtue  of  the  act  organizing  this  territory,  the  supreme 
court,  and  the  district  courts,  are  clothed  with  chancery  as  well  as 
common  law  jurisdiction,  and  in  the  exercise  of  the  authority  thus 
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conferred,  the  forms  of  proceedings  must  conform  to  the  well-known 
and  recognized  distinctions  pertaining  to  said  jurisdictions  as  limited 
by  law;  that  is  to  say,  causes  in  equity  wherein  equitable  relief  is 
demanded,  or  where  an  equitable  defense  is  made  to  a  claim  at  law, 
must  be  tried  as  in  a  court  of  chancery,  and  that  the  decree  must 
proceed  from  the  judge  sitting  as  achancellor^  and  it  would  be  error 
in  the  class  of  cases  described  to  try  them  as  at  law  to  a  jury;  that 
it  is  competent  to  limit  and  control,  by  statute,  the  forms  of  pjro- 
ceedings  in  actions  at  law  and  suits  in  equity,  but  that  no  statute 
and  no  law  of  our  legislature  can,  in  any  manner,  destroy  or  blend 
together  these  separate  and  distinct  jurisdictions;  that  our  organic 
act  recognizes  a  distinction  between  suits  in  equity  and  actions  at 
law,  and  that  the  substance  of  this  distinction  must  be  preserved, 
although  the  forms  of  proceedings  may  be  prescribed  and  limited 
by  law,  and  that  the  civil  code  may  be  followed  in  equity  cases,  so 
far  as  the  same  is  applicable,  but  that  care  must  be  taken  to  preserve 
the  distinguishing  features  of  a  suit  in  chancery.  *  *  *  The 
suit  under  consideration  was  a  bill  in  chancery  wherein  the  equitable 
jurisdiction  of  the  court  was  properly  invoked,  and  the  record  herein 
clearly  shows  that  it  was  tried  to  the  court  sitting  as  a  chancellor, 
and  that  the  decree  emanates  from  the  chancellor;  and  that  the  ques- 
tions submitted  to  the  jury  were  to  aid  the  conscience  of  the  court, 
but  not  to  control  it,  as  fully  appears  from  the  fact,  that  while  the 
jury  answered  that,  as  against  the  plaintiffs,  the  defendants  had  not 
diverted  or  appropriated  the  waters  of  the  stream  to  the  injury  or 
damage  of  the  plaintiffs,  the  court  found  precisely  to  the  contrary, 
that  the  defendants  had  diverted  and  appropriated  said  waters,  to 
the  damage  and  injury  of  the  plaintiffs,  and  based  a  decree  for  a 
perpetual  injunction  upon  this  fact." 

All  this  applies  strongly  to  the  case  we  are  considering,  for  here, 
as  in  the  case  cited,  the  court  in  rendering  its  decree  disregarded 
some  of  the  findings  of  the  jury,  and  adopted  others  of  their  find- 
ings as  its  own;  and,  as  to  some  questions  of  fact,  made  independ- 
ent findings  upon  the  proofs  and  admissions  in  the  pleadings,  treat- 
ing the  findings  of  fact  by  the  jury  as  merely  advisory,  but  not 
binding  upon  the  couft.  This,  under  the  authority  cited,  was 
clearly  within  the  authority  and  jurisdiction  of  the  court,  and  the 
decision  in  the  case  of  Gallagher  v.  Basey  is  approved. 

The  force  of  this  is  not  invalidated  by  the  act  of  congress  of 
April,  1874,  which  declares  that  it  shall  not  be  necessary,  in  the 
courts  of  the  several  territories  of  the  United  States,  to  exercise 
separately  the  common  law  and  chancery  jurisdictions  vested  in 
said  courts,  and  that  the  several  codes  and  rules  of  practice  adopted 
in  said  terifitories  respectively,  in  so  far  as  they  authorize  a  ming- 
ling of  said  jurisdictions,  or  a  uniform  course  of  proceeding  in  all 
cases,  whether  legal  or  equitable,  be  validated  and  confirmed:  Sup. 
R.  S.,  U.  S.,  12. 

Subsequent  to  the  enactment  of  that  statute  (October,  1874),  the 
supreme  court  of  the  United  States,  in  the  case  of  Gallagher  v. 


Sap.  Ct  Mont.]  Mantle  v.  Notbs.  616 

Basey^  20  Wall. ,  679,  appealed  from  the  supreme  court  of  this  ter- 
ritory to  that  court,  says:  ''By  the  organic  act  of  the  territory  the 
district  courts  are  invested  with  chancery  and  common  law  jurisdic- 
tion. The  two  jurisdictions  are  exercised  by  the  same  court,  and 
onder  the  legislation  of  the  territory  the  modes  of  procedure,  up  to 
the  trial  or  hearing,  are  the  same,  whether  a  legal  or  equitable 
remedy  is  sought.  The  suitor,  whatever  relief  ne  may  ask,  is 
required  to  state,  '  in  ordinary  and  concise  language,'  the  facts  of  his 
case  upon  which  he  invokes  the  judjgment  of  the  court.  But  the 
oonsideration  which  the  court  will  give  to  the  questions  raised  by 
the  pleadings  when  the  case  is  called  for  trial  or  hearing,  whether 
it  will  submit  them  to  a  jury,  or  pass  upon  them  without  any  such 
intervention,  must  depend  upon  tiie  jurisdiction  which  is  to  be  exer- 
cised. If  the  remedy  sought  be  a  legal  one  a  jury  is  essential,  un- 
less waived  b^  the  stipulation  of  the  parties;  but  if  the  remedy 
sought  be  equitable,  the  court  is  not  bound  to  call  a  jury,  and  if  it 
does  call  one,  it  is  only  for  the  purpose  of  enlightening  its  con- 
science and  not  to  confarol  its  judgment.  The  decree  which  it  must 
render  upon  the  law  and  the  facts  must  proceed  from  its  own  judg- 
ment respecting  them,  and  not  from  the  judgment  of  others.  *  ^  * 
The  formal  distinctions  in  the  pleadings  and  modes  of  procedure 
are  abolished;  but  the  essential  distinction  between  law  and  equity 
is  not  changed.  The  relief  which  the  law  affords  must  still  be  ad- 
ministered through  the  intervention  of  a  jury,  unless  a  jury  be 
waived;  the  relief  which  equity  affords  must  still  be  applied  by  the 
court  itself,  and  all  information  presented  to  guide  its  action,  whe- 
ther obtained  through  masters'  reports  or  findings  of  a  jury,  is 
merely  advisory.  Ordinarily,  where  there  has  been  an  examination 
before  a  jury  of  a  disputed  fact,  and  a  special  finding  made,  the 
coiurt  will  follow  it.  But  whether  it  does  so  or  not  must  depend 
npon  the  question,  whether  it  is  satisfied  with  the  verdict  ?  This 
discretion  to  disregard  the  findings  of  the  jury  may  undoubtedly  be 
qualified  by  statute;  but  we  do  not  find  anything  in  the  statute  of 
Montana  regulating  proceedings  in  civil  cases  which  affects  this 
discretion.  That  statute  is  substantially  a  copy  of  the  statute  of 
California,  as  it  existed  in  1851,  and  it  was  frequentiy  held  by  the 
supreme  court  of  that  state,  that  the  provision  in  that  act  reouiring 
issues  of  fact  to  be  tried  by  a  jury,  unless  a  jury  was  waived  oy  the 
parties,  did  not  re<]uire  the  court  below  to  regard  as  conclusive  the 
findings  of  a  jury  in  an  equity  case,  even  though  no  application  to 
vacate  the  findings  was  made  by  the  parties,  if  in  its  judgment  they 
were  not  supported  by  the  evidence:'  Still  v.  Saunders,  8  Cal.,  287; 
Goode  V.  Smith,  13  Id.,  81;  Duff  v.  Fisher,  15  Id.,  376;  Weber  v. 
Manihall,19Id.,447. 

The  provision  of  our  code  of  civil  procedure  is  the  same  as  that 
of  California  and  provides  that  in  all  cases  issues  of  fact  must  be 
tried  by  a  jury:  Bev.  stats., {83,  sec.  251;  but  the  decision  of  the 
sapreme  court  of  the  United  States  since  the  act  of  congress  of 
1874,  validating  and  confirming  tiie  codes  and  rules  of  practice  in 

No. 
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the  territories  whieh  preseribe  a  ntuform  oourse  of  prooeeding  in  all 
oases,  whether  legal  or  equitable,  and  the  decision  of  onr  own  so- 
preme  court  b^ore  that  act,  under  a  code  eontaining  the  same  pro- 
yision  as  to  the  trial  of  questions  of  faet,  ought  to  be  eonolusrre 
upon  the  question  that  an  equity  case  should  be  tried  by  the  eourt, 
and  that  it  is  discretionary  with  the  court  whether  special  issues  be 
submitted  to  a  jury  to  aid  the  court  in  arriving  at  the  facts,  and 
that  such  special  issues  and  findings  may  be  adopted  or  rejected  by 
the  court,  as  the  evidence  may  require. 

2.  Was  it  necessary  for  the  court  to  have  found  that  the  defend- 
ant knew  of  the  existence  of  the  Pay  Streak  location  and  claim,  at, 
or  before  the  date  of  his  application  for  a  patent  to  placer  ground, 
in  order  to  have  rendered  a  judgment  in  favor  of  respondents? 

The  statute  of  the  United  States  providing  the  manner  and  mode 
of  proceeding  to  obtain  a  placer  patent  to  ground  that  does  or  does 
not  contain  within  its  boundaries  a  lode  mining  claim,  is  as  follows: 
Bev.  stats.,  U.  S.,sec.  2,333,  ''When  the  same  person,  associa- 
tion or  corporation  is  in  possession  of  a  placer  claim,  and  also,  a 
vein  or  lode,  included  within  the  boundaries  thereof*  application 
shall  be  made  for  a  patent  for  the  placer  claim,  with  the  statement 
that  it  includes  such  vein  or  lode,  and  in  such  case  a  patent  shall  issue 
for  the  placer  claim,  subject  to  the  provisions  of  this  chapter,  in- 
cluding such  vein  or  lode,  upon  the  payment  of  five  dollars  per  acre 
for  such  lode  daim,  and  twenty-five  feet  of  surface  on  each  side 
thereof.  The  remainder  of  the  placer  daim,  or  any  placer  not  em- 
bracing any  vein  or  lode  claim,  shall  be  paid  for  at  the  rate  of  .two 
dollars  and  fifty  cents  per  acre,  together  with  all  costs  and  proceed- 
ings; and  where  a  vein  or  lode,  such  as  is  described  in  section 
twenty-three  hundred  and  twenfy,  is  known  to  exist  within  the 
boundaries  of  a  placer  claim,  an  application  for  a  patent  for  snob 

{)lacer  claim,  which  does  not  include  an  application  for  the  vein  or 
ode  claim,  shall  be  construed  as  a  conclusive  declaration  that  the 
claimant  of  the  placer  claim  has  no  right  of  possession  of  the  vein 
or  lode  claim;  but  where  the  existence  of  a  vein  or  lode  in  a  placer 
claim  is  not  known,  a  patent  for  the  placer  claim  shall  convey  all 
valuable  mineral  or  other  deposite  within  the  boundaries  thereof.*' 

Section  2,320  defines  the  extent  of  a  lode  mining  claim,  and  pro- 
vides that,  unless  controlled  by  the  customs  and  regulations  of  the 
miners,  or  the  local  laws,  such  lode  claim  may  extend  one  thousand 
five  hundred  feet  in  length  along  the  vein  or  lode,  and  three  hundred 
feet  on  each  side  of  the  middle  of  the  vein  at  the  surface.  This  is 
the  kind  of  a  lode  mining  claim  referred  to  in  the  section  above 
quoted,  and  which,  if  known  to  exist  within  the  boundaries  of  a 
placer  claim  for  which  application  is  being  made  for  a  patent,  and 
which  does  not  include  an  application  for  such  vein  or  lode  claim, 
shall  be  construed  as  a  conclusive  declaration  that  the  placer  olaim^ 
ant  has  no  right  to  the  possession  of  the  vein  or  lode  claim. 

There  is  a  vast  difierence  between  a  vein  or  lode  and  a  vein  or 
lode  mining  claim.    A  vein  or  lode  may  be  entirely  concealed  be- 
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neath  &e  earili's  surfaoe,  and  nnknowD  to  exist,  while  a  lode  miniiiff 
oIaud  is  on  the  soifaoe,  exposed  to  ^iew,  designated  by  stakes  and 
nonaments,  so  that  its  boundaries  may  be  readily  traoed,  besides  a 
jDotioe  posted  on  the  claim  and  a  record  of  the  location  in  the  propw 
eoonfy.    By  the  terms  of  the  statate,  it  is  a  vein  or  lode  in  a  placer 
dain,  the  existence  of  which  is  not  known,  that  the  placer  patent 
earries  with  it.    There  is  no  provision  in  the  statnte  which  anthor- 
iaes  the  placer  claimant  to  acquire  title  to  a  lode  mining  claim  by 
tirtne  of  his  placer  patent.    Il  the  lode  mining  claim  is  known  to 
exist,  the  placer  applicant  must  also  apply  for  a  patent  for  such  lode 
mining  claim.    He  acquires  no  title  to  the  lode  claim  by  virtue  of 
his  placer  patent;  and  if  he  makes  no  application  for  the  lode  claim, 
he  is  conclusively  presumed  to  have  no  right  to  or  interest  in  it. 
The  theory  of  the  statute  is,  that  a  vein  or  lode  of  quartz  may  exist 
in  placer  ground  that  is  unknown,  because  it  may  be  concealed  be- 
neath the  surface,  and  afterwards  uncovered  by  working  the  placer 
claim;  but  no  such  presumptions  can  arise  as  to  a  lode  mining  claim, 
which  must  exist  on  the  surface,  and  be  distinctly  marked  and 
bounded,  so  that  the  same  may  be  designated  and  distinguished 
from  all  other  property.     A  lode  mining  claim  is  a  definite,  distinct 
aod  certain  tract  or  parcel  of  land,  the  same  as  is  a  farm  or  a  town 
lot,  and  a  location  according  to  law,  and  the  record  thereof,  is  the 
title  by  which  it  is  held  and  owned.    The  location  of  a  quartz  lode 
mining  claim,  perfected  according  to  law,  creates  an  existing  out- 
standing grant  of  the  exclusive  right  to  the  possession  and  enjoy- 
ment of  all  the  surface  ground  included  within  the  boundaries  of 
the  claim;  and  such  a  location  is  just  as  much  a  withdrawal  from 
the  public  domain,  of  the  right  to  the  possession  of  the  property 
located,  as  is  the  fee  withdrawn  by  a  valid  grant  from  the  United 
Slates  under  the  authority  of  law,  or  the  possession  by  a  valid  and 
subsisting  homestead  or  pre-emption  entry.     Such  a  location  when 
perfected  has  the  effect  of  a  grant  by  the  United  States  of  the  right 
of  present  and  exclusive  possession:  Belk  v.  Meagher,  104  U.  S., 
279. 

In  the  case  of  the  Silver  Bow  Mining  Go.  v.  William  A.  Clarke  et  al.^ 
5  West  Coast  Bep.,  403,  decided  at  the  present  term,  this  court  used 
the  following  language:  "Having  discovered  a  vein  or  lode  and 
made  a  location  thereon  according  to  law,  the  locator  then  becomes 
entitled  to  the  exclusive  right  to  tne  possession  and  enjoyment  of  all 
the  aurfaoe  ground  included  within  the  lines  of  his  location.  This  is 
the  express  provision  of  the  statute,  section  2,322,  and  is  in  har- 
mony with  section  2,319,  which  declares  that  the  ground  in  which 
the  mineral  deposit  may  be  found  shall  be  open  to  occupation  and 
purchase.  The  right  to  acquire  the  full  title  which  attaches  to,  and 
accompanies  every  valid  location  of  a  mining  claim,  ought  to  be,  and 
is,  followed  by  the  right  to  the  exclusive  possesdion  and  enjoyment 
of  the  soil  of  such  claim.  *  *  *  This  statute  is  a  pre-emption 
law,  and  b^  the  location  of  a  mining  claim  under  it,  the  grounds 
included  within  the  boundaries  of  the  location  are  just  as  much 
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withdrawn  from  the  public  domain  as  the  fee  is  by  a  valid  grant 
from  the  United  States  under  the  authority  of  law,  or  the  possession 
under  a  valid  and  subsisting  homestead  or  pre-emption  entry.  This 
statute  is  an  offer  to  sell  the  public  mineral  lands  by  the  owner 
thereof,  and  the  locator,  by  making  a  location  thereon,  accepts  the 
offer,  thereby  closing  the  contract  of  purchase,  and  the  purchaser 
becomes  entitled  to  a  conveyance  when  he  has  compliea  with  the 
terms  of  the  contract.  »  »  «  If  the  location  of  a  mining  claim 
has  the  effect  of  a  grant  by  the  United  States  to  the  locator,  of  the 
right  to  the  present  and  exclusive  possession  of  the  ground  located, 
it  follows  that  there  could  not  be  a  like  grant  of  the  same  property 
to  any  other  person." 

The  land  included  within  the  boundaries  of  the  Pay  Streak  mining 
claim  having  been  thus  sold  and  withdrawn  from  the  public  mineral 
lands,  by  what  law  or  authority  is  it  included  in  a  placer  patent  and 
sold  again  to  some  other  person  ?  If  the  government  issues  a  pat- 
ent for  lands  that  have  been  previously  sold  or  reserved  for  sale,  the 
patent  is  so  far  void:  Steel  v.  Smelting  Oo.,  106  U.  S.,  460;  Patter- 
son V.  Winn,  11  Wheat.,  380;  New  Orleans  v.  U.  S.,  10  Peters,  662; 
Beichart  v.  Felps,  6  Wall.,  160;  Best  v.  Polk,  18  Wall.,  112;  Mor- 
ton  V.  Nebraska,  21  Wall.,  660;  Stoddard  v.  Ohambers,  2  How., 
284;  Polk's  Lessee  v.  Wendell,  9  Oranch,  99;  Polk's  Lessee  v.  Wen- 
dell, 6  Wheat.,  293;  U.  S.  v.  Tichner,  12  Fed.  Bep.,  415;  Smelting 
Co.  V.  Kemp,  104  U.  S.,  664;  Oapp's  Mineral  Land  Laws,  282. 

And  whether  the  elder  title  or  grant  is  *' known  "  to  the  subse- 
quent claimant  is  wholly  immaterial.  A  lode  claim  location  being 
f>erfected  according  to  law  and  recorded  in  the  proper  county  as  the 
aw  directs,  and  not  abandoned  or  forfeited  in  any  way,  is  a  title  that 
the  locator,  or  his  grantees  in  good  faith,  may  hold  and  defend  against 
eyery  other  person  or  claimant  by  a  subsequent  acquired  title.  His 
right  to  the  ground  located  is  property  which  he  may  dispose  of  at 
pleasure.  He  holds  it  by  virtue  of  his  location,  which  becomes  a 
contract  of  sale  and  purchase  between  the  locator  and  his  grantees 
and  the  government.  This  is  his  title,  the  means  by  which  he  holds 
possession  and  the  right  of  possession  to  his  ground;  and,  when 
thus  held,  the  ground  cannot  be  relocated,  claimed  or  taken  from 
him  in  any  way,  so  long  as  he  complies  with  the  law.  A  mining 
claim  thus  located,  owned  and  held,  is  ** known"  to  exist,  within  the 
meaning  of  the  statute.  It  is  '* known"  as  any  other  title  is,  bvthe 
record,  and  better,  for  the  location  is  so  distinctly  marked  an<{  de- 
signated on  the  ground  that  its  boundaries  may  be  readily  traced. 
The  law  presumes  that  such  a  title  is  ''known"  to  exist,  and  whether 
it  is  known  or  not,  no  other  person  can  acquire  any  title  or  interest 
in  the  property  so  located,  granted  and  sold.  The  government  can- 
not sell  to  a  placer  claimant  property  that  it  has  already  sold  to  a 
quartz  locator,  as  a  lode  mining  claim.  And  whether  the  placer 
claimant  "knows"  that  the  government  has  sold  the  property  to 
another,  is  immaterial.  The  title  of  the  purchaser  cannot  depend 
on  his  knowledge.     The  purchaser  holds  by  virtue  of  a  grant  irom 
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the  govarnmept,  and  if  this  grant  is  OTidenoed  by  a  perfected  looa- 
tioD,  any  other  person  attempting  to  obtain  title  to  the  same  ground 
is  presumed  to  "know"  of  the  prior  grant.  A  patent  to  one  person 
for  a  portion  of  the  mineral  lands  of  the  Unitea  States  already  sold 
by  the  government  to  another  person,  is  void;  and  the  knowledge  of 
the  patentee  does  not  affect  the  matter  one  way  or  another.  And  so, 
whether  the  appellant  knew  of  the  existence  of  the  Pay  Streak  min- 
ing claim  or  not,  he  could  not  acquire  any  title  to  such  mining  claim 
b^  virtue  of  his  placer  patent.  The  government  could  not  convey  to 
him  what  it  had  already  sold  to  the  respondents  and  their  grantors. 
It  is  claimed  that  the  reservations  in  the  placer  patent  of  all  quartz 
leads  known  to  exist  therein  are  void.  This  patent  is  not  before  us; 
but  if  it  contains  these  reservations,  it  shows  thai  the  land  depart- 
ment did  not  inquire  and  adjudicate  upon  the  question  as  to  the  ex- 
istence of  lode  mining  claims  within  the  boundaries  of  the  placer 
pstent.  If  it  had,  it  would  have  excepted  them  from  the  grant  by 
specific  boundaries  and  by  name.  But  whether  the  patent  makes 
such  exception  or  not  is  immaterial.  The  grant  of  the  placer  patent 
only  attaches  to  such  of  the  public  mineral  lands  as  the  government 
had  the  right  to  sell,  and  haa  not  sold  or  withdrawn  from  sale  before. 
Lode  mining  claims  are  excepted  from  the  placer  patent  by  the  stat- 
ute, and  it  is  impossible  for  the  land  department  to  grant  the  title  to 
SQcb  claims  in  a  placer  patent.  It  is  held  by  all  the  authorities  that 
the  action  of  the  land  department  in  issuyig  a  patent  for  the  public 
lands,  subject  to  sale  by  pre-emption  or  otherwise,  when  acting  within 
the  scope  of  its  authority,  is  conclusive  upon  the  legal  title,  but 
whether  the  land  so  conveyed  was  public  land  and  subject  to  sale, 
or,  in  other  words,  what  is  conveyed  by  the  patent,  under  the  statute 
by  which  it  was  issued,  may  be  inquired  into  even  in  an  action  at 
law:  Iron  Silver  Mining  Co.  v.  Sullivan  et  al.,  16  Fed.  Sep.,  829; 
108  XT.  S.,  660.  ''These  presumptions  as  to  the  conclusiveness  of  a 
patent  and  the  title  it  conveys  are  confined  to  matters  over  which 
the  land  department  has  jurisdiction.  It  must  act  within  the  scope 
of  its  authority,  and  as  authorized  by  law.  If  it  ^oes  beyond  its 
jurisdiction,  the  patent  would  be  so  far  void;  and  this  may  be  shown 
m  an  action  at  law:"  Silver  Bow  Mining  and  M.  Oo.  v.  Olarke, 
mpra.  ' '  Of  course,  when  we  speak  of  the  conclusive  presumptions 
attending  a  patent  for  lands,  we  assume  that  it  was  issued  in  a  case 
where  the  department  had  iurisdiction  to  act  and  execute  it;  that  is 
to  sav,  in  a  case  where  the  lands  belonged  to  the  United  States,  and 
provision  had  been  made  by  law  for  their  sale.    If  they  never  were 

tublic  property,  or  had  previously  been  disposed  of,  or  if  congress 
ad  made  no  provision  for  their  sale,  or  had  reserved  them,  the  de- 
partment would  have  no  jurisdiction  to  transfer  them,  and  its  at- 
tempted conveyance  of  them  would  be  inoperative  and  void,  no 
matter  with  what  seeming  regularity  the  forms  of  law  may  have  been 
observed.  The  action  of  the  department  would,  in  that  event  be  like 
that  of  any  other  special  tribunal  not  having  jurisdiction  of  a  case 
which  it  assumed  to  decide.    Matters  of  this  kind  disclosing  a  want 
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of  jnrisdiotion  may  be  considered  by  a  oonrt  of  law:**  Steele  r. 
SmeltiDg  Go.,  supra.  Polk's  Lessee  v.  Wendell,  9  Oraneh,  99 ;  Pat- 
terson y.  Winn,  11  Wheat.,  380;  Hoofnagle  v.  Anderson,  7  Wheat., 
212;  Boardman  y.  Lessee  of  Beed,  6  Pet. ,  328;  Bagnell  y.  Broderick, 
18  Pet. ,  486;  Moore  y.  Bobbins,  96  U.  8.,  630.  These  anthorities are 
conclnsiye  npon  the  proposition  that  if  the  land  department  under- 
takes to  conyey  by  patent  a  title  to  the  public  lands  which  hate 
preyionsly  been  sold  by  the  goyemmebt,  the  patent  is  yoid,  and 
that  this  matter  may  be  inquired  into  eyen  in  an  action  at  law;  and 
in  a  court  of  equity  the  inquiry  under  proper  ayerments  may  take  a 
.much  wider  scope. 

This  action  is  not  an  attack  on  the  placer  patent,  but  is  an  incjuiiy 
as  to  what  was  conyeyed  by  the  patent  under  the  statute  by  yirtne 
of  which  it  was  issued.  Appellant's  patent  is  good  so  far  as  it  was 
authorized  by  law,  and  respondents  aonot  impeach  it  or  question  it 
to  that  extent.  They  seek  to  show  what,  under  the  statute  by  yirtne 
of  which  the  patent  was  issued,  was  conyeyed  by  it.  A  patent 
issued  in  pursuance  of  law  is  condusiye  upon  tiie  legal  title,  but  if 
issued  for  lands  preyiously  sold  or  reseryed  from  sale,  it  has  no  effect 
upon  the  legal  title,  for  the  reason  that  it  is  not  issued  in  pursuance 
Of  law,  and  is,  therefore ,  yoid .  It  was  not  neeessary  that  the  own- 
ers of  the  Pay  Streak  mining  claim  should  haye  filed  any  protest  or 
adyerse  claim  to  the  placer  application  of  appellant.  Tney  did  not 
own  or  claim  any  interest  in  the  placet  ground,  and  the  appellant 
could  acquire  no  interest  in  their  ground  by  yirtue  of  his  placer 
patent. 

It  was  found  by  the  jury  as  a  fact,  and  adopted  and  ajmroysd 
hj  the  court,  that  the  grantors  of  respondents,  in  April,  lo78,  and 
six  months  before  appellant's  application  for  a  patent  on  the  public 
mineral  lands  of  the  United  States,  discoyered  a  yein  or  lode  of 
quartz  or  other  rock  in  place,  bearing  silyer,  gold  and  other  yaluable 
deposits,  within  the  boundaries  of  the  ground  mentioned  in  ajqiel- 
lant's  application,  and  thereupon  made  a  location  of  the  Pay  S^mk 
mining  claim,  by  yirtue  of,  and  including,  such  discoyery,  by  stalk- 
ing the  same  so  that  its  boundaries  could  be  readily  traced,  and 
Eoeting  a  notice  on  the  claim  within  the  boundaries  thereof,  and 
aying  the  same  recorded  in  the  proper  county,  in  pursuance  of  law. 
It  was  a  perfected  lode  claim  location,  and  so  continued  in  fuU  force 
and  effect  at  the  time  when  the  appellant  applied  for  and  obtained  a 
placer  patent  for  the  same  ground.  The  placer  patent  is  void  as  to 
the  ground  included  within  the  boundaries  of  the  lode  olaim  looa* 
tion. 

The  judgment  is  aflSrmed. 
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AnDEBSON  v.  HuLKE  ST  AL. 

Filed  Januarv  S,  1886. 

Monrr  Had  akd  RianvK)~-Acnoir  Aaainst  Aobmt- -Dswand  Most  bb  AyEBBSD.->- 
In  ai  actioB  agaihst  ui  agent  to  recovtr  inooey  had  and  raoeiYed  to  the  plaintiiS's  tue,  the 
compWnt  must  aver  a  demand  and  refusal  to  pay. 

AfPXAL  from  the  first  district  coart  of  Tellowstone  eonntj.  Th^ 
opinion  states  the  facts. 

Sanders  dt  CuUen  and  Andrew  F,  Burleigh^  for  the  appellants. 
E,  W,  &  c7.  K.  loole,  for  the  respondent. 

OoHJBN)  J.  This  is  an  appeal  from  a  jadsment  in  favor  of  the 
plaintiff,  the  respondent,  founded  upon  the  following  complaint, 
which  the  appellant  insists  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action : 

"Plaintiff,  in  the  above  entitled  action,  complaining  of  the  above 
named  defendants,  alleges  that  the  above  named  defendants,  on  or 
about  the  first  day  of  February,  1883,  were  indebted  to  the  plaintiff 
in  the  sum  of  two  hundred  and  fifty-nine  dollars,  balance  due  plaintiff 
for  money  received  by  defendants  upon  sale  of  lots  7  and  8  in  block 
Hi  in  the  town  of  Billings  in  said  county  and  territory.  That  the 
same  is  now  due  and  unpaid.  Wherefore,  plaintiff  demands  judgment 
against  said  defendants  for  the  sum  of  two  hundred  and  fifty-nine 
dollars,  together  with  interest  upon  the  same  from  the  first  day  of 
February,  1883,  besides  costs  of  this  action." 

To  this  complaint  the  defendants  answered  in  two  paragraphs: 
"  First.  A  denial  that  they,  or  either  of  them,  on  the  first  day  of  Feb- 
ruary, 1883,  or  at  anv  other  time,  were  indebted  to  the  plaintiff  in 
said  sum,  or  any  other  sum.  Second.  That  on  or  about  the  date 
last  mentioned  the  defendants  held  a  mortgage  upon  said  lots  7  and 
8  in  block  114,  and  plaintiff  being  desirous  of  selling  them,  it  was 
agreed  by  and  between  plaintiff  and  defendants  that  the  purchase 
money  realised  from  the  sale  of  said  lots  should  be  applied  to  the 
payment  of  other  lots  in  Billings  owned  by  said  plaintiff  and  owing 
to  the  defendants.  That  said  purchase  money  was  so  applied,  and 
^as  done  at  the  express  consent  and  desire  of  said  plaintiff,**  fol- 
lowed by  a  prayer  ^*  for  damages  for  the  malicious  and.  wrongful  in- 
stitution of  the  suit  and  for  the  expenses  and  inconvenience  conse* 
qsent  thereon." 

Without  further  pleading,  on  the  tenth  day  of  October,  1888,  the 
cause  was  tried  by  a  jury,  which  rendered  a  verdict  for  the  plaintiff, 
and  assessed  his  damages  at  two  hundred  and  fifty-nine  dollars,  with 
interast  and  eosts.  Two  days  after  this,  on  the  twelfth  day  of  Octo- 
ber, the  defiendant  moved  to  set  aside  the  verdict,  for  the  following 
leasons: 

1.    Beeame  it  is  contrary  to  the  evidence. 

8.  Beeanse  the  oomplaint  does  not  state  facts  snfficmit  to  con* 
atitile  a  oause  of  action. 
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8.  Beoanse  the  allegation  of  new  matter  in  the  answer,  which 
constituted  a  defense,  is  not  denied  by  replication,  nor  is  any  reply 
filed  herein. 

This  motion  was  oyerraled,  and  the  court  permitted  the  plaintiff 
to  file  a  reply  to  the  above  answer,  which  is  as  follows:  The  plaintiff 
denies  that  there  was  any  agreement  entered  into  at  any  time  be- 
tween the  plaintiff  and  defendants,  to  the  effect  that  the  purchase 
money  realized  from  the  sale  of  lote  seven  and  eight,  in  block  one 
hundred  and  fourteen,  should  be  applied  to  the  payment  of  sums 
due  upon  other  lots  in  said  town,  owing  to  defendants.  Plaintiff 
denies  that  said  sum  of  two  hundred  and  fifty-nine  dollars,  or  any 
part  thereof,  was  applied  by  defendants  to  the  payment  of  indebted- 
ness of  plaintiff  to  the  defendants  for  other  lots,  with  plaintiff's  con- 
sent. 

To  the  filing  of  this  reply  the  defendants,  at  the  time,  excepted. 
Thereupon  the  court,  over  the  objection  of  the  defendants  as  to  the 
sufficiency  of  the  complaint,  rendered  judgment  upon  the  verdict, 
and  the  defendants  gave  notice  of  appeal  to  this  court. 

Does  the  complaint  state  facts  sufficient  to  constitute  a  cause  of 
action  ? 

It  is  alleged  that  the  defendants  have  received  money  for  the  sale 
of  lots,  for  which  suit  is  brought.  The  defendants  were  the  agents 
of  the  plaintiff  to  sell  certain  town  lots,  and  to  collect  and  receive 
the  purchase  money  therefor.  There  id  no  averment  in  the  com- 
plaint of  a  demand  for  the  money  collected  by  the  defendants  for 
the  plaintiff  as  his  agents,  or  of  a  refusal  to  pay.  This  action  is 
founded  on  a  supposed  breach  of  trust,  which  must  be  made  oat 
affirmatively  before  the  agent  can  be  charged.  In  Taylor  v.  Bates, 
6  Gowen,  376,  it  has  been  held  that  an  action  would  not  lie  against 
an  attorney  for  money  collected  for  his  client  until  after  a  demand 
or  a  request  to  remit.  The  learned  judge  said  the  contrary  doctrine 
would  be  in  opposition  to  the  nature  of  the  defendant's  trust,  as 
well  as  against  justice  and  ffood  faith.  T)ie  same  point  was  adjudged 
in  Bathbun  v.  ingalls,*7  Wend.,  320,  where  the  plaintiff  was  non- 
suited, although  several  years  had  elapsed  between  the  time  of  col- 
lecting the  money  and  the  bringing  of  the  action.  See  Oooley  v. 
Betts,  24  Wend.,  203.  In  this  case,  justice  Bronson  says:  '' It  is 
the  duty  of  an  agent  to  render  an  account  of  his  transaotionB  to  his 
principal  within  a  reasonable  time,  and  when  it  appears  that  he  has 
neglected  to  do  so,  an  action  for  not  accounting  may,  perhaps,  be 
maintained  without  a  demand.  But  here  there  was  no  evidence  to 
show  that  the  defendants  had  not  rendered  an  account.  And,  be- 
sides, the  action  is  for  not  paying  over  the  proceeds  of  the  ^poods, 
the  special  counts  beinff  laid  out  of  the  case;  and,  in  such  action,  it 
is  necessary  to  show  a  demand  or  instructions  to  remit." 

In  Beina  v.  Cross,  6  Gal.,  31,  the  complaint  alleged  that  the  de- 
fendant contracted  to  carry  certain  freight  from  the  port  of  Aoapulco 
to  Valparaiso  in  consideration  of  a  certain  sum  of  money,  a  portion 
of  which  was  paid  by  plaintiff  in  advance.     That  defendant  received 
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freiffht  on  his  vessel ,  and  departed  on  the  Toyaf^,  bnt  did  not 
perform  nis  contract »  because  of  the  loss  ol  his  vessel  at  sea.  The 
complaint,  also,  contained  a  second  count  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff.  The  court  say:  ''The  second 
count  is  bad,  because  it  is  not  alleged  that  demand  had  been 
made  on  the  defendant.  A  party  receiving  money  to  the  use  of  an- 
other is  rightfully  in  possession  until  the  same  is  demanded.'' 

The  evidence  is  not  in  the  record,  and  we  cannot  presume  ihat 
there  was  proof  to  supplv  the  omitted  averment  of  a  demand.  The 
verdict  must  be  sustainea  by  the  pleadings,  and  they  are  silent  as 
to  a  demand. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


BuRNEY  V.  Bebbt. 

Filed  January  10,  1886^ 

l^NiNO  CLAiM—NonoB  GW  LOCATION— FoRM  OF  Vbrification.— Anotice  of  location  of 
a  mining  claim,  filed  for  record  in  the  office  of  the  county  recorder,  is  insufficient,  under 
section  ^3,  5  diT.,  590,  of  the  revised  statutes  of  this  territory,  unless  all  the  facts  required 
to  be  stated  therein  by  section  2,824  of  the  United  States  revised  statutes,  are  verified  by  tha 
oath  of  Uie  locator.  A  verification  that  merely  states  that  the  locator  is  the  ''discoverer  of 
the  lode  and  a  bona  fide  citizen  of  the  United  States,"  is  insufficient. 

AppjBAii  from  the  third  district  court  of  Jefferson  county.  The 
opinion  states  the  facts. 

E.  W.  A  e7.  K.  Ibole,  for  the  appellant. 

John  S.  Strober  and  Thomas  F.  Casey y  for  the  respondent. 

CoBUBM,  J.  This  is  an  action  of  ejectment  for  the  possession  of 
a  quartz  lode  mining  claim,  known  as  the  Silver  King,  in  an  unor- 
ganized  mining  district  in  Jefferson  county.  It  is  stated  in  the  bill 
of  exceptions  that  the  plaintiff,  having  made  out  a  prima  fade  case 
for  the  jury,  rested  his  case,  and  thereupon  .defendant  placed  upon 
the  witness  stand  the  defendant,  who  testified  that  he  had  located 
the  property  in  dispute,  and  identified  a  certain  paper  purporting 
to  be  a  notice  of  location  of  the  Julia  Gold  Lode,  which  said  notice 
the  defendant  then  offered  in  evidence,  which  is  as  follows: 

''Kotice  is  hereby  given  that  the  undersigned  did,  on  the  sixth 
day  of  July,  lb78,  discover  and  locate  a  quartz  lead,  lode,  or  vein, 
containing  valuable  mineral,  to  which  he  has  given  the  name  of  the 
Julia  lode,  under  the  act  of  confess  of  May  10, 1872;  he  claims 
one  thousand  five  hundred  feet  in  length  on  the  line  of  the  lode, 
commencing  at  the  center  of  the  discovery  shaft  and  rnnninff  west 
one  thousand  five  hundred  feet,  and  three  hundred  feet  in  width  on 
each  side  of  the  center  of  the  lode  for  the  whole  distance  claimed 
in  length.  The  said  lode  is  located  in  Jefferson  county,  Montana 
territory,  on  the  northern  slope  of  the  ranse  of  mountains  which 
divide  the  waters  of  the  north  and  south  f orxs  of  the  Little  Boulder 
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Greek.    The  nearest  known  claims  to  the  said  lode  is  the  placer 
mining  claims  of  A.  B.  Beattj  &  Co.,  on  McOinley  golch. 

''(Signed,)  '•John  M  Bebbi. 

Kark. 

'•The  territory  of  Montana,  Jefferson  county: — On  the  sixth  day 
of  Jaly,  1878,  personally  appeared  before  me,  John  Berry,  known 
to  me  to  be  the  signer  of  the  above  notice  of  location,  who,  being 
duly  sworn,  says  he  is  the  disooyerer  of  the  lode,  and  farther  says 
he  IS  a  bonajide  citizen  of  the  United  States.'* 

This  is  signed  and  sealed  by  the  notary  pnblic. 

To  the  introdaction  of  this  notice  the  plaintiff  objected  for  Uie 
reason,  among  others,  that  the  notice  was  wholly  defectiye  and  in- 
saffioient  in  law,  because  the  matters  and  things  stated  in  the  said 
notice  are  not  upon  the  oath  of  the  locator.  The  court  overruled 
the  objection,  and  admitted  the  notice  in  evidence.  There  followed 
a  verdict  and  a  judgment  for  tiie  defendant,  and  the  plaintiff  ap- 
pealed to  this  court. 

The  statute  of  this  territory,  sec.  873,  6th  division,  690,  Bev. 
Stats.,  is  as  follows:  '*Any  person  or  persons  who  shall  hereafter 
discover  any  mining  claim  upon  any  vein  or  lode,  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  mineral  de- 
posits, shall,  within  twenty  days  thereafter,  make  and  file  for  record 
m  the  office  of  the  recorder  ot  the  county  in  which  said  discovery  is 
made,  a  declaratory  statement  thereof  in  writing,  on  oath,  before 
some  person  authorized  by  law  to  administer  oaths,  describing  such 
claim  in  the  manner  prescribed  by  the  laws  of  the  tlnited  States." 

The  statute  of  the  United  States  is  as  follows:  Sec.  2,324.  "All 
records  of  mining  claims  hereafter  made  shall  contain  the  name  or 
names  of  the  locators,  the  date  of  the  location,  and  such  a  descrip- 
tion of  the  claim  or  claims  located,  by  reference  to  some  natural 
object  or  permanent  monument,  as  will  identify  the  claim.** 

These  essential  facts,  such  as  the  name  of  the  locator,  the  date  of 
the  location,  the  description  of  .tiie  claim  as  to  its  mineral  veins  and 
the  bounds  or  lines,  with  reference  to  some  natural  object  or  per- 
manent monument,  must  be  sworn  to  by  the  locator. 

In  this  case  the  statutes  of  the  United  States  and  the  territory 
have  not  been  complied  with.  The  notice  of  location  has  not  been 
sworn  to  as  required.  The  facts  therein  contained  are  set  fortti,  not 
under  the  solemnitjr  of  an  oath;  the  only  matters  verified  by  oatii 
are  the  facts  that  the  locator  is  the  discoverer  of  the  lode  and  that 
he  is  in  good  fitith  a  citizen  of  the  United  States.  This  evidenee 
ahoold  have  been  rejected;  since  the  law  contemplates  that  the 
notice  of  location  shall  be  in  the  nature  of  an  afidavit  to  tiie  fads 
reouired  by  law  to  be  contained  tiierein. 

lodgment  reversed  and  cause  remanded  for  a  new  trial. 
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TsBBiTOBX  t;.  Fabnswobth. 

JFikd  January  t9^  1886. 

ComaaciAL  Tbayslkb— Who  is— Must  Pat  LicENSB.~An  agent  carrying  lampleB  of 
Ml  principal's  merdiandiae,  and  m^citing  orderB  for  his  gtioda,  who  exhibits  the  samples  to. 
Slid  iolioits  and  obtains  an  order  for  goods  of  the  same  oharaoter  as  the  samples,  from  a  third 
penoQ,  is  a  oommerdal  traveler,  within  the  meaning  of  the  act  of  July  U2,  1879,  and  must, 
btfore  carrying  on  such  bnsiness,  obtain  the  license  required  by  the  act. 

Thm  Sams— Act  Riqitisiko  Licbmsk  is  GoNniTUTioNAL.— The  act  of  July  22, 1879,  re- 
qniriiig  every  commeroial  traveler,  *  •  •  selling,  or  offering  to  sell,  any  goods,  wares  or 
merobandise,  to  be  delivered  at  a  future  day,  to  obtain  a  license  before  carrying  on  such 
bnsinev,  in  each  countywhere  sach  business  may  be  trauMactad,  is  not  in  conflict  with  either 
of  those  clauses  of  the  United  States'  constitution  providing  that  "the  oiUzena  of  each  state 
thall  be  entitled  to  all  the  privileges  and  immunities  of  the  citizens  of  the  several  states, ** 
that  congress  shall  have  power  "  to  regulate  commerce  with  foreign  nations  and  among  the 
■Sfwal  stsfaes,  sad  with  the  Indian  tribes,"  and  that  "  no  state  shall,  without  the  consent  of 
oQDgress,  lay  any  impost  or  duties  on  imports  and  exports,  except  that  may  be  absolutely 
neoeisary  for  exercising  its  inspection  lavi-s.  And  this  is  so,  although  the  person  pursuing 
the  oooapation  of  a  commercial  traveler  is  a  vltisen  of  another  state,  and  toe  goods  sold  op 
oibred  for  sale  by  him  are  situated  and  mSnufactured  in  another  state. 

Tkb  Savb— Ijoensb  NOT  A  DotT  OB  Impobt  Upon  Impobts.— Such  statute  only  imposes 
a  tax  upon  the  bustDssR  er  occupation  of  the  commercial  trav^er,  and  is  the  price  exacted  by 
the  territory  for  the  inrivilege  allowed  by  it  of  pursuing  within  its  limits  a  particular  trade, 
bmtaces  or  avocation ;  it  does  not  lay  a  duty  or  impost  upon  imports. 

MiSDSMBANOB  KBBD  NOT  BE  Pbobeoutbd  bt  Indiotmbnt.—A  mitdeme»Dor  is  not  a  cap- 
ital or  other  infamous  crime,-  within  the  meaning  of  the  fifth  amendment  of  the  United 
States'  constitution,  and  need  not  be  prosecuted  by  presentment  or  indictment  by  a  grand 
jray. 

AppBAii  from  Hxe  first  district  oonrt  of  Gkillatin  oonnty.  The 
Qpioion  states  the  facts. 

Banders  dt  CuUen,  and  Luce  d  Armstrong ^  lot  the  appellant. 
Wm.  H,  Hunty  for  the  respondent, 

Galbbaith,  J.  This  is  an  appeal  from  a  judgment  rendered  by 
the  court  of  the  first  judicial  aistrict,  aflSrming  the  judgment  of  the 
probate  court  of  Oallatin  county,  whereby  a  penalfy  of  fifty  dollars 
was  imposed  upon  the  appellant  for  the  violation  of  an  act  ''to  pnv 
vide  for  licensing  commercial  travelers,"  approved  July  22,  1879, 
and  hereafter  given.  In  this  case,  the  following  facts  were  agreed 
upon: 

1.  That  the  defendant  was,  at  the  time  alleged  in  the  complaini 
herein,  a  commercial  traveler  engaged  at  Livingston,  Oailatiii 
county,  Montana^  in  conducting  his  said  vocation,  as  follows,  and 
not  otherwise. 

2.  That  Auerbaob,  Finch  &  Van  Slick  are  a  mercantile  firm, 
resident  at  St.  Paul,  in  the  state  of  Minnesota,  engaged  there  in  the 
sale  of  goods,  wares  and  merchandise,  where  each  member  of  said 
firm  resides,  each  being  a  citizen  of  the  United  States,  and  also  of 
the  said  state  of  Minnesota. 

8.  That  the  goods  belonging  to  said  firm  for  sale,  are  at  said  BL 
Paul,  and  were  at  siud  St.  Paul  at  the  time  of  the  oommisBioB  by  the 
defendant  of  the  acts  herein  found  to  have  been  committed. 

4b  That  the  defendant  was  then,  and  ever  since  hath  been  a  citizen 
of  the  Umted  Statee,  and  a  resident  of  the  state  of  Wisconsin,  and 
a  citizen  thereof  . 
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6.    That,  as  a  commercial  traveler  for  said  Aaerbach,  Finch  &  Van 
Slicky  with  samples  of  their  goods  aforesaid,  in  said  St.  Paul,  said 

defendant,  on  the day  of  May,  1883,  came  to  Livingston  in  said 

Gallatin  county,  where  he  did  exhibit  said  samples  of  said  goods, 
and  did  represent  and  affirm  them  to  be  fair  samples  of  the  goods 
then  owned  and  possessed  in  said  St.  Paul,  bv  said  Aaerbach,  Finch 
&yan  Slick,  and  which  said  goods  then  were  there,  to-wit:at  said  St 
Panl,  and  there  had  for  sale;  and  did  then  and  there,  to-wit:at  Liv- 
ingston aforesaid,  on  the  date  aforesaid,  solicit  of  one  John  Doe, 
then  and  there  being  a  merchant,  that  he  give  to  said  defendant  an 
order  for  divers  and  snndry  of  the  said  goods,  wares  and  merchan- 
dise of  said  Auerbach,  Finch  &  Van  Slick,  then  being  at  St.  Paul 
as  foresaid,  and  did  then  and  there  obtain  such  order,  and  did  then 
and  there  agree  that  the  said  defendant  would  forward  the  said  order 
to  the  said  Auerbach,  Finch  ^'^Yan  Slick,  and  that  if  said  order  should 
be  accepted  by  said  Auerbach,  Finch  &  Van  Slick,  said  goods,  in 
said  order  mentioned,  would  be  delivered  to  said  John  Doe  at  the 
warehouse  of  H.  B.  B  Co.,  at  St.  Paul,  to  be  shipped  to  said  John 
Doe,  at  Livingston  aforesaid;  and  that  said  Auerbach,  Finch  &  Yan 
Slick  were  at  liberty  to  reject  or  accept  the  order. 

6.  That  none  of  said  goods  were  then  and  there  delivered  at  Liv- 
ingston aforesaid ;  nor  was  it  the  agreement  or  understanding  that 
the  same  were  to  be  then  and  there  aelivered,  but  it  was  agreed  that 
the  said  order  was  to  be  by  said  defendant  forwarded  from  said  Liv- 
ingston to  said  St.  Paul  as  aforesaid,  when  and  where  the  said  goods 
were  to  be  shipped  from  Minnesota  to  Montana  as  aforesaid. 

7.  That  the  defendant,  as  aforesaid,  was  the  instrumentality  by 
which  Auerbach,  Finch  &  Yan  Slick  consummated,  as  well  as  inaug- 
urated the  transaction  aforesaid,  by  means  whereof  they  obtained 
said  order  for  the  sale  of  their  goooB,  should  they  accept  said  order 
and  sell  said  goods. 

8.  That  for  the  foregoing  business  the  defendant  did  not  at  first, 
or  at  all,  obtain  a  license  from  the  treasurer  of  Oallatin  county. 

It  is  claimed  that  the  above  facts  ''do  not  bring  the  defendant 
within  the  purview  or  provisions  of  the  foregoing  act."  This  aet^ 
or  so  much  thereof,  as  it  is  necessary  to  quote,  is  as  follows :  ''  Eveiy 
commercial  traveler,  agent,  drummer  or  other  person,  seUing,  or 
offering  to  sell,  any  goods,  wares  or  merchandise  of  any  kind,  to  be 
delivered  at  some  future  time,  or  carrying  samples  and  selling  or 
offering  to  sell  goods,  wares  and  merchandise  of  any  kind  similar  to 
said  samples,  to  be  delivered  at  some  future  time,  shall,  before  car- 
rying on  such  business,  pay  a  license  therefor  of  twenty-five  dollars 
in  each  county  where  such  business  may  be  transacted.  Such  pay- 
ment shall  be  made  to,  and  such  license  issued  by  the  county  treas- 
urer, and  the  license  so  issued  shall  authorize  the  person  named 
therein  to  carry  on  said  business  of  a  commercial  traveler  in  said 
county  for  the  period  of  three  months  from  the  date  thereof.  And 
it  is  hereby  made  the  duty  of  every  justice  of  the  peace,  constable, 
sheriff,-  and  all  peace  officers,  to  demand  the  license  of  any  soeh 
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oommercial  traveler,  dmmmery  agent,  or  other  person,  who  has  sold, 
oris  offering  to  sell,  goods,' wares  or  merchandise  in  his  county,  and  if 
Buch  person  be  found  not  to  have  a  license  as  required  by  this  act, 
or  if«  upon  demand  made  by  axiy  such  officer,  he  shall  not  exhibit 
the  same,  the  person  so  offending,  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof,  shall  be  fined  in  an^  sum  not  less  than 
fifty  dollars  nor  more  than  one  hundred  dollars,  in  the  discretion  of 
the  court.** 

The  a^eed  statement  of  facts,  stripped  of  its  verbiage  and  con- 
densed mto  a  form  sufficiently  comprenensive  to  present  the  ques- 
tion raised^  is  in  substance  as  follows; 

B.  is  engaged  in  the  sale  of  merchandise.  A.  is  a  commercial 
traveler,  carrying  samples  of  6.*s  merchandise,  and  his  agent  to  so- 
licit orders  for  his  goods.  A.  exhibits  the  samples  to,  and  solicits 
and  obtains  an  order  for  goods  of  the  same  character  as  the  samples, 
from  0.    This  constitutes  an  offer  by  A  to  sell  the  goods. 

The  above  state  of  facts  must  have  this  signification,  if  agency, 
acts  and  words  have  any  meaninff.  It  is  not  necessarr,  in  order 
that  the  offer  to  sell  should  be  within  the  provision  of  the  statute, 
that  the  goods  should  be  the  property  of  A.  It  is  sufficient  if  the 
offer  be  to  sell  any  goods,  wares  or  merchandise.  We  are,  there- 
fore, of  the  opinion  that  the  facts  stated  bring  the  appellant  within 
the  meaning  of  the  above  statute. 

The  transcript  shows  that  this  case  was  commenced  in  the  pro- 
bate court  in  Gallatin  countv,  which  had  jurisdiction  thereof,  upon 
a  complaint  filed  therein.  This  is  in  accordance  with  the  laws  of  this 
territory.  ''Prosecutions  in  the  probate  court,  or  justice  of  the 
peace  courts,  shall  be  by  complaint:*'  Sec.  6,  3d  division,  criminal 
practice,  rev.  stats.,  288.  Tnis  is  a  bare  misdemeanor;  it  is  not 
''a  capital,  or  otherwise  infamous  crime,*'  as  mentioned  in  section 
five  of  the  amendments  to  the  constitution  of  the  United  States.  A 
presentment  or  indictment  by  a  grand  jury,  was,  therefore,  not  re- 
quired. 

The  principal  question,  however,  presented  is,  whether  or  not  this 
act  is  in  conflict  with  the  constitution  of  the  United  States  ? 

It  is  contended :  First — ^That  this  act  is  in  conflict  with  that  clause 
in  the  constitution  which  provides  that ''  the  citizens  of  each  state 
shall  be  entitled  to  all  the  privileges  and  immunities  of  the  citizens 
of  tfie  several  states.'*    Ana  also  with  those  provisions  thereof  which 

}>rovide  that  congress  shall  have  power  ''  to  regulate  commerce  with 
oreign  nations  and  among  the  several  states,  and  with  the  Indian 
tribes.**  And  that  '*  no  state  shall,  without  the  consent  of  congress, 
lay  any  impost  or  duties  on  imports  and  exports,  except  what  may 
be  absolutely  necessary  for  exercising  its  inspection  laws.*' 

The  presumption  is  always  in  favor  of  the  validity  of  an  act  of 
the  legislature,  and  the  burden  is  upon  the  party  claiming  that  it  is 
otherwise,  to  show  that  it  is  so,  clearly  and  satisfactorily.  An  act 
should  not  be  adjudged  unconstitutional,  except  where  it  is  plainly 
repugnant  to  the  fundamental  law.     In  a  case  of  this  kind,  it  is  only 
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with  the  power  of  the  legislature  viewed  in  relation  to  the  fonda- 
mentid  law,  and  not  with  the  expediency  or  propriety  of  its  legiBla- 
tioD,  that  the  ooort  has  to  do.  These  are  matters  for  the  oonsideri- 
tion  of  the  legislature  itself,  when  it  enacts  the  law. 

We  do  not  think  that  the  act  is  in  conflict  with  the  first  clause  cf 
the  constitntion  above  qaoted,  as  it  does  not  discriminate  against 
the  oitiflens  of  other  states  and  territories.  We  can  see  no  reason 
why  this  territory  cannot  subject  all  persons  who  come  within  its 
jurisdiction,  although  citizens  of  other  states  and  territories,  for  the 
purpose  of  engaging  in  the  kind  of  business  mentioned  in  the  act, 
to  tne  same  conditions  as  to  payment  of  a  license  tax  therefor  as  aie 
imposed  upon  its  own  citisens.  The  act  requires  the  paym^it  of  a 
license  for  the  purchase  of  a  privilege  to  do  the  kind  of  business 
mentioned  therein,  just  as  in  the  case  of  licenses  required  by  law  to 
be  purchased  for  the  privilege  of  pursuing  a  particular  trade,  profes- 
sion or  occupation.  The  act  is  not  obnoxious  to  the  objection  tiiat 
it  is  discriminating,  for  its  provisions  apply  to  all  persons  pursuing 
the  occupation  mentioned  therein  alike,  whether  citiaens  of  other 
states  and  territories  or  of  the  territory  of  Montana;  and  to  Uie 
goods,  wares  and  merchandise  of  this  territory  as  well  as  those  of 
foreign  production  and  manufacture.  The  act  does  not,  therefore, 
come  within  the  purview  of  the  decision  of  the  supreme  court  of  ibe 
United  States,  in  Ward  v.  Maryland,  12  Wall.,  418,  where  it  was 
held  that  a  statute  of  the  state  of  Maryland  was  unconstitutional  as 
discriminating^  against  the  citizens  of  other  states,  which  ''made  it  a 
penal  oflfense  in  every  person,  not  being  a  permanent  resident  in  the 
state,  to  sell,  oifer  for  sale,  or  expose  for  sale,  within  certain  limits 
in  the  state,  any  goods,  wares  or  merchandise  whatever,  other  than 
agricultural  products  and  articles  manufactured  in  Maryland  within 
tiie  said  litnito,  either  by  card,  sample  or  other  specimen,  or  by  written 
or  printed  trade  list,  or  catalogue,  whether  such  person  be  the  maker, 
or  manufacturer,  or  not,  without  first  obtaining  a  license  so  to  do.** 
This  statute  plainly  imposed  a  discriminating  tax  upon  persons  trad- 
ing in  the  manner  mentioned  therein,  within  certain  limits  in  the 
state,  who  were  residents  of  other  states.  And  it  was  solely  upon 
this  ground  that  the  statute  was  declared  unconstitutional,  and  jus- 
tice Clifford,  delivering  the  opinion  of  the  courts  says:  *'  Taxes,  it  is 
conceded,  in  those  cases  (referring  to  Woodruff  v.  rarham,  8  Wall., 
139,  and  Hinson  v.  Lott,  Id.,  151),  may  be  imposed  by  a  state  on 
ail  sales  made  within  the  state,  whether  the  goods  sold  were  the 
produce  of  the  state  imposing  the  tax,  or  of  some  other  state,  pro- 
vided the  tax  imposed  is  uniform ;  but  the  court,  at  the  same  time, 
decides  tliat  a  tax  discriminating  against  the  commodities  of  the  citi- 
zens of  the  other  states  of  the  union,  would  be  inconsistent  with 
the  provisions  of  the  federal  constitution;  and  the  law  imposing 
such  a  tax  would  be  unconstitutional  and  invalid." 

No  question  is  made  in  this  case  as  to  the  uniformity  of  the  tax; 
and  it  does  not  discriminate  against  either  the  persons  or  property 
of  other  states.    Neither  in  respect  to  discrimination  is  the  a^  un- 
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der  ooDsideratioii  mnular  in  aaij  way  whatever  to  *tbe  aot  deekred 
anconstitational  in  the  case  of  Welton  ▼.  Missouri,  91  U.  S.,  376. 
The  aot  in  qaestioDy  in  that  case,  required  ''  the  payment  of  a  lioense 
tax  from  persons  who  deal  in  the  sale  of  goods,  wares  or  merchan- 
dise which  are  not  the  growth,  product  or  manufacture  of  the  state, 
by  going  from  place  to  place,  to  sell  the  same,  in  the  state;  and  re- 
qaiied  no  such  lioMise  tax  from  persons  selling  in  a  similar  way" 
goods  which  were  the  growth,  produce  or  manufacture  of  the  state. " 

The  statute  in  ouestion  differs  from  the  one  in  the  case  aboTe 
stated,  in  that  it  aoes  not  discriminate  against  **  the  sale  of  goods, 
wares  and  merchandise  which  are  not  the  growth,  product  or  manu- 
facture of  this  territory.*'  It  was  upon  the  gtound  of  discrimina- 
tion that  this  case  was  decided. 

At  the  dose  of  bis  opinion  in  this  case,  Field,  justice,  speaking 
for  the  eourt,  says:  **  As  the  main  object  of  that  commerce,  i.  e., 
iBterstate  commerce,  is  the  sale  and  exchange  of  commodities,  the 
policy  thus  established  would  be  defeated  by  disoriminuting  legis- 
lation like  that  of  Missouri."  And  then,  referring  to  the  case  of 
Woodruff  V.  Parham,«upra,  continues:  "Mr.  justice  Miller,  speak- 
ing tor  the  court,  after  observing,  with  respect  to  the  law  of  Ala- 
bama, then  under  consideration,  that  there  was  no  attempt  to  dis- 
criminate injuriously  against  the  products  of  other  states,  or  the 
rights  of  their  citizens,  and  the  case  was  not,  therefore,  an  attempt 
to  fetter  commerce  among  the  states,  or  to  deprive  the  citisens  of 
other  states  of  any  privilege  or  immunity,  said:  '  But  a  law  having 
such  operation  would,  in  our  opinion,  be  an  infringement  of  the 
provisions  of  the  constitution  which  relate  to  those  subjects,  and, 
therefore,  void.*" 

The  act  of  the  l^slature  in  question,  unlike  those  declared  un- 
constitutional, in  both  of  the  aboye  cases,  does  not  discriminate 
between  persons  who  are  citiaens  of  this  territory  and  citissens  of 
other  states  and  territories,  or  between  goods,  wares  and  merchan- 
^se  which  are  the  product  and  manufacture  of  other  states  and  ter- 
ritories, and  which  are  the  product  and  manufacture  of  this  terri- 
tory. It  is  not,  therefore,  in  our  opinion,  in  conflict  with  that 
clause  of  the  constitution  of  the  United  States  which  provides  that 
''the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
nmnities  of  citizens  of  the  seyeral  states." 

It  remains  to  consider  whether  or  not  this  act  is  in  conflidt  with 
those  provisions  of  the  constitution  of  the  United  States,  that  con- 
gress shall  have  power  ' '  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  states,'*  and  that  *^  no  state  shall,  without  the 
consent  of  congress,  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing  its 
inspection  laws." 

The  act  requires  the  payment  of  a  license  fee  for  each  county  in 
which  the  business  of  selling  by  sample  is  conducted,  which  license 
is  to  continue  in  force  for  the  period  of  three  months  from  its  date. 
In  reqMot  to  the  changes  of  the  constitution  referred  to,  a  state  is 
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as  maoh  subject  to  these  restrictions  as  a  territory.  Therefore,  the 
reasons  which  apply  in  the  one  case  are  applicable,  also,  in  the 
other.  As  a  general  rule,  the  right  of  taxation  is  one  of  the  inci- 
dents of  sovereignty,  and  is  coextensive  with  its  exercise.  The  right 
of  taxation  by  &e  state,  therefore,  in  the  absence  of  any  constita- 
ttonal  limitation,  extends  to  all  objects  which  are  subjected  to  its 
sovereignty.  To  say  that  a  state  cannot  tax  an  individual  within  its 
jurisdiction,  and  carrying  on  an  occupation  within  its  limits,  would 
be  a  denial  of  its  sovereignty  as  a  state.  The  individual  is  within 
ihe  jurisdiction  of  the  state;  his  business  is  carried  on  within  its 
limits;  both  himself  and  his  occupation  are  protected  by  the  state; 
and  his  occupation  may,  therefore,  be  the  lawful  subject  of  state 
taxation. 

"  Taxation  only  exacts  a  contribution  from  individuals  of  the  state 

«  «  «  for  which  they  receive  compensation  in  the  protection 
which  government  affords  *  ^  :"  County  of  Mobile  v.  £imball, 
102U.  8.,  691. 

The  only  exception  to  this  general  rule  in  the  case  of  the  state,  is 
where  the  constitution  has  reserved  to  the  general  government  the 
right  *'  to  regulate  commerce  with  foreign  nations,  among  the  sev- 
eral states,  and  with  the  Indian  tribes;  and  prohibited  any  state 
from  laying  a  duty  on  imports  or  exports,  without  the  consent  of 
congress,  ''except  when  absolutely  necessary  to  execute  its  inspec- 
tion laws." 

The  statute  in  question  does  not  assume  to  regulate  commerce;  it 
does  not  prescribe  rules  for  the  conduct  of  commercial  transactions. 
It  does  not  contemplate  any  restriction  upon  commerce.  It  simply 
imposes  a  tax  upon  an  occupation  exercised  by  all  persons  wiuin 
the  limits  of  the  state.  Neither  does  it  impose  any  duty  or  imposts 
on  imports.  Oertainly  every  duty  or  impost  is  a  tax;  but  every  tax 
is  not  a  duty  or  impost  within  the  meaning  of  that  term  as  used  in 
the  constitution,  it  may  be  claimed  that  tnis  tax  is  within  the  con- 
stitutional prohibition,  because  its  tendency  is  to  increase  the  price 
of  the  goods  imported.  But  this  proves  too  much.  It  has  been 
universally  conceded  that  after  imported  merchandise  has  been  re- 
moved from  the  original  package  and  mingled  with  other  goods,  that 
they  are  the  subject  of  state  taxation.  ''  It  is  sufficient  for  the  pres- 
ent to  say  generally  that  when  the  importer  has  so  acted  upon  the 
thing  imported  that  it  has  become  incorporated  and  mixed  up  with 
the  mass  of  property  in  the  countnr,  it  has  perhaps  lost  its  distinc- 
tive character  as  an  import  and  has  become  suDJect  to  the  taxing 
Eiwer  of  the  state:"  Ohief  justice  Marshall  in  Brown  v.  State  of 
aryland,  12  Wheaton,  419. 

But  the  tendencv  of  the  tax  in  such  a  case  is  to  increase  the  price 
of  the  goods  as  well.  The  tax  in  such  a  case  enhances  the  price  of 
the  sale  by  the  importer  and  its  cost  to  the  consumer;  for  it  is  the 
consumer  in  the  end,  who  must  pay  the  tax.  This  fact,  therefore, 
that  the  price  of  the  goods  is  increased  by  the  tax,  is  not  the  true 
criterion  by  which  to  determine  the  right  to  tax  the  occupation. 
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No  doubt  every  tax  upon  personal  property  or  upon  occupations, 
bosiness  or  franchises,  affect  more  or  less  the  subjects  and  the  op- 
erations of  commerce.  Yet  ''it  is  not  everything  that  affects  com« 
merce  that  amounts  to  a  regulation  of  it,  within  tne  meaning  of  the 
constitution :*"  Justice  Strong,  in  ''State  tax  on  railway  gross  re- 
ceipts," 15  Wallace,  284. 

In  tiiis  case  it  was  held  that  a  statute  of  a  state  imposing  a  tax 
upon  the  gross  receipts  of  railroad  companies,  was  not  repugnant 
to  the  constitution  of   the  United  States,  although  such  receipts 
came  partly  from  freights  received  from  transportation  of  goods 
from  Pennsylvania  into  another  state,  or  from  such  other  state  into 
Pennsylvania..  Further  on  in  the  opinion,  the  same  judge  says: 
"Is  then,  the  tax  imposed  by  the  act  of  February  23,  1866,  a  tax 
upon  freight  transported  into,  or  out  of,  the  state,  or  upon  the  owner 
of  freight,  for  the  right  of  thus  transporting  it  ?    Certainly  it  is  not 
directly.     Very  manifestly  it  is  a  tax  upon  the  railroad  company, 
measured  in  amount  by  the  extent  of  its  business,  or  the  degree  to 
which  its  franchise  is  exercised.   That  its  ultimate  effect  may  be  to  in- 
crease the  cost  of  transportation  must  be  admitted.    So  it  must  be  ad- 
mitted that  a  tax  upon  any  article  of  personal  property  that  may  become 
a  subject  of  commerce,  or  upon  any  instrument  of  commerce,  affects 
commerce  itself.    If  the  tax  be  upon  the  instrument,  such  as  a  stage 
coach,  a  railroad  car,  or  a  canal  or  steamboat,  its  tendency  is  to  in- 
crease the  cost  of  transportation.     StiU,  it  is  not  a  tax  upon  trans- 
portation or  commerce.  •  And  it  has  never  been  seriously  doubted 
that  such  a  tax  may  be  laid."    So  in  this  case,  the  occupation  taxed 
may  be  treated  as  one  of  the  instrumentalities  of  commerce.     The 
profits  of  the  occupation  are  made  within  the  limits  of  the  territory 
imposing  the  tax;  and  the  same  reasons  which  are  applicable  in  the 
case  cited,  will  also  apply  in  the  case  at  bar.     The  license  fee  ex- 
acted is  not  a  tax  upon  the  importer  or  the  importation.     It  is  the 
purchase  of  the  privilege  of  engaging  in  the  occupation  of  selling 
goods,  wares  and  merchandise,  just  as  may  be  exacted  in  the  case 
of  auctioneer,  peddler,  saloon  keeper,  or  other  trade  or  profession. 
We  do  not  think  that  the  decision  in  Brown  v.  State  of  Maryland, 
tupra,  applies  to  this  case.      In  that  case  Brown  was  indicted, 
under  a  law  of  the  state  of  Maryland,   requiring  all  importers  of 
foreign  articles  to  take  out  a  license  before  selling  the  same,  "for 
having  imported  and  sold  one  package  of  foreign  dry  goods  without 
license  so  to  do."    It  was  held  that  a  tax  uj^on  the  sale  by  the  im- 
porter of  goods  imported  for  sale  in  the  original  package,  was  a  tax 
upon  the  goods  themselves,  and  in  this  respect  a  violation  of  the 
constitution  in  relation  to  the  prohibition  to  a  state  to  levy  duties 
and  imposts  on  imports.     Also,  that  sale  having  been  the  object  of 
importation,  the  importation  gave  the  right  to  sell  the  goods  im- 
ported in  the  original  package,  without  taxation  by  the  state,  and, 
therefore,  repugnant  to  that  clause  of  the  constitution  in  relation  to 
the  regulation  of  commerce.    It  is  plain  that,  in  such  a  case,  the 
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taxation  of  the  importer  for  a  license  to  sell  in  the  original  package 
is  substantially  a  direct  impost  or  duty  on  imports.  It  makes  no 
difference  whether  the  tax  is  placed  upon  the  importer,  in  the  way 
of  a  license  to  sell  the  original  package,  or  directly  npon  the  original 
package  itdelf.  In  Bu6h  a  case  the  power  to  tax  could  be  exercised 
to  such  a  degree  as  in  substance  directly  to  prohibit  the  importation. 
But  in  the  case  at  bar,  the  person  following  the  occupation  taxed, 
is  not  necessarily  the  owner  of  the  goods,  which  it  is  claimed  are 
indirectly  taxed.  His  occupation  is  simply  one  of  the  instrumentali- 
ties of  commerce,  by  whicn  sales  are  made  withiii  the  meaning  of 
the  decision  in  "State  tax  on  railway  gross  receipts,"  supra.  The 
tax  is  not  a  direct  tax  upon  importation.  It  ca;n  hardly  be 
called  an  indirect  tax.  The  license  fee  might  be  made  so  exorbitant 
that  it  would  prohibit  the  occupation  and  prevent  the  importation 
of  goods.  His  occupation  might  cease  entirely,  and  the  business 
of  importing  goods  into  the  territory  go  on  uninterrupted. 

It  will  be  remembered,  that  in  the  rendition  of  the  decision  in 
Brown  v.  Maryland,  svpra,  the  judges  were  not  unanimous.  A 
strong  dissenting  opinion  was  rendered  by  Thompson,  justice.  This 
decision  has  been  frequently  referred  to  in  subsequent  cases,  before 
the  same  court;  and  while  it  has  been  upheld  as  authority,  yet  that 
court  has  often  announced  that  its  principles  ought  not  to  be  applied 
to  any  state  of  facts,  which  do  not  come  plainly  within  the  facts 
stated  in  that  case.  The  state  of  facts  in  the  case  at  bar  is  essen- 
tially different  from  that  of  the  case  of  BrOwn  v.  Maryland.  In 
discussing  the  question,  as  to  whether  or  not  an  act  of  a  state  or 
territorial  legislature  is  in  conflict  with  the  above  provisions  of  the 
constitution,  the  supreme  court  of  the  United  States  has  frequently 
declared  that  the  lines  marking  the  boundary  between  the  right  of 
taxation  by  the  state  and  the  power  of  the  general  government  to 
regulate  commerce,  and  to  limit  the  imposition  of  a  duty  or  impost 
on  imports  and  exports  by  the  state,  is  difficult  to  define.  In  Brown 
V.  Maryland,  supra,  chief  justice  Marshall,  referring  to  this  distinc- 
tion ,  says :  '  The  power  and  the  restriction  upon  it,  though  quite 
distinguishable  when  they  do  not  approach  each  other,  may  yet, 
like  the  intervening  colors  between  white  and  black,  approach  so 
nearly  as  to  perplex  the  understanding,  as  colors  perplex  the  vision 
in  marking  tne  distinction  between  them.  Yet  the  distinction  ex- 
ists, and  must  be  marked  as  the  cases  arise.  Till  thev  do  arise,  it 
mi^ht  be  premature  to  state  any  rule  as  being  universal  in  its  appli- 
cation." Ileference  to  the  same  figure  of  speech,  and  the  use  in  sub- 
stance of  the  above  language  is  had  by  Field,  justice,  in  the  case  of 
Welton  V.  State  of  Missouri,  supra.  In  our  examination  of  the 
cases  which  have  come  before  the  supreme  court  of  the  United 
States,  in  which  this  subject  has  been  considered,  with  but  one  or 
two  exceptions,  the  decisions  have  been  made  by  a  divided  court. 
It  would  appear,  therefore,  that  no  general  rule  is  applicable  in 
relation  to  the  exercise  of  these  two  powers;  but  that  each  case 
must  be  determined  upon  the  facts  as  they  are  presented.     "H  is 
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quite  dif&ctilt,  if  n6t  impossible,  to  draw  any  general  line  that  will 
mark,  with  anj  degree  of  precision,  where  tne  commeroial  power  of 
congress  ends  and  where  tne  power  of  each  state  begins:"  Hawley, 
0.  J.,  in  Ex  parte  Robinson,  12  Nevada,  268. 

In  the  case  of  City  of  N.  T.  v.  Miln,  11  Peters,  136,  which  was  an  ac- 
tion of  debt,  brought  in  thie  circuit  court  of  the  state  of  New  York  to 
recover  from  the  defendant  the  amount  of  certain  penalties  imposed 
by  a  statute  of  that  state,  Barbour,  J.,  in  delivering  the  opinion  of 
the  supreme  court  of  the  United  States,  and  discussing  the  distinction 
which  existed  between  the  case  then  under  consideration,  and  of 
Brown  v.  The  State  of  Maryland,  sajs:  "  It  is  difficult  to  perceive 
what  analogy  there  can  be  oetween  a  case  where  the  right  of  the  state 
was  inquirea  into  in  relation  to  a  tax  imposed  upon  the  sale  of  im- 
ported goods,  and  one  where,  as  in  this  case,  the  inquiry  is  as  to  its 
rights  over  persons  within  its  acknowledged  jurisdiction.  The  goods 
are  the  subject  of  commerce,  the  persons  are  not.  The  court  did 
indeed  extend  the  power  to  regulate  commerce  so  as  to  protect  the 
^oods  imported  from  state  tax,  after  they  were  landed  and  were  yet 
mbulk;  but  why?  because  they  were  the  subject  of  commerce,  and 
because,  as  the  power  to  regulate  commerce,  under  which  the  im- 
portation was  made,  implied  a  right  to  sell,  that  right  was  complete 
without  paying  the  state  for  a  second  right  to  sell,  whilst  the  bales 
or  packages  were  in  their  original  form.  But  how  can  this  appljr  to 
persons?  They  are  not  the  subject  of  commerce;  and  not  being  im* 
ported  goods,  cannot  fall  within  a  train  of  reasoning  founded  upon 
the  construction  of  a  power  given  to  congress  to  regulate  commerce, 
and  the  prohibition  to  the  state  from  imposing  a  duty  on  imported 
goods:" 

We  think  that  the  state  of  facts  in  the  case  at  bar,  brings  it  clearly 
within  the  boundary  of  the  sovereignty  of  the  territory.  The  right 
of  taxation  in  such  a  case,  as  was  said  by  the  supreme  court  of  Indi- 
ana, *'  is  inseparable  from  sovereignty  essential  to  its  existence,  and 
one  which  all  expounders  of  the  constitution  admit  to  have  been  re- 
served:'*   Beall  V.  State,  4  Blackf.,  109. 

''  To  pronounce  such  a  law  unconstitutional,"  says  Hawley,  0.  J., 
in  Ex  parte  Bobinson,  suvrat  a  case  relating  to  a  similar  statute 
to  the  one  in  question,  '' oecause  it  might,  in  some  imaginable  man- 
ner, affect  the  operation  of  commerce,  would  be  to  surrender  the 
principle  that  a  state  has  the  right,  for  its  support,  to  impose  a  tal 
upon  citizens  who  are  conducting  business  within  its  jurisdiction, 
mch  a  doctrine  is  not,  in  our  opinion,  sustained  by  the  reasoning  of 
any  of  the  cases  cited  by  counsel.  On  the  other  hand,  while  the 
facts  in  many  of  the  cases  referred  to  are  different  from  the  case  at 
bar,  the  reasoning  of  the  courts  is  decidedly  in  favor  of  the  views  we 
have  expressed." 

In  the  case  of  Nathan  v.  The  State  of  Louisiana,  8  How.,  82, 
where  it  was  held  that  ''a  state  law  which  imposes  a  tax  on  exchange 
and  money  brokers  is  not  repugnant  to  the  constitutional  power  of 
congress  to  regulate  commerce,"  McLean,  justice,  delivering   the 
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opinion  of  the  court,  sa^s:    ''The  right  of  a  state  to  tax  its  own 
citizens  for  the  prosecntion  of  any  particular  basiness  or  profession^ 
within  the  state,  has  not  been  doabted.    And  we  find  that,  in  every 
state,  money  or  exchange  brokers,  vendors  of  oar  own  or  foreign 
manofactare,  retailers  of  ardent  spirits,  tavern  keepers,  auctioneers, 
those  who  practice  the  learned  professions,  and  every  description  of 
property  not  exempted  by  law,  are  taxed.    *    *    *    l^o  one  can 
claim  an  exemption  from  a  general  tax  on  his  basiness  within  the 
state  on  the  ground  that  the  products  sold  may  be  used  in  commerce. 
*    ^    *    A  cotton  broker  may  be  required  to  pay  a  tax  upon  his 
business,  or  by  way  of  license,  although  he  may  buy  and  sell  cotton 
for  foreign  exportation.    *    *    *    The  taxing  power  of  a  state  is 
one  of  ite  attributes  of  sovereignty.     And  where  there  has  been  no 
compact  with  the  general  government,  or  cession  of  jurisdiction  for 
the  purposes  specified  in  tne  constitution,  this  power  reaches  all  the 
property  and  business  within  the  state  which  are  not  properly  de* 
nominated  the  means  of  the  general  government;  and,  as  laid  down, 
it  may  be  exercised  at  the  discretion  of  the  state.    The  only  restraint 
is  found  in  the  responsibility  of  the  members  of  the  legislature  to 
their  constituents.     If  this  power  of  taxation  by  a  state  within  ito 
jurisdiction  may  be  restricted  beyond  the  limitations  stated,  on  the 
ground  that  the  tax  may  have  some  indirect  bearing  on  foreign  com- 
merce, the  resources  of  a  state  may  be  thereby  essentially  impaired. 
But  state  power  does  not  rest  on  a  basis  so  indefinable.     Whatever 
exists  within  its  territorial  limits  in  the  form  of  property,  real  or 
personal,  with  the  exceptions  stated,  is  subject  to  its  laws;  and, 
also,  the  numberless  enterprises  in  which  its  citizens  may  be  en- 
gaged.    These  are  subjects  of  state  regulation   and  state  taxation; 
and  there  is  no  federal  power  under  the  constitution  which  can  im- 
pair  this  exercise*  of  state  sovereignty." 

In  Woodruff  v.  Parham,  8  Wall.,  123,  it  was  held  that  "  the  term 
'  import,'  as  used  in  that  clause  of  the  constitution  which  says  that 
'  no  state  shall  levy  any  imposts  or  duties  on  imports  or  exports,* 
does  not  refer  to  articles  imported  from  one  state  into  another,  bat 
only  to  articles  imported  from  foreign  countries  into  the  United 
States;  and  that  therefore  *  a  uniform  tax  imposed  by  a  state  on  all 
sales  made  in  it,  whether  thev  be  made  by  a  citizen  of  it»  or  a  citi- 
zen of  some  other  state,  ana  whether  the  goods  sold  are  the  pro- 
duce of  that  state  enacting  the  law,'  or  of  some  other  state,  is 
vaUd.'" 

In  this  case.  Miller,  justice,  speaking  for  the  supreme  court  of 
the  United  States,  and  referring  to  a  remark  of  chief  justice  Mar- 
shall, at  the  close  of  the  opinion  in  Brown  v.  Maryland  supra^  which 
was,  ''that  we  suppose  the  principles  laid. down  in  this  case  to  ap- 
ply equally  to  importations  from  sister  states,"  says:  ''  If  the  court 
then  meant  to  say  that  a  tax  levied  on  goods  from  a  sister  state, 
which  was  not  levied  on  goods  of  a  similar  character,  produced 
within  the  state,  would  be  in  conflict  with  the  clause  of  the  consti- 
tution giving  congress  the  right  '  to  regulate  commerce  among  tLe 
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states/  as  much  as  the  tax  on  foreign  goods » then  under  considera- 
tion, was  in  conflict  with  the  authority  to  regulate  commerce  with 
foreign  nations,  we  agree  to  the  proposition.*'  See  Hinson  v.  Lott, 
8  Wall.,  148,  and  Waring  v.  The  Mayor,  8  Wall.,  110. 

We  are  of  the  opinion  that  the  statute  in  question  imposes  a  tax 
upon  the  business  or  occupation  of  the  commercial  traveler;  that 
Buch  tax  is  the  price  exacted  by  the  territory  for  the  privilege  al- 
lowed by  it,  of  pursuing  within  its  limits  a  particular  trade,  busi- 
ness or  avocation;  that  it  is  not  a  duty  or  an  impost  upon  imports. 
That  the  individual  and  his  occupation,  being  within  the  boundary 
of  the  sovereignty  of  the  territory,  the  right  of  taxation  incident  to, 
and  co-extensive  with,  that  sovereignty,  attaches  thereto. 

The  judgment  is  affirmed. 


Tebbitobt  v.  Fabnswobth. 

FiUd  January  29, 1885, 
JuDDOM ENT  AFFiBHXO  on  the  authority  of  Territory  v.  FaruBworth,  anU. 

Appeal  from  the  first  district  court  of  Ouster  county.  The  facts 
were  similar  to  those  in  Territory  v.  Famsworth,  ante. 

Andrew  J,  Burleigh,  for  the  appellant. 

Henry  N,  Blake,  district  aUorney,  for  the  respondent. 

Galbbaith,  J.  This  is  an  appeal  from  a  judgment  rendered  by 
the  district  court,  affirming  the  judgment  of  the  probate  court  of 
Custer  county,  whereby  the  appellant  was  adjudged  to  pay  a  penalty 
of  fifty  dollars  for  the  violation  of  ''an  act  to  provide  for  licensing 
commercial  travelers,"  approved  July  22,  1879. 

The  facis  agreed  upon  were  as  follows:  That  the  defendant, 
Famsworth,  was  at  the  time  hereinafter  mentioned  a  commercial 
traveler  in  the  employ  of  Auerbach,  Finch  &  Van  Slick,  dry  goods 
merchants,  doing  business  in  the  city  of  St.  Paul,  state  of  fifin* 
nesota.  That  on  or  about  the  fourteenth  day  of  June,  1882,  at 
Mills  City,  county  of  Custer  and  territory  of  Montana,  the  sstid 
Famsworth,  as  such  commercial  traveler  in  the  employ  of  the  firm 
aforesaid,  did  offer  to  sell,  and  did  sell  goods,  wares  and  merchan- 
dise, similar  to  certain  samples,  which  he  then  and  there  had  and 
carried,  to  be  delivered  at  a  future  time,  and  without  having  first 
obtained  a  license  therefor.  That  this  appeal  is  properly  in  court 
and  is  brought  to  test  the  constitutionality  of  the  act  of  the  legisla- 
ture, approved  July  22,  1879. 

The  question  of  the  validity  of  the  above  act  of  the  legislature 
under  a  similar  state  of  facts,  was  considered  and  determined  at  the 
present  term  of  this  court  in  the  case  of  the  Territory  v.  Fams- 
worth, ante. 

Judgment  affirmed  with  costs. 
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FiBffT  National  Bane  of  HmsESk  v.  MoAnprews  et  al. 

FUed  January  t9. 1886. 

Consignor  and  CoifsioKSB  -Title,  when  Passes  on  Shtphbnt— Bill  or  Laoino.— 
The  traDsmisflion  of  a  bill  of  lading  by  the  consignor  to  the  consignee  is  a  delivery  of  the  poe- 
seasion  of  the  goods  covered  by  it,  and  the  title  to  the  property  shipped  thereby  passes  mm 
the  former  to  the  latter.  But  the  mere  shipment  of  goods,  in  pursuance  of  a  oontract  be^ 
tween  the  consignor  and  consignee  whereby  the  former  was  to  pay  the  freight,  and  the  latter, 
after  he  had  sold  the  goods,  was  to  credit  the  proceeds  to  the  account  of  the  consignor,  does 
not  vest  the  title  to  the  property  shipped  in  the  consignee,  in  the  abaoDoe  of  a  bill  of  lading 
or  notice  of  the  shipment  to  him. 

Appeal  from  the  second  district  court  of  Deer  Lodge  county.  The 
opinion  states  the  facts. 

«/.  C.  Bohinaon^  for  the  appellants. 

E.  W.  dk  J.  K.  Ibole,  for  the  respondent. 

Wade,  C.  J.  This  was  an  action  of  claim  and  delivery  in  which 
the  plaintiff  sought  to  recover  the  possession  of  certain  cases  of  sil- 
ver bullion  shipped  to  it  by  the  Northwestern  Company  at  Phillips- 
burg,  and  while  en  route,  seized  by  attachment  in  an  action  by  Sam- 
uel E.  Larrabie  against  said  Northwestern  Company.  The  case  was 
tried  to  the  court,  who  made  certain  findings  of  fact,  and  thereon 
rendered  a  judgment  in  favor  of  plaintiff,  from  which,  and  an  order 
Qverruling  a  motion  for  a  new  trial,  the  defendants  appeal  to  this 
court. 

The  facts  found  by  the  court  are  as  follows: 

1.  That  the  bullion  described  in  plaintiff's  complaint  was  pro- 
duced from  the  Northwestern  Company  and  was  shipped  by  it  to 
Helena,  consigned  to  plaintiff. 

2.  That  the  same  was* seized  by  defendants,  McAndrews  and 
Smith,  under  a  writ  of  attachment,  while  in  transit,  in  an  action  by 
defendant  Larrabie  against  the  Northwestern  Company,  and  tha^ 
defendants,  McAndrews  and  Smith,  were,  at  said  time,  the  sheriff 
and  deouty  sheriff  of  Deer  Lodge  county,  Montana,  and  that  all  the 
proceeaings  to  obtain  said  writ  were  regular,  and  that  judgment 
was  entered  in  favor  of  said  Larrabie  against  said  Northwestern 
Company  in  said  action,  and  defendants  hdd  said  bullion  by  virtue 
of  said  writ  of  attachment. 

3.  That  at,  and  prior  to  the  shipment  of  the  bullion  in  contro- 
versy in  this  case,  there  was  an  express  contract  between  plaintiff 
and  the  Northwestern  Company  that,  in  consideration  of  advances 
to  be  made  by  plaintiff  to  said  company  in  carrying  on  its  mining 
operations,  said  company  would  ship  to  plaintiff  its  products  of  bui* 
lion,  which  was  to  be  credited  to  its  account. 

4.  That  at  the  time  said  bullion  was  shipped,  said  plaintiff  had 
advanced  to  said  company,  upon  the  faith  of  said  contract,  about  the 
sum  of  six  thousand  dollars,  which  stood  as  a  ch€urge  against  said 
company,  and  is  yet  unliquidated  and  unsettled. 

6.  That  said  bullion  was,  in  accordance  with  the  terms  of  said 
contract,  shipped,  marked  and  consigned  to  said  plaintiff,  and 
placed  in  possession  of,  and  received  by,  Oilmer  &  Salisbury,  com* 
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mon  carriers  of  freight  and  express  matter,  upon  a  contract  at 
special  rates,  to  be  paid  at  Helena,  Montana,  bj  plaintiff,  upon  re* 
ceipt  of  said  bulIioD  bj  it,  at  said  place,  said  charges  for  freight  ta 
be  charged  to  the  account  of  said  company. 

6.  That  said  bullion  was  to  be  credited  to  the  account  of  said 
company  upon  a  sale  thereof  by  plaintiff,  and  that  said  account  was 
a  running  account. 

7.  That  after  said  bullion  was  so  shipped  and  consigned  to  said 
plaintiff,  and  while  in  possession  and  custody  of  said  carriers  enroute 
to  its  destination,  the  same  was  attached  at  the  suit  of  Larrabie, 
and  levied  upon,  by  his  co-defendants,  as  the  officers  charged  with 
the  execution  of  said  process,  on  the  thirty-first  day  of  May,  1879, 
at  Deer  Lodge  city,  Montana. 

8.  That  said  property  was,  at  said  time,  of  the  value  of  three 
thousand  dollars,  and  was,  and  still  is,  detained  by  defendants. 

The  bullion  in  question,  having  been  ''billed,  shipped,  marked 
and  consigped  *'  to  the  respondent  under  and  by  virtue  of  the  con- 
tract mentioned  in  the  findings  of  fact  by  the  court,  and  placed  in 
the  possession  of  the  common  carrier,  did  the  possession  of,  and 
property  in,  the  bullion  thereby  become  vested  in  the  respondent, 
or  aid  such  i>ossession  and  property  remain  with  the  Nortnwestem 
company  until  the  bullion  nad  been  actually  received  by  the .  re- 
spondent and  credited  to  the  account  of  the  company  ? 

There  was  no  bill  of  lading  transmitted  to  the  bank,  and  no  letter 
or  notice  informing  it  that  the  bullion  had  been  shipped.  The  ad- 
vances by  the  bank  had  been  made  prior  to  the  shipment,  and  the 
situation  was,  as  if  the  shipment  had  oeen  made  under  a  contract  in 
satisfaction  of  antecedent  advances. 

We  will  have  to  consider  what  effect  the  absence  of  a  bill  of  lading 
and  of  notice  of  the  shipment  to  the  bank  had  upon  the  rights  of 
these  parties.  A  bill  of  lading  is  a  commercial  instrument,  and  is  a 
written  ackuowIeJgment  signed  by  the  master  of  a  vessel  or  by  a 
common  carrier,  that  he  has  received  the  goods  therein  described 
from  the  shipper,  to  be  transported  on  the  terms  therein  expressed 
to  the  descrioed  place  of  destination,  and  there  to  be  delivered  to 
the  consignee,  or  parties  therein  designated:  Abbott  on  Shipping.^ 

7  Am.  Ed.,  323;  O'Brien  v.  Gilchrist,  34  Me.,  558;  1  Parsons  on 
Shipp. ,  186;  Machloclanon  Shipp.,  338;  Emirigon  Ins.,  521. 

A  bill  of  lading  is  a  symbol  of  the  ownership  of  the  goods  covered 
by  it;  a  representative  of  the  goods.  It  is  regarded  as  so  much  cot- 
ton, grain,  iron  or  other  articles  of  merchandise.  The  merchandise 
is  very  often  sold  or  pledged  by  the  transfer  of  the  bill  of  lading 
which  covers  it:  Shaw  v.  Railroad  Co.,  101  U.  S.,  564,  565.  Hence, 
it  is  held  by  the  authorities  that  the  transmission  of  a  bill  of  lading 
by  the  consignor  to  the  consignee,  is  a  delivery  of  the  possession  of 
the  goods  covered  by  it,  and  that  thereby  the  title  to  the  property 
passes  from  the  consignor  to  the  consignee:  See  Hallir  v.  Smith, 
1  B.  &  P.,  563;  Desha  et  al.  v.  Pope,  6  Ala.,  690;  Gibson  v.  Stevens, 

8  How.,  384;  Grove  v.  Gilmore,  Id.,  429,  Bryan  v.  Nix,  4  M.  &  S., 
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775;  Anderson  v.  Clark,  2  Bing.,  20;  Holbrook  v.  Wright,  24 
Wend.,  169;  Grosvenor  v.  Phillips,  2  Hill,  147;  Sumner  v.  Hamlet, 
12  Pick.,  76;  Nesmith  d  al.  v.  Dyeing  Co.,  1  Curtis,  130;  ValleT. 
Cerre,  36  Mo.,  575. 

The  transmission  of  a  bill  of  lading  amounts  to  the  actual  delivery 
of  the  possession  of  the  property  described  in  it,  and  is  a  com- 
pliance with  the  statute  of  frauds,  as  to  the  sale  and  delivery  of 
property.     The  contract  mentioned  in  the  findings  was  an  executory 
contract,  to  be  completed  by  the  delivery  of  the  bullion  therein  de- 
scribed.    Enight,  tne  cashier  of  the  bank,  testifies  that  the  bullion 
was  to  be  delivered  to  the  bank  at  Helena.     In  the  absence  of  a  bill 
of  lading,  or  a  letter  or  notice  from  consignor  to  consignee  inform- 
ing him  of  the  shipment  of  bullion,  is  the  fact  that  the  bullion  in 
question  was  ' 'billed,  shipped  and  marked  and  consigned"  to  the 
respondent,  such  an  appropriation  of  the  property  to  the  contract 
as  completes  a  bargain  and  sale,  and  delivers  the  possession  thereof 
to  the  purchaser  ?    If  the  consignor  had  done  some  conclusive,  nn- 
conditional  act,  by  which  the  consignee  was,  or  was  to  be,  informed 
that  the  bullion  shipped  was  to  be  applied  on  the  consignor's  ac- 
count for  money  advanced,  then  undoubtedly  the  delivery  of  the 
property  to  the  common  carrier,  properly  marked  and  aadressed, 
would  have  been  a  delivery  to  the  consignee,  and  an  appropriation 
of  the  property  to  the  contract.      But  the  mere  shipment  of  the 
property  without  notice,  was  not  such  conclusive  act.     The  ship- 
ment did  not  bind  the  consignor.     He  did  not  thereby  lose  his  con- 
trol over  the  property.     He  might  have  stopped  it  while  en  route  to 
its  destination,  and  sent  it  to  some  other  place  or  person.     By  the 
terms  of  the  contract  the  company,  the  consignor,  was  to  pay  the 
freight,  and  the  bullion  was  not  to  be  credited  to  the  account  of  the 
company,  until  it  had  been  received  and  sold   by  respondents. 
There  was  something  to  be  done  besides  a  delivery  to  respondent: 
'  'Said  bullion  was  to  be  credited  to  the  account  of  the  company 
upon  a  sale  thereof  by  plaintiff."    The  respondent  had  no  rignt  to 
make  this  credit  until  a  sale  of  the  bullion.     When  the  property 
was  sold  the  proceeds  belonged  to  the  respondent.     If  there  was  to 
be  no  credit  until  a  sale,  what  property  passed  until  a  sale  had  been 
made  ?    There  must  be  an  acceptance  as  well  as  a  delivery.     Sup- 
pose this  bullion  had  been  ''billed,  shipped  and  marked"  at  double 
its  value,  would  the  consignee  have  been  bound  by  the  valuation  of 
the  consignor?    The  carrier  had  no  right  to  accept  of  the  property 
for  the  consignee;  the  value  was  to  be  ascertained  by  a  sale,  ana 
then,  and  not  until  then,  had  the  consignee  any  right  to  make  the 
credit. 

In  the  case  of  Johnson  v.  Cuttle,  105  Mass.,  449,  the  court  says: 
''A  common  carrier,  whether  selected  by  the  seller  or  by  the  buyer, 
to  whom  the  goods  are  entrusted,  without  express  instructions  to  do 
anything  but  to  carry  and  deliver  them  to  the  buyer,  is  no  more 
than  an  agent  to  carry  and  deliver  the  goods,  and  has  no  implied 
authority  to  do  the  acts  required  to  constitute  an  acceptance  and  re- 
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ceipt  on  the  part  of  the  buyer  and  to  take  the  case  oat  of  the  statute 
of  frauds.  The  steamboat  company  having  no  authority  to  receive 
and  accept  the  goods  so  as  to  bind  the  buyer,  and  there  being  no 
evidence  that  the  buyer  in  person,  or  by  any  authorized  agent,  ever 
Iiad  actual  possession  of  the  goods,  or  opportunity  to  see  them,  or 
ascertain  whether  they  conformed  to  his  order,  or  ever  exercised 
any  control  over  them"^  by  sale  or  otherwise,  or  even  received  any 
bill  of  lading  of  tlie  goods,  the  case  is  within  the  statute  of  frauds 
and  the  action  cannptsbe  maintained. **  If  a  bill  of  lading  had  evidenced 
the  intent  and  purpose  of  the  consignor  in  shipping  the  bullion, 
or  if  this  intent  had  been  evidenced  by  any  other  conclusive  uncon- 
ditional act,  such  as  a  notice  of  the  shipment  to  the  consignee,  then 
a  delivery  to  the  carrier  in  pursuance  of  such  bill  of  lading  or  notice, 
would  have  vested  the  title  in  the  consignee.  But  in  a  case  where 
the  consignee  had  never  seen  or  accepted  the  property,  where  there 
was  no  bill  of  lading  or  notice  of  shipment,  the  consignor  paying 
freight,  and  having  the  right  to  recall  the  goods,  or  to  change  their 
destination,  and  the  agreement  under  which  they  are  shipped  pro- 
Tiding  that  the  property  shall  not  be  credited  to  the  account  of  the 
consignor,  until  the  same  has  been  actually  received  and  sold  by 
the  consignee,  then  the  mere  act  of  shipment  would  not  have  the 
effect  to  vest  the  title  in  the  consignee. 

In  the  case  of  HoUiday  v.  Hamilton,  11  Wall.,  564,  the  supreme 
court  of  the  United  States  says:  ''If  this  were  the  case  of  a  mere 
agreement  to  ship  produce  in  satisfaction  of  antecedent  advancids, 
which  will  not  in  general  give  the  factor  or  consignee  a  lien  upon  it 
for  his  general  balance  until  he  obtains  actual  possession  of  it,  the 
attachment  would  hol^  the  property.  But  tbe  agreement  in  ques- 
tion is  of  a  different  character  and  rests  on  a  different  legal  princi- 
ple. It  appropriates  specifically  one  thousand  two  hundred  and 
nfty  bags  of  com  to  Hamilton  &  Dunnica,  with  an  intention  that 
they  shall  sell  it  to  pay  the  draft  drawn  against  it,  and  this  appro- 
priation did  not  rest  in  intention  merely,  for  it  was  exercised,  so  far 
as  the  parties  in  St.  Louis  could  execute  it,  by  the  transmission  of 
a  bill  OI  lading  to  Hamilton  &  Dunnica.  As  soon  as  the  corn  was 
deposited  with  the  common  carrier,  who  was  the  bailee  for  that  pur- 
pose, the  title  to  it  and  the  right  of  property  in  it  was  changed  and 
vested  in  Hamilton  &  Dunnica,  to  whom  it  was  delivered.  This  is 
the  effect  of  all  the  cases  on  the  subject." 

This  case  is  a  clear  illustration  of  the  rule.  If  there  was  a  mere 
agreement  to  ship  goods  or  produce  to  pay  for  advances,  the  prop- 
erty shipped  would  not  belong  to  the  consignee  until  actually  re- 
ceived and  possessed  by  him.  But  if  the  agreement  appropriates 
specific  property  to  the  payment  of  such  advances,  and  such  appro- 
priation is  evidenced  and  authenticated  by  a  bill  of  lading,  then  the 
title  to  the  property  passes  to  the  consignee  by  a  delivery  thereof 
to  the  carrier. 

In  the  case  of  Hodges  v.  Eimball,  40  Iowa,  577,  the  facts  were, 
that,  in  the  spring  of  1875,  the  plaintiffs  and  W.  H.  Yalleau,  at 
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Milwaukee,  in  the  state  of  Wisconsin,  entered  into  a  contract  where- 
by the  plaintiffs  were  to  advance  the  money  to  said  Yalieau,  on  his 
drafts  drawn  on  them,  to  purchase  wheat  and  other  produce,  to  be 
shipped  by  him,  consigned  to  them  at  Milwaukee,  to  be  by  them 
sold  on  the  usual  commissions,  and  out  of  the  net  proceeds  thereof 
to  reimburse  themselves  for  the  advances  so  made;  that  said  Yal- 
leau  was  to  forward  the  railway  shipping  receipts  to  plaintiffs  as 
soon  as  consignments  were  made;  that,  in  pursuance  of  said  con- 
tract, Valleau,  on  the  tenth  dav  of  May,  187o,  shipped  five  car-loads 
of  wheat,  consigned  to  plaintiffs,  and  delivered  to  the  Ohicago,  Mil- 
waukee &  St.  Paul  Bailway  Company,  and  receipts  given  therefor; 
that  on  the  same  day,  and  after  said  shipment  ana  consignment,  said 
wheat  was  attached  as  the  property  of  Valleau,  at  the  suit  of  Kim- 
ball &  Farnsworth  against  him,  and  was  afterwards  retaken  upon  a 
writ  of  replevin  in  this  action.  This  contract  and  the  attending 
facts  are,  in  substance  and  effect,  the  same  as  in  the  case  at  bar. 
The  court,  in  deciding  the  case,  says:  *'The  case  must  be  deter- 
mined upon  the  facts  reported  by  the  referee,  with  the  additional 
fact  that  the  grain  was  not  bought  with  money  furnished  by  the 
plaintiffs.    From  the  facts  reported,  it  appears  that  the  gram  in 

2ue8tion  was  shipped  on  the  tenth  day  of  May,  1876,  from  Cresoo. 
In  the  same  day  the  grain  was  attached  at  Gresco,  at  the  suit  of  the 
defendants,  as  the  property  of  W.  H.  Talleau.  The  shipping  re- 
ceipts were  not  forwarded  to  the  plaintiffs  until  the  thirteenth  day 
of  May,  and  did  not  reach  them  until  the  fifteenth.  Thid  advance- 
ments, on  account  of  which  the  plaintiffs  claim  their  lien,  were  all 
made  before  this  grain  was  shipped  [as  in  the  case  we  are  consider- 
ing]. The  facts  of  this  case  bring  it  upon  aH-fours  with  Elliot  v. 
Brckdley,  23  Yt.,  217,  in  which  it  was  held  that  when  goods  are  con- 
signed to  a  factor  under  an  agreement,  that  he  shall  sell  them  and 
apply  the  proceeds  to  repay  advances  previously  made  by  him  to 
the  consignors,  he  must,  in  order  to  acquire  a  valid  lien  upon  the 
goods,  as  against  the  creditors  of  the  consignor,  have  the  actual  or 
constructive  possession  of  the  goods." 

The  court  then  recites  the  facts  in  the  Vermont  case,  as  follows: 
'/  In  this  case  an  a^eement  was  made  between  a  manufacturer  of 
cloth  in  the  state  of  Vermont,  and  the  plaintiffs,  who  were  commis* 
sion  merchants  of  New  Tork,  by  which  the  manufacturer  was  to  send 
his  cloth  to  the  plaintiffs  for  sale  on  commission,  and  was  to  draw 
upon  them  in  advance  of  the  sales,  and,  also,  in  advance  of  sending 
the  cloth,  if  necessary,  upon  sending  the  invoices  of  the  cloth  for- 
warded, or  to  be  forwarded,  and  the  plaintiffs  were  to  apply  the  avails 
of  the  sales  to  repay  their  advances.  Under  this  arrangement,  the 
consignor  forwarded  to  the  plaintiffs,  from  time  to  time,  invoices  of 
the  cloth  sent  and  to  be  sent,  and  the  cloth  was  then  sent  to  for- 
warding merchants  at  Burlington,  and  was  by  them  sent  to  the 
plaintiff  as  soon  as  convenient.  The  drafts  were  drawn  and  the  ac- 
ceptances charged  and  sales  credited  upon  general  account.  No  bill 
of  lading  was  sent  to  the  plaintiffs,  but  shipping  bills  were  sent  by 
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the  forwarding  merohants  to  their  agents  in  New  York,  describing 
the  consignor,  the  consignees,  and  the  marks  upon  the  goods,  in 
order  to  ffuide  the  agents  in  delivering  the  goods  to  the  consignees. 
It  was  held  that  the  goods,  after  being  sent  to  the  forwarding  mer- 
chants, and  while  upon  the  transit  between  Burlington  and  New 
York,  retnained  at  the  risk,  and  subject  to  the  control,  of  the  con- 
signors, and  liable  to  attachment  by  their  creditors.  In  fact',  thi^ 
case  is  stronger  in  favor  of  the  consignees  than  the  one  at  bar,  for 
tixe  cloth  was  in  transit,  and  the  shipping  lists  had  been  sent  to  the 
agents  of  the  forwarding  merchants,  while  in  the  case  at  bar,  the 
wheat  had  not  moved  from  the  place  where  it  was  shipped,  and  the 
shipping  receipts  still  remained  in  the  hands  of  the  consignor.'* 

The  court  ako  decides  that  the  case  of  Davis  v.  Bradley,  28  Yt.» 
118,  is  not  in  conflict  with  that  of  Elliot  v.  Bradley,  and  cites  Bank 
of  Rochester  v.  Jones,  4  Conn.,  497:  Winter  v.  Ooit,  3  Seld.,  228; 
Eimlook  v.  Craig,  B  T.  B.,  119,  in  support  of  its  decision,  and  re- 
▼iewB  Holbrook  v.  Wright,  24  Wend.,  169;  Grosvenor  v.  Phillips,  2 
Hill,147;  Bailey  V.  Hudson  R.  R.  R.  Co.,  49  N.T.,  70;  Hallirv.  Smith, 
1 B.  A  P.,  663,  and  Krulder  v.  Ellison,  47  N.  Y.,  36,  and  finds  that 
they  are  not  in  conflict  with  its  decision.  Upon  a  motion  for  a  re- 
hearing, the  following  additional  authorities  in  its  support  were 
cited:  Anderson  v.  Clark,  2  Bing.,  20;  Cuming  v.  Brown,  9  East., 
606;  Yirtae  v.  Jewell,  4  Camp. ,  31;  Patten  v.  Thompson,  5  M.  &  S., 
360;  Wade  v.  Hamilton,  3  Ga..  460;  Grove  v.  Brien,  8  How.,  429; 
Biyan  v.  Nix,  4  M.  ^  B.,.  774;  Evans  v.  Nichols,  3  Man.  &  G.,  614; 
Alderson  v.  Temple,  4  Bun.,  2,235;  Barley  v.  Taylor,  6  Hill,  577; 
and  the  court,  in  reviewing  them,  says:  "We  have  examined  all  of 
these  authorities  with  tsare.  The  most  of  them  are  case?  where  a 
biU  of  lading,  or  receipt,  or  letter  of  information,  was  forwarded  to 
the  consignee,  or  advancements  were  made  upon  the  faith  of  the 
particular  consignment,  and  they  fall  within  the  principle  of  the 
cases  reviewed  in  the  foregoing  opinion." 

The  rule  seems  to  be  that  in  order  to  change  the  title  to  the  prop- 
erty shipped  and  vest  it  in  the  consignee,  there  must  be  a  bill  of 
lading,  receipt  or  letter  of  information  forwarded  to  the  consignee, 
or  that  the  advancements  were  made  upon  the  faith  of  the  particular 
consignment.  It  is  claimed,  however,  that  this  contract  was  an  ex- 
ecutory one,  and  that  the  shipment  of  the  bullion  completed  the 
purchase  thereof  by  the  consignee.  In  answer  to  this  it  may  be 
said,  thai  this  is  not  a  contract  of  purchase  and  sale.  It  is  a  mere 
loan  of  money  with  an  agreement  to  ship  bullion  as  security  to  the 
loan.  The  shipment  is  not  payment.  The  bullion  has  to  be  sold 
by  the  consignee  and  converted  into  money  before  any  credit 
can  be  made  on  the  account  of  the  consignor,  or  applied  upon  the 
loan.  This  is  not  a  purchase  of  bullion.  A  person  cannot  become 
a  purchaser  without  his  knowledge  or  consent.  There  must  bean 
acceptance  and  delivery  of  possession.  If  this  were  a  purchase, 
there  was  no  acceptance  of  the  property  by  the  purchaser.  He  had 
never  seen  the  property.     It  had  never  been  in  his  possession,  he 
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did  not  have  any  notice  of  the  shipment.  He  could  not  accept  the 
goods  even  by  a  carrier  appointed  by  himself.  Says  Mr.  Benjamin, 
Benj.  on  Sales,  149,  sec.  160,  ''  It  is  settled  that  the  receipt  of  goods 
by  a  carrier  or  wharfinger  appointed  by  the  purchaser,  does  not 
constitute  an  acceptance,  these  agents  having  authority  only  to  re- 
ceive, not  to  accept,  the  goods  for  their  emplovers:"  Boaxdman  v. 
Spooner,  13  Allen,  353;  Grimes  v.  Van  Vetchen,  20  Mich.,  410 
Bodgers  v.  Phillips,  40  N.  T.,  519;  Denmead  v.  Glass,  30  Ga.,  637 
Shepherd  v.  Pressey,  32  N.  H.,  49.  Maxwell  v.  Brown,  89  Me.,  98 
Spencer  v.  Hale,  30  Vt.,  315;  Cross  v.  ODonnell,  44  N.  T.,  661 
Snow  V.  Warner,  10  Met.,  132;  Quintard  v.  Bacon,  99  Mass.,  185 
AUard  v.  Grensert,  61  N.  T.,  1. 

We  do  not  know  upon  what  principle  a  consignee  or  other  person 
can  be  made  the  purchaser  of  property  that  ne  has  never  seen  or 
accepted,  and  to  which  possession  was  never  delivered,  either  acta- 
ally  or  constructively. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 


Wells,  Fabgo  &  Go.  v.  Olabeson. 

Filed  January  SO,  1886. 

Personal  JuDOMBNT  AOAINBT  Pabtnbb  Not  Void.— A  personal  judgment  agwnst  one  of 
several  partners,  in  an  action  on  a  partnership  liability^  is  n  ot  void,  and  consequently  cannot 
be  collaterally  attacked,  if  the  court  had  jurisdiction  of  the  parties  and  of  the  subject  matter 
of  the  action. 

Judgments  when  Can  be  Set  Ofv  aftbb  Assignment.— A  judgment  debtor  is  entitled  to 
set  off  a  judgment  in  bis  favor,  flffainst  a  judgment  in  favor  of  his  judgment  creditor,  altbougih 
such  creditor  has  assigned  his  judgment,  and  the  assignee,  at  the  time  of  the  anagnment,  bad 
no  notice  of  the  subsisting  equity  of  the  judgment  debtor. 

Appeal  from  the  third  district  court  of  Lewis  and  Olarke  coimty. 
The  opinion  states  the  facts. 

E,  W.  dk «/.  K.  Toole^  for  the  appellants. 
Chumaaero  dk  Ohadwicky  for  the  respondent. 

CoBUBN,  J.  This  is  a  proceeding  in  eqnity  by  the  appellants. 
Wells,  Fargo  &  Co.,  who  are  the  owners  of  a  judgment  against  one 
of  the  defendants,  Clarkson,  rendered  in  their  favor,  to  have  this 
judgment  set  off  against  a  judgment  rendered  in  favor  of  Clarkson 
against  them,  and  by  Clarkson  assigned  to  the  defendant  McGregor, 
wlio  procured  an  execution  thereon  and  placed  the  same  in  die 
hands  of  the  other  defendant,  Powers,  for  collection.  The  plaintiff 
seeks,  in  addition  to  the  judgment  of  set  off,  to  have  the  defendants 
enjoined  from  further  proceedings  on  their  judgment.  The  case  was 
tried  below  by  the  court,  and  the  following  are  the  speciaJ  findings 
of  fact. 

1.  That  on  the  nineteenth  day  of  June,  1867,  the  defendant, 
John  M.  Clarkson,  herein,  commenced  an  action  for  damages  against 
the  plaintiff;  and  on  the  tenth  day  of  July,  1868,  recovered  a  judg- 
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men  I;  tberein;  all  of  which  will  appear  by  the  judgment  and  plead- 
ings in  the  case. 

2.  That  on  the  thirteenth  day  of  December,  1867 ,  the  plaintiff 
in  this  action  commenced  an  action  i^ainst  Drake,  Clarkson  &  Oo., 
of  which  firm  said  defendant  herein,  John  M.  Olarkson,  was  a  mem- 
ber, in  which  action  there  was,  on  the  fourth  day  of  January,  1868, 
an  amended  complaint  filed,  and  to  which  amended  complaint  there 
was  an  answer  filed  on  the  thirteenth  day  of  the  month  last  aforesaid, 
which  action  was  based  upon  certain  notes  and  accounts,  marked 
exhibit  D,  upon  which  pleadings  and  issues  there  was  on  the  twenty* 
sixth  day  of  October,  1868,  a  judgment  duly  rendered  in  said  cause, 
which  appears  by  the  pleadings  and  judgment. 

3.  T|iat  on  the  tenth  day  of  July,  1868,  the  attorneys  for  said 
Clarkson  duly  filed  their  lien  as  such  upon  the  said  judgment  so 
recovered  by  him  against  the  said  Wells,  Fargo  &  Oo.,  which  lien 
was  on  the  nineteenth  day  of  November,  1868,  duly  paid  and  a  re- 
ceipt duly  given  therefor,  which  lien  and  sum  paid  and  receipted 
for  amounted  to  two  thousand  five  hundred  dollars. 

4.  That  on  the  said  tenth  day  of  July,  1868,  the  day  of  the  ren- 
dition of  the  judgment  in  favor  of  said  Clarkson  against  Wells, 
Fargo  &  Co.,  the  said  Clarkson  duly  assigned  and  transferred  to  the 
defendant  herein,  Archibald  McGregor,  one-half  of  the  judgment 
BO  recovered  by  him,  which  was  duly  copied  into  the  judgment 
docket  of  said  court. 

6.  The  said  McGregor,  before  taking  said  assignment,  had  a  de- 
mand against  said  Drake,  Clarkson  &  Co.  for  the  amount  specified 
therein;  that  be  examined  the  books,  papers  and  accounts  of  said 
firm,  after  its  failure  and  before  taking  said  assignment,  in  order  to 
ascertain  what,  if  any,  the  company  owed  Wells,  Fargo  &  Co.,  and 
that  there  did  not  appear  on  said  books,  papers  or  accounts  to  be 
anything  owing  or  coming  to  said  Wells,  Fargo  &  Co. ,  nor  had  he 
any  notice  that  Clarkson,  or  Drake,  Clarkson  &  Co.,  were  indebted 
to  said  Wells,  Fargo  &  Co.  in  any  sum,  at  the  time  of  taking  said 
assignment.  That,  after  takine  said  assignment,  he  notified  B.  F. 
Gillespie,  who  was  the  agent  of  Wells,  Far^o  &  Co.,  thereof,  pn  the 
day  it  was  taken,  and  also  notified,  on  said  day,  the  attorneys  of 
Wells,  Fargo  &  Co.  of  such  fact,  and  that  said  Drake,  Clarkson  & 
Co.  failed  in  July,  1868. " 

The  following  Ending  as  to  the  law  was  made, •  viz. :  ''The  court 
finds,  as  matter  of  law  arising  upon  the  findings  of  fact,  that  the 
judgment  of  plaintiff  against  Clarkson  cannot  be  set  off  against  the 
judgment  now  held  by  McGregor  against  plaintiff,  and  judgment  for 
the  defendants  is  ordered  accordin^y.*' 

I(  appears  by  the  judgment  roll,  in  the  case  of  Wells,  Fargo  & 
Co.  V.  Drake,  Clarkson  £  Co.,  that,  upon  the  trial  bjr  the  court,  in 
tiie  findings,  the  plaintiffs  were  allowed  to  dismiss  their  action  as  to 
all  the  defendants  exce]pt  John  M.  Clarkson,  who  alone  had  been 
served  with  notice,  and  judgment  was  thereupon  rendered  in  their 
favor  against  him  alone  for  twenty-six  hundred  and  seventy-three 
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doUaiB  and  thirty-eight  cents  (12,673.38),  upon  the  twenty-sixth  daj 
of  October,  1868,  as  above  stated. 

This  is  the  judgment  which  the  plaintiffs  seek  to  have  set  off 
against  the  balance  which  remains  unpaid  of  the  judf2;ment  for  the 
stim  of  five  thousand  dollars  damages  and  five  hundred  and  twenty- 
four  dollars  costs,  rendered  on  the  tenth  day  of  July,  1868,  in 
favor  of  John  M.  Olarkson  against  W^Us,  Fargo  &  Oo.,  one-half 
of  which  had,  on  that  day,  been  assigned  to  the  defendant,  McGregor, 
by  him,  and  the  other  half  of  which  was  paid  by  the  plaintifiis,  in 
the  action  at  bar,  to  Olarkson.  Both  of  these  judgments  were  ren- 
dered by  the  district  court  of  the  county  of  Lewis  and  Olark. 

The  respondent  insists  that  the  judgment  in  favor  of  the  plaintiflb 
(the  appellants)  rendered  against  Olarkson  on  the  twenty-sixth  da? 
of  Octooer,  1868,  is  void,  because  the  action  was  dismissed  as  to  all 
of  the  defendants  who  were  partners  of  the  firm  of  Drake,  Olarkson 
&  Oo.,  except  Olarkson,  and  a  judgment  rendered  against  only  one 
partner.  There  is  nothing  in  the  pleadings  showing  that  the  defend- 
ant Olarkson  asked  that  the  judgment  be  set  aside  or  reviewed.  It 
stands  as  a  judgment  of  a  court  of  general  jurisdiction,  not  appealed 
from,  unreversed,  valid  and  subsisting.  Bespondent  says  that  the 
proceedings  show  that  if  the  court  ever  had  jurisdiction  of  the  case, 
it  was  lost  by  act  of  thejplaintiff^  and  that  the  dismissal  as  to  two  of 
the  joint  defendants,  was  virtually  a  dismissal  of  the  case;  and  that 
there  was  nothing  left  upon  which  to  render  judgment  in  favor  of 
plaintiffs;  and  the  judgment  which  was  rendered,  was  coram  nonju- 
dice,  and  there  were,  and  are,  no  equities  in  favor  of  the  piaintms. 

The  respondent  seems  to  rely  upon  the  ground  that  the  suit  was 
dismissed  as  to  the  co-partners  of  Olarkson,  and  judgment  rendered 
against  him  alone  for  the  partnership  debt;  and  that  for  this  reason 
this  judgment  is  a  nullity.  If  Olarksoii  had  resisted  the  judgment 
against  him  upon  the  ground  that  his  partners  should  be  included 
in  the  judgment  for  a  partnership  debt,  he  could  have  compelled  the 
plaintins.  Wells,  Fargo  &  Oo.,  to  have  taken  a  joint  judgment.  He 
did  not  do  this — no  plea  in  abatement  was  interposed — ^bnt  he 
allowed  judgment  to  go  against  him  personally.  And  it  nowhere 
appears,  in  pleading  or  proof,  that  he  allowed  this  to  be  done  with 
a  fraudulent  intent,  or  in  collusion  with  Wells,  Fargo  &  Oo.,  or  with 
any  design  to  defraud  McGregor,  the  assignee  of  the  judgment 
against  Wells,  Fargo  &  Oo. 

The  question  as  to  whether  an  act  is  void  or  voidable,  is  involved 
in  some  obscurity;  and  in  this  case  we  are  asked  to  treat  the  action 
of  the  court  below  as  a  nullity,  in  a  suit  in  which  the  court  had  juris- 
diction of  the  parties  and  of  the  subject  matter  of  the  case.  The 
subsequent  dismissal  of  the  complaint  as  to  two  of  the  defendants, 
did  not  dismiss  it  as  to  the  third.  The  court  still  had  jurisdiction 
as  to  him;  before  the  final  disposition  of  the  case,  some  action  must 
be  taken  by  the  court  as  to  him;  until  then  the  court  had  jurisdic- 
tion both  of  the  person  of  that  defendant  and  of  the  subject  matter 
of  the  suit,  as  to  him. 


Sap.  Gt.  Mont.]    TVells,  Fabgo  &  Co.  v.  Clareson.  64S 

It  seems  dear  fiiiAt  the  court  had  not  divested  itself  of  jurisdio- 

tioD  by  allowing  a  judgment  of  dismissal  as  to  the  other  defend- 
ants. The  cause  niieht  be  continued;  the  complaint  be  amended; 
iiew  parties  made  and  new  issues  formed.  This  whs  possible;  and 
this  could  not  be  done  in  a  void  proceeding,  in  a  suit  that  was  a 
nullity. 

In  such  a  suit  the  judgment  or  decree  would  be  such  that  no  ac- 
tion on  the  part  of  the  plaintiff;  no  inaction  upon  the  part  of  the 
defendants;  no  resulting  equity  in  the  hands  of  third  persons;  no 
power  residing  in  the  legislative  or  other  branch  of  the  government 
caD  invest  it  with  any  of  the  elements  of  power  or  vitality:"  See 
Kramer  v.  Holster  56  Miss.,  243;  Pryor  v.  Downey,  19  Am.  Beps., 
656;  Maxwell  v.  Goetchens,  29  Am.  ileps.,  242. 

If  the  court  below  erred  in  allowing  the  plaintiff  to  proceed  in  a 
particular  way,  for  instance,  in  taking  the  judgment,  that  would  not 
render  its  action  void.  Whether  this  court  can  treat  such  action  as 
a  nullity,  is  well  defined  by  Waite,  in  his  work  on  Fraudulent  Con- 
veyances, sec.  422;  he  says:  ''A  plain  distinction  must  be  observed 
between  jurisdiction  and  the  exercise  of  jurisdiction.  A  court  may 
ha?e  the  right  and  power  to  determine  the  status  of  a  thing,  and 
jet  may  exercise  its  authority  erroneously.  After  jurisdiction  at« 
tacbes  in  any  case,  all  that  follows  is  exercise  of  jurisdiction.  The 
right  to  inquire  into  the  jurisdiction  by  another  court  in  a  collateral 
action  is  confined  to  the  question  of  authority,  and  it  does  not  ex- 
tend to  the  question  whether  or  not  the  court  erred  in  the  exercise 
of  lawful  authority  to  act.  It  is  only  a  void  judgment  that  may  be^ 
attacked  collaterally;  where  it  is  only  voidable,  where  the  proper 
court  has  decided  improperly,  the  remedy  is  by  resort  to  a  higner 
court;  and  when  the  highest  is  reached  the  law  gives  no  further 
remedy.  By  'proper  court'  is  meant  not  merely  a  duly  constituted 
tribunal,  but  one  having  authority  over  the  subject  matter  of  the 
particular  case  in  question.** 

The  judgment  being  valid  and  binding,  it  may  be  set  off  against 
the  judgment  in  favor  of  Clarkson,  belonging  to  the  defendant,  Mc- 
Gt-egor.  It  has  been  decided  in  this  case — 2  Mont.,  230 — heretofore 
triea  updn  a  demurrer  to  the  complaint,  that  whether  the  defendant 
McGregor  had  any  notice  of  the  plaintiff  *s  equity,  made  no  difference, 
siDceit  was  a  subsisting  equity  at  the  time  of  the  assignment,  and  that 
he  took  this  assignment  subject  to  any  right  of  set  off  the  person 
owing  the  demand  possessea  at  the  time  of  the  assignment.  The 
court,  in  the  above  opinion,  say  further:  ''In  this  case  there  was  an 
equitable  right  to  set  off,  which  could  be  made  available  in  a  court 
of  equity  oniy,  owing  to  the  nature  of  the  action  of  Clarkson  against 
plaintiff,  and  we  think  the  relief  the  plaintiff  asks  in  this  action  was 
proper,  and  should  have  been  granted.'* 

We  do  not  think  that  the  judgment  against  Clarkson  can  be  treated 
^  a  nullity,  or  attacked  collaterally  in  this  proceeding.  McGregor, 
the  assignee,  can  claim  no  more  or  greater  rights  than  his  assignor, 
Clarkson;  and  he  could  not  impeach  this  judgment,  having  had  his 
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day  in  court,  having  answered  and  appeared  at  the  trial  contesting 
the  plaintiff's  right  to  recover.  It  is  said  in  Freeman  on  Judgments, 
section  334,  that  ''Judgments  of  any  court  can  be  impeached  by 
strangers  to  them,  for  fraud  or  collusion,  but  no  judgment  can  be 
impeached  for  fraud  by  a  party  or  privy  to  it." 

We  are  of  opinion  that  the  set  off  asked  for  in  the  complaint 
should  have  been  allowed. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings. 


Heinbooeel  v.  Zuobaum. 

Filed  Januarv  Sli  1886, 

GoNDinoNAL  Salk— Perfobmanob  of  Ck>iiDrnoN— Titlb  when  Passes —Bona  Fidb 
PuROHASEB. — ^A  sale  of  chattel«,  on  condition  that  the  title  to  the  property  ihoold  not  pass 
until  parent  of  the  purobase  price,  althoof^h  aooompanied  by  a  change  of  posses  don,  oon* 
fers  no  title  on  the  vendee  or  his  bona  fide  purchaser,  until  performance  of  the  condition, 
notwithstanding  the  vendor  took  the  notes  of  the  vendee  for  the  purchase  price,  provided 
■aoh  notes  had  not  been  negotiated. 

APPEA.L  from  the  second  district  court  of  Beaverhead  county. 
The  opinion  states  the  facts. 

Bandolph  d  De  WiU,  for  the  appellant. 
E.  W.  <k  J.  K.  Ibole,  for  the  respondent. 

Wade,  C.  J.  This  is  an  action  of  claim  and  delivery,  in  whici 
the  plaintiff  seeks  to  recover  the  possession  of  certain  personal  prop- 
erty, consisting  of  one  billiard  table,  one  p  ol  table,  and  one  set  of 
bar  fixtures,  of  the  alleged  value  of  nine  hundred  and  forty-five 
dollars. 

The  complaint  alleges  title  and  right  of  possession  in  the  plaintiff, , 
and  an  unlawful  taking  and  conversion  to  his  own  use  by  the  defend- 
ant. The  answer  denies  the  title  to,  and  right  of,  possession  of  the 
plaintiff,  and  alleges  a  purchase  of  the  property  by  the  defendant 
from  one  Julius  £ubbes,  who,  at  the  time  of  purchase  and  for  four 
or  five  months  next  prior  thereto,  had  been  the  owner,  in  the  pos- 
session and  entitled  to  the  possession  thereof. 

The  plaintiff  testified  that,  in  February  or  March,  1882,  he  made 
a  conditional  sale  of  the  property  described  in  the  complaint  to 
Julius  Lubbes,  the  person  mentioned  in  the  answer;  that  four  hun- 
dred dollars  was  paid  on  the  sale,  and  that  Lubbes  was  to  pay  one 
hundred  dollars  each  month  for  eight  months,  and  at  the  end  of  that 
time  the  sum  of  nine  hundred  dollars,  the  balance  of  the  purchase 
money,  the  purchase  price  being  twenty-one  hundred  dollars,  for 
which  he  took  Lubbes' notes,  and  now  has  them;  that  one  of  the 
one  hundred-dollar  payments  became  due  July  15,  1882,  but  was 
not  paid  on  that  day  or  at  all.  Whereupon  the  plaintiff  commenced 
this  action,  and  seized  upon  the  property.  The  plaintiff  further  tes- 
tified that,  when  this  sale  was  made,  Lubbes  aud  himself  entered 
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into  a  written  contract;  that  this  contract  was  drawn  by  one  J.  0. 
Bogers  and  given  to  Lubbes,  who  left  the  territory  Jaly  30, 1882, 
and  that  the  plaintiff  had  not  seen  him  since  he  left,  and  did  not 
know  where  he  had  gone. 

J.  C.  Bogers  testified  that  he  drew  the  contract  referred  to  by 
plaintiff,  and,  subject  to  the  defendant's  objection,  testified  that  he 
could  state  from  memory,  substantially,  the  contents  of  the  instru- 
ment, which  he  did,  as  follows:  That  the  instrument  provided  that 
the  personal  property  mentioned  in  the  complaint  should  pass  into 
the  hands  of  said  Julius  Lubbes;  that  Lubbes  should  remain  in  pos- 
session of  the  same  upon  the  condition  that  he  paid  the  amounts  as 
mentioned  by  the  plaintiff  in  his  testimony,  and  that,  if  he  made 
default  in  any  of  such  payments,  he  should  forfeit  said  possession, 
and  the  same  should  revert  to  the  plaintiff,  and  that  the  title  in  and 
to  said  property  should  not  pass  to  said  Lubbes,  but  should  remain 
in  the  plaintiff  until  all  of  said  payments  were  made. 

There  was  further  proof  as  to  the  loss  of  the  instrument,  but  all 
of  the  testimony  of  the  plaintiff,  and  of  the  witness,  Bogers,  relat- 
ing to  the  contents  of  said  instrument  was,  on  motion  of  the  defend- 
ant, stricken  out,  and  this  action  of  the  court  is  assigned  as  error. 

The  loss  of  the  instrument  seems  to  have  been  sufficiently  estab- 
lished to  have  authorized  proof  of  its  contents,  provided  such  proof 
would  have  been  competent,  as  tending  to  estaolish  the  plaintiff's 
title  and  right  of  possession  to  the  property  in  question.  The  plaint- 
iff had  sold  and  delivered  the  possession  of  the  property  to  Lubbes, 
taking  his  notes  for  the  purchase  money.  It  does  not  appear  whether 
these  notes  were  negotiable  promissory  notes,  but,  wnatever  they 
were,  the  plaintiff  had  them  m  court  when  he  gave  his  testimony. 
LubbeSy  after  so  receiving  possession  of  the  property  for  a  valuable 
consideration,  sells  the  same  to  the  defendant;  and  thereafter  the 
plaintiff,  still  retaining  the  unpaid  notes  in  his  possession,  some  of 
them  not  being  yet  due  and  payable,  upon  default  in  the  payment  of 
one  of  the  notes  when  it  became  due,  replevins  the  property,  claim- 
ing, though  he  had  delivered  possession  of  the  proper^  to  Lubbes, 
and  had  received  his  notes  therefor,  that  there  was  a  contract  or 
agreement  between  him  and  Lubbes,  which  provided  that,  if  there 
was  default  in  making  any  of  said  payments  when  the  same  became 
due,  the  vendee  should  forfeit  his  possession,  and  that  the  title  to 
the  property  should  not  pass  from  the  vendor  to  the  vendee  until  all 
the  purchase  money  had  been  fully  paid.  It  is  not  claimed  that  the 
defendant  had  any  knowledge  or  notice  of  this  agreement,  or  that 
he  did  not  pay  the  full  value  for  said  property,  or  that  he  was  not 
an  innocent  bonajide  purchaser  thereof.     At  one  time  the  doctrine 

Srevailed  to  some  extent,  and  it  is,  perhaps,  now  held  in  some  juris- 
ictions,  that  a  bona  fide  purchaser,  under  such  circumstances,  ought 
to  be  protected,  upon  the  general  principle  that  wherever  one  of  two 
innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who  has  en- 
abled such  third  person  to  occasion  the  loss  must  sustain  it.  And 
to  apply  this  doctrine  to  the  case  in  hand^  the  loss  would  fall  upon 

Ho. 
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the  plaintiff,  for  he,  by  giying  credit  to  Labbes.and  deliyering  poa- 
sessioD  of  the  property,  enabled  Labbea  to  commit  the  fraud  npon 
the  defendant.  Bat  the  weight  of  American  authority  is  now  op- 
p  osed  to  this  doctrine. 

The  case  of  Goggill  et  al.  v.  The  Hartford  New  Haven  B.  B. 
Co.,  3  Gray,  549,  is  a  leading  one  on  this  subject;  and  Bigelow,  J., 
in  deciding  it  says:  ''It  is  urged,  and  we  suppose  this  to  be  the 
main  argument  on  which  the  contrary  doctrine  is  founded,  that  as 
possession  of  personal  property  is  prima  facie  evidence  of  title,  it 
would  furnish  fraudulent  parties  with  the  means  of  defrauding  hon- 
est purchasers,  to  trust  them  with  the  apparent  ownership  of  prop- 
erty, while  the  real  title  is  allowed  to  remain  in  a  third  party,  who 
can  reclaim  it  at  pleasure.  If  a  vendor  by  collusion  with  his  ven- 
dee, entered  into  the  contract,  and  annexed  the  conditions  for  the 
purpose  of  enabling  the  latter  to  obtain  a  false  credit,  or  to  impose 
on  innocent  persons,  by  means  of  the  property  placed  in  his  pos- 
session ,  the  argument  would  be  decisive,  in  such  a  case  the  vendor, 
being  a  party  to  a  fraud,  would  be  estopped  to  set  up  any  title  to 
the  property;  and  creditors,  as  well  as  innocent  purchasers  of  the 
vendee,  might  well  claim  to  hold  it,  on  the  ground  that  it  was  placed 
in  his  possession  for  a  fraudulent  purpose.  But  when  the  contract 
of  sale  is  entered  into  in  good  faith,  for  the  puipose  of  enabling 
the  vendor  to  realize  his  purchase  money  or  obtain  security  for  it, 
in  conformity  with  the  original  terms  of  the  bargain,  the  argument 
ab  inconvenienti  is  without  any  foundation  in  principle  or  autnority. 
The  general  rule  of  the  common  law  has  always  been  that  a  man 
who  has  no  authority  to  sell,  cannot  by  making  a  sale,  transfer  the 
property  to  another:  Ghittj;  Gon.,  8  Am.  ed.,  342. 

' 'Except  in  cases  of  sales  in  market  overt,  which  do  not  exist  in  this 
commonwealth,  possession,  of  itself,  confers  no  authority  to  sell. 
A  lessee  of  chattels  or  a  bailee  for  a  special  purpose  can  pass  no 
title  to  a  vendee  without  authority  from  the  lessor  or  bailor;  and 
yet  the  property  is  intrusted  to  possession,  as  apparent  owners,  in 
the  same  manner  as  a  vendee,  under  a  conditional  sale.  Besides, 
there  is  no  good  reason  or  equity  in  placing  the  burden  of  a  fraud- 
ulent sale  by  a  vendee  in  violation  of  the  condition  on  which  he  re- 
ceived the  property,  upon  a  bona  fide  vendor,  rather  than  upon  a 
bona  file  purchaser.  On  the  contrary,  if  either  is  to  lose  by  his 
fraudulent  act,  it  should  be  the  latter,  who  has  dealt  with  a  pariy 
having  no  authority,  instead  of  the  former,  who  relies  upon  a  valid 
subsisting  contract  as  the  foundation  of  his  claim.  It  is  the  dnfy 
of  the  purchaser  to  inquire  and  see  that  his  vendor  has  a  good  title 
to  the  property  which  ne  undertakes  to  sell:'*  Long  on  Sales,  2  Am. 
ed.,  lo9,  and  cases  cited;  Copland  v.  Bosquet,  4  Wash.,  G.  C., 
688:  D'Wolf  v.  Babbett,  4  Mason,  294;  Lucy  v.  Bundy,  9  N.  H., 
298;  Porter  v.  Pettengill,  12  N.  H.,  299;  Herring  v.  Willard,  2 
Sandf.,  418;  Barrett  v.  Pritchard,  2  Pick.,  512;  Dresser  Manuf.  Co. 
V.  Waterston,  3  Met.,  9. 
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In  Benjamin  on  Sales,  eeo.  620,  p.  274,  the  rule  is  stated 
to  be,  that  where  the  bajer  is  by  the  contract  bound  to  do  any- 
thing as  a  condition,  either  precedent  or  concurrent,  on  which 
the  passing  of  the  property  depends,  the  property  will  not  pass 
nntii  the  condition  be  fulfilled,  even  though  the  goods  may  have  been 
actually  delivered  into  the  possession  of  the  buyer.  Mr.  Parsons, 
1  Par.  on  Oont's,  537,  says:  "But  where  the  right  to  receive  pay- 
ment before  delivery  is  waived  by  the  seller  and  immediate  posses- 
sion given  to  the  purchaser,  and  yet  by  express  agreement  the  title 
is  to  remain  in  the  seller  until  the  payment  of  the  price  upon  a  day 
fixed,  such  payment  is  strictly  a  condition  precedent,  and  until  per- 
formance, tne  right  of  property  is  not  vested  in  the  purchaser." 

In  Schouler's  work  on  Personal  Property,  vol.  2,  299-300,  the 
same  priuciple  is  stated  as  follows:  "  We  may  state  as  decidedly  the 
better  opinion  in  this  country  that  a  sale  of  personal  property  made 
by  one  to  whom  the  chattel  was  delivered  by  the  original  seller  on 
condition  that  the  pioperty  should  not  pass  until  the  chattel  was 
paid  for,  or  the  price  duly  adjusted;  confers  no  better  title  upon  a 
oona  fide  purchaser  without  notice  from  the  original  buyer,  than  the 
buyer  himself  had,  or  his  attaching  creditors,  or  a  purchaser  with- 
out actual  notice  of  the  condition;  that  against  all  of  these  the  orig- 
inal seller  may  with  due  diligence  follow  up  his  right  and  reclaim 
the  chattel  as  his  own  for  non-fulfillment  of  the  condition  annexed 
to  the  delivery.  For,  the  original  buyer,  having  no  title  in  himself, 
could  pass  none;  and,  as  it  has  been  further  suggested,  any  third 
party  who  knows  that  he  had  come  into  possession  of  the  goods  is 
bound  to  inquire  whether  the  title  was  that  of  buyer,  borrower, 
or  hirer,  or  in  still  another  capacity."  In  Deshon  v.  Bigelow,  8 
Gray,  159-160,  it  is  held  that  good  faith  does  not  aid  the  purchasers 
from  the  vendees  in  such  cases,  because  the  vendors  having  no  title 
to  the  property,  could  convey  none.  Such  purchasers  hold  the 
same  legal  condition  as  do  bonafde  purchasers  of  stolen  goods.  In 
Ketchmn  v.  Brennan,  53  Miss.,  596,  Campbell,  J.»  says:  ''A  buyer 
must  beware  of  purchasing  from  one  who  has  no  title." 

In  Armstrong  v.  Huston,  38  Vermont,  448,  Eellogg,  J.,  said: 
"It  was  the  unquestionable  right  of  the  plaintiff  to  sell  this  prop- 
erty to  Thompson  upon  the  condition  that  until  payment  of  the  price 
the  property  should  remain  the  plaintiffs.  The  retention  of  the 
title  to  the  property  is  not  a  fraud  upon  any  person,  and  such  aeon- 
tract  is  one  which  every  person  has  a  right  to  make.  In  a  condi^ 
tional  sale  the  possession  of  the  property  is  ordinarily  transferred 
to  the  vendee,  and  very  frequently  with  expectation  of  both  of  the 
parties  to  the  sale  that  the  property  will  be  used  by  the  vendee;  but 
in  each  cases  the  vendee  is,  until  the  performance  of  the  condition, 
only  a  bailee  of  the  property  for  a  specific  purpose,  and  he  acquires 
no  property  in  the  goods  from  the  possession  merely." 

See,  also,  2  Kent,  497;  Morris  v.  Rexford,  18  N.  ¥.,  552;  Ballard 
V.  Burgett,  40  N.  Y.,  314;  Austin  v.  Dye,  46  N.  T.,  500;  Cole  v. 
Mann,  62  N.  Y.,  1;  Holt  v.  Holt,  58  N.  H.,  276;  Lewis  v.  McOabe, 
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49  Gonn.,  141;  Fairbanks  v.  Eureka  Co.,  67  Ala.,  109;  Sumner  v. 
Woods,  67  Ala.,  139;  Marquette  Mf.  Co.  v.  JeflFreys,  49  Mich.,  283; 
Warner  v.  Koth,  2  Wy.,  63;  Zutchman  v.  Roberts,  109  Mass.  53;  Dam- 
felserv.  Weigel,  27  Mo.,  45;  Benner  v.  Paffer,  114  Mass.,  376;  Ridg- 
way  V.  Kennedy,  52  Mo.,  24;  Blanchard  v.  Child,  7  (}ray,  155-1 58; Fi- 
field  V.  Elmer,  25  Mich.,  48;  Heath  v.  Randall,  4  Cush.,  195;  Buson  v. 
Dougherty,  11  Humph. ,  50;  Hotchkiss  v.  Hunt,  49  Me., 219;  Bunkerv. 
McKenhey,  63  Me.,  529.  Wood  M.  &  R.  Co.  v.  Brookes,2  Sawyer,  576; 
Little  V.  Page,   44  Mo.,  412;  Armington  v.  Houston,  38  Vt,  448; 
Whitney  v.   Eaton,   15  Gray,  225;   Sage  v.  Sleuth,  23  Ohio  St.,  1; 
Booraem  v.  Crane,  103  Mass,  522;  Hirschorn  v.  Canney,  98  Mass., 
149;  Sumner  V.  McFarlan,  15  Kans.,  600;  Hallowell  v.  Milne,  16 
Kans.,  65;  Euloro  v.  Klein,  79 Pa.  St.,  488;  Clark  v.  Wells,  45  Vt.,18; 
Duncan  v.  Stone,  45  Vt.,  118;  McNiel  v.  Tenth  Nat.  Bk.  of  N.  T., 
65  Barb.,  59;   Baker  v.  Hall,  15  Iowa,  277;  Hart  v.  Carpenter,  24 
Conn.,  227;   Hunter  v.  Warner,  1  Wise,   141;  Gibbs  v.  Jones,  46 
111.,  319;  Dunbar  v.  Rawles,  28  Ind.,  225;  Forbes  v.  Marsh,  15 
Conn.,  384. 

This  conditional  sale  was  not  made  absolute  by  reason  of  the 
plaintiff  having  taken  the  notes  of  Lubbes  for  the  price  of  the 

{property  delivered  to  him.  It  Lubbes  gave  his  notes  to  plaintiff 
or  the  goods,  and  the  goods  were  thereupon  delivered  to  him,  the 
presumption  of  the  law  is  that  the  plaintiff  took  the  notes,  not 
m  absolute  discharge  of  the  price,  but  as  a  postponement  of  pay- 
ment only,  and  the  right  of  the  plaintiff  to  sue  for  the  price  of  the 
goods  revives  on  the  non-payment  of  the  paper  at  maturity:  Schouler 
on  Per.  P.,  432-3,  and  authorities  cited. 

Of  course,  if  the  notes  were  negotiable,  and  had  been  transferred 
for  value  by  the  plaintiff,  he  could  not  recover  the  goods  or  the 
price  for  which  he  sold  them,  but  if  he  has  the  notes  in  bis  posses- 
sion and  they  can  be  delivered  up  or  cancelled  upon  bis  recovery  of 
the  goods,  or  a  judgment  for  their  value,  the  mere  fact  that  notes 
were  given  for  the  purchase  money  would  not  defeat  the  right  of 
the  plainfiff  to  recover  the  goods,  providing  the  sale  was  upon  con- 
dition that  the  vendee  should  acquire  no  title  to  the  property  until 
he  had  paid  for  it,  and  this  was  so  understood  and  intended  by  the 
parties.  The  seller  is  bound  to  account  for  the  notes  he  may  have 
taken,  so  as  to  save  the  buyer  harmless,  before  he  can  recover  the 
goods  or  the  price  for  which  he  sold  them.  But  if  he  does  this, 
and  the  sale  was  upon  the  condition  that  the  purchaser  should  tic- 
quire  no  title  until  the  purchase  price  was  fully  paid,  whereby  the 
purchaser  would  hold  the  goods  simply  as  bailee  until  that  time, 
the  fact  that  notes  were  given  for  the  purchase  money  would  not 
defeat  the  seller's  right  to  recover  the  goods  or  their  price,  if  the 
purchase  money  was  not  paid  according  to  agreement. 

The  authorities,  in  support  of  the  rule  that,  in  the  absence  of 
stipulation  to  the  contrary,  the  negotiable  security  is  only  considered 
to  be  a  conditional  payment,  defeasable  on  the  (dishonor  of  the  se- 
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canbff  need  not  be  reviewed,  as  there  is  no  oonfliot  on  the  point: 
Benj.  on  Sales,  sec.  730. 
The  jadgment  is  reversed  and  the  caose  remanded  for  a  new  trial. 

CoBURN,  J.  CONOUBBING.  With  much  hesitation  and  relaotanoe,  I 
nsiie  with  my  colleagues  in  this  decision.  This,  and  the  like,  are 
cases  of  great  hardship.  When  the  vendor  parts  with  the  posses- 
sion of  his  property  and  delivers  it  to  the  vendee  openly  and  in 
good  faith,  he  puts  it  in  the  power  of  the  vendee  to  impose  upon 
and  defraud  others  if  the  vendor  still  retains  a  secret  hold  upon  it 
for  the  unpaid  purchase  money.  In  many  instances  no  vigilance  or 
precaution  on  tne  part  of  a  purchaser  from  the  vendee  could  pre- 
vent a  wrong  being  done.  Fair  dealing  would  seem  to  require  that 
the  property  should  pass  with  the  possession,  or  public  notice  be 
given  bv  record,  or  otherwise,  that  there  still  remams  in  the  vendor 
the  light  of  possession  and  property.  But  I  yield  to  the  over- 
whelming weight  of  authority  upon  the  subject,  with  the  hope  that 
bj  legislation  or  a  new  departure  in  decision  and  opinion,  a  different 
rnle  may  be  adopted. 


People  ex  rel.  Robebtson  v.  Van  Gabkin  et  al. 

FtUd  Janttary  31, 1886, 

Constitutional  J^aw— When  Act  Hbld  Unconstitutional. —Ad  act  of  the  legialature 
will  not  be  adjudged  to  be  in  violation  of  the  constitution,  except  where  plainly  repugnant 
thereto.  The  act  will  be  presumed  to  be  constitutional  until  the  contrary  is  clearly  and  satis- 
f  Mtarily  shown. 

The  Sake — Leoiblative  Power  Oveb  Public  Officers.— In  the  absence  of  constitutional 
restrictions,  a  legislature,  having  power  to  create  a  particular  office,  and  to  regulate  the  man- 
ner in  which  it  snould  be  filled,  and  the  term  and  duties  of  the  incumbent,  has  the  power  to 
lengthen  or  abridge  such  term,  or  to  declare  the  office  vacant,  and  appoint  another  to  fill  the 
Tscancy.  The  exercise  of  sucn  power  by  the  legislature  would  not  be  in  violation  of  section 
10,  art.  I.  of  the  United  States  constitution,  prohibiting  a  state  from  passing  any  law  im- 
pairing the  obligations  of  contracts,  or  of  the  fifth  amendment  thereof,  providing  that  no  one 
■hall  be  deprived  of  property  without  due  process  of  law. 

The  Same— Act  Vaoatino  County  Commisbionerb  of  Cubteb  County  Valid.— The  act 
of  the  territoral  le^^atnre,  thirteenth  regular  session,  page  140,  declaring  v.%cant  the  offioes 
of  county  ooxnmissioners  of  Custer  county,  and  appointing  the  defendants  to  fill  the  vacancies 
tbos  created,  \b  valid. 

Appeal  from  the  first  district  court  of  Custer  county.  The  opin- 
ion states  the  facts. 

Ohumasero  &  Chadwick  and  Andrew  F,  Burleigh,  for  the  appellant. 
W.  K.  Sanders  and  Streoell  dt  Garlock,  for  the  respondents. 

Galbbaith,  J.  This  is  an  appeal  from  a  judgment  for  the  defend- 
ants rendered  in  pursuance  of  an  order  sustaining  a  demurrer  to 
the  complaint. 

The  complaint  was  in  substance  as  follows,  viz:  ''The  district 
attorney  of  the  first  judicial  district,  in  which  is  situate  the  county 
of  Custer,  has  been  applied  to,  to  bring  this  action,  and  that  he  has 
refused  so  to  do,  upon  tdie  complaint  of  the  appellant,  who  therefore 
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brings  this  action  upon  his  own  relation.    That  the  respondents 
have  intruded  into  the  office  of  county  commissioners  of  said  county, 
and  now  unlawfully  hold  and  exercise  the  said  offices.     That  on  the 
seventh  day  of  November,  1882,  the  appellant  was  duly  elected  to 
the  office  of  county  commissioner  of  said  county,  and  that  he  did, 
within  the  time  prescribed  by  law,  qualify  himself  to  hold  said  office, 
and  entered  upon  the  performance  of  its  duties;  and  is  still  entitled 
to  the  said  office  and  the  emoluments  thereof.     That  on  or  about  the 
first  day  of  May,  1882,  Bussell  Briggs  was  duly  appointed  by  the 
probate  judge  of  said  county  as  one  of  the  commissioners  thereof, 
to  fill  a  vacancy,  and  duly  qualified  and  entered  upon  the  duties 
of  the  office.     That  on  or  about  the  first  day  of  September,  1882, 
James  B.  Hubbell  was  duly  appointed  one  of  the  commissioners  of 
said  county  to  fill  a  vacancy,  who  also  duly  qualified  and  entered  upon 
the  duties  of   the  office.     That  on  or  about  the  fifteenth  day  of 
March,  1883,  at  the  time  of  the  alleged  unlawful  intrusion,  while  the 
three  last  named  persons  were  in  possession  of,  and  entitled  to  these 
offices,  the  respondents  usurped  and  intruded  into  and  now  unlaw- 
fully hold  them  and  withhold  the  same  from  the  relator,  and  said 
Briggs  and  Hubbell.     Wherefore  the  appellant  asked  that  the  re- 
spondents be  ousted  from  said  offices  and  the  relator,  and  Briggs 
and  Hubbell,  be  restored  thereto. 

The  demurrer  was  upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  question  presented  by  this  demurrer  relates  to  the  validity  of 
an  act  of  the  legislative  assembly  of  Montana  territory — ^laws  of  the 
thirteenth  regular  session,  p.  140 — by  which  the  offices  of  county 
commissioners  of  Custer  county  were  declared  vacant;  this  relator 
and  Briggs  and  Hubbell,  being  the  then  incumbents  of  said  offices, 
and  the  respondents  appointed  to  fill  the  vacancies,  The  language 
of  the  statute,  so  far  as  it  is  necessary  to  state  it,  is  as  follows: 
"  That  the  offices  of  county  commissioners  of  the  county  of  Custer 
be,  and  the  said  offices  are  hereby  declared  to  be  vacant,  and  no 
official  duty  shall  be  performed  by  the  persons  constituting  the  pres- 
ent board  of  county  commissioners,  except  to  make  report  *  *  *; 
and  that  William  Van  Gaskin,  George  M.  Miles  and  Thomas  J.  Bryan, 
are  hereby  appointed  commissioners  of  Custer  county.  The  act  then 
provided  for  the  election  upon  the  third  Monday  of  April  following 
of  three  commissioners  of  Custer  county,  who,  after  their  election 
and  qualification,  should  act  as  said  commissioners  and  enter  upon 
their  official  duties,  and  thereupon  the  powers  and  duties  of  said 
commissioners  herein  appointed  shall  cease."  The  act  was  approved 
March  8, 1883. 

It  is  claimed  by  the  appellant  that  the  above  act  is  invalid,  for  the 
alleged  reason  that  it  contravenes  the  constitution  of  the  United 
States  and  the  laws  of  congress.  The  declaration  that  the  act  of  a 
co-ordinate  branch  of  the  government  has  been  done  in  disregard  of 
constitutional  limitations,  is  the  exercise  of  a  solemn  function,  and 
one  which  courts  will  exert  with  delicacy  and  reluctance.    An  act  of 
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the  legislature  should  not  be  adjudged  to  be  in  yiolation  of  the  oon* 
stitntion  except  where  plainly  repugnant  thereto.     The  act  will  be 

f)re8amed  to  be  oonstitntional  until  the  contrary  is  elearly  and  satis* 
actorily  shown.  ''  Plenary  power  in  the  legislature  is  the  rule.  A 
prohibition  to  exercise  a  particular  power  is  the  exception.  In  in- 
qniring,  therefore,  whether  a  giyen  statute  is  constitutional,  it  is  for 
those  who  question  its  validity  to  Ahow  it  is  forbidden  :*'  Denio,  G.  J., 
m  People  v.  Draper,  15  N.  T.  532.  ''A  court  cannot  declare  a  statute 
nnconstitutional  and  void  solely  on  the  ground  of  unjust  and  oppres- 
sive proyisions,  or  because  it  is  supposed  to  violate  the  natural,  so- 
cial or  political  rights  of  the  citizen,  unless  it  can  be  shown  that 
such  injustice  is  prohibited;  or  such  rights  guaranteed  or  protected 
by  the  constitution:*'  Coole^  on  Constitutional  Limitatious,  197. 

In  a  case  of  this  kind,  it  is  only  with  the  power  of  the  legislature 
viewed  in  relation  to  the  fundamental  law  and  not  with  the  expedi- 
ency or  propriety  of  its  legislation  that  the  court  has  to  do.  These 
are  matters  for  the  consideration  of  the  legislature  itself,  when  it 
enacts  the  law.  The  above  act  can  only  be  declared  invalid,  be- 
cause it  violates  the  constitution  of  the  United  States,  or  the  acts  of 
congress,  or  interferes  with  or  prevents  the  exercise  of  some  right 
conferred  or  protected  thereby.  The  act  of  congress  in  relation  to 
county  officers  is  as  follows:  '^All  township,  district  and  county  offi- 
cers, except  justices  of  the  peace  and  general  officers  of  the  militia, 
shall  be  appointed  or  elected  in  such  manner  as  may  be  provided 
by  the  governor  and  legislative  assembly  of  each  territory.**  It  will 
be  observed  that  this  act  uses  the  term  '' county  officers,"  thus  re- 
cognizing the  political  division  of  the  territory  into  counties,  and 
the  necessifrv  for,  and  the  existence  of,  such  officers  for  their  gov- 
ernment, lout  the  particular  office  of  county  commissioner  is  not 
named  therein,  and  the  creation  thereof  was  left  entirely  to  legisla- 
tive enactment.  The  office  of  county  commissioner  in  l^is  territory 
does  not  exist  by  virtue  of  common  law,  but  by  statutory  law.  And 
we  find  that  the  legislative  assembly,  in  providing  for  the  govern- 
ment of  counties,  acted  in  accordance  with  both  these  views.  It 
created  the  office  of  county  commissioner.  It  provided  that  '*  the 
powers  of  the  county,  as  a  body  corporate  and  politic,  shall  be  exer- 
cised by  a  board  of  county  commissioners  therefor:'*  Eev.  Stats. 
1879,  p.  479,  sec.  337.  **The  board  of  county  commissioners  shall 
consist  of  three  qualified  electors,  any  two  of  whom  shall  be  compe- 
tent to  transact  business.*'  The  creation,  therefore,  of  county  com- 
missioners; the  manner  of  their  selection,  whether  by  election  or 
appointment;  the  terms  of  the  period  during  which  they  shall  act; 
the  character  of  the  duties  to  be  performed,  and  the  compensation 
to  be  paid  for  the  performance  of  such  duties,  are  entirely  the  sub- 
ject of  legislative  enactment.  There  is  nothing  in  the  above  act  of 
congress  which  in  any  way  limits  the  power  of  the  legislative  assem- 
bly in  respect  to  the  foregoing  particulars.  All  the  above  matters 
relating  to  county  commissioners  are,  by  this  act,  committed  to  the 
governor  and  legislative  assembly  of  the  territory,  when  acting  to- 
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S ether  in  a  legislatire  capacity,  to  be  provided  for  according  to  their 
iscretion. 

So  far,  therefore,  as  the  above  act  of  congress  is  concerned,  this 
office,  having  been  created  by  legislative  enactment,  was  wholly 
under  legislative  control.  It  had  the  power  to  lengthen  or  abridge 
the  term  of  office,  or  to  declare  the  office  vacant  and  appoint  another 
to  fill  the  vacancy,  at  least  in  so  far  as  to  make  a  provisional  ap- 
pointment was  concerned.  By  the  enactment  of  the  law  appointing 
the  respondents  to  the  offices  thereby  declared  vacant,  until  the 
commissioners  thereafter  to  be  elected  assumed  the  duties  of  their 
office,  the  governor  and  the  legislative  assembly  acted  within  the 
limits  of  the  act  of  congress,  which  required  that  the  county  officers 
should  be  appointed  or  elected  in  such  manner  as  they  might  pro- 
vide. The  governor  and  legislative  assembly  have  the  power  to 
provide  the  manner  of  the  appointment;  therefore,  they  had  the 
power  to  appoint  directly.  The  law  was  **  the  manner"  of  the  ap- 
pointments. "Where  an  office  is  created  by  statute,  it  is  wholly 
within  the  control  of  the  legislature.  The  term,  the  mode  of  ap- 
pointment, and  the  compensation  may  be  altered  at  pleasure,  and 
the  latter  may  even  be  taken  away  without  abolishing  the  office. 
Such  extreme  legislation  is  not  to  be  deemed  probable  in  any  case. 
But  we  are  now  discussing  the  legislative  power,  not  its.  expediency 
or  propriety.  Having  the  power,  the  legislature  will  exercise  it  for 
the  public  good,  and  it  is  the  sole  pledge  of  the  exigency  which  de- 
mands its  interference:"     Sanford  J.,  2  Sanford,  855,  359. 

We  may  say  here  in  relation  to  the  legislation  in  qaestion  that  the 
presumption  will  be  that  it  was  had  for  the  public  good,  and  that 
the  exigency  of  the  case  required  its  enactment  ''The  selection  of 
officers,  who  are  nothing  more  than  public  agents,  for  the  effectuat- 
ing of  public  purposes,  is  matter  of  public  convenience  or  necessity; 
and  so  too  are  the  periods  for  the  appointment  of  such  agents;  but 
neither  the  one  nor  the  other  of  these  arrangements  can  constitute 
any  obligation  to  continue  such  agents,  or  to  reappoint  them  after 
the  measures,  which  brought  them  into  being,  shall  have  been  found 
useless,  shall  have  been  fulfilled,  or  shall  have  been  abrogated,  or 
even  detrimental  to  the  well  being  of  the  public.  The  promised 
compensation  for  services  actually  performed  and  accepted  during 
the  continuance  of  the  particular  agency  may  undoubtedly  be  claimed 
both  upon  principles  of  compact  and  of  equity;  but  to  insist  beyond 
this,  upon  the  perpetuation  of  a  public  policy,  either  useless  or 
detrimental  and  upon  a  reward  for  acts  neither  desired  nor  per- 
formed, would  appear  to  be  reconcilable  with  neither  common  jus- 
tice nor  common  sense  :'*  The  supreme  court  of  the  United  States, 
per  Daniel,  J.,  in  Butler  v.  Penna.,  10  How.,  402. 

In  Demer  v.  Hobart,  10  Nevada,  28,  Hawley,  J.,  speaking  for  the 
supreme  court,  says:  *'The  legislature  having,  by  the  act  of  March 
4,  1865,  vested  certain  duties  upon  the  lieutenant  governor,  and 
allowed  him  a  salary  for  his  services,  it  was  within  the  power  of  the 
legislature  to  take  those  duties  and  the  salary  away  from  him  before 
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the  expiration  of  his  term  of  office,  and  confer  them  npon  another:'* 
Connor  v.  The  Mayor  of  New  York,  5  N.  T.,  294;  Attorney  General 
y.  SqnireSy  14  Gal.,  13.  ''The  offices  of  lieutenant  governor  and 
warden  of  the  state  prison  were  as  distinct  as  though  filled  by  dif- 
ferent persons.  The  duties  and  obligations  of  the  one  are  entirely 
independent  of  the  duties  and  obligations  of  the  other.  So  far  as 
the  office  of  exrofficio  warden  existed  in  relator » it  was  an  office 
created  by  legislative  act.  The  legislature  might,  at  any  time, 
direct  how  it  should  be  filled,  what  compensation  should  be  allowed, 
and  provide  the  manner  in  which  its  duties  should  be  discharged. 
In  such  cases,  the  length  of  the  term  of  office  is  regulated  by  con- 
siderations, which  affect  the  public  interest,  without  any  regard  to 
the  interests  of  the  office  holder." 

In  Attorney  General  v.  Squires,  14  Gal.,  13,  supra,  Baldwin,  J., 
gays:  ''The  same  power  that  made  can  destroy;  unless,  indeed,  there 
be  some  vested  right  created  by  the  act,  or  some  right  of  property. 
So  far  as  this  office  exists  in  the  incumbent,  it  is  an  office  created 
by  legislative  act.  The  constitution  affixes  no  period  of  tenure  to 
this  office  of  tax  collector,  nor  does  it  provide  any  mode  of  appoint- 
ment. The  vesting  of  this  office  in  the  sheriff  being  by  legislative 
act,  though  the  office  cannot  be  destroyed  by  the  legislature,  yet  the 
legislature,  not  restricted  in  this  respect  by  the  constitution,  may 
direct  in  what  manner  the  duties  shall  be  discharged,  and  how  the 
office  may  be  temporarily  filled.  Smith  v.  Stillman,  decided  in 
1852  (not  reported),  has  been  cited  to  show  that  after  the  legislature 
has  created  an  office  contemplated,  as  provided  for  by  the  constitu- 
tion, it  cannot  destroy  the  office  of  the  incumbent  during  bis  term. 
But  this  doctrine  cannot  be  maintained,  and  is  overruled  in  effect 
by  the  case  of  the  People  v.  Haskell,  5  Gal.,  357.  We  regard  this 
act  of  the  legislature,  giving  this  office  to  the  sheriff,  as  a  mere 
legislative  transfer  to  this  officer  of  the  duties  of  tax  collector,  and 
that  the  same  power  which  placed  them  in  the  hands  of  the  sheriff 
could  divest  them  and  place  them  in  other  hands."  In  Bryan  v. 
Cuttell,  15  Iowa,  538,  Wright,  G.  J.,  said:  "That  it  is  competent 
for  the  legislature  to  abolish  an  office,  increase  or  decrease  the  du- 
ties devolving  upon  the  incumbent,  add  to  or  take  from  his  salary, 
when  not  inhibited  by  the  constitution,  we  entertain  no  doubt.  We 
are  equally  clear,  that  it  is  within  the  legislative  power  to  add  to  or 
change  the  method  in  which  vacancies  may  occur,  and  make  such 
change  applicable  to  existing  offices  and  those  holding  them."  See 
also.  People  v.  Haskell,  5  Cal.,  557;  People  v.  Whitiock,  92  N.  T., 
191;  Long  v.  Mayor,  81  N.  T.,  425;  Barker  v.  City  of  Pittsburg,  4 
Barr,  Pa.  St.,  51. 

In  Donahue  v.  County  of  Will,  109  111.,  94,  Walker,  J.,  delivering 
the  opinion  of  the  court,  says:  *' The  question  is  then  presented, 
whether  the  board  of  supervisors  had  legal  authority  and  constitu- 
tional power  to  hear,  determine  and  remove  appellant  from  office. 
He  claims  it  had  not,  because  that  could  be  done  only  by  impeach- 
ment; or  if  not  in  that  mode,  then  only  by  the  circuit  court  on  a 
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proceeding  in  the  nature  a  quo  loarranto.  It  is  urged  that  under 
the  constitution,  the  general  assembly  is  powerless  to  pass  a  law 
conferring  such  power  on  the  board  of  supervisors,  and  for  that  rea- 
son the  order  of  the  board  is  absolutely  void.  This  depends  upon 
whether  any  constitutional  provision  prohibits  that  body  from  the 
exercise  of  such  power.  ^  *  *  ^e  are,  therefore,  of  opinion 
that  the  settling  of  the  treasurer's  accounts,  and  finding  he  had  not 
settled  and  accounted  for  moneys  of  the  county  as  required  by  law, 
and  that  he  had  been  and  then  was  in  arrears  with  the  county,  and 
removing  him  from  office  was  not  judicial.  And  we  have  no  doubt 
the  general  assembly  had  ample  power  to  authorize  the  board  to  act, 
and  it  is  legal,  valid.*' 

It  was  held  at  the  present  term  of  this  court  in  the  case  of  Gar- 
land V.  The  Commissioners  of  Custer  county,  5  Mont.,  that  the 
board  of  county  commissioners  of  Custer  county,  had  authority  by 
virtue  of  power  vested  in  it  by  acts  of  the  legislature  of  this  terri- 
tory to  remove  the  treasurer  of  that  county  from  office,  and  to  de- 
clare the  office  vacant.  It  is  true  that  in  both  of  the  above  oases, 
the  power  to  remove  had  been  delegated,  but  the  principle  an- 
nounced is,  that  in  the  absence  of  a  constitutional  prohibition,  the 
legislature  possesses  authority  to  delegate  such  power  of  removal. 
And  if  the  legislature  had  the  authority  to  delegate  to  the  board  the 
power  of  removal  of  the  officer,  it  would  be  difficult  to  give  any  sub- 
stantial reason  why  it  could  not  exercise  the  same  power  directly. 

In  People  V.  Hurlbut,  24  Mich.,  44,  Christiancy,  J.,  savs:  "As the 
legislature  represents  the  public  interest,  and  has  full  control  of 
all  municipal  organizations  as  instrumentalities  of  government,  I 
see  ho  reason  to  doubt  their  power  of  creating  such  offices  as  thev 
may  think  the  public  interest  requires,  or  of  filling  them  with  such 
persons  as  they  choose  to  designate  in  the  act,  except  as  that  power 
IS  restrained  by  some  provision  of  the  constitution.  This  course  of 
legislation  may  not  be  wise  or  politic,  but  as  a  question  of  power, 
I  think  the  legislature  possesses  it,  with  the  limitations  above 
mentioned." 

There  is  no  limitation  of  the  power  of  the  governor  and  legisla- 
tive assembly,  conferred  by  the  foregoing  act  of  congress.  In  the 
same  case  the  same  judge  says:  *'The  next  objection  to  the 
validity  of  the  act  is,  that  the  power  of  the  legislature  is  confined  to 
directing  whether  officers  other  than  judicial  in  cities  and  villages 
shall  be  elected  or  appointed ;  and  at  what  time  and  in  what  manner 
the  election  or  appointment  shall  be  made;  that  in  thus  directing, 
their  power  is  exhausted,  and  they  cannot  make  the  appointment 
themselves.  This  argument  is  not  based  upon  the  ground  that  the 
provisions  of  this  section  were  intended  to  confine  the  power  of 
making  the  appointment  to  the  common  council  of  the  city,  or  to 
any  other  local  authority,  for  which  only,  it  was  intended,  the  legis- 
lature should  provide;  but  it  goes  upon  the  assumption  that,  even 
admitting  the  power  of  the  legislature  to  provide  for  an  appointment 
otherwise  than  by  the  local  authorities  of  the  city,  still  the  legisla- 
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tore  could  not,  itself,  make  the  appointment  in  the  manner  they 
hsve  nndertaken  by  this  act  to  make  it;  their  power  being  limited  to 
directing  the  time  and  manner  in  which  it  should  be  made.  Though 
this  argument  may  seem  plausible,  I  do  not  think  the  conclusion  is 
80  clear  or  free  from  doubt  as  to  authorize  us  to  declare  the  act  void  on 
this  ground.  If  the  legislature  had  power  to  provide  the  time  and 
manner  of  the  appointment  and  were  not  confined  to  providing  for 
the  appointment  by  the  local  authorities,  then  they  had  the  power 
to  provide  that  it  should  be  made  by  the  governor,  with  or  without 
the  consent  of  the  senate;  by  the  legislature  in  joint  convention;  or 
finally  by  the  legislature  in  the  very  form  and  manner  which  was 
adopted.  And  if  they  had  the  power  to  direct  that  it  should  be 
made  in  this  way^  it  would  be  very  difficult  to  give  any  substantial 
reason  why  they  could  not  proceed  to  make  the  appointment  as  they 
did,  without  first  passing  an  act  that  it  should  be  so  made.  Such  an 
act  would  be  but  a  legislative  determination  that  the  appointment 
should  be  so  made;  and  the  actual  making  of  it  in  this  way,  shows 
the  like  legislative  determination.  A  similar  exercise  of  power  by 
the  legislature  has  been  upheld  by  the  supreme  court  of  New  York : 
People  V.  Bennett,  54  Barb.,  480." 

It  is  true  that  the  above  doctrine  has  not  been  acceded  to  in  many 
instances,  to  its  fullest  extent.  Some  eminent  jurists  assume  to 
find  in  the  very  structure  of  our  government,  and  in  the  principles 
which  underlie  our  free  institutions,  and  in  the  assumption  in  our 
constitutions  generally  of  the  existence  of  public  or  quasi  corpora- 
tions, such  as  counties  and  townships,  and  consequently  in  a  recog- 
nition by  them  of  the  existence  of  local  self  government,  an  implied 
prohibition  upon  the  legislature  to  take  away  the  right  of  choice  by 
the  inhabitants  of  such  municipalities,  of  their  own  officers,  by  ap- 
pointments to  such  offices  in  legislative  actn.  But  even  in  these  in- 
stances it  is  generally  conceded  that  there  may  be  occasions  and  ex» 
igencies  when  the  legislature  may  exercise  this  power.  As,  for  ex- 
ample, when  an  appointment  may  be  made  by  the  legislature,  ^'  to 
meet  the  needs  of  a  transition  state,  or  to  bridge  a  chasm  between  a 
new  and  old  establishment,  or  to  organize  and  put  in  motion  a  new 
corporate  or  municipal  organization:"  Graves,  J.,  in  People  v.  Hurl- 
but,  supra, 

**I  have  no  doubt  it  was  entirely  competent  for  the  legislature  to 
abolish  the  old  boards  and  provide  for  a  new  one  to  take  place  of  all. 
Biatwould  be  but  the  ordinary  exercise  pf  legislative  supervision 
and  control  in  matters  of  municipal  regulation  of  them.  I  think  also, 
iliat  the  legislature  might  make  provisional  appointments  to  put  the 
new  system  in  operation.  The  right  to  do  this  appears  to  me  to  be 
incident  to  the  right  to  confer  and  recall  corporate  power,  and  rests 
upon  the  same  ground  as  the  right  to  provide  agencies  for  the  or- 
ganization of  the  municipal  corporation  in  the  first  place,  for  the  ap- 
portionment of  its  property  and  debts,  if  its'territory  shall  be  divided 
and  organized  into  two,  or  for  the  winding  up  of  its  concerns,  if  its 
charter  should  be  taken  away.     There  is  no  doubt  of  the  right  of  the 
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state  to  do  aoy  of  these  things:  not  by  virtue  of  any  general  au- 
thority to  take  to  itself  the  management  of  the  local  concerns,  but 
because  the  wrong  motion  and  modification  of  local  government  can 
only  be  provided  for  without  confusion  and  injustice  by  the  aid  of 
the  guiding  and  assisting  hand  of  the  authority  that  creates  and 
modifies."    Gooley,  J.,  in  People  v.  Hurl  but,  supra. 

The  act  in  question  provides  only  for  the  appointment  of  the  re- 
spondents to  hold  such  offices  for  about  the  period  of  six  weeks,  when 
local  self  government  should  interfere,  and  commissioners  should  be 
chosen  to  succeed  the  legislative  appointees.  They  were,  therefore, 
merely  *  provisional  officers,  and  not  permanent  appointments  to 
office.  The  power  of  the  legislature  to  declare  a  vacancy,  appears 
to  be  clear.  This  power  was  exercised  by  the  act;  and  the  appoint- 
ment was  evidently  made  as  necessary  for  the  conduct  of  its  affars, 
until  its  people  made  their  own  selection  of  commissioners.  The 
appointment  was  made  to  meet  the  necessities  of  a  transition  state 
from  an  '*  old  to  a  new  establishment; "  from  the  declaration  of  the 
vacancy  until  the  interposition  of  a  local  self  government.  It  is 
claimed,  however,  that  the  acceptance  of  these  offices  by  appellants, 
constitutes  a  contract  between  them  and  the  public,  which  cannot 
be  annulled  without  violating  that  provision  of  the  constitution  of 
the  United  States,  which  prohibits  any  state  from  ''passing  any  law 
impairing  the  obligation  of  contracts:"  Section  10,  article  I,  con- 
stitution of  the  United  States;  nor  without  violating  that  other  pro- 
vision of  the  amendments  to  the  constitution,  article  Y,  that  no  one 
shall  be  **  deprived  of  *  *  *  property  without  due  process  of 
law."  That  ^'  the  office  is  property;  that  the  occupant  has  the  same 
right  to  it  as  to  any  other  property.  This  right  cannot  be  abrogated 
or  impaired  unless  by  consent." 

TVe  cannot  give  our  assent  to  this  doctrine.  Counties  are  usually 
classed  under  the  head  of  public  or  quasi  corporations,  and  exist  for 
the  convenience  of  government.  The  municipal  authority  of  coun- 
ties is  a  part  of  the  machinery  of  state  or  territorial  government,  and 
exists  for  its  assistance  and  benefit.  The  regulation  of  the  affiftirs  of 
a  county  are  entrusted  to  persons,  called  in  this  territory  county 
commissioners,  who  perform  the  duties  of  their  office  by  virtue  of 
the  authority  of  the  legislature,  which  prescribes  what  those  duties 
are.  The  authority  exercised  by  these  commissioners  is,  therefore, 
entirely  for  the  benefit  of  the  public,  and  not  for  any  private  benefit 
whatever.  Under  our  form  of  government,  these  offices  exist  by 
reason  of  a  public  necessity,  and  as  a  part  of  the  machinery  of  ter- 
ritorial government.  They  should,  therefore,  be  entirelv  under  its 
control.  The  very  nature  of  government  would  forbid  that  the  in- 
cumbents of  its  offices  could  obtain  a  private  right  therein,  which 
would  enable  them  to  exercise  such  offices  against  the  will  of  the 
state.  This  would  be  repugnant  to  the  principle  of  the  sovereignty 
of  the  state,  which  should  have  the  power  to  determine  always  who 
shall  be  its  agents  to  exercise  its  authority,  restricted  only  by  the 
fundamental  law.     We  are  of  opinion,  therefore,  that  the  incumbent 
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of  the  office  of  county  commissioner,  by  the  acceptance  of  the  office, 
does  not  obtain  such  a  right  therein  as  is  comprehended  in  the  mean- 
ing of  the  above  provisions  of  the  constitution  of  the  United  States. 

We  are  not,  however,  left  to  conjecture  as  to  this  principle,  for  it 
has  been  already  decided  for  us  by  the  supreme  court  of  the  United 
States^in  Butler  v.. Penna.,  «?/j9ra.     Daniel,  J;,  in  addition  to  what 
is  quoted  above,  says :  ' '  It  follows,  then,  upon  principle ,  that  in  every 
perfect  or  competent  government  there  must  exist  a  general  power  to 
enact  or  repeal  laws,  and  to  create  or  change,  or  discontinue  the 
agents  designated  for  the  execution  of  those  laws..     Such  a  power 
is  indispensable  for  the  preservation  of  the  body  politic,  and  for  the 
safety  of  the  individuals  of  the  community.     *    *    *    We  have 
already  shown  that  the  appointment  to,  and  the  tenure  of  an  office 
created  for  the  public  use,  and  the  regulation  of  the  salary  affixed  to 
such  an  office  do  not  fall  within  the  meaning  of  the  section  of  the 
constitution  relied  on  by  the  plaintiffs  in  error;  do  not  come  within 
the  import  of  the  term  contracts,  or,  in  other  words,  the  vested  pri- 
vate, personal  rights  thereby  intended  to  be  protected.    They  are 
fmictions  appropriate  to  that  class  of  powers  and  obligations  by 
which  governments  are  enabled,  and  are  called  upon  to  foster  and 
promote  the  general  good;  functions,  therefore,  which  governments 
cannot  be  presumed  to  have  surrendered,  if  indeed  they  can,  under 
any  circumstances,  be  justified  in  surrendering  them."    The  learned 
radge  here  refers  to  the  cases  of  the  Charles  Biver  Bridge  v  the 
Warren  Bridge,  11  Pet.,  420;  the  State  of  Maryland  v.  the  Balti- 
more Ohio  B.  B.  Co.,  3  How.,  634;    the  People  v.   Morris,  ||13 
Wend.,  326.     The  learned  judge  then  quotes  with  approbation  the 
following  from  the  opinion  in  the  case  of  Commonwealth  v.  Bacon, 
6  Serg.  &  Bawle,  322:    ''  These  services,  says  Duncan,  J.,  in  deliv- 
ering the  opinion,  rendered  by  public  officers,  do  not  in  this  partic- 
ular, partake  of  the  nature  of  contracts,  nor  have  they  the  remotest 
of  privity  thereto.     As  to  a  stipulated  allowance,  that  allowance, 
whether  annual,  per  diem,  or  particular  fees  for  particular  services, 
depends  on  the  will  of  the  law  makers."    Also,  the  following,  from  the 
opmionof  the  court  in  the  case  of  Commonwealth  v.  Mann,  6  Watts 
A  Serg.,  418:    "That  if  the  salaries  of  judges,  and  their  title  to 
office,  could  be  put  upon  the  ground  of  contract,  then  a  most  griev- 
ous wrong  has  oeen  done  them  by  the  people,  by  the  reduction  of 
a  tenure  during  good  behavior  to  a  tenure  for  a  term  of  vears.     The 
point  that  it  is  a  contract  or  partakes  of  the  nature  of  a  contract, 
wiU  not  bear  the  test  of  examination." 

In  Donahue  v.  County  of  Will,  100  111.,  94,  Walker,  delivering 
the  opinion  of  the  court,  says:-  '*It  is  impossible  to  conceive  how, 
under  our  form  of  government,  a  person  can  own  or  have  a  title  to 
a  governmental  office.  Offices  are  created  for  the  administration  of 
public  affairs.  When  a  person  is  inducted  into  an  office,  he  thereby 
becomes  empowered  to  exercise  its  powers  and  perform  its  duties, 
not  for  his,  but  the  public  benefit.     It  would  be  a  misnomer  and  a 
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perversion  of  terms  to  say  that  an  incumbent  owned  an  office,  or 
had  any  title  to  it. " 

The  above  decisions  recognized  the  principle  that  public  office  is 
a  public  trust.  That  a  public  office  exists,  not  at  all  for  the  benefit 
of  the  incumbent,  but  only  for  that  of  the  public.  That  it  is  not  a 
grant  to  the  incumbent,  nor  is  it  in  the  nature  of  a  contract  between 
tiie  incumbent  and  the  commonwealth.  That  public  officers  are  the 
agents  of  government,  and  that  it  would  be  inconsistent  with  the 
objects,  character  and  purposes  of  government,  not  to  be  able 
within  constitutional  limits,  and  when  expedient  and  proper,  of 
which  expediency  and  propriety  it  is  the  sole  judge,  to  create,  mod- 
ify or  abolish  them  at  its  pleasure. 

When  a  public  office,  its  terms,  duties  and  compensation  are  pro- 
vided for  in  a  constitution,  it  would  not  be  competent  for  a  legis- 
lature to  abolish  or  modify  these,  any  more  than  it  would  to  violate 
any  other  provision  thereof.  But,  as  we  have  seen,  this  is  not  such 
a  case.  We  are  therefore  of  opinion  that  the  act  of  the  legislative 
assembly,  declaring  vacant  the  offices  of  the  county  commissioners 
of  Custer  county,  and  appointing  other  persons  to  fill  the  vacancies 
created  thereby,  until  the  commissioners  to  be  elected  thereafter 
might  qualify  and  take  upon  themselves  the  duties  of  their  respect- 
ive offices,  was  within  its  power  to  enact,  and  that  the  same  was  a 
valid  law.  The  question  as  to  the  legality  of  the  aession  of  the 
«ourt  at  which  judgment  in  this  case  was  rendered,  was  considered 
in  the  case  of  Carland  v.  The  Commissioners  of  Custer  county,  de- 
cided at  this  term,  5  Mont.,  where  it  was  held  that  the  proceedings 
had,  at  that  term  of  the  court,  were  regular  and  valid. 

Judgment  affirmed. 

CoBUBN,  J.,  ooNOUBBiNG.  While  I  agree  to  the  affirmance  of  the 
judgment  in  this  cause,  as  the  settlement  of  a  long,  angry  and  very 
serious  controversy,  I  with  much  hesitation  endorse  the  legality  of 
the  steps  taken  by  the  legislature.  The  removal  of  an  officer  is 
properly  the  subject  of  judicial  action ;  and  although  the  legislature 
may  change  the  duties  of  an  office  and  its  compensation  to  any  ex- 
tent, and  may  even  abolish  it,  the  amotion  of  the  officer  by  it  is  an 
act  of  a  very  different  quality.  It  is  parallel  to  the  legislative  acts 
in  aid  of  particular  law  suits,  which  have  met  with  little  favor  with 
the  bench  and  the  profession.  Such  acts  bordered  upon  the  exercise 
of  arbitrary  power,  rather  than  upon  the  fair  and  impartial  hearing 
of  a  cause  in  which  each  party  may  be  heard  before  the  final  adjudi- 
<?ation.  The  instances  cited  in  support  of  this  action  are  to  be 
found  in  cases  where  the  legislatures  have  taken  from  one  officer  the 
power  and  emoluments  of  one  office  leaving  him  at  the  same  time 
in  the  possession  of  another.  And  these  are  but  few  in  number. 
The  filling  of  the  vacancy  in  the  office  by  legislative  act,  has  met 
the  condemnation  of  the  courts.  The  supreme  power  is  lodged  in 
the  people  and  not  in  the  legislature,  and  our  system  of  local  self 
government  contemplates  the  election  of   local  officers  by  them. 


8ap.  Ct.  Mont.]  People  v.  Van  Gaskin.  661 

The  selection  of  munioipal  officers  has  been  held  to  be  peculiarly 
within  the  province  of  tne  people  of  the  locality. 

Tiie  power  of  the  legislature  over  municipal  offices  and  officers, 
has  been  ably  discussed  in  The  People  v.  Hurlbat,  24  Mich,   and 
The  People  V.  Detroit,  28  Mich.,  under  a  constitutional  provision 
that,  ''judicial  officers  of  cities  and  villages  shall  be -elected,  and 
all  other  officers  shall  be  elected  or  appointed  at  such  time  and  in 
such  manner  as  the  legislature  may  direct;"  and  it  was  held  in  the 
former  case,   that  while  the  legislature  was   loft   free  to  appoint 
officers  not  municipal,  such,  for  example,  as  a  board  of  police  com- 
missioners in,  and  for  a  city,  yet  that  it  was  restrained  by  the  above 
mentioned  provisions,  especially  by  the  one  last  quoted,  from  itself 
<lirectly  appointing  municipal  officers,  whose  duties  and  authority 
were  plainly  and  exclusively  local;  such  as  the  board  of  water  com- 
misnioners,  and  board  of  sewer  commissioners  for  a  particular  city. 
This  constitutional  provision  of  Michigan  is  very  similar  to  that 
found  in  the  organic  act  of  this  territory  upon  the  same  subject. 
Iq  the  case  at  bar  the  fact  that  the  interference  is  with  the  county 
government  and  not  a  city  government  may  properly  be  considered. 
Judge  Dillon  has  drawn  the  distinction  between  such  corporations 
thus:     ''Municipal  corporations  proper,  are  called  into  existence, 
either  at  the  direct  solicitation,  or  by  the  free  condent  of  the  per- 
sons composing  them,  for  the  promotion  of  their  own  local  and 
private  advantage  and  convenience.     On  the  other  hand,  counties 
are  at  most,  but  local  organizations,  which  for  the  purposes  of  civil 
administration,  are  invested  with  a  few  functions  characteristic  of  a 
corporate  existence.      They  are  local   subdivisions  of   the  state, 
created  by  the  sovereign  power  of  the  state,  of  its  own  sovereign 
will,  without  the  particular  solicitation,  consent  or  concurrent  action 
of  the  people  who  inhabit  them.     The  former  (municipal)  organiza- 
tion is  asked  for,  or,  at  least,  assented  to  by  the  people  it  embraces; 
the  latter  (counties)  is  superimposed  by  a  sovereign  and  permanent 
authority.     See  7  Ohio  St.,  109. 

A  municipal  corporation  proper,  is  created  mainly  for  the  inter- 
est, advantage  and  convenience  of  the  locality  and  its  people.  A 
county  organization  is  created  almost  exclusively  with  a  view  to  the 
policy  of  the  state  at  large  for  purposes  of  political  organization  and 
civil  administration  in  matters  of  finance,  of  education,  of  provision 
for  the  poor,  of  military  organization,  of  the  means  of  travel  and 
transport,  and  especiallv  for  the  administration  of  justice.  With 
scarcely  an  exception  all  the  powers  and  functions  of  the  county 
organization  have  a  direct  and  exclusive  reference  to  the  general 
policy  of  the  state,  and  are,  in  fact,  but  a  branch  of  the  general 
adminiii^tration  of  that  policy." 

In  this  view,  when  the  proper  emergency  arises,  an  interference 
on  the  part  of  the  tei-ritory  with  the  county  management,  may  be 
justified ,  when  it  would  not  be  in  the  special  and  local  matters  ex- 
clusively within  the  control,  and  established  for  the-  special  interest 
and  advantage  of  the  municipality,  and  the  people  within  its  bor- 
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ders  and  jurkdiction.  Sach  are  the  intimate  relations  of  the  terri- 
tory and  the  county,  that  the  mismanagement  of  the  latter  might 
work  serious  detriment  to  the  former;  might  in  fact  obstract  the 
regular  operation  of  the  machinery  of  the  territorial  government. 
And  it  may  be  well  questioned  whether  or  not  the  authorities  of  the 
territory  would  be  held  to  be  derelict  in  their  duty  did  they  allow 
without  interference  the  mismanagement  of  county  affairs.  The 
legislature  is  the  proper  judge  as  to  when  such  emergency  may 
arise,  and  having  acted,  the  presumption  that  it  did  exist  in  the 
present  case,  much  as  it  may  be  deprecated  under  ordinary  circum- 
stances, may  fairly  be  said  to  exist.  But,  such  legislative  action 
can  only  be  justified  in  extreme  cases,  and  for  the  temporary  pur- 
pose of  providing,  for  the  time  being,  the  necessary  machinery  of 
the  government. 


SUPREME  COURT  OF  NEVADA. 
Sweeney  v.  Schultes  et  al. 

Filed  Febrvary  25, 1885. 

Summons  in  Ejectment— Form  of  Notice  to  the  Defendant.— The  summons  in  »n 
action  of  ejectment  and  for  mesne  profits  must  notify  the  defendant,  as  rec^uir^  by  section 
26  of  the  practice  act,  that  if  he  fails  to  answer  the  complaint,  "the  plaintiff  will  apj^y  to 
the  court  for  the  relief  demanded  therein."  A  notification  that  the  plaintiff  "will  take  jodg- 
ment,"  etc.,  is  insufficient 

The  Same— Error  in  KEPneiNO  to  Set  Aside  Summons  Cured  bt  Demobrbb.— The 
refusal  of  the  oourt  to  set  aside  the  summons,  for  such  insufficiency,  although  erroneous,  will 
not  warrant  a  reversal,  if  the  defendant  afterwards  demurs  to  the  complaint. 

Appeal  from  a  judgment  of  the  sixth  judicial  district  courfc  of 
Eureka  county,  entered  in  favor  of  plaintiff.  The  opinion  states 
the  facts. 

H.  K.  MUchell^  for  the  appellants. 
Wren  dt  Cheney,  for  the  respondent. 

Hawley,  J.  This,  is  an  action  of  ejectment  for  the  reoovery  of 
real  estate  and  mesne  profits.  The  defendants  were  personally 
served  with  summons.  They  appeared  specially  and  separately 
moved  the  court  to  set  aside  the  summons,  on  the  ground  tnat  it  did 
not  contain  the  notice  required  by  section  26  of  the  civil  practice 
act.  The  notice  in  the  summons  read  as  follows:  "And  ^ou  are 
hereby  notified  that  if  vou  fail  to  appear  and  answer  the  said  com- 
plaint as  above  required,  the  said  plaintiff  will  take  judgment  against 
you,  ^  ^  ^  for  the  restitution  of  said  lots  and  parcels  of  land 
and  premises,  and  five  thousand  dollars  damages  and  costs  of  suit." 
The  motions  were  denied,  and  time  was  given  defendants  to  appear 
and  answer.  They  appeared  within  the  time  given  and  filed  a  joint 
demurrer  to  the  complaint,  it  being  therein  stated  that  it  was  inter- 
posed ''without  waiving  any  righto  they,  or  either  of  them,  may 
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have  nnder  and  by  virtue  of  his  separate  notice  of  motion  to  set 
aside  the  summons  issued  and  served  in  this  case,  and  the  order  and 
ruling  of  the  oourt  made  thereon."  The  demurrer  was  overruled, 
and  the  defendants  were  given  further  time  to  answer.  They  tailed 
to  file  an  answer  within  the  time  given,  and  their  default  was  duly 
noted  by  the  clerk.  Thereafter,  on  the  same  day,  they  appeared 
and  filed  an  answer,  making  therein  the  same  reservation  of  their 
rights  as  contained  in  their  demurrer.  The  plaintiff  subsequently 
had  the  case  set  for  trial,  introduced  his  proofs  and  obtained  judg- 
ment for  the  possession  of  the  property,  and  for  one  thousand  five 
hundred  dollars  damages.     This  appeal  is  taken  from  the  judgment. 

Did  the  court  err  in  overruling  defendants'  motions  to  set  aside 
the  summons?  This  question  must,  in  our  opinion,  be  answered  in 
the  affirmative.  The  statute  declares,  in  explicit  and  clear  language, 
what  notice  shall  be  inserted  in  the  summons,  viz;  ''First — In  an 
action  arising  on  contract  for  the  recovery  only  of  money  or  dam- 
ages, that  the  plaintiff  .^i7Z  take  jiida merit  for  a  sum  specified  therein, 
if  the  defendant  fail  to  answer  the  complaint.  Second — In  other 
actions,  that  if  the  defendant  fail  to  answer  the  complaint,  the 
plaintiff  wiU  apply  to  the  oourt  for  the  relief  demanded  therein :"  Civil 
rr.  Act,  sec.  26;  1  Comp.  L.,  1,089.  This  action  came  within  the 
second  subdivision  of  this  section,  and  the  summons  should  have 
contained  the  notice  therein  specified,  instead  of  the  notice  required 
in  the  first  subdivision  which  relates  to  a  different  cause  of  action. 
The  legislature  having  prescribed  that  a  certain  notice  shall  be  given 
in  certain  actions,  and  that  a  different  notice  shall  be  given  in  others, 
the  distinction,  as  made  in  the  statute,  ought  to  be  observed  and  en- 
forced by  the  courts  as  essential  and  necessary:  Odell  v.  Campbell, 
9  Or.,  305. 

In  Ward  v.  Ward,  59  Gal.,  141,  the  summons,  as  served  upon  the 
defendant,  cQntained  the  notice  required  in  the  second  subdivision 
of  the  statute,  and  the  cause  of  action  set  forth  in  the  complaint 
came  within  the  class  designated  in  the  first  subdivision.  The  defend- 
ant did  not  appear  and  judgment  was  entered  by  default  against  him, 
for  the  amount  claimed  in  the  complaint.  He  moved  to  set  aside 
the  judgment,  on  the  ground  that  the  summons  did  not  contain  the 
notice  required  by  law.  The  district  court  set  the  judgment  aside, 
and  the  supreme  oourt,  in  affirming  the  judgment,  said:  ''  We  have 
no  doubt  tnat  the  entry  of  a  judgment  by  default  in  the  absence  of 
a  notice  in  the  summons,  that  in  Case  the  defendant  failed  to  appear 
and  answer  within  the  time  prescribed  by  law,  the  plaintiff  would 
take  judgment  for  the  sum  demanded  in  the  complaint,  was  at  least 
such  an  irregularity  as  would  justify  the  court  in  vacating  the  judg- 
ment." 

The  defendants  had  the  right  to  appear  specially  for  the  purpose 
of  moving  to  set  aside  the  summons  and  their  motions  ought  to 
have  been  granted  unless  the  plaintiff  applied  to  the  court  for  leave 
to  amend  the  summons,  and  this  is  what  he  ought  to  have  done: 
Polock  V.  Hunt,  2  Gal. ,  194.     This  brings  us  to  a  consideration  of 

Ho.  63.-5. 
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the  more  important  question,  whether  the  error,  in  the  light  of  the 
subsequent  proceedings,  was  prejudice  to  the  defendants,  or  of  sach  a 
character  as  demands  a  reversal  of  the  judgment.  Upon  this  point 
there  appears  to  be  considerable  diversity  of  opinion.  Decisions 
can  be  found  apparently  sustaining  both  sides  of  the  question.  See 
authorities  cited  in  briefs:  also,  Bidder  v.  Whitlock,  12  How.  Pr., 
213;  Brett  v.  Brown,  13  Abb.  Pr.  (N.  S.),  296;  Brown  v.  Eaton,  37 
How.  Pr.,  325;  Briggs  v.  Snegan,  45  Ind.,  18;  Warren  v.  Crane, 
60  Mich.,  3U1.  But  upon  close  inspection  it  will  be  ascertained 
that  the  real  difference  m  the  results  are  caused  by  a  difference  ia 
the  peculiar  facts  of  each  case,  and  the  particular  language  of  the 
statutory  provisions  of  the  respective  states,  more  than  upon  any 
controversy  as  to  the  general  princples  of  the  law. 

Under  the  code  of  New  York,  as  it  existed  at  the  time  of  the  de- 
cision in  Tuttle  v.  Smith,  14  How.  Pr.,  395,  suits  were  '*  commenced 
by  the  service  of  a  summons:  *'  How.  N.  Y.  code,  1859,  sec.  127,  and 
it  was  held  that  the  form  of  summons  as  to  the  notice  required  by 
section  129  of  the  code  (similar  to  section  26  of  our  practice  act) 
must  come  within  the  subdivision,  in  which  the  cause  of  action  to 
be  stated  in  the  complaint,  that  should  thereafter  be  filed,  belonged. 
The  complaint  was  set  aside  on  the  ground  of  variance  between  it 
and  the  summons,  with  leave  to  the  plaintiffs,  if  they  wished  to  have 
their  complaint  stand,  to  amend  their  summons.  It  was  arged  that 
the  defect  in  the  summons  was  waived  by  the  appearance  of  the  de- 
fendant. The  answer  to  this,  as  given  by  the  court,  was,  that  the 
defendant  treated  the  summons  as  regular,  and  only  objected  that  the 
course  pursued  by  the  plaintiff  "was  a  departure  from  his  snm- 
mons  or  process.'*  It  was  admitted  that  if  the  objection  ''waste 
the  summons,  or  the  motion  necessarily  reached  to  setting  that  aside, 
the  answer  that  the  defects  were  waived  by  a  general  appearance 
would  be  complete." 

The  decision  in  Tuttle  v.  Smith,  was  followed,  as  having  settled 
the  question  of  practice,  in  Cobb  v.  Dunkin,  19  How.  Pr.,  166;  bat 
in  the  subsequent  case  of  Brown  v.  Eaton,  37  How.  Pr.,  325,  the 
court  said  it  ought  not  to  be  followed  in  cases  where  the  summons 
and  complaint  were  served  together,  nor  in  any  case  where  it  clearly 
appeared  that  the  defendant  could  not  have  been  prejudiced  by  the 
mistake  in  the  form  of  a  summons.  Under  the  practice  act  of  this 
state  actions  are  '*  commenced  by  the  filing  of  a  complaint  with  the 
clerk  of  the  court  and  the  issuance  of  a  summons  thereon  :*'  Oiv.  Pr. 
Act,  sec.  22;  1  Comp.  L.,  1,085. 

The  summons  in  this  case  when  served  upon  the  defendant 
Schultes  was  attached  to  a  certified  copy  of  the  complaint.  The 
other  defendant  was  served  with  the  summons  only.  But  the  sum- 
mons, under  our  statute,  is  required  to  state,  among  other  things, 
*'  the  cause  and  general  nature  of  the  action:"  Civ.  Pr.  Act,  sec.  24; 
1  Oomp.  L.,  1,087.  The  summons  was  complete  in  all  respects  as 
required  by  section  24,  and  was  defective  only  in  the  form  of  notice 
required  by  section  26.    The  object  of  a  summons  is  to  put  the  de- 
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fendant  upon  notice  of  the  demand  against  him  and  to  bring  him 
ioto  court  at  the  time  therein  specified.  If  the  defendants  relied 
upon  the  irregularity  in  the  notice,  they  ought  not  to  have  made  any 
further  appearance.  When  they  accepted  the  time  given  to  answer 
and  then  filed  a  demurrer  which  raised  an  issue  in  the  case,  it  was 
a  general  appearance  in  the  action,  notwithstanding  the  words  of 
reservation  contained  in  the  demurrer:  1  Gomp.  L.,  1,560.  After 
this  appearance  the  court  had  jurisdiction  to  proceed  and  grant  any 
relief  to  which  the  plaintiff  was  entitled,  regardless  of  the  mistake 
in  the  form  of  the  notice  inserted  in  the  summon^.  The  summons 
had  served  its  purpose  and  spent  its  force  when  the  demurrer  was 
filed,  and  hence,  the  error  in  the  notice  of  the  summons  and  the 
ruling  of  the  court  thereon  became  immaterial  and  harmless,  and  as 
it  could  not  have  prejudiced  the  defendants,  it  must  be  disregarded: 
Lake  v.  Lake,  16  T^ev.,  366. 

In  Dyas  v.  Keaton,  3  Hon.,  501,  where  substantially  the  same 
questions  were  involved,  the  court  said:  ''The  defendant  will  be 
presumed  to  be  injured  by  the  failure  of  the  plaintiff  to  comply  with 
the  provision  of  tne  statute  in  relation  to  notice,  when  nothing  far- 
ther appears  from  the  record  to  have  been  done  by  the  defendant. 
The  mistake  in  the  notice  is  a  mere  technical  error,  which,  however, 
is  by  the  weight  of  authority  deemed  such  an  irregularity  or  infor- 
mality as  that  a  judgment  entered  in  pursuance  thereof  will  be  set 
aside.  The  plaintiff  must  comply  with  an  express  requirement  of 
the  statute,  whether  necessary  or  not,  or  suffer  the  consequences  of 
his  failure  by  his  summons  being  declared  defective,  and  a  judg- 
ment by  default  thereon  annulled.  What  should  be  our  action, 
however,  when  the  purpose  of  the  summons  has  been  secured  by  the 
action  of  the  defendant  himself,  and  no  injury*  has  resulted  from 
such  defective  process  ?  In  this  case  the  appellant  did  not  chose  to 
stand  upon  his  motion,  but,  without  compulsion  (except  the  fear  of 
a  default  and  judgment  thereon,  which  it  has  been  the  universal 
practice  of  the  courts  in  similar  cases,  so  far  as  we  have  examined 
the  reports,  to  set  aside),  appeared  and  demurred  to  the  complaint; 
which  being  overruled,  he  answered,  and  thereupon  asked  and  ob- 
tained a  continuance  until  the  next  term.  ^  *  ^  The  defect  in 
the  notice  was  not  such  an  irregularity  or  informality  as  would  have 
caused  a  dismissal  of  the  suit.  The  onlv  result  obtained,  had  the 
appellant^s  motion  been  sustained,  would  have  been  to  delay  the 
cause  until  a  proper  summons  had  been  served  upon  him.  By  pro- 
curing the  continuance  at  the  first  term,  the  appellant  obtained  all 
the  advantages  which  he  would  have  secured  had  his  motion  to 
quash  the  summons  been  sustained." 

The  general  tendency  of  the  decisions  is  to  look  with  disfavor 
upon  mere  technical  objections  which  relate  solely  to  the  form  of 
the  process  or  proceedings,  especially  when  it  is  apparent  that  the 
error  is  one  which  has  caused  no  substantial  injury  to  the  complain- 
ing party.  In  pursuance  with  this  general  principle,  it  was  enacted 
in  our  statute  that  ''the  court  shall,  in  every  stage  of  an  action,  dis- 
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regard  any  error  or  defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the  parties;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or  deiect:" 
1  Comp.  L.,  1,134. 

What  was  the  object  of  the  legislature  in  incorporating  this  pro- 
vision in  the  code  ?    There  can  be  no  difference  in  opinion  upon  this 
question.     The  principal  object  was,  as  stated  by  the  court  m  Djas 
V.  Keaton,  supra,  "to  avoid  the  technicalities  of  the  common  law 
procedure,  by  which  it  was  claimed  that  justice  was  often  defeated. 
This  was  certainly  a  most  laudable,  as  well  as  desirable,  object 
The  practical  spirit  of   the  age,  which  will  not  brook  trifling  in 
business  affairs,  and  whose  principal  aim  is  utility,  demands  that 
courts  should  endeavor  to  secure  the  attainment  of  this  avowed  de- 
sign in  the  adoption  of  the  code.     It  is  the  general  rule,  now  pre- 
vailing in  the  courts,  that  wherever  and  whenever  substantial  justice 
is  secured,  a  mere  technical  error,  which  is  harmless  in  its  charac- 
ter, and  which  has  worked  no  injury,  will  not  be  permitted  to  defeat 
or  annul  the  final  conclusion  or  consummation  of  judicial  proceed- 
ings. 

The  action  of  the  court  in  overruling  defendant's  motion  did  not 
in  any  manner  affect  the  filing  of  the  demurrer.  All  subsequent  pro- 
ceedings were  based  upon  the  complaint  alone.  Had  the  motion  to 
set  aside  the  summons  been  granted,  the  only  effect  would  have 
been  to  deprive  the  plaintiff  of  his  right  to  collect  costs  for  the  ser- 
vice of  the  summons  and  to  delay  proceedings  in  the  case  until 
another  summons  could  be  served.  These  costs,  if  included  in  the 
cost  bill,  could  be  deducted  upon  a  proper  motion  being  made.  The 
delay  that  would  have  been  gained  by  naving  the  motion  sustained, 
was  obtained  by  the  time  subsequently  given  to  file  the  demurrer 
and  answer.  Having  generally  appeared  in  the  action,  the  error  in 
the  ruling  of  the  court  denying  the  motions  became  harmless  and 
worked  no  substantial  injury  to  the  defendants.  And  as  the  defend- 
ants did  not  move  the  court  to  have  the  default  or  judgment  set 
aside  for  the  purpose  of  allowing  them  to  prevent  their  answer, 
and  try  the  cause  upon  its  merits,  it  is  plain  to  be  seen  that  they 
have  not  placed  themselves  in  a  position  to  complain  of  the  judgment. 

The  judgment  of  the  district  court  is  atfirmed. 


Obb  Wateb  Ditch  Company  v.  Reno  Wateb  Company. 

Filed  March  f,  1886, 

Action  for  Breach  of  Contract— Sufficient  Allboations.— A  complAint  which  al- 
leges that'  the  plaintiff  and  defendant  entered  into  a  contract  whereby  the  l&tter  a4^ret^d  to 
keep  a  certain  water  ditch  in  repair,  but  failed  and  neglected  so  to  do;  that  plaintiff  thereu|iofi 
was  cr>mpelled  to  make,  and  di  I  make,  the  necesaarv  repairs,  and  to  piy  therefor  a  ceriaio 
sum  of  money,  which  Hum  has  not  been  paid  by  defendant,  statd  a  cause  of  acu>m  for  dam- 
ares  for  breach  of  contract.  Allegations  in  such  C'>m plaint  that  the  money  so  paid  **  was  to 
defendant's  use,"  and  that  "defendant  promised  to  pay  the  same,"  may  be  treated  as  stir- 
plusage. 


Bup.  Ct  Nev.]    Obb  Water  Ditoh  Co.  v.  Rbno  Water  Co.         667 

Nonci  TO  GoBFORATioir,  HOW  GIVEN— When  Sdfficiint.— Where  notice  is  required  to 
ht  given  to  a  corporation  vliich  haa  no  legal  office^  or  trustees,  a  notice  given  to  the  ownw 
oi  the  eatir^  stodk  of  the  corporation,  who  assumes  to,  and  does,  manage  and  direct  its  buai- 
nesB,  18  sufficient. 

Appeal  from  a  jadgment  of  the  seventh  judicial  distriot  court, 
Washoe  county,  entered  in  favor  of  the  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial.  The  opinion  states  the 
facte. 

Pierce  Evans  and  Clarke  &  King,  for  the  appellant. 
W.  E.  F.  Deal,  for  the  respondent. 

Leonard,  J.  Under  the  laws  of  this  state  plaintiff  was  incorpor- 
ated December  20,  1875,  and  defendant,  June  6, 1874.  It  is  alleged 
in  the  complaint:  ''That  heretofore,  to  wit,  on  or  about  the  twen- 
tieth day  of  March,  1875,  the  said  defendant,  by  its  officers  in  such 
behalf  duly  authorized,  contracted  in  writing  to  keep  in  repair,  at 
its  own  proper  cost  and  expense,  that  certain  water  ditch  of  the 
plaintiff  known  as  the  '  Orr  iJitch,*  in  consideration  of  the  use,  for 
a  specified  period,  of  a  portion  of  the  water  flowing  and  to  flow 
through  said  ditch;  that  during  the  years  1876,  1877,  1878  and  1879, 
and  prior  to  the  fourteenth  day  of  June  of  said  last  mentioned  year, 
(defendant)  utterly  failed  and  neglected  so  to  do;  and  plaintiff  was 
compelled  to  repair  said  ditch,  and  was  compelled  to  pay,  and  did 
pay,  in  and  about  the  repairing  of  said  ditch,  and  for  the  preserva- 
tion thereof,  to  defendant's  use,  large  sums  of  money,  amounting  in 
the  aggregate,  to  eleven  hundred  and  thirty-eight  dollars  and  sixty- 
five  cents,  in  United  States  gold  coin,  which  defendant  promised  to 
pay;  that  defendant  has  not  paid  the  same,  or  any  part  thereof.  Judg- 
ment for  eleven  hundred  and  thirty-eight  dollars  and  sixty- five  cento 
was  demanded,  besides  interest  and  costs. 

Defendant  denied  all  the  allegations  of  the  complaint,  and  for 
farther  answer,  alleged  the  making  of  the  contract  of  March  16, 
1875,  whereby  plaintiff's  grantors  and  plaintiff  bound  themselves  to 
furnish  to  defendant  twenty-five'  inches  of  water  for  fifty  years;  that 
said  contract  was  still  valid  and  existing  between  plaintiff  and  de- 
fendant; that  defendant  had  fully  performed  his  contract  on  its  part; 
but  plaintiff  had  failed  to  furnish  water  as  agreed,  to  defendant's 
damage  in  the  sum  of  fifteen  hundred  dollars,  for  which  sum  it  asked 
judgment  against  plaintiff.  Plaintiff  recovered  judgment  for  eight 
hundred  and  thirty-one  dollars  and  forty-five  cents,  and  this  appeal 
is  from  the  judgment  and  the  court's  order  overruling,  defendant's 
motion  for  a  new  trial. 

The  court  found  that,  on  March  16.  1875,  and  until  after  the  in- 
corporation of  the  Orr  Water  Ditch  Compaoy,  th^  grantors  of 
plaintiff  were  the  owners  of  the  water  ditch  known  as  the  Orr  ditch, 
with  certain  rights  and  privileges;  that  on  the  sixteenth  of  March, 
1875,  plaintiff's  grantors  made  a  contract  in  writing  with  the  defend- 
ant, by  the  terms  of  which  the  owners  of  the  ditch  and  water  above 
named,  granted,  bargained,  sold  and  released  to  the  defendant  and 
its  assigns,  for  their  use  and  benefit  for  fifty  years,  to  flow  continu- 
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onsly,  twenty-five  inches  of  water;  that  in  consideration  of  sachsalet 
defendant  contracted,  among  other  things,  to  keep  the  ditch  in  good 
order  and  repair  between  certain  points  stated;  and  also,  that  said 
owners  and  their  assigns  might  divert  the  water  from  said  ditch  for 
a  reasonable  time  for  the  purpose  of  enlarging  the  same,  whenever 
the  said  owners  might  elect  so  to  do,  but  for  no  other  purpose;  that 
after  the  making  of  said  contract,  and  after  plaintiff  was  duly  incor- 
porated, the  owners  of  said  Orr  ditch,  water  rights  and  privileges 
thereto  appurtenant,  and  their  grantors  and  assigns,  sold  and  as- 
signed by  a  good  and  sufficient  deed,  all  their  right,  title  and  inter- 
est in  and  to  said  ditch,  water  rights,  privileges  and  appurtenances 
to  plaintiff,  which,  ever  since  has  been,  and   now  is,  the  owner 
thereof;  that  plaintiff  and  its  grantors  fully  performed  their  part  of 
said  contract;  that  defendant  received  all  the  benefits  of  said  contract 
from  March  16, 1875,  until  the  commencement  of  this  action;  that 
during  the  time  mentioned  in  the  complaint,  defendant  wholly  failed 
to  keep  any  part  of  said  ditch  in  good,  or  any  order  or  repair;  that 
repairs  were  necessary  in  each  of  the  years  stated,  in  order  that  the 
ditch  might  carry  water;  that  plaintiff  duly  demanded  of  defendant 
that  it  should  make  the  necessary  repairs;  that  defendant  neglected 
and  refused  to  make  the  same,  and  plaintiff  was  compelled  to  make 
them,  in  order  that  the  ditch  might  oe  used,  and  in  so  doin^,  paid 
out  eight  hundred  and  thirty-one  dollars  and  twenty-five  cents,  no 
part  of  which  has  been  paid,  although  payment  has  been  demanded; 
that  by  reason  of  the  premises  plaintiff  has  been  damaged   in  the 
sum  just  stated. 

Many  of  the  errors  urged  by  appellant  rest  upon  the  claim  that 
this  is  an  action  of  assumpaUy  for  money  paid  to  the  use  and  benefit 
of  defendant,  and  not  an  action  to  recover  damages  for  breach  of 
contract.  It  is  claimed  that  the  complaint  is  insufficient  to  sustain 
an  action  for  damages. 

The  code  provides  that  the  complaint  shall  contain  a  statement  of 
the  facts  constituting  the  cause  of  action,  in  ordinary  and  concise 
language;  and  the  court  may  grant  plaintiff  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the  issue: 
C.  L.  1,102,  1,211.  The  material  facts  alleged  by  plaintiff  are,  that 
defendant  contracted  to  keep  the  ditch  in  repair,  but  failed  and  neg- 
lected to  do  so;  that  plaintiff  was  compelled  to  do  what  defendant  had 
agreed  to  do,  for  the  preservation  of  its  property,  and  to  pay  there- 
for the  sum  of  eleven  hundred  and  thirty-eight  dollars  and  sixty- 
five  cents,  which  sum  has  not  been  paid  by  defendant.  The  allega- 
tions that  the  money  was  paid  by  plaintiff  "to  defendant's  use,*'  and 
that  '*  the  defendant  promised  to  pay  the  same,"  may  be  treated  as 
surplusage.  Without  these  words  the  facts  alleged  in  the  complaint 
constitute  a  cause  of  action  for  damages  for  breach  of  contract. 

In  Byxbie  v.  Wood,  24  N.  Y.,  610,  the  court  said:  "Having 
money  that  rightfully  belongs  to  another  creates  a  debt;  and  wherever 
a  debt  exists  without  an  express  promise  to  pay,  the  law  implies  a 
promise;  and  the  action  always  sounds  in  contract.     Under  the  code 
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this  implied  promise  is  treated  as  a  fiction,  and  the  facts,  out  of 
which  the  prior  law  raised  the  promise,  are  to  be  stated  without  any 
designation  of  a  form  of  action;  and  the  law  gives  such  judgment  as, 
being  asked  for,  is  appropriate  to  the  facts.  Of  course,  we  cannot 
DOW  say  that  a  particular  phrase  makes  a  particular  form  of  action, 
so  that  a  party,  by  its  use,  may  shut  himself  out  from  the  remedy 
which  his  facts  would  give  him.  And  in  Wright  v.  Hooker,  it  is 
said:  **  I  think  these  allegations  are  sufficient  to  sustain  the  judg- 
ment of  the  court  that  Hooker  became  liable  as  one  of  the  drawers 
of  the  bill  in  suit.  It  is  true  that  it  would  appear  that  the  person 
who  drew  the  complaint,  contemplated  that  Hooker  would  be  held 
liable  in  some  other  capacity.  But  that  is  immaterial.  The  very 
object  of  the  new  system  of  pleading  was  to  enable  the  court  to  give 
judgment  according  to  the  facts  stated  and  proved,  without  refer- 
ence to.  the  form  used,  or  to  the  legal  conclusions  adopted  by  the 
pleader." 

A  good  cause  of  action  is  not  destroyed  by  adding  immaterial 
matter,  and  a  party  is  not  estopped  or  concluded  by  a  mistaken 
averment  of  law  in  his  pleading:  IJnion  Bank  v.  Bush,  36  N.  Y., 
636,  637;  and  see  Marquat  v.  Marquat,  12  N.  Y.,  341;  Euo  v.  Wood- 
worth,  4  Comst. ,  263. 

It  is  true  plaintiff  did  not  allege  in  terms  that  it  had  been 
damaged  in  the  sum  paid  out,  but  from  the  facts  stated  in  the 
pleadings,  the  law  presumes  damages.  Plaintiff  was  limited  to  a 
reasonable  and  necessary  amount  paid  out  for  keeping  the  ditch  in 
repair,  since  no  other  injury  was  pleaded.  Upon  the  facts  alleged 
and  proven,  the  proper  measure  of  damages  was  the  money  paid  for 
necessary  repairs:  ween  v.  Mann,  11  111.,  614. 

It  was  not  error  to  admit  in  evidence  the  water  receipts  of  defend- 
ant, for  the  years  mentioned  in  the  complaint.  One  of  the  issues 
raised  by  the  defendant,  whether  it  constituted  a  defense  or  not,  was 
that  it  did  no  business  and  had  no  agent  between  April  4,  1876,  and 
August  13,  1879.  These  receipts,  together  with  the  testimony  ad- 
mitted in  connection  therewith,  tended  to  support  plaintiff's  claim 
that  the  defendant  did  business  during  the  years  mentioned,  as  it 
did  in  1875,  and  that  it  received  the  benefits  arising  from  the  con- 
tract set  out  in  the  pleadings.  The  same  is  true  of  the  receipts  for 
1880.  They,  in  connection  with  the  receipts  for  1876-1879.  tended 
to  show  that  the  corporation  furnished  water  during  the  time  men- 
tioned in  the  complaint,  the  same  as  it  did  before  and  after:  New- 
ton Manfg.  Go.  v.  White,  42  Ga.,  149.  And  our  conclusion  is  the 
same  in  relation  to  the  advertisement  published  in  the  Nevada  State 
Journal,  signed  by  C.  A.  Eichardson,  collector.  The  receipts  were 
issued  bv  Hill  the  owner  of  all  the  stock,  who  controlled  the  affairs 
of  the  corporation  as  he  pleased.  They  were  issued  in  the  name  of 
the  corporation  and  to  them  were  appended  its  rules.  The  adver- 
tisement was  inserted  by  an  agent  employed  by,  and  acting  under 
Hill's  instructions. 
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The  court  did  not  err  in  refusing  to  strike  out  plaintiff's  testimony 
showing  demands  and  notices  served  upon  George  B.  Hill,  Smith 
Hill,  Hoyt  and  Richardson,  to  repair  and  clean  out  the  ditch.    The 
facts  material  to  this  question  are  these :    The  corporation  defendant 
elected  trustees  in  March,  1876.    In  April  following,  Oeorge  B.  Hill 
purchased  all  the  stock,  and  assumed  possession  and  control  of 
the  property  of  the  corporation.     But  the  corporation  was  not  dis- 
solved in  the  manner  prescribed  by  law:    C.  L.,  3,410.     The  trus- 
tees did  not  resign,  but  between  April  21,  1876,  and  June  14, 1879, 
did  not  pretend  to  act  in  an  official  capacity,  and  for  the  reasons 
stated  in   Orr  W.   D.  Co.  v.  Reno  Water  Company,  17  Nov.,  171, 
were  not  trustees  dejure  or  de  facto.     George  B.  Hill  controlled  the 
property  and  carried  on  the  business  as  it  had  been  done,  and  as  it 
was  done  afterwards,  by  himself  and  agents  employed  by  him.    Bat 
although  he  managed  the  business  as  he  pleased  and  for  his  own 
benefit,  as  the  owner  of  all  the  stock,  it  was  done  in  the  name  of 
the  corporation.     Water  bills  were  made  out  in  the  name  of  de- 
fendant.    Water  consumers  were  required  to  comply  with  rules  of 
the  corporation.     The  water  works  were  assessed  to  the  corporation. 

The  motion  to  strike  out  was  made  upon  the  ground  that  the 
notices  were  given  to  persons  who  were  not  shown  to  have  been 
agents  or  officers  of  defendant,  and  that  notice  to  such  agents  or 
officers  only,  could  bind  it.     We  have  said  that  the  corporation  was 
not  dissolved  or  relieved  from  its  corporate  liabilities  and  responsi- 
bilities by  a  concentration  of  its  stock  in  the  hands  of  Hill :    New- 
ton Manf'g.  Co.  v.   White,  supra.     Although  Hill  owned  all  the 
stocky  and  there  were  no  lawful  trustees,  still,  the  corporation 
existed  as  a  legal  entity,  and  with  it,  not  with  Hill,  plaintiff  will  have 
to  deal:  Russell  v.  Mcljellan,  14  Pick.,  69;  Angell  &  Ames  on  Corp., 
sec.  771,  10th  ed.     If  notices  were  necessary,  they  had  to  be  given 
to  the  corporation  through  its  proper  officers  if  such  it  had.     if  it 
had  them  not,  plaintiff  should  not  oe  compelled  to  suffer  for  defend- 
ant's fault.     Defendant  had  power  to  enter  into  the  contract  in 
question,  and  plaintiff's   right  of  action  for  its  breach  continues 
until  the  liability  is  discharged.     Defendant  cannot  render  itself 
unable  to  receive  notice,  and  then  be  heard  to  complain  because 
notice  is  not  given.     But  Hill  was  the  only  party  in  interest,  and  iV 
he  and  the  persons  employed  by  him  were  not  agents  of  defendant, 
then  it  had  none.     The  evidence  shows  that  plaintiff  gave  all  the 
notice  it  had  power  to  give,  and  under  the  circumstances,  we  are 
satisfied  the  court  did  not  err  in  finding  that  plaintiff  duly  demanded 
of  defendant  that  it  should  make  the  necessary  repairs. 

Objection  is  made,  also,  to  the  finding  that  defendant  received  all 
the  benefits  of  the  contract  from  March  16,  1875.     We  are  not  pre- 

Sared  to  admit  that  this  finding  was  necessary  in  order  to  establish 
efendaut's  liabilitv;  still  it  is  correct.  It  is  said  that  Hill  received 
the  benefits  of  the  contract,  because  Jie  owned  the  stock  and  man- 
aged the  property  and  business,  upon  his  own  authority  and  for  his 
sole  benefit.     But  he  did  so  only  by  reason  of  his  ownership  of  the 
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•took.  The  title  to  the  real  and  personal  property  was  in  the  oor- 
poration.  The  right,  under  the  contract,  to  nse  the  twenty-fiye 
mehes  of  water  was  in  defendant.  Primarily,  the  benefits  accrued 
to  the  defendant,  and  secondarily  to  Hill,  because  he  owned  all  the 
stock.  Hill  took  all  the  profits,  because  no  one  else  had  any  stock. 
If  his  right  to  use  the  water  from  plaintifiTs  ditch  had  been  ques- 
tioned, he  would  have  had  to  produce  his  stock  as  the  foundation  of 
his  title.  He  had  no  other. 
The  judgment  and  order  appealed  from  are  a£ELrmed. 

Belknap,  C.  J.,  dissenting.  The  only  cause  of  action  set  forth 
in  the  complaint  is  in  aaaumpsity  for  money  paid  for  the  use  of  the 
defendant.  No  evidence  was  introduced  tending  to  sustain  this 
cause  of  action;  but  the  plaintiff  recovered  judgment  for  the  dam- 
ages which,  upon  the  proof,  it  appeared  to  have  sustained  by  reason 
of  defendant's  failure  to  keep  a  water  ditch  in  repair. 

The  statute  provides  that,  if  the  defendant  has  answered,  the 
court  may  grant  any  relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue.  But  the  right,  upon 
which  the  plaintiff  recovered,  is  distinct  Irom  that  averred  in  the 
complaint,  and  is  not  embraced  within  the  issue.  "For  no  facts  are 
properly  in  issue  unless  charged  in  the  bill,  and  of  course  no  proof 
can  be  generally  offered  of  facts  not  in  the  bill;  nor  can  relief  be 
granted  for  matters  not  charged,  although  they  may  be  apparent 
from  other  parts  of  the  pleadings  and  evidence,  for  the  court  pro- 
nounces its  decree  secunduna  allegata  et  probata:^'  Story's  Eq.  PI. , 
sec.  257;  Carpentier  v.  Brenham,  50  Gal.,  549. 

I  cannot  adopt  the  suggestion  that  the  words,  "to  defendant's 
use,"  and  "the  defendant  promised  to  pay  the  same,"  be  treated  as 
surplusage,  because  they  are  material  to  the  cause  of  action 
pleaded. 

For  these  reasons  I  dissent  from  the  judgment. 


SUPREME  COURT  OF  OREGON. 
Bowles  v.  Doble. 

FUed  FAruary  9,  1885, 

Ebror  in  REFUsnro  to  Allow  a  Particular  Amendment  to  an  Answer  ib  Waived  if  the 
defendant  is  Bubsequently  allowed  to  file  a  further  answer. 

Amendment  to  Answer— -Power  ov  Court  to  Allow.— Where  the  evidence  discloses  a 
defense  that  is  not  stated  in  the  answer,  the  court  has  power  to  order  an  amendment.  The 
SQthority  of  the  lower  court,  in  such  cases,  is  discretionary,  and  can  be  reviewed  only  when 
th«  discretion  has  been  abused. 

Judgment  on  Pleadings — Review  of. — The  supreme  court  will  not  reverse  or  modify  a 
judgment  given  upon  a  motion  upon  the  pleadings,  if  it  appears  from  the  pleadings  that  the 
ptity  was  clearly  entitled  to  the  judgment 

A9tornet*s  Fee  in  Note— Reasonableness  or  a  Question  for  the  Court.— Where  a 
ptomiasory  note  provides  for  a  reasonable  attorney  fee  in  case  action  is  brought  thereon,  the 
Affioont  of  such  fee  must  be  determined  by  the  court. 
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Appeal  from  the  oironit  ooart  of  Umatilla  ^sonntj.  The  opinioa 
states  the  facts. 

Lucian  Everts^  for  the  appellant. 

Turner,  Bailey  dt  Balleray^  for  the  respondent. 

Thayeb,  J.  This  appeal  is  from  a  jndgment  of  the  ciroait  court 
for  the  county  of  Umatilla,  rendered  in  an  action  in  favor  of  the  re- 
spondent, against  the  appellant,  for  the  recovery  of  the  payment  of 
a  promissory  note.     The  complaint  in  the  action  was  as  follows,  viz: 

"That  on  December  10,  1881,  the  above  named  defendant  made, 
executed,  and  delivered  to  one  Edward  D.  Tuttle,  for  value  received, 
at  Weston,  Oregon,  a  certain  promissory  note,  in  words  and  figures 
as  follows  *" 

"$500.00.  Weston.  Oregon,  Dec.  10,  1881. 

"On  or  before  the  16th  of  June,  after  date,  without  grace,  I  prom- 
ise to  pay  to  the  order  of  Edward  D.  Tuttle  at ,  five  hundred 

(1600.00)  dollars,  in  gold  coin  of  the  United  States  of  America, 
with  interest  thereon  in  like  gold  coin,  at  the  rate  of  ten  per  cent, 
per  annum,  from  date  until  paid,  for  value  received,  and  in  case 
suit  or  action  is  instituted  to  collect  this  note,  or  any  portion  there- 
of, I  promise  to  pay  such  additional  sum,  as  the  court  may  adjudge 
reasonable,  as  attorney  fees  in  said  suit  or  action.  S.  Doble.'* 

''That  said  note  was  for  value  duly  indorsed  and  transferred  to 
this  plaintiff,  who  is  now  the  owner  and  holder  thereof,  and  that  the 
same  has  not  been  paid  excepting  the  sum  of  one  hundred  and  thirteen 
dollars  and  five  cents,  paid  thereon  the  tenth  day  of  December, 
1883,  and  that  the  balance  due  thereon  is  due  and  owing  from  the 
defendant  to  the  plaintifi*.  That  fifty  ($60)  dollars  is  a  reasonable 
attorney  fee  in  this  action." 

Therefore,  plaintiff  and  respondent  here,  pray  judgment  in  said 
complaint,  for  the  sum  of  four  hundred  and  eighty-six  dollars  and 
ninety-five  cents,  and  interest  thereon  at  the  rate  of  ten  per  cent, 
per  annum,  from  the  tenth  day  of  December,  1883,  and  for  fifty 
($60)  dollars  attorney's  fees,  and  for  his  costs  and  disbursements  in 
said  action  to  be  taxed. 

The  appellant  filed  an  answer  to  the  complaint,  whereupon  the 
respondent  filed  a  motion  for  judgment  upon  the  pleadings.  Upon 
this  filing  of  said  motion,  the  appellant  presented  an  amended  an- 
swer, and  moved  the  court  for  leave  to  file  the  same.  The  following 
is  the  substance  of  the  proposed  amended  answer: 

1.  Defendant  admits  the  making  of  the  note  set  out  in  the  com- 
plaint, and  its  delivery  to  said  Edward  D.  Tuttle. 

2.  Denies  that  said  note  was  for  value  or  otherwise  duly  or  at  all 
indorsed  or  transferred  to  plaintiff,  except  in  the  manner  herein- 
after stated.t 

3.  Denies  that  the  plaintiff  is  the  owner  or  holder  thereof,  ex- 
cept as  hereinafter  stated. 

4.  Denies  that  said  note  has  not  been  paid,  except  as  hereinafter 
stated. 
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5.  Avers  there  is  nothing  whatever  dae  or  owing  from  defendant 
to  plaintiff  on  account  of  said  note,  or  interest  thereon,  or  other* 
wise,  except  as  hereinafter  stated. 

6.  Denies  that  fifty  dollars,  or  any  sam,  is  a  reasonable  attorney 
fee  in  this  action. 

7.  Avers  that  plaintiff  is  not  entitled  to  recover  an  attorney  fee 
in  this  action. 

Defendant  for  a  farther  answer  and  defense  avers : 

1.  That  in  the  month  of  April  or  May,  1882,  and  before  the  said 
note  was  due,  he  paid  to  the  said  Edward  D.  Tottle,  who  was  at  said 
time  the  owner  and  holder  of  said  note  the  full  amount  due  thereon, 
and  that  said  Tuttle  at  said  time,  delivered  said  note  to  defendant. 

2.  That  at  about  the  time  of  the  making  of  said  note,  and  in 
order  to  secure  the  payment  thereof,  defendant  executed  and  deliv- 
ered to  said  Tuttle  a  chattel  mortgage  on  a  certain  sawmill,  which 
was  at  said  time  owned  by  defendant,  and  which  was  then  situated 
on  the  Blue  mountains,  about  eight  miles  in  a  southeasterly  direc- 
tion from  the  town  of  Weston,  in  said  Umatilla  county,  and  which 
said  chattel  mortgage  was  duly  filed  in  the  county  clerk's  office  of 
said  county,  and  remained  on  file  at  the  time  of  the  transaction 
hereinafter  stated. 

3.  That  at  the  time  of  the  said  payment  by  defendant  of  said 
note  to  said  Tuttle,  plaintiff  was  the  owner  and  holder  of  a  certain 
promissory  note,  dated  on  Nov.  6,  1880,  and  which  had  been  made 
and  delivered  by  defendant  to  one  T.  L.  Edwards,  wherein  and 
whereby  defendant  promised  to  pay  said  Edwards  the  sum  of  two 
hundred  and  thirty-seven  dollars  and  fifty  cents,  and  interest  thereon 
at  the  rate  of  ten  per  cent,  per  year  from  date  until  paid,  and 
which  said  note  had  been  assigned  by  said  Edwards  to  the  plaintiff 
herein. 

4.  That  in  said  month  of  April  or  May,  1882,  plaintiff  was  threat- 
ening and  endeavoring  to  collect  from  defendant  the  amount  due 
from  him  on  said  Edwards'  note  of  two  hundred  and  thirty-seven 
dollars  and  fifty  cents,  by  means  of  an  action  at  law«  and  that  in 
order  to  prevent  litigation,  and  as  security  for  the  payment  of  said 
Edwards'  note,  defendant  delivered  to  plaintiff  said  Tuttle's  note  of 
five  hundred  dollars,  secured  by  mortgage  as  aforesaid,  to  be  held 
hyplaintiff  as  a  pledge  and  collateral  security  for  the  payment  of 
said  Edwards' note;  which  said  delivery  was  made  by  defendant  to 
plaintiff,  after  he  had  paid  said  Tuttle  the  amount  due  thereon,  and 
of  which  said  payment  plaintiff  was  informed  by  defendant  at  the 
time  of  said  delivery,  and  plaintiff,  at  or  about  the  time  of  said  de- 
livery, gave  to  defendant  a  writing,  in  which  he  admitted  and  stated 
that  said  Tuttle's  note  for  five  hundred  dollars  was  delivered  to  him 
by  defendant,  to  be  held  as  secuf ity  for  the  payment  ^f  the  said 
Edwards'  note  for  two  hundred  and  thirty-seven  dollars  and  fifty 
cents. 

[5.  That  on  or  about  Nov.  20,  1883,  in  the  city  of  Walla  Walla, 
Washington  territory,  and  before  the  commencement  of  this  action, 
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ih^  defendant  tendered  to  the  plaintiff  three  hundred  and  twenty- 
five  dollars,  in  payment  of  the  said  principal  and  interest  then  due 
on  said  Edwards'  note,  bat  plaintiff  refused  to  accept  the  same. 

6.  That  on  or  about  the  twenty-second  day  of  November,  1883, 
and  after  the  making  said  tender,  plaintiff  caused  said  saw  mill  to  be 
sold  by  the  sheriff  of  Umatilla  county,  in  satisfaction  of  said  chat- 
tel mortgage  hereinbefore  mentioned  and  described,  and  realized 
therefrom  tne  sum  of  one  hundred  and  fifty  dollars,  which  defend- 
ant avers  should  be  credited  as  a  payment  on  said  Edwards*  note. 
And  defendant  avers  that  plaintiff  caused  said  saw  mill  to  be  sold, 
as  aforesaid,  without  having  first  obtained  a  decree  of  this  court 
authorizing  him  to  sell  the  same;  and  defendant  avers  that  said  som 
of  one  hundred  and  fifty  dollars  was  paid  to  said  sheriff  at  the  time 
of  said  sale  by  one  James  T.  Wisdom,  who  was  at  said  time  acting 
as  defendant's  agent  for  the  purpose  ojf  buying  said  mill,  and  that 
said  sum  of  one  hundred  and  fifty  dollars  was  furnished  by  defend- 
ant to  said  Wisdom  for  the  purpose  of  making  said  purchase. 

7.  Defendant  avers  that  he  was  always  ready  and  willing  to  pay 
to  plaintiff  said  sum  of  three  hundred  and  twenty-five  dollars,  from 
and  after  the  time  of  making  said  tender  as  aforesaid  until  the  time 
of  said  sale  of  said  mill,  and  said  receipt  by  plaintiff  of  said  sum  of 
one  hundred  and  fifty  dollars,  and  that  he  has  since  said  time  been 
always  ready  and  willing  to  pay  to  plaintiff  the  balance  due  on  said 
Edwards'  note,  to  wit,  the  sum  of  one  hundred  and  seventy-five  dol- 
lars, and  now  pays  the  same  into  this  court.] 

The  said  motions  were  both  overruled  by  the  court.  The  re- 
spondent thereupon  demurred  to  the  original  answer,  and  the  appel- 
lant, having  confessed  the  same,  by  leave  of  said  court,  filed  an 
amended  answer,  which,  with  the  exception  of  an  additional  para- 
graph, that  plaintiff  had  not  commenced  any  action  or  suit  to  re- 
cover anything  due  upon  the  Edwards  note,  was,  in  all  respects, 
like  the  one  first  proposed  to  be  filed  by  him,  leaving  off  the  part 
thereof  included  in  brackets,  being  the  fifth,  sixth  and  seventh  par- 
agraphs of  the  amended  answer  the  court  had  refused  leave  to  i^ 
pellant  to  file.  The  court  having  probablj^  indicated  upon  the  hear- 
ing of  said  motion  that  it  would  not  permit  said  proposed  amended 
answer  to  be  filed ,  in  consequence  of  the  matter  contained  in  said 
paragraphs.  After  said  amended  answer  was  so  filed,  the  respond- 
ent, without  replying  or  demurring  thereto,  filed  a  motion  for  judg- 
ment upon  the  pleading  for  the  sum  of  two  hundred  and  thirty- 
seven  dollars  and  fifty  cents,  with  interest  thereon,  at  the  rate  of 
ten  per  cent,  per  annum,  from  November  6, 1880,  and  for  the  sum 
of  fifty  dollars  attorney's  fees  in  said  action,  upon  the  ground  that 
the  answer  filed  admitted  that  said  sums  were  aue  respondent  from 
appellant.  The  court  granted  the  motion,  and  thereupon  the  judg- 
ment herein  appealed  from  was  entered.  The  practice  of  giving 
judgment  upon  the  pleadings  prevails  to  a  considerable  extent  in  this 
state,  though  we  have  no  statute  authorizing  it,  except  when  the 
answer  contains  new  matter  constituting  a  defense  or  counter-claim. 
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and  the  plaintiff  fails  to  reply  or  demar  thereto:    Sec.  77,  Civil 
Code. 

The  practice  niider  tbe  New  York  code  has  been  followed  in 
granting  snch  relief,  but  that  is  no  authority  for  it,  as  the  New  York 
code  contains  an  express  provision  upon  the  subject,  and  which  is 
omitted  from  the  code  of  Oregon. 

A  party  to  an  action  will  necessarily,  when  it  comes  on  for  trial, 
be  entitled  to  any  advantage  in  his  favor  in  consequence  of  defects 
in  his  adversary's  pleading,  but  there  is  no  such  procedure,  eo  nomine^ 
as  a  motion  for  judgment  on  the  pleadings.  The  objection  to  such 
a  practice  is  that  it  is  not  in  harmony  with  the  spirit  of  the  code. 
Its  tendency  is  to  deprive  a  party  of  a  substantial  right  by  a  mere 
defect  in  his  pleading,  that  coula  be  cured  by  an  amendment,  and 
which  should  never  be  permitted  by  a  court  at  ni»i  prim.  I  can 
imagine  no  more  serious  abuse  of  justice  than  the  toleration 
of  a  kind  of  technical,  sharp  practice  that  sacrifices  substance  to 
form. 

In  the  case  at  bar,  the  appellant  has  evidently  been  deprived  of  a 

food,  honest  defense  to  the  respondent's  cause  of  action,  and  if  he 
ad  stood  upon  the  motion  to  amend  the  original  answer,  and  not 
have  filed  any  further  answer,  I  should  have  been  in  favor  of  a  re- 
versal of  the  judgment,  upon  the  ground  of  the  denial  of  that  motion, 
but  he  filed  a  further  answer,  and  thereby  waived,  I  think,  the  error 
of  the  court  in  refusing  to  allow  him  to  amend.  In  the  latter  answer 
he  omitted  the  gist  of  his  defense — the  fact  that  respondent  had  re- 
alized, by  the  sale  of  mortgaged  property  under  the  mortgage  to 
secure  payment  of  the  Tuttle  note,  the  sum  of  one  hundred  and  fifty 
dollars,  and  had  tendered  the  balance  due  upon  the  Edwards  note. 
The  respondent  took  advantage  of  that  omission,  and  again  filed  a 
motion  for«a  iudgment  for  the  full  amount  of  the  Edwards  note, 
which  was  all  the  appellant  owed  him  in  the  first  instance,  and  about 
twice  what  he  owed  him  when  he  commenced  the  action.  It  would 
be  a  pad  commentary  upon  courts  of  justice  if  a  party,  through  their 
instrumentality,  could  enforce  the  payment  of  a  debt  in  full,  when 
half  of  it  had  been  paid,  and  the  fact  so  appeared  to  the  court,  by 
the  sworn 'allegations  of  the  party  before  it  at  the  time  its  authority 
was  called  into  exercise.  The  court  below,  in  this  case,  could  not, 
it  is  true,  consider  the  said  allegations  of  the  first  amended  answer, 
but  it  had  the  power,  in  furtherance  of  justice,  to  order  the  answer, 
which  was  before  it,  amended. 

But  the  authority  of  circuit  courts,  in  such  cases,  is  discretionary, 
and  can  be  reviewed  only  when  the  discretion  has  been  abused. 
Nor  will  this  court  undertake  to  reverse  or  modify  a  judgment  given 
npon  a  motion  upon  the  pleadings,  whatever  its  views  might  be  as 
respects  the  propriety  of  that  character  of  practice,  if  it  appear 
from  the  pleadings  that  the  party  was  clearly  entitled  to  the  judg- 
ment. When  the  appellant  delivered  to  the  respondent  the  Tuttle 
note,  as  collaterdl  security  for  the  payment  of  the  Edwards  note,  he 
may  have  made  himself  liable  upon  the  former  note,  but  to  no  fur- 
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tber  extent  than  the  amoant  dae  on  the  latter  note.    He  admite  in 
his  complaint    that    one    hundred    and  thirteen  dollars  aad  five 
cents  was  paid  upon  the  Tuttle  note  on  the  tenth  day  of  December, 
1883.    That  payment  mast  have  been  made  after  the  note  came  into 
his  hands,  as  it  was  turned  over  to  him,  according  to  appellant's 
answer,  about  April  or  May,  1882;  and  his  pleading  would  indicate 
that,  as  he  counted  upon  the  whole  note  as  due  in  his  hands,  less 
that  payment,  and  which  payment^  by  fair  inference,  must  have  been 
made  to  him.     There  was  but  one  debt  upon  both  notes,  and  a  pay- 
ment upon  either  would  liquidate  it  the  same.     According  to  this 
view,  the  pleadings  did  not  show  that  appellant  owed  the  respond- 
ent two  hundred  and  thirty-seven  dollars  and  fifty  cents  and  interest; 
that  he  only  owed  him  one  hundred  and  twenty-four  dollars  and 
forty-five  cents,  with  interest  upon  two  hundred  and  thirty-seven 
dollars  and  fifty  cents  from  November  6,  1880,  to  the  tenth  day  of 
December,  1883,  at  the  rate  of  one  per  cent,  per  month,  amounting 
to  eighty-eight  dollars  and  seventeen  cents,  and  interest  on  two 
hundred  and  twelve  dollars  and  sixty-two  cents,  at  the  same  rate  to 
the  time  the  judgment  was  entered,  July  15,  1884,  amounting  to 
fifteen  dollars  and  twenty-three  cents — making  in  the  aggregate  two 
hundred  and  twenty-seven  dollars  and  eighty-five  cento,  instead  of 
three  hundred  and  twenty-five  dollars.     The  nfty-doUar  attorney  fee 
should  not  have  been  allowed.     The  allowance  of  an  attorney  fee, 
by  the  terms  of  said  note,  was  to  be  such  additional  sum  as  the 
court  might  adjudge  reasonable.     It  was  alleged  in  the  complaint 
that  fifty  dollars  was  a  reasonable  attorney  fee  in  the  action.    That 
was  allowed  in  the  answer;  thus  raising  an  issue  to  be  tried,  like 
many  other  facto  in  the  case,  either  before  the  court,  or  before  the 
court  and  jury.    It  has  not  been  laid  before  either.     If  tried  before 
the  court,  as  I  individually  think  it  might  have  been,  yiere  should 
be  a  finding  as  to  what  amount  would  have  been  a  reasonable  fee. 
No  such  trial  has  been  had,  nor  could  be  on  a  motion  for  jadgpent 
upon  the  pleading.     The  allowance  of  the  motion  cut  off  all  trial  of 
any  issue  in  the  case.    The  judgment  should  be  modified  in  respect 
to  the  amount,  as  before  mentioned,  and  by  the  disallowance  of  the 
said  fifty  dollars,  the  attorney  fee.     Neither  party  should  recover 
costs  of  this  court. 
Waldo,  C.  J.,  and  Lord,  J.,  concur  in  the  result. 
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Winkle  i;,  Johnson. 

FU^d  Febnuxrv  10,  1885. 

Sureties  on  Nots— When  Liable  to  Contribution. — Joint  sureties  on  a  note  for  the  pay- 
ment of  money.  l)ecome  liable,  each  to  the  other,  to  pay  his  share  of  the  amount  due,  in  the 
event  of  the  faulure  or  insolvency  of  the  principal. 

The  Saub— Liability  to  Contbibjjtion  for  Costs. — Such  surety  is  not  obliged  to  delay 
payment  until  suit  is  brought.  His  liability  accrues  upon  the  maturity  and  non-payment  of 
the  note.  If  it  be  not  paid,  and  a  judgment  is  recovered  against  the  pHncipal  and  his  sureties, 
or  against  the  sureties  alone,  and  one  of  them  pays  it,  he  can  recover  one-half  of  the  costs  of 
the  suit  from  his  co-surety.  The  liability  of  a  co-surety  for  one-half  of  such  costs  is  not  dis- 
charged by  the  fact  that  he  had  expressed  a  willingness  to  pay  his  share  of  the  note,  before 
jiuit  broi»ght,  if  he  did  not  pay  or  oner  to  pay  it. 

Appeal  from  the  circuit  court  of  Umatilla  county.  The  opinion 
states  the  facts? 

Lucia n  Everts,  for  the  appellant. 

ISirner,  Bailey  dt  Balleray,  for  the  respondent. 

LoBD,  J.  The  plaintiff  and  defendant  were  sureties  upon  a  prom- 
issory note  executed  by  one  James  Johnson  to  the  First  National 
Bank,  at  Walla  Walla.  James  Johnson  died  insolvent.  After  the 
note  became  due,  the  defendant  called  upon  the  payee,  and  ex- 
pressed his  willingness  to  pay  his  part  or  share  of  the  note,  but  he 
•did  not  pay,  nor  offer  to  pay,  the  same.  He  also  made  some  effort 
to  notify. the  plaintiff  of  his  readiness  to  make  such  payment  of  his 
aliquot  part,  but  the  information  was  never  communicated  to  the 
plaintiff.  Subsequently,  the  holder  and  payee  of  the  note  brought 
AQ  action  to  enforce  its  collection,  but  the  defendant  was  not  served 
with  process  after  the  action  was  commenced,  but,  before  judgment 
was  recovered,  the  defendant  paid  to  the  bank  his  moiety  of  the 
note.  Thereafter,  a  judgment  was  recovered  against  the  plaintiff 
for  ths  balance  due  upon  the  note,  including  costs,  and  a  certain 
sum  adjudged  reasonable  as  attorney's  fee,  as  stipulated  in  the  note 
This  suit  is  brought  to  compel  the  defendant  to  contribute  his  share 
or  moiety  in  payment  of  such  costs  and  attorney's  fee.  The  de- 
fendant insists  that  he  is  not  liable,  for  the  reason  that  he  has  paid 
his  part,  and  that  the  additional  expenses  incurred  as  incidents  of 
the  action  was  due  to  the  default  ana  negligence  of  the  plaintiff.  The 
right  to  contribution  is  based  upon  the  maxim:  ''Equality  is 
Equity."  Originally  it  was  enforced  only  iu  equity,  and  on  princi- 
ples of  natural  justice.  The  right  to  it  did  not  depend  upon  con- 
tract, but  sprung  from  equitable  considerations,  arising  out  of  the 
relation  of  the  parties  to  each  other,  and  the  fact  of  a  common  in- 
terest and  a  common  burden  to  bear.  ''  The  right  to  contribution,*' 
says  Church,  C.  J. ,  ''  between  co-sureties,  depends  upon  principles 
of  equity,  rather  than  upon  contract.  It  is  well  settled  that  the  lia- 
bility exists,  although  the  sureties  are  ignorant  of  each  other's  en- 
gagement. The  equity  springs  out  of  the  proposition  that  when  two 
or  more  sureties  stand  in  the  same  relation  to  a  principal,  they  are 
-entitled  equally  to  all  the  benefits,  and  must  bear  equally  all  the 
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bardens  of  the  position.  In  suoh  oases  the  maxim  '  equality  is 
equity'  applies:"    Wells  v.  Miller,  66  N.  T.,  258. 

Although  the  obligation  of  co-sureties  to  contribute  to  each  other 
is  not  founded  upon  contract,  or  any  motion  of  an  implied  promise, 
yet  the  doctrine  of  contribution,  as  applied  and  administered  in 
equity,  has  stood  so  long,  and  been  so  universally  recognized,  that 
a  jurisdiction  at  law  has  grown  up  and  become  well  settled:  3  Pom. 
Eq^r.,  sec  1,418,  note;  Brant  on  Suretyship  and  Quaranty,  sec.  1220. 

When,  therefore,  two  or  more  persons  jointly  become  sureties  for 
another  on  a  note  for  the  payment  of  money,  each  surety  becomes 
liable  to  the  other  to  pay  his  share  of  the  liability  in  the  event  of 
the  failure  or  insolvency  of  the  principal.  **  By  becoming  sureties,'' 
said  Appleton,  G.  J.,  "each  impliedly  promised  t^  other  that  he 
would  faithfully  perform  his  part  of  the  contract,  and  pay  his  pro- 

Eprtion  of   the  loss  in  case  of   the  insolvency  of  -the  principal:** 
;ichborn  v.  Fletcher,  66  Me.,  210. 

He  is  not  obliged  to  delay  payment  until  suit  is  brought.  His 
liability  accrues  upon  the  maturity  and  non-payment  of  the  note 
for  which  he  is  surety.  If,  however,  it  is  not  paid,  and  a  judgment 
is  recovered  against  the  principal,  and  his  sureties,  or  against  the 
sureties  alone,  and  one  of  them  pays  it,  he  can  recover  one-half  of 
the  costs  of  the  suit  from  his  co-security:  Davis  v.  Emerson,  17 
Me.,  64;  Newcomb  v.  Gibson,  127  Mass.,  398.  In  the  former  of 
these  last  cases,  the  court  say:  ''The  failure  to  pay  which  occa- 
sioned the  costs,  was  imputable  to  the  defendant  as  much  as  the 
plaintiff.  The  plaintiff  paid  the  execution,  including  the  costs.  The 
costs  cannot  be  distinguished  from  the  debt.  Every  equitable 
principle  which  entitles  the  plaintiff  to  contribution  for  tne  one, 
applies  equally  to  the  other." 

In  such  cases,  where  the  costs  are  recovered  in  a  judgment  against 
them  jointlvt  it  is  clear,  then,  the  costs  have  become  a  common 
burden,  and  each  may  recover  of  the  other  for  the  payment  of  more 
than  his  proportion.  And  it  has  been  further  held  that  a  surety 
may  not  onlv  recover  of  his  co-surety  a  proportionate  share  of  his 
costs,  but  also  the  expenses  incurred  in  defending  a  suit  where  the 
defense  set  up  was  reasonable,  hopeful,  and  prudent:  Fletcher  v. 
Jackson,  23  Yt.,  593;  Marsh  v.  Harrington,  18  Yt,  160.  As  an  in- 
cident of  the  common  burden  after  suit  brought  and  when  both  are 
in  default  of  payment,  the  liability  for  contribution  for  oosts,  is 
founded  upon  the  same  equitable  principles  as  is  applied  to  the 
main  obligation.  In  Briggs  v.  Boyd,  37  Yt.,  640,  the  ooort  say: 
**  But  this  was  a  debt  for  which  the  plaintiff  and  defendant  were 
jointly  liable.  Briggs  was  no  more  bound  to  pay  the  whole  of  it 
than  JBoyd.  As  between  themselves,  each  was  to  pay  one-half.  Had 
Boyd  paid  his  half,  or  offered  to  pay  it  before  suit,  there  would  be 

g*ouna  for  his  saying  that  he  ought  not  to  contribute  to  the  costs, 
at  the  costs  were  made  in  collecting  the  whole  of  the  note  from 
Briggs.  As  one  appears  to  have  been  just  as  much  in  fault  as  the 
other,  in  not  paying  the  note,  which  led  to  the  necessity  of  m  iking 
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the  costs,  we  think  they  should  bear  equally  the  burden  of  the 
costs." 

Now,  what  are  the  facts  in  the  case  before  us  ?  Both  the  plaintiff 
and  defendant  were  in  default  of  payment  before  the  action  was 
brought  upon  the  note.  As  between  themselves,  each  was  liable 
for  his  share,  but  neither  paid  his  part,  or  any  part  of  it,  before  the 
action  was  commenced.  It  is  true  that  the  defendant  had  expressed 
a  willingness  to  liquidate  his  share  to  the  payee,  but  he  did  not  pay 
it,  or  offer  to  pay  it.  It  is  true,  too,  he  sent  word  to  the  plaintiff 
that  he  was  willing  to  pay  his  share,  but  the  message  was  never 
communicated  to  the|plaintiff.  As  was  said  in  Boyd  v.  Briggs,  supra, 
had  he  **  paid  his  hair,  or  offered  to  pay  it,  before  suit  was  brought, 
there  would  be  ground  for  his  saying  that  he  ought  not  to  contribute 
to  the  costs.^' 

Mere  willingness,  unaccompanied  by  any  offer,  is  not  sufficient. 
Had  he  tendered  to  the  plaintiff  an  offer  to  pay  his  part,  and  the. 
plaintiff  had  refused  or  delayed  in  the  acceptance  of  such  offer  the 
case  would  stand  different.  It  is  clear  that  neither  had  any  de- 
fense to  the  note,  and  whenever  an  action  should  be  brought,  the 
judgment,  with  its  incidents,  was  inevitable.  The  fact  that  the 
defendant  was  not  served  with  process  is  not  material.  So  far  as 
payment  is  concerned,  they  were  equally  in  fault,  and  neither  had 
done  such  things  with  respect  to  each  other  that  would  furnish  any 
just  reason  for  exoneration  from  liability.  Suits  for  contribution 
against  a  co-surety  for  costs,  like  many  other  suits  in  equity,  de{)end 
very  much  upon  the  particular  facts  of  each  case.  Considerations 
of  right  and  justice  as  applicable  to  the  facts,  are  the  controlling 
principles  in  determining  the  result. 

Upon  the  facts  as  presented  by  this  record,  we  are  of  the  opinion 
the  defendant  is  liable  for  his  proportionate  share  of  the  costs,  and 
a  decree  must  be  entered  accordingly. 
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SUPREME  COUBT  OF  WASHINGTON  TERRITORY , 

MULKET  V.  McGbEW. 

JtJy  Term,  2884, 

Errors  in  PSvidence— Review  op  on  Appeal— Waiver— Record  Must  Contain  Evi- 
dence.— ExTorB  in  the  admission  and  rejection  of  evidence  will  not  be  reviewed  on  appeal 
unless  the  record  embodies  the  evidence,  taken  and  used,  properly  certified.  The  certificate 
of  the  referee  appointed  to  take  the  evidence  is  not  sufficient;  nor  is  such  insufficiency  in  the 
record  waived  by  the  appearance  of  the  appellee  in  the  supreme  court,  and  his  arguing  the 
questions  of  fact  growing  out  of  what  purports  to  be  the  testimony. 

Appeal  from  the  district  court.    The  opiDion  states  the  facts. 

J.  B.  Allen,  for  the  appellant. 
W.  A,  Oeorge,  for  the  appellee. 

HoYT,  A.  J.  The  only  grievances  alleged  by  the  appellant  in  this 
cause  as  a  reason  for  disturbing  the  judgment  and  decree  of  the 
court  below,  grow  out  of  the  facts  of  the  case,  and  this  court  cannot 
pass  upon  the  alleged  errors  of  the  court  below  without  having  be- 
fore it  the  evidence  therein  taken  and  used. 

Upon  an  examination  of  the  record  we  fail  to  find  any  evidence 
properly  certified  to  this  court,  the  only  certificate  to  what  purports 
to  be  the  evidence  being  one  made  by  the  person  appointed  to  take 
such  testimony  as  referee  in  said  cause;  and  this  court  has  repeat- 
edly held  that  such  certificate  is  of  no  value  whatever  in  this  court, 
his  certificate  not  being  that  of  an  officer  authorized  to  certify  such 
testimony  under  the  laws  of  this  territory. 

But  it  is  claimed  by  the  appellant  that  the  appellee  has  by  his  ap- 
pearance waived  any  such  irregularity,  and  tha4;  by  appearing  herein 
and  arguing  the  questions  of  fact  growing  out  of  what  purports  to 
be  the  testimony  in  the  cause,  he  will  be  held  to  have  stipulated  that 
the  same  was  in  fact  the  testimony  given  upon  the  trial  of  said  cause. 

We  do  not  think,  however,  that  under  the  circumstances  of  this 
case,  the  conduct  of  the  parties  would  be  such  as  to  amount  to  such 
a  stipulation,  and  even  if  it  did,  this  court  would  not  give  force  to 
such  a  stipulation,  as  by  so  doing  it  would  pat  it  in  the  power  of  the 
parties  to  an  action  to  have  the  same  disposed  of  here  upon  evidence, 
in  whole  or  in  part,  different  from  that  which  was  introduced  in  the 
court  below. 

The  evidence  not  being  here,  this  court  has  no  jurisdiotioii  of  the 
cause  for  the  purpose  of  disposing  of  any  question  connected  with 
the  facts  thereof,  and  there  bein^  no  other  questions  presented  in 
this  record,  it  follows  that  the  judgment  and  decree  of  the  ooart  be- 
low must  be  affirmed,  and  it  is  so  ordered. 

TuRNEB,  A.  J.,  and  Qbeene,  0.  J.,  concurred. 
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MoCoT  V.  Atebs,  Administbatob,  eto. 

Julv  Term,   1884^ 

Estates  or  Dsceabkd  Pbbson— Convsbsxok  bt  Adhikistbator— Hub  Whin  not 
DiBQUALiFiKD  AS  WITNESS.— In  ttu  actioD  atfainst  a  former  administrator  of  a  decedent** 
estate  to  recover  money  of  Baid  estate,  alleged  to  have  been  converted  by  him  to  his  own  use, 
iiQ  heir  of  eaid  deceased  and  a  distributee  of  said  estate,  is  not  disqualified  as  a  witness  by 
virtue  of  section  389  of  the  code  of  1881. 

AcTTs  0¥  AN  Administrator  Outside  or  His  Authority  are  Tortious,  and  the  estate 
cannot  be  held  liable  for  the  consequences  thereof. 

Debt  Due  Estate— Effect  or  Payment  to  Unauthorized  Person.— The  payment,  to 
a  per»on  not  authorized  ti>  receive  the  same,  of  a  debt  due  to  a  decedent,  does  not  dischai^e 
the  debtor  from  liability  to  his  estate.  Nor  can  the  estate  maintain  an  action  at  law  against 
the  person  to  whom  such  unautiiomed  payment  has  been  made,  to  recover  the  amount 
thereof. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 

W.  G.  Langford,  for  the  plaintiff  in  error. 

c/1  B,  Allen  and  Z>.  Jl  Groialey,  for  the  defendant  in  error. 

HoYT,  A.  J.  Plaintiff  in  error  was  sned  in  the  conrt  below  for 
having  taken  and  converted  to  his  own  use  certain  moneys  and 
chattels  alleged  to  have  been  the  property  of  Thomas  E.  McOoy» 
deceased,  of  whose  estate  the  defendant  in  error  was  administrator. 

To  the  complaint  thus  charging  him,  defendant  answered,  deny- 
ing the  material  allegations  of  the  complaint  and  pleading  as  new 
matter,  the  fact  that  the  said  Thomas  E.  McCoy  was,  at  the  date  of 
his  death,  a.  resident  of  the  county  of  Umatilla,  in  the  state  of 
Oregon,  that  he  had  been  duly  appointed  by  the  county  court  of 
said  Umatilla  county,  as  one  of  the  administrators  of  said  estate, 
and  that  if  he  had  collected  any  of  said  moneys,  he  had  done  so  as 
SQoh  administrator,  and  had  duly  accounted  therefor  to  the  said 
eoart. 

The  new  matter  thus  pleaded  was  denied  in  the  reply. 

The  cause  went  to  trial  before  a  jury,  and  to  maintain  the  issues 
upon  his  part,  said  defendant  offered  as  a  witness  in  his  behalf,  his 
brother  O.  E.  McOoy,  which  witness  was  excluded  and  not  allowed 
to  testify,  on  the  ground  that,  under  section  389  of  the  code  of  1881, 
he  was  disqualified  from  testifying  in  the  case,  he  being  an  heir  at 
law  and  distributee  of  said  estate.    . 

The  exclusion  of  said  witness  was  excepted  to,  and  the  same  has 
been  assigned  here  as  error. 

Said  section  389  provides  that  in  oases  like  this,  the  party  in  interest 
or  to  the  record,  snaU  not  be  allowed  to  testify. 

Was  said  heir  and  distributee  disqualified  under  said  statute? 

It  is  conceded  that  he  was  not  a  party  to  the  record,  nor  directly 
interested  in  the  result  of  the  action.  Bat  it  was  contended  that 
the  result  of  a  judgment  against  the  defendant  would  be  to  decrease 
the  amount  of  said  estate,  and  that  therefore  said  heir  and  distrib- 
utee was  interested  in  the  result. 

And  if  it  was  true  that  the  eiftate  would  thus  be  affected  by  such  a 
judgment,  it  is  possible  that  the  interest  of  such  heir  would  be  suf- 
ficient to  thus  msqualify  him. 


682  West  Ooast  Bepobteb.  [Sap.  Ct.  W.  T. 

But  we  do  not  think  that  the  said  estate  could  possibly  be  affected 
by  the  defendants  having  been  held  liable,  as  claimed  in  the  com- 

Siaint^  for  the  very  ^ist  of  the  action  was  the  unlawful  taking  by 
efendant,  and  his  said  taking  could  only  thus  be  unlawful  upon 
one  of  two  theories:  First,  that  he  took  the  same  as  a  private  indi- 
vidual, in  which  case  a  judgment  against  him  could  not  possibly 
affect  said  estate  adversely;  and  secondly,  that  in  such  taking  he 
acted  as  administrator  of  said  estate,  but  in  violaltion  of  his  duties 
as  such;  as  if  he  acted  in  pursuance  of  such  authority,  then  the 
taking  would  be  rightful. 

Gould  such  estate  be  affected  by  his  being  held  for  acts  done  in 
violation  of  his  duties  as  such  administrator  ? 

We  think  not,  as  when  his  acts  are  thus  outside  of  his  authority, 
they  are  tortious,  and  the  estate  could  not  be  held  liable  for  the 
consequences  thereof,  and  if  thereby  he  has  exposed  himself  to  an 
action,  he,  and  not  the  estate,  must  abide  the  result. 

The  said  estate  could  not  then  be  adversely  affected  by  any  judg- 
ment against  the  defendant,  and  therefore  such  heir  and  distributee 
was  not  disqualified,  and  should  have  been  allowed  to  testify  in  the 
cause  in  behalf  of  said  defendant. 

This  is  all  we  need  to  say,  and  we  should  content  ourselves  with- 
out any  reference  to  the  other  questions  in  the  record,  did  we  not 
think  it  our  duty,  in  view  of  the  proper  disposition  of  this  case  in 
the  court  below,  to  say  a  word  in  regard  to  what  seems  to  us  a  sab- 
stantial  failure  on  the  part  of  the  plaintiff  to  make  out  a  case  upon 
which  he  was  entitled  to  have  recovered  at  all  in  this  action. 

The  only  property  with  which  the  testimony  in  any  way  connected 
the  defendant  was  certain  debts  which  certain  parties  in  Walla 
Walla  county  were  owing  to  the  deceased.  And  from  the  fact  that 
said  debts  had  been,  without  authority,  paid  to  said  defendant,  this 
action  was  sought  to  be  maintained  against  him  as  having  received 
unlawfully  the  money  of  the  estate.  But,  we  do  not  think  that  upon 
the  facts  thus  claimed  he  ever  received  anything  belonging  to  the 
estate.  As  Hie  unauthorized  payment  to  him  by  said  debtors  would 
not  discbarge  them  from  their  lutbility  to  said  estate^  it  nmst  foUow 
that  said  money  so  paid  by  them  was  their  own,  and  not  the  estate's, 
and  that  they  and  not  the  estate  could  recover  the  same  of  him. 

It  is  true,  that  in  case  of  the  insolvency  of  said  debtoia  it  is  pos- 
sible that  a  court  of  equity  would  allow  the  estate  tQ  porsae  money 
paid  under  such  circumstances;  still,  in  the  absence  of  suoh  insol- 
vency and  in  a  court  of  law  this  could  not  be  done,  but  aa  above 
stated  the  estate  would  have  to  look  to  the  debtors,  and  they  to  the 
person  to  whom  they  had  without  authority  paid  the  money. 

This  rule  would  not  obtain  as  to  ^ecific  articles  of  property  which 
bad  belonged  to  deceased,  for  though  the  person  who  had  unlawfully 
parted  with  it  might  be  liable,  yet  the  specific  article,  being  the 
property  of  the  estate,  could  be  pursued  as  long  as  it  coxild  be 
identified*  Moreover,  it  appears  from  this  record  that  theae  debts 
were  evidenced  by  negotiable  paper,  and  that  such  paper  w^as  at  the 
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time  of  the  death  of  said  Thomas  B.  MoOoj,  situated  in  said  Uma- 
tilla oonntj,  Oregon;  that  the  same  were  there  taken  possession  of 
by  the  administrator  of  the  estate  in  that  oountj,  and  by  him  duly 
accounted  for  to  the  proper  court,  and  we  think  that  these  notes 
thus  situated  were  properly  payable  in  Oregon,  and  that  £^ny 
moneys  paid  upon  them  woul^  be  rightfully  paid  to  such  adminis- 
trator therein. 

And  we  do  not  think  that  the  fact  that  certain  of  these  notes 
were  secured  by  mortgages  upon  real  estate  in  this  territory  would 
at  all  change  the  rights  of  the  holder  thereof. 

It  follows,  that  a  verdict  and  judgment  thereon  for  plaintiff  would 
not  be  allowed  to  stand,  unless  the  evidence  to  support  the  same 
was  of  a  much  stronger  and  different  character  than  that  disclosed 
by  this  record. 

The  judgment  must  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings,  and  it  is  so  ordered. 

GbusENE,  C.  J.,  and  Tubneb^  A.  Jft,  concurredy 


Gannon  v.  Dtee, 

Jiify  Term,  1884. 

Statute  op  LiifrPATioNS— How  Plbadjbd— Nboative  Pbeonant.— A  plea  of  the  statute  of 
HmhtManBf  hv  alleging  "that  each  and  everv  of  the  causes  of  actioui  aa  alleged  in  plaintifiTs 
complaint,  did  not  accrue  within  six  years  before  the  commencement  of  this  action,  oontaina 
a  negative  pregnant,  and  is  insufficient. 

Ebbob  to  the  district  court.     The  opinion  states  the  facts. 

IV.  C,  J(me8,  for  the  plaintiff  in  error. 
No  appearance  for  the  defendant  in  error. 

Obeene,  C.  J.  Plaintiff  in  error  began  suit  in  the  district  court, 
setting  forth  in  his  complaint  four  separate  causes  of  action,  one  on 
a  promissory  note,  and  three  on  several  judgments.  To  the  com- 
plaint, the  defendant,  Who  is  here  defendant  in  error,  answered:  1st, 
denying  each  and  every  allegation  in  the  complaint;  and,  2d,  alleg- 
ing ''  that  each  and  every  of  the  said  causes  of  action  as  alleged  m 
plaintiff's  complaint,  did  not  accrue  within  six  years  before  the  com- 
mencement of  this  action." 

The  plaintiff  failed  to  file  any  reply  within  the  time  limited  by  the 
rules  of  the  court,  whereupon  defendant  filed  a  motion  asking  that 
the  default  of  the  plaintiff  might  be  entered,  and  that  he  have  judg- 
ment against  plaintiff  upon  the  pleadings.  This  motion  the  court 
sustained,  and  entered  the  judgment  from  which  this  writ  of  error 
IB  taken. 

We  are  of  opinion  that  the  district  court  erred  in  sustaining  the 
motion.  The  attempted  plea  of  the  statute  of  limitations  contained 
a  negative  pregnant.  Therefore,  the  judgment  of  that  court  must  be 
rerersed,  and  the  cause  remanded  for  further  proceedings. 

HoTT,  A.  J.,  and  Tubnsb,  A.  J.,  concurred. 
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SOHILLINQ  V.   TeBRITOBY. 
Jvfy  Term,  1884. 

Mabrikd  Woman  mat  Act  as  Grand  Jurob. — ^A  married  woman,  lining  with  her  bm- 
bandy  is  competent  to  act  as  a  grand  juror. 

Indictment- -Venue,  how  laid— Judicial  Notice.— An  alleg^ation  in  an  indictment  that 
the  crime  chai^^  was  committed  in  the  city  of  Sea^tUi  is  a  sufficient  statement  of  the  venae, 
as  the  court  will  take  judicial  notice  of  the  county  in  which  such  city  b  situated. 

An  Indictment  kor  Keeping  a  Gambling  House  need  not  state  what  kind  of  gamb- 
ling was  conducted  therein. 

Error  to  the  district  court.    The  opinion  states  the  facts. 

J.  C.  Haines  and  Thomas  Burkcy  for  the  plaintiff  in  error. 
C.  M.  Bradshaw,  for  the  defendant  in  error. 

HoYT,  A.  J.  The  main  question  in  this  case  is  decided  by  the  case 
of  Bosencranz  v.  The  Territory,  5  West  Coast  Bep.,  262;  and  so  far 
as  the  question  of  the  constitution  of  the  grand  jury  is  concerned, 
we  refer  to  the  discussion  therein. 

But,  in  addition  to  the  questions  thus  raised,  the  record  in  this 
case  presents  the  question  of  the  sufficiency  of  the  indictment,  which 
is  objected  to  on  two  grounds : 

1st.  That  it  does  not  sufficiently  state  the  county  in  which  the 
offense  was  committed;  and, 

2nd.  That  it  does  not  state  facts  sufficient  to  constitute  a  crime 
or  misdemeanor. 

As  to  the  first  point,  it  is  sufficient  to  say,  that  the  crime  having 
been  charged  to  nave  been  committed  in  the  city  of  Seattle,  which 
is  a  city  duly  incorporated  under  the  laws  of  this  territory,  the  court 
would  tiake  judicial  notice  that  the  said  city  was  situated  in  the  county 
of  King,  and  the  indictment  thus  aided  was  sufficient  in  this  re- 
gard. 

The  said  defendant  was  in  said  indictment  charged  with  having 
kept  and  maintained  a  gambling  house,  and  it  is  objected  that  this 
was  insufficient,  in  that  it  did  not  state  what  kind  of  gambling  was 
carried  on  in  said  house;  but  we  are  of  the  opinion  that  the  legisla- 
ture intended  to  prohibit  the  keeping  of  a  house  for  any  gambling 
purpose;  and,  even  if  this  is  not  so,  yet  the  offense  was  charged  in 
the  language  of  the  statute,  and  is  sufficient  to  put  the  defendant 
upon  his  defense. 

No  error  appearing  in  the  record,  the  judgment  and  sentence  must 
be  affirmed,  and  it  is  so  ordered. 

WiNGARD,  A.  J.,  concurred. 
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Hays  bt  al.  v.  Tebbitoby. 

Jvly  Term,  I884. 

GAins  Laws — Constitution alitt  op. — A  law  restricting  hunting  daring:  certain  aeasons  in 
five  of  the  counties  of  the  territory,  is  not  in  violation  of  the  provision  in  the  organic  act  of  the 
teiTit4)ry  whi«:h  forbids  the  legislature  from  Kranting  special  privileges. 

Mabbied  Women  May  Act  as  Jubobs.  -The  legislature  had  power  to  make  married 
women  eligible  to  sit  and  serve  on  grand  and  petit  juries  in  all  cases. 

Ebbob  to  the  district  oourt.     The  opinion  states  the  facts. 

Robinson,  Porter  dt  Robinson,  for  the  plaintiffs  in  error. 
J.  C.  McFadden,  for  the  defendant  in  error. 

Gbeene,  C.  J.  By  this  record  there  are  presented  to  as  bat  two 
questions  which  we  deem  worth  while  to  consider.  They  are  qaes- 
tions  as  to  the  validity  of  the  game  law,  apon  which  this  indictment 
was  framed,  and  as  to  the  validity  of  an  inaictment  found  by  a  grand 
jury  composed  in  part  of  married  women. 

The  game  law  in  qaestion  restricted  hunting  in  five  counties  only. 
It  is  contended  that  for  this  reason  it  is  inconsistent  with  that  inhi-  ' 
bition  in  the  organic  act  which  forbids  the  legislature  from  granting 
special  Drivileges.  But  the  provisions  of  this  game  law  fall,  with- 
out distinction,  upon  all  inhabitants  of  the  territory.  All  are  for- 
bidden to  hunt  at  certain  seasons  within  the  counties  named.  There 
is  no  special  privilege,  unless  it  be  in  favor  of  the  brute  life  of  the 
specified  area,  or  those  of  human  kind  who  are  so  happy  as  to  be 
alive  at  the  hunting  season. 

We  think  the  law  to  be  a  sensible  police  regulation,  entirely  within 
the  power  of  the  territorial  legislature  to  enact. 

Upon  the  question  of  eligibility  of  married  women  to  grand  jury 
duty«  we  have  but  a  word  to  say.  This  court,  circling  through  its 
four  phases,  like  the  moon,  has  already  once,  when  differently  con- 
stituted, passed  and  thrown  its  light  upon  that  question.  What  it 
then  saw  it  sees  now.  Its  views  are  unchanged.  But  as  the  ques- 
tion has  revolved  somewhat,  so  as  to  bring  a  part  of  it  more  directly 
under  our  gaze,  we  will  content  ourselves  with  casting  our  own 
more  restricted  view  upon  that  part  only. 

It  is  contended  that  the  provisions  of  the  federal  constitution, 

E reserving  to  the  citizen  the  right  of  juries,  grand  and  petit,  as 
nown  to  the  common  law,  are  incompatible  with  any  legislation  by 
our  territorial  legislature,  that  would  make  it  the  right  or  duty  of 
women  to  serve  as  petit  jurors  in  any  case,  or  as  grand  jurors  in 
cases  capital  or  infamous;  and  that  therefore  the  legislation,  which, 
interpreted  as  this  court  interprets  it,  admits  without  discrimina- 
tion women  to  jury  duty  as  freely  as  men,  cannot  rightly  be  given 
anv  such  interpretation  or  effect. 

The  definition  and  touchstone  of  qualification  for  jury  duty,  at 
the  time  of  the  adoption  of  the  constitution  and  its  amendments, 
was  the  ancient  phrase,  ^^Liber  et  Ugalis  homo.'^  It  vested  the  qua- 
lification on  a  threefold  basis — ^freedom,  law  and  humanity;  in  other 
words,  the  juror  must  be  free,  lawful  and  of  the  human  race.    This 
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definition  was  rigid,  as  far  as  freedom  and  humanity  were  oon- 
cemed,  but  elastic  as  to  lawfulness.  Custom  and  statute  prescribed 
the  lawfulness.  For  a  jury  to  try  one  sort  of  an  issue  males  were 
not  Liber  et  legcdis  homines,  and  females  were;  for  a  jury  to  tiy 
another  sort,  both  men  and  women  were;  for  the  trial  of  other  and 
all  ordinary  issues,  males  only  were  competent.  But  all  this  de- 
pended upon  law  and  custom,  and  was  liable  to  change  as  the  con- 
ditions of  society  or  new  cases  might  demand. 

This  elasticity  of  the  common  law  respecting  jury  qualifications 
was  preserved  in,  and  flows  to  us  through  the  federal  constitution. 
We  are  free  to  change  by  statute  the  legal  qualification  of  jurors,  so 
long  as  we  do  not  transgress  limitations  imposed  by  acts  of  con- 

Sress,  and  so  long  as  we  do  not  put  on  juries  those  who  are  under 
uress  of  servitude,  or  who  are  monkeys  or  angels,  but  do  put  on 
them  those  only  who  are  free  beings,  sympathetic,  and  schooled  in 
the  lot  of  human  kind. 

We  find  no  error  in  the  record,  and  the  judgment  of  the  court 
below  will  therefore  be  affirmed. 
WiNGARX),  A.  J.,  concurred. 

Turner,  A.  J.,  concurrino.  I  concur  in  all  of  this  opinion  that 
treats  of  questions  other  than  the  validity  of  the  indictment  de- 

f)endent  upon  the  presence  upon  the  grand  jury  of  married  women, 
iving  with  their  husbands. 


BoBiNsoN  V.  Coffin. 

Jvlv  Term,  I8S4, 

Public  Strkbt— Dedication— Intention.— Upon  a  review  of  the  evidenoe,  held,  that  no 
intention  was  manifested  by  the  prior  owner  of  the  land  in  controversy  to  dedicate  the  same 
as  a  public  street. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 

W.  O.  Langfordy  for  the  appellant. 
J.  B.  AUen,  for  the  appellee. 

Greene,  C.  J.  This  a  case  wherein  the  appellee  sued  out  an  in- 
junction toprevent  appellant,  who  was  then  city  marshal  of  the  city 
of  Walla  Walla,  from  entering  upon  certain  land  to  remove  im- 
provements which  were  obstructions  upon  what  the  city  claimed  was 
a  street. 

Parties  agree,  and  the  transcript  shows,  that  in  January,  1871, 
the  land  in  question  was  a  part  of  a  large  tract  belonging  to  one  A. 
B.  Boberts,  who  in  that  month  filed  and  had  recorded  in  the  office 
of  the  auditor  of  Walla  Walla  county,  under  the  statutes  of  the 
territorv  relative  to  town  plats  and  additions,  a  duly  executed  and 
acknowledged  plat  of  the  tract.  By  this  plat,  the  tract  was  laid  off 
into  various  parcels,  some  of  which  were  sub-divided  with  regularity 
and  uniformity  into  lots  and  blocks  bounded  by  streets  or  other 
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lots,  and  some  of  which  were  strips  or  blocks,  differing  very  mach 
from  one  another  in  size  and  shape,  and  laid  off  without  much  il 
any  obyions  method. 

The  land  in  controversy  is  a  part  of  a  long  strip  eighty  feet  wide, 
abutting  at  one  end  upon  a  street  at  right  angles  called  r^ark  street, 
and  at  the  other  end  upon  the  end  of  a  street  in  direct  line  with  it, 
and  also  eighty  feet  wide,  called  Boberts  street  and  upon  another 
street  at  right  angles  called  Dr.  Newell  street.  From  Dr.  Newell 
street  to  Park  the  strip  runs  along  the  front  of  a  long  block  of  lots, 
the  ingress  and  egress  to  which  would  naturally  be  through  it,  were 
it  a  street.  On  one  side  of  the  strip,  at  a  distance  of  about  half  its 
length  and  parallel  to  it,  separated  from  it  by  two  blocks  of  lots  and 
another  narrower  strip  runs  a  street  called  Ebbie  street,  and  on  the 
other  side  and  also  parallel,  at  about  the  same  distance,  and  with 
an  assortment  of  various  sized  lots  and  parcels  intervening,  runs 
another  street  named  Catherine.  Thus  tnis  strip  is  one  running 
through  the  midst  of  a  large  square  block,  around  which,  as  platted, 
runs  a  continuous  line  of  demarcation,  and  which  is  bounded  by 
Dr.  Newell,  Ebbie,  Park  and  Catherine  streets.  It  does  not,  ac- 
cording to  the  lines  of  the  plat,  open  out  into  any  street  or  other 
public  place. 

All  the  lands  embraced  in  the  entire  plat  have  been  since  1871 
within  the  city  limits  of  Walla  Walla. 

The  only  question  put  before  us  by  this  record  is,  whether  this 

Slat  shows  an  intention  by  Roberts  to  dedicate  the  strip  above 
escribed,  to  public  use  as  a  street. 

We  do  not  think  that  such  an  intent  is  indicated  by  the  plat. 
Upon  it  all  streets  are  plainly  marked  as  streets,  and  all  other  sub- 
divisions are  designated  by  letters  and  numbers.  This  strip  is  a 
lettered  subdivision,  denominated  ''C." 

While  it  is  true  that  it  might  well  serve  as  a  convenient  street  for 
access  to  the  lots  abutting  upon  it,  and  while  the  lots,  if  it  be  not 
a  street,  are  indeed  without  any  approach,  yet  there  are  many  other 
lots  in  this  plat  that  are  condemned  to  like  isolation,  with  no  con- 
venient strip  that  might  serve  for  a  street  near  them. 

It  is  a  rather  strange  plat  that  Mr.  Roberts  has  made,  but  the  au- 
thor of  it  had  a  right  to  indulge  his  freedom  by  platting  his  own 
property  after  a  fashion  to  suit  himself. 

Ar  our  views  accord  with  those  upon  which  the  judgment  of  the 
court  below  is  justly  based,  that  judgment  will  be  affirmed. 

HoYV,  A.  J.,  and  Tubneb,  A.  J.,  concurred. 
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SUPREME  COURT  OF  OALIFORNIA. 

No.  8,58L 

BiAGi  V.  Howes  et  al. 

DepaHfMnt  Tvxk    Filed  Fdmtary  t8,  1886. 

New  Trial— NoTfCB  op  Intention  to  Move,  when  Must  bb  Given.— A  party  intendioff 
to  move  for  a  new  trial  has  a  right  to  wait  for  a  notice  in  writing  of  the  decision  from  the  a£ 
verse  party,  under  section  659  of  the  code  of  civil  procedure,  before  giving  notice  of  bis  inten- 
tion to  move  for  a  new  trial,  although  he  was  present  in  court  when  the  decision  was  rendered 
and  waived  findings  and  asked  for  a  fttay  of  proceediTigs  on  the  judgment. 

The  8aub— Statembnt  ON  New  Trial— Filing— Kecord.— A  statement  on  a  motion  for 
a  new  trial  is  not  required  to  be  filed  until  it  has  been  signed  by  the  judge  with  his  certificate 
that  it  is  allowed.     When  filed,  and  not  before,  it  becomes  a  part  of  the  record. 

Appeal  from  an  order  of  the  superior  oourfc  of  the  city  and  eoanU 
of  San  Francisco,  dismissing  defendants*  motion  for  a  new  triaL 
The  opinion  states  the  facts. 

Henry  E,  Highton,  for  the  appellants. 
P.  B.  Nagle,  for  the  respondent. 

Thornton,  J.  In  this  case  the  notice  of  intention  to  move  for  a 
new  trial  was  given  by  defendants  in  time,  and  their  statement  on 
such  motion  was  filed  in  time.  The  court  erred,  therefore,  in  strik- 
ing out  defendants*  statement  and  in  dismissing  the  motion  for  a 
new  trial. 

The  notice  of  intention  to  move  for  a  new  trial  where  the  action 
is  tried  by  the  court  without  a  jur^,  must  be  given  by  the  party 
aggrieved  within  ten  days  after  notice  of  the  decision  of  the  court: 
G.  G.  P.,  sec.  659.     Notices  must  be  in  writing:  Id.,  sec.  1,010. 

In  this  case  the  cause  was  tried  by  the  court  without  a  jury,  and 
the  decision  was  announced  by  the  court  on  the  twenty-eighth  of 
March,  1882.  No  notice  of  the  decision  eo  nomine  was  ever  given, 
but  notice  of  the  rendition  and  entry  of  the  judgment  was  given  on 
the  fifth  of  April  following.  On  the  fifteenth  of  the  same  month 
(April)  defendants  gave  notice  of  their  intention  to  move  for  a  new 
trial,  by  serving  the  notice  on  the  plaintiff's  attorney.  On  the  fif- 
teenth day  of  May,  1882»  to  a  day  posterior  to  which  the  time  for 
preparing  and  serving  their  statement  on  this  motion  had  been  by 
the  court  extended,  defendants  dulv  served  their  statement.  Sub- 
sequently,  on  the  seventeenth  day  of  May,  1882,  plaintiff's  attorney 
served  a  notice  of  a  motion  for  the  twenty- sixth  of  the  same 
month,  to  dismiss  the  motion  of  defendants  for  a  new  trial,  and 
to  strike  out  the  statement,  on  the  grounds  that  neither  the  notice 
of  intention  was  given  nor  the  statement  served  within  the  time  re- 
quired by  law.  On  the  seventh  day  of  June,  1882,  the  court  granted 
plaintiff's  motion,  struck  out  the  statement,  and  dismissed  (defend- 
ant's motion  for  a  new  trial. 

It  appears  from  an  affidavit  of  the  plaintiff's  attorney  used  on  his 
motion,  contained  in  the  bill  of  exceptions,  that  when  the  decision 
was  announced  by  the  court,  defendants'  attorney  was  present  in 
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oonrt  and  heard  it;  that  thereapon  he  (defendants'  attorney)  asked 
for  and  obtained  an  order  of  the  court  staying  proceedings  on  the 
jndgment  for  twenty  days,  and  then  and  there  proposed  to  affiant 
that  findings  be  waived,  which  proposition  was  agreed  to,  and  it  was 
by  the  court  ordered  that  findings  oe  waived.  That  attorney  of  de- 
fendants, among  other  things,  spoke  of  moving  for  a  new  trial,  and 
in  other  ways  expressed  dissatisfaction  with  tne  decision  and  judg- 
ment. 

We  are  of  opinion  that  the  true  construction  of  the  statute :  sec.  659, 
G.  C.  P. ;  is  that  a  party  intending  to  move  has  a  right  to  wait  for  a 
notice  in  writing:  sec.  1,010,  C.  0.  P.;  of  the  decision  from  the 
adverse  party  before  giving  notice  of  intention  to  move  for  a  new 
trial,  and  that  he  is  entitled  to  such  notice  of  decision  before  he  is 
called  on  to  act,  although  he  is  present  in  court  when  the  decision 
is  rendered,  and  waives  findings  and  asks  for  a  stay  of  proceedings 
on  the  judgment.  This  is  much  the  best  rale.  It  is  more  certain 
and  definite,  prevents  controversies  which  under  any  other  con- 
struction would  be  likely  to  arise,  and  above  all  accords,  in  our 
opinion,  with  the  intention  of  those  enacting  the  t^tatute:  Carpenter 
V.  Thurston,  30  Cal.,  125;  Boussin  v.  Stewart,  33  Id.,  210;  Sawyer 
V.  San  Francisco,  50  Id.,  375. 

A  similar  question  arose  in  New  York  on  a  section,  332,  of  its  cbde 
of  procedure  regulating  appeals,  by  which  it  was  provided  that  the 
appeal  from  the  special  to  the  general  term  ''  must  be  taken  within 
thirty  days  after  torUten  notice  of  the  judgment  or  order  shall  have 
been  given  to  the  party  appealing."  The  court  held  there  must  be 
written  notice  of  the  judgment  or  order  in  order  that  the  thirty  days 
shall  begin  to  run,  that  it  is  not  enough  that  the  party  have  knowl- 
edge of  the  judgment  or  order,  that  no  oral  communication  nor 
presence  in  court,  and  hearing  the  decision  announced,  or  the  order 
or  judgment  declared  by  the  court,  is  sufficient :  Fry  v.  Bennett,  16 
How.  Pr.  Sep.,  402,  heard  and  decided  in  the  superior  court  by 
Bosworth,  Hoffman,  Slosson,  Woodruff  and  [Pierrepont,  JJ.  The 
opinion  is  an  able  one;  and  its  perusal  is  recommended.  See  also 
Staring  v.  James,  13  How.  Pr.,  428;  Yaltin  v.  National  Loan  Fund 
L.  A.  Society,  19  Id.,  517;  Eankin  v.  Pine,  4  Abb.,  310;  Sup.  Court 
2d  Dist.,  7  Id.,  352;  Leavy  v.  Robarts,  8  Id.,  310;  Matter  of  N.  Y. 
Cent.  &H.  R.  B.  Co.,  60  N.  Y.,  114-115.  In  Rankin  v.  Pine, 
8upra,  it  is  held  that  in  order  to  limit  the  right  of  appeal,  service  of 
written  notice  upon  the  party  is  necessary  even  when  the  appeal  is 
from  a  judgment  entered  by  the  appellant  himself. 

Barron  v.  Deleval,  58  Cal.,  95,  is  upon  a  different  section  of  the 
statute  than  the  one  involved  in  this  case,  and  the  ruling  in  this  case 
does  not  necessarily  overrule  what  was  held  in  that  case. 

It  is  a  singular  fact  that  the  statement  of  defendants  was  struck 
out  before  it  became  a  part  of  the  record.  The  statement  is  not 
required  to  be  filed  until  it  has  been  signed  by  the  judge  with  his 
certificate  that  it  is  allowed:  C.  C.  P.,  sec.  659.  When  filed,  and 
not  before,  it  becomes  a  part  of  the  record. 
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The  order  is  reversed  and  ike  oatise  remanded  to  be  proceeded 
with  according  to  law. 
So  ordered. 
Shabpstein,  J.,  and  Mtbioe,  J.,  concurred. 


No.  8.75a. 

MULLEB  V.  OHK. 

DeptvrimetU  Two.    Filed  March  5, 1886.^ 

Guaranty  of  Notb  to  bb  Paid  Out  of  Particular  Fund— Cokplaint.— In  an  action 
on  a  firuaranty  to  ]^y  a  note  "  out  of  the  Park  avenue  assenmeat  money  after  being  ooU 
lected/*  the  complaint  is  sufficient,  on  demurrer,  although  it  is  not  averred  that  all  of  such 
aafloaament  had  been  collected. 

Appeal  from  a  jnd^ment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts : 

H.  H,  Lowenthal  and  William  H.  Fifield,  for  the  appellant. 
X Robinson^  Olney  dc  Bynie,  for  the  respondent. 

The  Coubt.  The  defendant  is  sued  on  guarantees  in  the  follow- 
ing words: 

''The  amount  of  this  note  to  be  paid  out  of  the  Park  avenue  as- 
sessment monev  after  being  collected  by  me.*' 

' '  Guaranteed  to  be  paid  out  of  the  Park  avenue  assessment  money 
after  been  collected  by  me." 

The  guarantees  were  indorsed  on  promissory  notes,  respectively, 
and  were  signed  by  defendant.  The  complaint  contains  the  aver- 
ment as  to  each  guarantee  that  the  defendant,  before  the  commence- 
ment of  the  action,  collected  more  than  ten  thousand  dollars  of  the 
Park  avenue  assessment,  referred  to  in  said  indorsement. 

The  only  point  in  the  case  is  whether  plaintiff  can  have  judgment 
without  averring  that  aU  the  Park  avenue  assessment  had  been 
collected. 

Admitting,  which  we  do  not ,  that  the  defendant  would  be  justified  in 
claiming  that  the  notes  were  to  be  paid  out  of  the  last  of  the  oollectiona 
of  the  assessment,  it  is  sufficient  to  say  that  it  does  not  i4>pear  but  that 
much  of  that  which  would  in  such  case  be  due  plaintiff  had  beee 
collected  by  defendant;  it  may  be  that  an  inconsiderable  sum  re- 
mained uncollected.  The  complaint  is  sufficient,  tested  by  demur- 
rer. As  to  the  defenses  set  up  by  defendant  in  his  answer,  he  offered 
no  evidence. 

Judgment  affirmed. 


Sap.  Ct.  Cal.]  DooLAN  v.  McOAtriiET. 

No.  8,904. 

DooLAN,  Admihistbator,  bto.,  V.  MoCaulbt  ET  AL. 

Department  One.    FUed  March  S,  1885. 

Adhihistrator  mat  Lease  Real  Estate— Ddbation  or^  Lease. —The  administrator  of 
the  estate  of  a  decedent  has  authority  to  lease  the  real  property  of  the  estate,  during  the 
period  of  administration,  any  lease  for  a  term  definite  being  subject  to  be  terminated  by  the 
niLil  distribution  of  the  estate,  and  the  discharge  of  the  administrator. 

Lbssob  and  Lessee- Parol  Lease  for  Ten  Years— Adverse  Possession. — One  who 
enten  upon  and  continues  in  the  possession  of  real  estate  under  a  parol  contract  of  lease  for 
ten  jean,  the  cojadiUons  of  which  have  been  fully  performed  by  tne  lessor,  will  not  be  pre- 
Bomed  to  have  been  In  adverse  possession. 

Appeal  from  a  jadgment  of  the  superior  coorfc  of  the  city  and 
coiuity  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states  the 
facts. 

Geofrgt  W.  TyleVy  for  the  appellants. 
J.  W.  Carter,  for  the  respondent. 

The  Goubt.  The  administrator  of  the  estate  of  Mary  Ann  Green- 
wood, deceased,  had  authority  to  lease  the  real  property  of  her  estate 
during  the  period  of  administration,  any  lease  for  a  to^m  definite 
being  subject  to  be  terminated  by  final  distribution  of  the  estate,  and 
the  discharge  of  the  administrator.  The  testimony  of  the  witness 
Brnmagim,  administrator — the  truth  of  which  is  assumed  by  the 
finding  against  the  defendant  upon  the  plea  of  the  statute  of  limita- 
tion— was  to  the  effect  that  it  was  agreed  between  him  and  MoGaaley 
that  the  latter  should  occupy  the  premises  for  ten  years,  at  the  rate 
of  ten  dollars  a  month,  each  month's  rent  to  be  credited  upon  the 
Bum  of  one  thousand  two  hundred  dollars,  the  estimated  value  of 
certain  improvemente  placed  upon  the  praperty  by  McGauley,  and 
which,  by  the  conditions  of  the  prior  lease,  he  would  have  the  right 
to  remove.  The  oontraot  between  the  administrator  and  MoCaidey 
would  not  have  been  enforceable  as  a  lease  for  a  longer  period  than 
one  year.  But  the  latter  continued  to  occupy  for  the  full  period  of 
ten  years  undisturbed  by  the  representative  of  the  estate,  or  by  any 
other  person.  The  estate  was  still  in  course  of  adminis<»?ation  when 
the  preeeot  action  was  brought  by  the  administrator.  Oan  MoOau- 
ley,  or  his  representative,  after  the  oontraot  between  the  adminis*- 
tnitor  and  McOauley  has  been  fully  executed  and  the  latter  has  been 
paid* for  his  improvements,  according  to  the  terms  of  the  contract, 
noir  say  that  during  any  portion  of  the  ten  years  he  was  holding  ad- 
versely? If,  instead  of  naving  agreed  to  apply  the  rent  upon  the 
one  thousand  two  hundred  dollars  until  that  sum  was  exhausted,  he 
had  agreed  to  pay  ten  dollars  a  month,  and  had,  in  fact,  continued 
to  pay  ten  dollars  a  month  for  ten  years,  could  he,  at  the  expiration 
of  the  ten  years,  claim  that  he  had  been  holding  adversely  ?  The 
existence  of  the  contract  being  conceded,  the  presumption  is  that 
he  ocenpied  in  accordance  witn  its  terms.  This  is  not  presuming 
that  his  possession  was  tiie  landlord's  possession  more  than  five  years 
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after  the  expiration  of  the  lease,  in  disregard  of  the  statute:  0.  G. 
P.,  326.  It  18  a  presumption  that  one  who  has  had  the  benefit  of  a 
contract  has  complied  with  his  part  of  it.  Thus  presuming,  Mo- 
Oauley  paid  the  last  month's  rent  in  May,  1876.  The  present  action 
was  brought  in  November,  1877.  The  court  was,  therefore,  justi- 
fied in  finding  as  it  did  on  the  issue  as  to  the  statute  of  limitations. 
Judgment  and  order  affirmed. 


No.  9,916 

Taps  v.  Hurley  et  al. 

In  Bank.     Filed  March  S,  1886, 

Admission  to  Public  Schools— Chinesie  arb  Entitlbd  to— Section  1,667,  of  the  politinl 
code,  does  not  authorize  the  exclusion  of  children  of  Chiaese  parents  from  the  public  achoola 
Teachers  are  not  justified  in  excluding?  such  children,  notwithstanding  a  reaolation  of  the 
board  of  education  requires  them  to  do  so. 

Thi  SAMB—PaocBEDiNo  TO  CoMPEL  ADMISSION— How  BROUGHT. —A  prooeediog  to  com- 
pel the  admission  of  a  child  to  a  public  school  is  properly  brought  against  the  tescher 
thereof. 

Appeal  from  a  judgment  of  the  superior  court,  of  the  oity  and 
county  of  San  Francisco,  commanding  the.  defendants  to  admit  the 
petitioner  as  a  pupil  in  one  of  the  public  schools  of  the  city  and 
county  of  San  Francisco.     The  opinion  states  the  facta. 

H.  O.  Piatt,  for  the  appellant. 
WUtiam  t.  Oibson,  for  the  respondent. 

Shabpstein,  J .  The  main  question  in  this  case,  is  whether  a  child 
*'  between  six  and  twenty-one  years  of  age,"  of  Chinese  parentage, 
but  who  was  born,  and  has  always  lived  iu  the  city  and  county  of 
San  Francisco,  is  entitled  to  admission  in  the  public  school  of  the 
district  iu  which  she  resides. 

The  language  of  the  code  is  as  follows : 

<<  Every  school,  unless  otherwise  provided  by  law,  must  be  open 
for  the  admission  of  all  children  between  six  and  twenty-one  years 
of  age  residing  in  the  district,  and  the  board  of  trustees,  or  city 
board  of  education,  have  power  to  admit  adults  and  children  not 
residing  in- the  district  whenever  good  reasons  exist  therefor.  Trus- 
tees shall  have  the  power  to  exclude  children  of  filthy  and  yieious 
habits,  or  children  suffering  from  contagious  or  infectious  diseases:*' 
Political  code,  section  1,667. 

This  is  the  latest  legislative  expression  on  the  subject,  and  was 
passed  as  late  as  1880.  Prior  to  that  time  the  first  clause  of  the 
section  read:  ''Every  school,  unless  otherwise  provided  by  special 
statute,  must  be  open  for  the  admission  of  all  while  children  between 
five  and  twenty-one  years  of  age,  residing  in  the  district." 

As  amendea  the  clause  is  broad  enough  to  include  all  children 
who  are  not  precluded  from  entering  a  public  school  by  some  pro- 
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vision  of  law.  And  we  are  not  aware  of  any  law  which  forbids  the 
entrance  of  children  of  any  race  or  nationality.  The  legislature 
not  only  declares  who  shall  be  admitted,  but  also  who  may  be  ex- 
clnded,  and  it  does  not  authorize  the  exclusion  of  any  one  on  the  ground 
npoQ  which  alone  the  exclusion  of  the  respondent  here  is  sought  to 
be  justified.  The  vicious,  the  filthy  and  those  haviug  contagious  or 
iDfectious  diseases  may  be  excluded,  without  regard  to  their  race, 
color  or  nationality. 

This  law  must  be  construed  as  any  other  would  be  construed. 
''Where  a  law  is  plain  and  unambiguous,  whether  it  be  expressed 
in  general  or  limited  terms,  the  Ugislaiwre  aliould  be  intended  to  mean 
what  they  have  plainly  expressed,  and  consequently  no  room  is  left  for 
construction:"  Fisher  v.  Blight,  2  Cranch,  358,  399.  "When  the 
law  is  clear  and  explicit,  and  its  provisions  are  susceptible  of  but 
one  interpretation,  its  consequences,  if  evil,  can  only  be  avoided  by 
a  change  of  the  law  itself,  to  be  effected  by  legislative,  and  not  judi- 
cial action:"  Bosley  v.  Mattingly,  14  B.  Monroe,  89.  This  rule  is 
never  coutroverted  or  doubted,  although  perhaps  sometimes  lost 
sight  of.  In  this  case,  if  effect  be  given  to  theinteution  of  the  legis- 
lature, as  indicated  by  the  clear  and  unambiguous  language  used  by 
them,  respondent  here  has  the  same  right  to  enter  a  public  school 
that  any  other  child  has.  It  is  not  alleged  that  she  is  vicious,  or 
filthy,  or  that  she  has  a  contagious  or  infectious  disease.  As  the 
legislature  has  not  denied  to  the  children  of  any  race  or  nationality 
the  right  to  enter  our  public  schools,  the  question  whether  it  might 
have  done  so,  does  not  arise  in  this  case. 

We  think  the  superintendent  of  schools  was  improperly  joined  as 
a  defendant  in  this  action,  and  that  the  court  properly  dismissed 
the  action  as  to  the  board  of  education.  In  Ward  v.  Flood,  48  Gal., 
36,  the  action  was  against  the  teacher  alone.  That  it  was  properly 
brought  seems  to  have  been  conceded. 

The  board  of  education  has  power  "to  make,  establish  and  en- 
force all  necessary  and  proper  rules  and  regulations  not  contrary  to 
hw,^^  and  none  other:  Stats.,  1871-2,  p.  846.  Teachers  cannot  jus- 
tify a  violation  of  law  on  the  ground  that  a  resolution  of  the  board 
of  education  required  them  to  do  so. 

The  judgment  must  be  modified  so  as  to  make  the  writ  run  against 
the  defendant  Hurlej  alone. 

lu  other  respects  it  is  affirmed. 

Thornton,  J.,  Mtrick,  J.,  MoEee,  J.,  MoKins^rt,  J.,  Ross,  J., 
and  Morrison,  0.  J.,  concurred. 
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No.  8,878. 

MosELEX  V.  Heney,  Adhinistbatob,  eto. 

BeparimeiU  Two*    Filed  March  6^  1886. 

AcnoK  Against  RePRiSByTATiVB  or  Decbdbkt— Oapaoitt  how  ALLiaED.— In  an  aciion 
against  the  personal  representative^  of  a  decedent,  where  several  causes  of  action  are  separ- 
ately stated  in  the  complaint,  each  count  need  not  separatel7  allege  the  death  of  thedeeeaent 
uid  the  t>roceedin^  injprobate.  One  allog^tion  of  such  facts,  following  the  other  aUegations 
in  the  complaint,  is  sufficient. 

Husband  and  Wifb— Cohiconitt  Puopbrtt — Wipe  Mat  bb  Witness. — A  hnshand  is 
the  proper  party  plaintiff  in  an  action  concerning  the  community  property,  and  his  wife  is  a 
competent  witness  therein. 

Appeal  from  a  jadgment  of  the  superior  coart  of  Humboldt 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

J.  J.  De  Haven,  for  the  appellant. 

Weaver  dk  Melendy  and  James  Eanna^  for  the  respondent. 

Mybice,  J.  Action  to  recover  an  illeged  indebtedness  due  from 
defendant's  testator.  Causes  of  action  are  separately  stated  in  thet 
complaint.  Following  these  allegations  is  an  allegation  of  the  death 
of  the  testator,  and  of  the  proceedings  in  probate.  Objection  is 
made  that  the  allegations  as  to  the  death  and  the  proceedings  in 
probate  are  not  separately  stated  in  each  count.  The  point  is  not 
well  taken.  These  allegations  may  be  considered  as  referring  to 
either  and  both  of  the  counts. 

The  subject  of  the  action  was  community  property;  no  such 
agreement  existed  between  plaintiff  and  his  wife  as  made  the  pro- 
ceeds of  her  labor  her  separate  property;  therefore  the  husband 
was  the  proper  plaintiff.  Such  being  the  case  the  wife  was  not  in- 
competent as  a  witness,  under  the  code. 

We  think  the  findings  were  sustained  by  the  evidence;  we  see  no 
error.     On  the  contrary,  there  is  no  merit  in  the  appeal. 

Judgment  affirmed. 


No.  8^891. 

Ohbsteb  t;.  Hill  et  al» 

Ikil>arimmt  One,    FUei   March  6,   1886^ 

Plbdoob  and  Plbdoib— Plkdokb  Cannot  Rblbasi  Mortoaok  Plkdobbu  —A  pMffM^  to 
whom  a  note  and  mortgage  in  favor  of  the  pledgor,  has  been  asaigned  as  ooUaterml  aeearity  of 
a  debt  due  from  the  latter,  has  no  power  to  accept  from  the  mortgagor  a  deed  to  the  mart* 
gaged  premises,  and,  in  consideration  thereof,  to  release  the  mortgage  and  surrender  to  him 
bis  note  in  favor  of  the  pledgor.  The  facts  entitling  the  pledgor  to  set  aside  such  iBlease,  and 
to  forclose  the  mortgage,  constitute  but  one  cause  of  action. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants.  The 
opinion  states  the  facts. 
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Stetson  &  Houghton,  for  the  appellant. 

«7.  A.   Barham,  anl  Napthcdu^  Friedenricli  dt  Ackermanj  for  the 
respondent. 

Ross,  J.  The  question  here  is,  whether  or  not  the  court  below 
erred  in  sustaining  a  demurrer  to  the  third  amended  complaint,  to 
which  only  Xarissa  Hill  and  H.  W.  Woodward  were  made  parties 
defendant.  This  complaint  charges  that,  on  the  eighteenth  of  De- 
cember, 1876,  one  George  W.  Chester  executed  to  the  firm  of  Tok- 
las,  Hahn  &  Brown,  or  order,  five  promissory  notes  for  the  aggre- 
gate sum  of  two  thousand  three  hundred  and  forty-one  dollars  and 
tbirty-eight  one  hundredths,  bearing  interest  at  the  rate  of  one  per 
cent,  per  month.  That  at  that  time  Oeorge  W.  Chester  was  the 
owner  and  holder  of  two  promissory  notes,  each  for  the  sum  of 
three  thousand  three  hundred  and  thirty-three  dollars  and  thirty- 
three  one  hundredths,  with  interest  at  one  per  cent,  per  month, 
which  two  notes  were  executed  by  defendant  Woodward  to  George 
W.  Chester,  or  order,  on  the  sixth  of  December,  1875,  one  of  which 
matured  one  year  and  the  other  two  years  after  date,  and  both  of 
which  were  secured  by  a  mortgage  executed  by  Woodward  on 
a  tract  of  land  situated  in  Kern  county.  That  to  secure  the 
payment  of  his  notes  to  Toklas,  Hahn  &  Brown,  George  W. 
Chester  assigned  to  that  firm  the  Woodward  note  first  maturing 
as  also  the  mortgage  securing  its  payment.  That  subse- 
quently, to  wit,  on  or  about  June  12,  1876,  Toklas,  Hahn  &  Brown 
assigned  to  the  defendant,  Xarissa  Hill,  the  notes  executed  to 
them  by  George  W.  Chester,  and  also  the  Woodward  note  and  mort- 
gage which  they  held  as  security  for  the  payment  of  said  five  notes 
of  George  W.  Chester,  and  that  the  assignment  was  taken  by  de- 
fendant. Hill,  with  notice  of  the  facts.  That  afterwards,  to  wit,  on 
or  about  the  fifteenth  of  November,  1876,  defendant,  Woodward, 
executed  and  delivered  to  the  defendant.  Hill,  a  conveyance  of  one- 
half  of  the  land  embraced  in  the  Woodward  mortgage,  for  the 
"nominal  consideration  of  five  thousand  dollars,"  which  conveyance 
was  recorded  in  the  office  of  the  recorder  of  Kern  county,  and  at 
the  same  time  and  for  no  other  consideration  than  the  said  convey- 
ance, defendant  Hill,  surrendered  to  defendant  Woodward,  the 
Woodward  note  first  maturing,  and  also  executed  to  Woodward  an 
instrument  in  writing  purporting  to  release  the  Woodward  mort- 
gage in  so  far  as  it  stood  as  security  for  the  payment  of  the  Wood- 
ward note  first  maturing,  which  instrument  was  thereupon  duly 
recorded  in  Kern  county.  That  the  Woodward  note  maturing  De- 
cember 6,  1877,  was  paid  at  its  maturity.  That  the  Woodward  note 
first  maturing  was  never  paid,  in  whole  or  in  part,  but  that  defend- 
ants, Hill  and  Woodward,  **  fraudulently  colluded  with  each  other 
and  with  the  intent  and  design  to  cheat  and  defraud  the  said  George 
B.  Chester  out  of  the  surplus  value  of  the  collateral  security  afore- 
said, over  the  amount  due  on  the  five  George  B.  Chester  notes  afore- 
said, and  to  convert  the  said  surplus  to  their  own  use,   contrived 
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first  to  bring  aboat  the  transfer  of  the  George  B.  Chester  notes  and 
collateral  as  aforesaid  to  defendant  Hill,  and  then,  still  in  pursuance 
of  the  same  fraudulent  intent  and  design,  contrived  that  the  mort- 
gage should  appear  satisfied  of  record   as  aforesad,   all  of  which 
facts  were  unknown  to  said  George  B.  Chester,  and  to  the  plaintiff 
at  the  time,  and  were  not  discovered  either  by  said  George  B.  Ches- 
ter, or  by  plaintiff,  until  some  time  after  the  said  fifteenth  day  of 
November,  1876.     That,  as  plaintiff  is  informed  and  believes,  de- 
fendants, Hill  and  Woodward,  claim  to  own  the  aforesaid  Wood- 
ward land  as  tenants  in  common,  discharged  of  the   lien  of  the 
mortgage  aforesaid."    The  complaint  further  charges  that  before 
the  commencement  of  this  suit,  George  B.  Chester  assip^ned  all  his 
right,  interest  and  claim  in  the  premises  to  the  plaintiff,  and  that  on 
the  tenth  of  November,  1879,  the  plaintiff  offered  in  writing  to  pay 
to  defendant  Hill  the  amount  due  on  the  five  George  B.  Chester 
notes,  and  demanded  that  she  deliver  to  him  the  Woodward  note  first 
maturing,  and  assign  to  him  the  mortgage  securing  the  same,  and 
in  default  thereof  that  she,  the  defendant  Hill,  pay  over  to  the 
plaintiff  the  difference  between  the  amount  of  the  Woodward  note 
first  maturing  and  the  amount  of  the  five  George  B.  Chester  notes, 
each  of  which  demands  was  refused.     The  prayer  of  the  plaintiff  is 
broad  enough  to  include  any  and  all  relief  that  the  nature  of  the 
case  may  admit  of. 

As  the  case  is  presented,  the  facts  alleged  must  be  taken  as  true. 
These  facts  show  that  the  defendant.  Hill,  came  rightfully  into  pos- 
session, by  assignment,  of  the  five  Chester  notes,  and,  as  security 
for  their  payment,  into  possession,  by  assignment,  of  the  Woodward 
note  first  maturing  and  the  mortgage  securing  the   same.     These 
collaterals,  the  defendant,  Hill,  rightly  held  as  security  for  the  pay- 
ment of  the  five  Chester  notes.     But  it  is  very  clear  that  she  had  no 
power  to  accept  from  Woodward  a  deed  for  an  undivided  half  of  the 
mortgaged  premises  and  in  consideration  thereof  to  surrender  to 
Woodward  the   Woodward   note   fir^st  maturing.     The    complaint 
charges  that  this  was  a  collusive  arrangement  between  defendants 
Hill  and  Woodward,  by  which  they  fraudulently  sought  to  cheat  the 
plaintiff*s  assignee  out  of  the  excess  of  the  collateral  over  the  amount 
due  on  the  five  Chester  notes.     Of  course,  such  an  arrangement  can- 
not be  permited  to  stand.     If,  after  trial,  the  facts  shall  be  found 
to  be  as  alleged,  the  deed  from  Woodward  to  Hill,  and  the  release 
of  the  mortgage  executed  by  Hill  must  be  cancelled  and  annulled, 
the  mortgage  foreclosed  and  the  proceeds  of  the  mortgaged  premises 
applied,  first,  to  the  costs  of  the  foreclosure;  next,  to  the  amount 
due  upon  the  five  Chester  notes,  and  the  surplus,  if  any,  paid  over 
to  the  assignee  of  George  B.  Chester. 

For  the  respondent  it  is  said  that  the  demunrer  was  properly  sus- 
tained, because  the  complaint  contains  two  distinct  causes  of  action, 
which  are  not  separately  stated;  that  is  to  say,  "one  to  set  aside 
the  release  of  the  mortgage,  the  other  to  foreclose  the  mortgage/' 
The  point  is  not  well  taken.     The  annulling  of  the  release  of  the 
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mortgage  is  a  neoessary  preliminary  to  the  foreclosure  of  the  mort- 
gage, bat  it  is  not  a  distioot  Gaa%>e  of  action  which  most  be  separ- 
ately pleaded.  It  is  but  one  of  the  elements  that  go  to  make  up  the 
cause  of  action.  A  court  of  equity  does  not  deal  with  matters  by 
piecemeal.  In  the  present  case  all  of  tha  parties  in  interest  are  be- 
fore the  court,  and  the  rights  of  each  may  be  enforced  and  protected 
by  one  decree. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  third  amended  com- 
plaint. 

McEiNSTBT,  J.,  andMoKsE,  J.,  concurred. 


No.  8,936. 
DOBLANDy   AdMINISTBITBIX,  ETC.,  V.   GUNNINaHAM  £T  AL. 

De/kniment  On«.    FiUd  March  6,  1886, 

Xbw  Trial— Ordbb  Madb  on,  how  far  Conclusive.— An  order  regularly  made  by  the 
superior  court  nranting  or  refusing  a  motion  for  a  new  trial  is  conclusive,  so  far  as  such  court 
is  oonoemecL    It  has  no  power  to  afterwards  set  such  order  aside. 

Appeal  from  certain  orders  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.     The  opinion  states  the  facts. 

J,  M.  Wood  and  J.  C,  Bates  ^  for  the  appellants. 
Tohin  dh  Ibbin,  for  the  respondent. 

McELiNSTBY,  J.  The  notice  of  appeal  points  to  two  orders,  alleged 
to  be  special  orders  after  final  judgment.  The  first  is  said  in  the 
notice  to  be  an  order  made  and  entered  December  27,  1882,  vacat- 
ing and  setting  aside  an  order  made  and  entered  August  21,  1882, 
denying  defendants'  motion  for  a  new  trial;  the  second,  an  order 
made  and  entered  on  the  nineteenth  of  January,  1883,  denying 
plaintiff's  motion  to  have  the  order  of  December  27,  1882,  vacated 
and  set  aside. 

The  transcript  contains  no  order  of  August  21,  1882,  or  of  any 
other  date,  which  purports  to  be  an  order  denying  the  defendants' 
motion  for  a  new  trial.  There  is  in  it  a  copy  of  an  order  made  and 
entered  August  21, 1882,  vacating  and  setting  aside  ' '  the  motion  for 
anew  trial,  grarUed  August  16,  1882."  August  16,  1882,  the  court 
had  made  an  order  in  words  following:  ''On  motion  of  Messrs. 
Tobin  and  Tobin,  and  upon  filing  a  stipulation  therefor,  it  is  or- 
dered that  a  new  trial  be  and  the  same  is  hereby  granted."  On  the 
twenty-seventh  of  December,  1882,  the  court  below  ordered  that 
the  order  theretofore,  and  on  the  twenty-first  of  August,  1882,  given 
and  made,  vacating  the  order  granting  defendants  anew  trial,  be  set 
aside. 

If  it  be  assumed  that  the  order  last  mentioned  (which  is  not  in 
terms  an  order  vacating  an  order  denying  defendants'  motion  for  a 
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new  trial),  is  the  order  referred  to  in  the  notice  of  appeal,  as  made 
on  the  twenty-seventh  of  December,  1882,  should  that  order  bere« 
versed? 

If  the  validity  of  the  order  of  August  2t,  1882,  be  conceded,  the 
defendants'  motion  for  a  new  trial  has  not  yet,  so  far  as  appears, 
been  determined.  The  proceeding  for  new  trial  is  in  fieri.  If  appel- 
lant should  succeed  in  getting  the  order  of  December  27,  setting 
aside  the  order  of  August  21,  reversed,  the  defendants'  motion  for 
new  trial  would  be  left  still  pending  in  the  court  below.  The  court 
may  grant  or  deny  the  motion  for  a  new  trial,  or  dismiss  the  appli- 
cation for  want  of  prosecution. 

But  the  order  of  August  21,  1882,  was  manifestly  erroneous. 
While  it  was  not  of  itself  an  order  denviug  the  defendants'  motion 
for  a  new  trial,  since  that  motion  had  already  been  granted,  it  oper- 
ated, if  valid,  to  vacate  the  former  order,  and  thus  to  give  plaintiff 
further  opportunity  to  oppose  the  defendants'  motion  for  a  new 
trial,  or  the  court  an  opportuniiy  to  make  a  new  order  without  ref- 
erence to  that  matter.  The  statute  authorizes  but  one  motion  for  a 
new  trial,  and  makes  the  ruling  thereon  final,  so  far  as  the  superior 
court  is  concerned.  For  aught  that  appears  in  the  transcript,  the 
motion  to  set  aside  the  order  granting  a  new  trial  was  made  ex  parkf 
and  upon  the  same  papers  as  those  used  on  the  motion  for  a  new 
trial.  If  the  practice  of  moving  to  set  aside  an  order  granting  or 
denying  a  new  trial  should  be  allowed,  ''the  proceedings  after  judg- 
ment would  be  interminable,  for  the  last  order  could  he  vacated 
upon  motion  of  the  losing  party,  and  so  ad  infinitum.  There  mast 
be  some  point  where  litigation  in  the  lower  court  terminates,  and 
the  losing  party  is  turned  over  to  the  appellate  court  for  redress:'* 
Niles,  J.,  in  Coombs  v.  Hibberd,  43  Cal.,  453.  In  the  case  jast 
cited  an  order  vacating  an  order  refusing  a  new  trial  was  reversed. 

The  code  of  civil  procedure  provides  that  an  ex  parte  order  may 
be  set  aside,  and  without  notice.  The  court  below  was  justified  in 
making  the  order  of  December  27,  setting  aside  the  order  (im- 
providently  entered)  vacating  the  order  granting  a  new  trial,  and  in 
entering  the  order  denying  plaintiff's  motion  to  set  aside  the  order 
of  December  27. 

Order  appealed  from  affirmed. 

Boss,  J.,  and  MoKee,  J.,  concurred. 
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SUPREME  COURT  OF  MONTANA, 

Graves  v.  Nobthebn  Pacific  Bailboad  Company. 

Filed  Jcmvary  7,  1S85, 

CossrriTUTiONAL  Law— Right  to  Jort  Trial — Denial  OF.~Alaw  rendering  tPrailroad 
oompaay  liable  for  cattle  killed  by  it,  at  a  value  to  be  determined  by  appraisement,  which 
appraisement  ia  conclusive  evidence  of  such  value,  is  unconstitutional,  as  aepriving  the  com- 
pany of  the  right  of  trial  by  jury. 

Appeal  from  the  third  district  court  of  Meagher  county.    The 
opinion  states  the  facts. 

Sanders  dt  OuUen,  for  the  appellant. 
Geo.  jP.  Cowan,  for  the  respondent. 

Galbraith,  J.  This  action  was  originally  brought  in  the  justice 
court  of  Meagher  county.  The  facts  were  as  follows,  viz. :  The 
complaint, — after  alleging  in  substance  that  the  appellant  is  now, 
and  was,  at  the  time  of  the  injury  complained  of,  a  corporation 
organized  under  the  laws  of  the  United  States,  and  the  owner  of  a 
certain,  railroad  running  through  the  territory  of  Montana  and  a 
portion  of  Meagher  county,  in  said  territory;  and  that  the  respond- 
ent was  the  owner  of  a  certain  mare,  of  the  value  of  one  hundred 
and  sixty  dollars,  running  in  an  inclosure  adjoining  the  track  and 
ground  occupied  by  the  railroad  of  the  appellant,  in  the  county  of 
Meagher,  and  that  on  or  about  the  seventh  day  of  October,  1883,  with- 
out the  fault  or  neglect  of  the  respondent,  the  said  mare  strayed 
upon  the  ground  occupied  by  the  railroad  of  the  appellant;  and 
thai  the  appellant,  at  the  time  and  place  above  stated,  so  carelessly 
and  negligently  run  its  locomotives  and  cars,  that  the  same  ran  over 
the  mare  and  killed  her,  to  the  damage  of  the  respondent  in  the 
sum  of  one  hundred  and  sixty  dollars, — contains  the  following  aver- 
ment: 

"That  heretofore,  to  wit,  on  the  twelfth  day  of  October,  1883, 
at  the  said  county  of  Meagher,  and  before  the  bringing  of  this  action, 
under  and  by  virtue  of  an  act  passed  by  the  legislature  of  the  ter- 
ritory of  Montana,  approved  February  23,  1881,  entitled  'An  act  to 
provide  for  the  payment  of  stock  killed  or  injured  by  railroads/  and 
an  act  amendatory  thereto,  approved  March  2,  188d,  this  plaintiff, 
having  made  and  filed  the  necessary  affidavits,  and  having  duly 
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served  notice  apon  said  defendant,  and  the  necessary  appraisers 
having  been  appointed  to  appraise  the  value  of  said  mare,  whioh 
valuation  was  duly  assessed  and  returned  by  said  appraisers  to  said 
defendant,  fixing  the  value  of  said  mare  at  the  said  sum  of  one  buu- 
dred  and  sixty  dollars,  has  complied  with  the  provisions  of  the 
aforesaid  act,  and  the  amendment  thereto;  that  since  the  due  return 
of  the  aforesaid  appraisers  more  than  thirty  days  have  elapsed  be- 
fore the  bringing  of  this  action;  and  the  said  defendant  bas  not 
paid  the  said  sum  of  one  hundred  and  sixty  dollars,  or  any  part  or 
portion  thereof." 

The  answer  was  in  substance  as  follows :  It  denies  that  the  re- 
spondent was  the  owner  of  the  mare,  or  that  she  was  of  any  greater 
value  than  eighty  dollars,  or  that  it  was  through  the  negligence  of 
the  appellant  that  she  was  killed;  or  that  she  strayed  upon  the 
railroad  without  the  fault  of  the  respondent.  It  affirmatively  al- 
leges tbat  the  animal  was  killed  through  the  fault  and  negligence  of 
the  respondent  in  permitting  it  to  depasture  in  a  field  through  which 
the  appellant's  railroad  runs,  which  was  not  fenced  so  as  to  prevent 
it  from  straying  upon  the  track;  and  that  it  was  while  the  appellant 
was  carefully  operating  its  road  and  running  locomotives  and  cars 
thereon,  as  it  might  lawfully  do,  that  the  animal  strayed  upon  the 
track  of  the  appellant,  and  in  consequence  thereof,  ana  without  the 
fault  or  negligence  of  appellant,  was  accidentally  run  over  and 
killed. 

The  replication  denied  that  the  animal  was  killed  through  any 
negligence  of  the  respondent.  It  admits  that  the  inclosure  was  not 
fenced  at  the  railroad,  and  that  the  animal  strayed  from  such  in- 
closure upon  the  track.  It  avers  that  said  mare  was  rightfully  pas- 
tured there,  and  strayed  upon  the  track  without  any  fault,  omission 
or  neglect  of  the  respondent,  and  was  killed  and  destroyed  through 
the  want  of  care  and  negligence  of  said  defendant  *  *  *  in  the 
operating  and  management  of  its  said  locomotive  and  cars;  and  that 
the  mare  was  of  the  full  value  of  one  hundred  and  sixty  dollars,  as 
alleged  in  the  complaint. 

Judgment  was  rendered  in  the  justice  court  against  the  appellant 
and  in  favor  of  the  respondent,  for  the  sum  claimed  in  the  complaint 
and  the  costs  of  suit.  From  that  judgment  there  was  an  appeal  to 
the  district  court,  which,  upon  motion  of  the  respondent  for  judg- 
ment on  the  pleadings  for  the  sum  claimed  in  the  complaint,  ren- 
dered judgment  for  said  sum,  with  costs.  From  that  judgment 
there  is  this  appeal. 

The  questions  presented  relate  to  the  validity  of  the  act  of  the 
legislature  mentioned  in  the  complaint.  The  provisions  of  this  law, 
necessary  to  be  stated,  are  as  follows.  The  first  section  of  this  act 
makes  railroad  companies  operating  any  railroad  in  the  territory 
liable  for  damages  for  damaging  or  killing  any  domestic  animal  by 
running  its  engines  or  cars  over  or  against  said  animal.  Section 
second  was  amended  so  as  to  read  as  follows: 
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*'If  the  owner  of  the  animal  or  animals  so  killed,  or  his  or  her 
authorized  agent  shall  make  aflEtdavit  before  some  officer  authorized 
to  administer  oaths,  that  he  or  she  was  the  owner  or  authorized 
agent  of  the  owner  of  the  recorded  brand  found  upon  the  animal 
or  animals  so  damaged  or  killed  at  the  time  of  such  killing  or  dam- 
aging, and  such  person  shall  within  six  months  after  such  killing  or 
damaging  deliver  such  affidavit  to  the  agent  or  an  officer  of  such 
company  or  corporation,  or  shall  make  affidavit  that  the  animal 
damaged  or  killed  as  aforesaid  had  no  recorded  mark  or  brands  and 
that  he  or  she  is  the  owner  of  such  animal,  describing  it;  and  the  cor- 
poration or  company  shall  pay  to  such  person   delivering  such 
affidavit,  or  such  affidavit  last  as  aforesaid,  as  follows:    Schedule: 
Yearlings,  each  $23.00;  two  year  old,  each  $27.00;  cows,  three  years 
old  and  over,  each  $30.00;  steers  (unbroken)  three  years  old  and 
over«  each  $45.00; steers  (work  cattle),  each  $50,00;  sheep,  each  $3.00; 
milch  cows,  thoroughbred  and  graded  cattle  and  sheep,  shalllbepaid 
for  at  their  cash  value.     Provided,  that  no  railroad  company,  shall, 
at  any  time,  be  required  to  pay  more  than  the  market  value  of  any 
animal  killed  or  damaged,     in  all  cases  where  such  railroad  xsom- 
pauy  or  corporation  shall  kill  any  of  the  stock  mentioned  in  this 
act  and  for  which  no  price  or  sum  is  fixed,  the  owner  or  agent  of 
such  stock  shall,  after 'the  filing  of   such  affidavit  of   ownership 
as  aforesaid,  select  some  disinterested  freeholder  of   the  county 
where  such  killing  took  place,  and  shall  notify  such  company  or 
corporation  of  such  selection;  and  such  company  or  corporation 
ahaU,  within  three  days  thereafter,  select  some  suitable  person  to 
act  with  the  person  so  selected,  and  the  two  so  selected  shall  select 
a  third,  and  the  three  so  selected  shall,  without  delay,  proceed  to 
appraise  the  value  of  the  stock  so  killed,  a  majority  of  which  three 
appraisers  shall  be  sufficient  to  determine  the  same,   and  shall 
certify  under  oath,  such  appraisement  to  an  agent  of  such  company 
or  eorporation.     In  case  such  railroad  company  or  corporation  shall 
refuse  or  neglect  to  appoint  such  appraiser,  it  shall  be  the  duty  of 
&6  iustice  of  the  peace  nearest  to  the  place  in  the  county  where  the 
Btock  is  so  killed,  to  select  one  disinterested  person  as  appraiser^ 
and  to  administer  to  him  an  oath  to  honestly  appraise  the  value  of 
such  stock,  which  appraiser  shall,  without  delay,  proceed  to  act  in 
coDJiinction  with  the  person  selected  by  the  owner,  and  they  shall 
at  once  proceed  as  hereinbefore  provided  for  them  as  appraisers; 
and  such  railroad  or  corporation  shall,  within  thirty  days  after  the 
receipt  of  certificate,  pay  to  the  owners  of  such  stock  so  killed,  or 
his  or  her  agent,  the  amount  of  such  appraisement,  together  with 
all  the  costs  as  aforesaid;  and  in  all  cases  where  the  value  of  such 
stock  is  established  by  this  act,  such  company  or  corporation  shall 
pay   for  such  stock  within  thirty  days  after  the  delivery  of    the 
affidavit  of  ownership  of  stock  as  hereinbefore  provided;  and  if 
said  company  or  corporation  shall  fail  to  pay  for  said  stock  within 
the  tiaie  as  hereinbefore  provided,  the  owner  of  such  stock  may 
commence  proceedings  in  any  court  of  competent  jurisdiction  for 
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the  amount  found  to  be  due  and  owing  for  such  stock  so  injured  or 
killed ;  and  the  findings  of  such  appraisers  shall  be  taken  and  held 
to  be  conclusive  evidence  of  the  value  and  ownership  of,  and  the 
injury  to  such  stock,  and  the  court  shall  add  and  tax  as  costs  in  the 
action,  the  costs  of  the  proceedings  upon  the  appraisement  herein 
before  specified." 

It  will  bn  observed  that  the  animal  alleged  to  be  killed  in  this  case 
did  not  belong  to  any  of  the  classes  set  forth  in  the  above  schedule. 
Also,  that  the  pleadings  show  that,  before  the  commencement  of 
the  action,  the  respondent  had  complied  with  the  provisions  of  the 
above  law  relative  to  the  appointment  of  appraisers;  and  that  said 
appraisers  had  assessed  the  value  of  the  animal  alleged  to  be  killed, 
and  fixed  the  value  thereof  at  one  hundred  and  sixty  dollars.  The 
section  of  the  law  under  which  the  appraisers  were  appointed  pro- 
vides that,  ''  the  findings  of  such  appraisers  shall  be  taken  and  held 
to  be  conclusive  evidence  of  the  value  and  ownership  of,  and  injury 
to,  such  stock."  The  court  in  rendering  judgment  upon  the  plead- 
ings must  have  done  so  in  pursuance  of  this  law,  for  the  value  of 
the  animal  alleged  in  the  complaint  was  denied  in  the  answer.  The 
law  prevents  the  railroad  company  from  exercising  its  right  of  ap- 
peal from  the  findings  of  the  appraisers;  thus  depriving  it  of  the 
right  of  trial  by  jary.  This  provision  of  the  law  in  relation  to  the 
appointment  of  appraisers  is  not  in  accordance  with  the  constitution 
and  laws  of  the  United  States,  and  is,  therefore,  invalid.  Their  act, 
therefore,  in  fixing  the  value  of  the  animal  killed  was  unauthorized. 
That  the  law  was  invalid  in  this  respect  is  virtually  admitted  in  the 
argument  for  the  respondent.  This  is  sufficient  for  the  disposal  of 
this  case,  and  renders  unnecessary  the  consideration  of  the  other 
question  presented,  viz,  the  making  of  railroad  companies  liable  for 
stock  they  may  kill,  irrespective  of  negligence. 

The  judgment  is  reversed  with  costs  and  the  cause  remanded  for  a 
new  trial. 


Territory  v.  Bell  et  al. 

Ftled  Ftimiarv  10, 1885. 

Ebbobs  in  Evidsnce— Record  Must  Contain  Evidbncb.— Alleged  errors  in  the  adniis- 
sion  or  rejection  of  evidence  will  nut  be  considered  on  appeal,  unless  the  evidence  is  embodied 
in  a  bill  of  exceptions  properly  settled  and  signed  by  the  judge.  And  the  same  is  true  of  an 
aMignment  of  error  that  the  verdict  is  contrary  to  the  evidence. 

Bobbery— Description  op  Property  Stolen— Insukpiciency  How  Cubed.- An  insuffi- 
cient description  of  money  alleged  to  have  been  stolen,  in  au  indictment  for  robbery,  is  cared, 
if  the  indictment  recites  that  a  more  particular  description  of  the  money  is  unknown  to  the 
grand  jury. 

Appeal  from  the  first  district  coart  of  Gallatin  county.    The  opin- 
ion states  the  facts. 

Lxvce  &  Armatrong  and  Henry  N,  Blake,  for  the  appellants. 
Wm.  H,  Hunt,  attorney  general,  for  the  respondent. 
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Galbbaith,  J.  The  appellants  in  this  case  were  indicted  for  rob- 
bery. There  was  a  demurrer  to  the  indictment,  which  was  over- 
ruled. 

The  appellant,  James  Lane,  upon  his  demand,  was  granted  a 
separate  trial,  and  was  tried  and  convicted  of  robbery  in  manner  and 
form  as  charged  in  the  indictment.  Judgment  was  duly  rendered, 
and  from  that  judgment  there  is  this  appeal.  There  was  a  mofion 
for  a  new  trial,  and  a  motion  in  arrest  of  judgment.  The  motion 
for  a  new  trial  was  made  upon  the  following  grounds,  viz: 

1.  That  the  court  misairected  the  jury  in  a  material  matter  of 
law. 

2.  That  the  court  admitted  illegal  evidence. 

3.  That  the  verdict  is  contrary  to  law. 

4.  That  the  verdict  is  contrary  to  the  evidence. 

5.  That  the  court  erred  in  overruling  the  demurrer  of  the  de- 
fendants to  the  indictment. 

The  motion  in  arrest  of  judgment  was  for  the  reason  ''  that  the 
facts  stated  in  the  indictment  do  not  constitute  a  public  offense." 
The  same  objection  is  presented  by  the  demurrer,  and  will  be  dis- 
posed of  when  we  come  to  its  consideration. 

It  does  not  appear  that  the  exception  to  the  refusal  of  the  court 
to  withdraw  certain  testimony  of  the  witness  Chizam  from  the  con- 
sideration of  the  jury,  which  is  the  only  evidence  complained  of  as 
being  illegal,  is  contained  in  any  bill  of  exceptions  settled  and  signed 
by  the  ludge,  who  presided  at  the  trial,  or  filed  with  the  clerk  as  re- 
quired by  law:  Sees.  348,  349  and  350  of  Grim.  Pr.  Act. 

The  same  may  be  said,  also,  in  relation  to  the  objections  urged  as 
reasons  for  granting  a  new  trial,  viz:  that  the  verdict  is  contrary  to 
law  and  the  evidence.  The  evidence  is  not  contained  in  any  bill  of 
exceptions,  which  was  settled  and  signed  by  the  judge,  or  filed  with 
the  clerk,  and  will  not,  therefore,  be  considered  by  this  court.  There 
is  nothing  in  the  record  to  show  that  the  evidence,  or  any  part  thereof, 
was  settled  by  the  judge  in  any  way  whatever. 

We  will  not  say  that  the  verdict  is  contrary  to  evidence,  unless 
the  evidence  is  properly  before  us;  and  whether  or  not,  in  this  case, 
the  verdict  is  contrary  to  law,  depends  so  much  upon  the  evidence 
that  we  cannot  say  that  it  is  so,  unless  we  can  consider  the  evidence. 
The  claim,  that  "the  court  misdirected  the  jury  in  a  material  matter 
of  law,"  is  for  the  reason  that  it  gave  certain  instructions  and  re- 
fused to  give  certain  others,  which  were  requested  by  the  defend- 
ant. We  cannot  say,  whether  or  not,  the  instructions  so  given  and 
refused  were  applicable  or  inapplicable  to  the  evidence,  which,  as 
we  have  alreadv  stated,  is  not  before  us. 

It  only  remains  to  consider  the  demurrer  to  the  indictment.  The 
only  objection  raised  by  the  demurrer  relied  upon  is,  that  there  is 
not  a  sufficient  description  of  the  property  'alleged  to  have  been 
stolen.  The  description  was  as  follows:  ''And  forty  dollars  in 
money,  a  more  particular  description  of  which  said  money  is  now 
here,  to  the  said  grand  jurors,  unknown,  of  the  value  of  forty  dol- 
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lars,  of  the  goods,  chattels  and  money  of  the  said  Thomas  HoeiF- 


ner." 


In  the  case  of  the  Territory  v.  Shipley,  4  Mont.,  468,  after  stating 
the  requirements  which  should  be  complied  with  in  relation  to 
describing  property  alleged  to  be  stolen,  in  indictments  for  larceny, 
we  said  as  follows :  ''These  requirements  have,  as  their  ultimate 
effect,  fairness  towards  the  defendant.  Any  description,  therefore, 
which  is  not  set  forth  with  sufficient  certainty  to  satisfy  the  above 
requirements,  or  assign  a  good  and  sufficient  reason  for  the  fail- 
ure so  to  do,  may  be  taken  advantage  of  by  demurrer.  The 
facts  that  are  thus  required  to  be  set  out  are  not,  indeed,  essen- 
tial constituents  of  the  crime.  They  are  not  vital  to  the  accu- 
sation, being  merely  matters  of  description.  But  where  they  are 
not  set  forth,  the  reason  for  non-compliance  with  these  rules  should 
be  stated  in  the  indictment.  The  allegation  that  such  facts  are  un- 
known to  the  grand  jury,  where  such  is  the  case,  would  be  an 
excuse  for  such  non-compliance.  This  is  not  a  mere  formal  allega- 
tion, for  it  has  been  often  held  that  if  it  be  shown  that  the  parti- 
cular fact  was  known  to  the  grand  jury,  the  indictment  would  be 
bad,  or  that  the  judgment  should  be  arrested  or  reversed,  or  the 
defendant  acquitted. ' 

In  the  indictment  before  us,  although  the  description  of  the  money 
set  forth  does  not  comply  with  what  are  regarded  as  the  funda- 
mental requirements  of  the  description  of  property  alleged  to  be 
stolen,  yet  the  excuse  for  such  non-compliance  is  given,  viz.:  that 
'  'a  more  particular  description  of  which  said  money  is  now  here,  to 
the  grand  jurors,  unknown."  This  excuse  remedies  the  faulty  de- 
scription in  the  indictment.  Whether  or  not  such  description  ^was 
in  fact  known  to  the  grand  jurors,  could  only  appear  in  this  case 
from  the  evidence,  which,  as  before  stated,  will  not  be  considered. 
This  disposes  of  all  the  errors  specified. 

The  judgment  is  affirmed. 


FOSTEB  ET  AL.  V.  HaUSWIBTH. 
Filed  January  10,  1886. 

JuDOVSNT  WILL  NOT  BB  Set  Asideon  Motion  aptkr  Exboution  Salb.— A  judgment  vhich 
appears  valid  by  the  record,  will  not  be  set  aside  on  motion  of  the  judgment  debtor,  after  an 
execution  sale  under  such  judgment.  If  such  judgment  be  irregular,  the  debtor  must  resort 
to  equity  to  have  the  same  set  aside. 

Appeal  from  the  second  district  court  of  Silver  Bow  county.  The 
opinion  states  the  facts. 

Robinson  &  Stapleton,  for  the  appellants.  , 

William  H.  De  Witt,  for  the  respondent. 

Wade,  C.  J.  This  is  an  appeal  from  au  order  yaoating  and  setting 
aside  a  judgment.     On  the  tenth  day  of  March,  1883,  the  complaint 


•  

Sop.  Ci  Mont.]  Fof3TEB  v.  Haubwibth.  705 

in  the  action  wherein  the  judgment  was  rendered  was  filed,  and  a 
summons  duly  issued,  which  was  returned  as  duly  served  on  the  de- 
fendant, on  the  twenty-fourth  day  of  the  same  month,  and  on  the 
fifth  day  of  the  following  April,  the  clerk,  on  application  of  the 
plaintiflTs  attorney,  entered  a  default  and  judgment  againist  the  de- 
fendant for  the  amount  claimed  in  the  complaint.  On  the  twenty* 
sixth  day  of  April,  1884,  the  defendant  made  a  motion  at  chambers 
to  set  aside  and  vacate  said  judgment,  which  motion  was  set  for 
hearing  on  the  first  day  of  the  ensuing  term  of  the  district  court  for 
said  county,  and  at  the  October  term,  1884,  of  said  court,  said  mo- 
tion to  vacate  and  set  aside  said  judgment  was  granted,  and  said 
judgment  vacated  and  set  aside.  It  appears,  by  the  affidavits  in 
support  of  the  motion  to  vacate  the  judgment,  that,  immediately 
after  the  rendition  of  the  judgment,  an  execution  was  issued  thereon, 
pursuant  to  which  certain  real  estate,  belonging  to  the  defendant, 
was  sold  by  the  sheriff,  the  plaintiff  becoming  the  purchaser  thereof. 
The  period  of  redemption  having  expired,  and  the  sheriff  being 
about  to  execute  a  deed  to  the  purchaser  for  the  real  estate  so  sold» 
the  defendant  commenced  this  proceeding  by  motion  to  set  aside 
the  judgment,  and  caused  the  sheriff  to  be  enjoined  from  the  execu- 
tion and  delivery  of  said  deed. 

The  return  of  the  sheriff  shows  that  the  summons  was  served  on 
the  defendant  on  the  twenty- fourth  day  of  March,  which  was  Satur- 
day^  but  the  affidavits  filed  in  support  of  the  motion,  conclusively 
show  that  the  summons  was  served  on  the  defendant  on  the  twenty- 
fifth  day  of  March,  which  was  Sunday.  Whether  a  summons  could 
be  lawnilly  served  on  that  day  or  not,  we  do  not  now  wish  to  inquire. 
By  the  return  of  the  sheriff,  it  appears  that  the  summons  was  duly 
served  on  a  lawful  day,  and  the  juaraient,  by  the  record,  is  in  every 
way  correct,  and  a  valid  judgment,  besides  this,  real  estate  has  been 
sold  by  virtue  of  the  judgment,  and  the  rights  of  third  persons  have 
intervened,  or,  at  least,  additional  rights  have  been  created  thereby. 
In  such  a  case,  a  judgment  cannot  be  disturbed,  except  by  an  equit- 
able action  for  that  purpose,  in  which  there  may  be  an  adjudication 
between  proper  parties  as  to  the  validity  of  the  judgment,  and  as  to 
whether  the  party  applying  for  relief  has  a  meritorious  defense  to 
the  same,  ana  that  he  has  not  lost  his  right  by  delay,  or  in  any  other 
manner. 

This  case  is  to  be  distinguished  from  those  in  which  the  judgment 
is  simply  void,  and  where  no  property  has  been  sold  under  it,  and 
no  rights  have  intervened  or  come  into  existence  by  virtue  of  such 
sale. 

The  order  vacating  the  judgment,  is  hereby  set  aside,  but  the  in- 
junction restraining  the  execution  of  the  deed,  by  the  sheriff  to  the 
purchaser,  is  hereby  continued  in  full  force  until  the  defendant  has 
an  opportunity  to  bring  an  action  to  test  the  validity  of  said  judg- 
ment. 
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lars,  of  the  goods,  chattels  and  money  of  the  said  Thomas  Hoeff- 


ner." 


In  the  case  of  the  Territory  v.  Shipley,  4  Mont.,  468,  after  stating 
the  requirements  which  should  be  complied  with  in  relation  to 
describing  property  alleged  to  be  stolen,  in  indictments  for  larceny, 
we  said  as  follows :  ''These  requirements  have,  as  their  ultimate 
effect,  fairness  towards  the  defendant.  Any  description,  therefore, 
which  is  not  set  forth  with  suflScient  certainty  to  satisfy  the  above 
requirements,  or  assign  a  good  and  sufficient  reason  for  the  fail- 
ure  so  to  do,  may  be  taken  advantage  of  by  demurrer.  The 
facts  that  are  thus  required  to  be  set  out  are  not,  indeed,  essen- 
tial constituents  of  the  crime.  They  are  not  vital  to  the  accn- 
sation,  being  merely  matters  of  description.  But  'where  they  are 
not  set  forth,  the  reason  for  non-compliance  with  these  rules  should 
be  stated  in  the  indictment.  The  allegation  that  such  facts  are  un- 
known to  the  grand  jury,  where  such  is  the  case,  would  be  an 
excuse  for  such  non-compliance.  This  is  not  a  mere  formal  allega- 
tion, for  it  has  been  often  held  that  if  it  be  shown  that  the  parti- 
cular fact  was  known  to  the  grand  jury,  the  indictment  would  be 
bad,  or  that  the  judgment  should  be  arrested  or  reversed,  or  the 
defendant  acquitted.  ' 

In  the  indictment  before  us,  although  the  description  of  the  money 
set  forth  does  not  comply  with  what  are  regarded  as  the  funda- 
mental requirements  of  the  description  of  property  alleged  to  be 
stolen,  yet  the  excuse  for  such  non-compliance  is  given,  viz. :  that 
*  'a  more  particular  description  of  which  said  money  is  now  here,  to 
the  grand  jurors,  unknown."  This  excuse  remedies  the  faulty  de- 
scription in  the  indictment.  Whether  or  not  such  description  was 
in  fact  known  to  the  grand  jurors,  could  only  appear  in  this  case 
from  the  evidence,  which,  as  before  stated,  will  not  be  considered. 
This  disposes  of  all  the  errors  specified. 

The  judgment  is  affirmed. 


FOHTEB  ET  AL.  V.  HaUSWIBTH. 
FUed  January  10,  1886, 

JoDOiTENT  WILL  NOT  BE  Set  Abideon  Motion  afteb  EXECUTION  Salb.— A  jadgment  wliidi 
appears  valid  by  the  record,  will  ndt  be  set  aside  on  motion  of  the  judgment  debtor,  after  ui 
execution  sale  under  such  judgment.  If  such  judgment  be  irregular,  the  debtor  must  retort 
to  equity  to  have  the  same  set  aside. 

Appeal  from  the  second  district  court  of  Bilver  Bow  county.   The 
opinion  states  the  facts. 

Robinson  &  Stapleton,  for  the  appellants.  , 

William  H.  De  Witt,  for  the  respondent. 

Wade,  C.  J.  This  is  an  appeal  from  an  order  vacating  and  setting 
aside  a  judgment.     On  the  tenth  day  of  Maroh^  1883,  the  complaint 
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in  the  action  wherein  the  judgment  was  rendered  was  filed,  and  a 
summons  duly  issued,  which  was  returned  as  duly  served  on  the  de- 
fendant, on  the  twenty-fourth  day  of  the  same  month,  and  on  the 
fifth  day  of  the  following  April,  the  clerk,  on  application  of  the 
plaintiff's  attorney,  entered  a  default  and  judgment  against  the  de- 
fendant for  the  amount  claimed  in  the  complaint.  On  the  twenty* 
sixth  day  of  April,  1884,  the  defendant  made  a  motion  at  chambers 
to  set  aside  and  vacate  said  judgment,  which  motion  was  set  for 
hearing  on  the  first  day  of  the  ensuing  term  of  the  district  court  for 
said  county,  and  at  the  October  term,  1884,  of  said  court,  said  mo- 
tion to  vacate  and  set  aside  said  judgment  was  granted,  and  said 
judgment  vacated  and  set  aside.  It  appears,  by  the  affidavits  in 
support  of  the  motion  to  vacate  the  judgment,  that,  immediately 
after  the  rendition  of  the  judgment,  an  execution  was  issued  thereon, 
pursuant  to  which  certain  real  estate,  belonging  to  the  defendant, 
was  sold  by  the  sheriff,  the  plaintiff  becoming  the  purchaser  thereof. 
The  period  of  redemption  having  expired,  and  the  sheriff  being 
about  to  execute  a  deed  to  the  purchaser  for  the  real  estate  so  sold> 
the  defendant  commenced  this  proceeding  by  motion  to  set  aside 
the  judgment,  and  caused  the  sheriff  to  be  enjoined  from  the  execu- 
tion and  delivery  of  said  deed. 

The  return  of  the  sheriff  shows  that  the  summons  was  served  on 
the  defendant  on  the  twenty-fourth  day  of  March,  which  was  Satur- 
day«  but  the  affidavits  filed  in  support  of  the  motion,  conclusively 
show  that  the  summons  was  served  on  the  defendant  on  the  twentv- 
fifth  day  of  March,  which  was  Sunday.  Whether  a  summons  could 
be  lawnilly  served  on  that  day  or  not,  we  do  not  now  wish  to  inquire. 
By  the  return  of  the  sheriff,  it  appears  that  the  summons  was  duly 
served  on  a  lawful  day,  and  the  juagment,  by  the  record,  is  in  every 
way  correct,  and  a  valid  judgment,  besides  this,  real  estate  has  been 
sold  by  virtue  of  the  judgment,  and  the  rights  of  third  persons  have 
intervened,  or,  at  least,  additional  rights  have  been  created  thereby. 
In  such  a  case,  a  judgment  cannot  be  disturbed,  except  by  an  equit- 
able action  for  that  purpose,  in  which  there  may  be  an  adjudication 
between  proper  parties  as  to  the  validity  of  the  judgment,  and  as  to 
whether  the  party  applying  for  relief  has  a  meritorious  defense  to 
the  same,  and  that  he  has  not  lost  his  right  by  delay,  or  in  any  other 
manner. 

This  case  is  to  be  distinguished  from  those  in  which  the  judgment 
is  simply  void,  and  where  no  property  has  been  sold  under  it,  and 
no  rights  have  intervened  or  come  into  existence  by  virtne  of  such 
sale. 

The  order  vacating  the  judgment,  is  hereby  set  aside,  but  the  in- 
jonotion  restraining  the  execution  of  the  deed,  by  the  sheriff  to  the 
parohaser,  is  hereby  continued  in  full  force  until  the  defendant  has 
an  opportunity  to  bring  an  action  to  test  the  validity  of  said  judg- 
ment. 
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I^TEB  Mountain  Publzbhing  Co.  v.  Jack. 

FiUdJanuarv  1M.  1886, 

CoHPORATioiis— SnB8CRiWTON8  TO  CAPITAL  Stook— EsTOPPKL.  — A  sabscriber  foT  eerfaun 
shareB  of  a  corporation,  by  aooeptinff  the  same  and  paying  an  aoaessment  thereon,  crtopi 
hixnedf  from  denying  the  existence  and  validity  of  the  contract  of  subscription. 

The  Same— Subscription  when  becomes  Bindino.— A  subscription  to  certain  shares  in 
the  capital  stock  of  a  corporation,  to  be  thereafter  organized,  beoomee  a  valid  contract,  bindiag 
upon  tne  subscriber,  upon  the  acceptance  by  him  of  the  shares  subscribed  for. 

Appeal  from  the  second  district  court  of  Silver  Bow  county.  The 
opinion  states  the  facts. 

Stephen  De  Wolfe^  for  the  appellant. 
Knowles  dt  Forbis,  for  the  respondent. 

OOBURN,  J.  This  is  istn  action  brought  by  the  Inter  Mountain  Pub- 
lishing Company  to  recover  the  amount  of  the  assessments  made  by 
the  company  against  the  defendant,  as  one  of  the  stockholders.  The 
defendant  demurred  to  the  complaint;  the  demurrer  was  overruled, 
and  judgment  rendered  in  favor  of  the  plaintiff  for  the  sum  of  four 
hundred  dollars,  the  amount  of  the  two  assessments.  The  defend- 
ant appeals  to  this  court. 

It  appears,  by  the  complaint,  that  the  plaintiff  is,  and  has  been 
for  some  time  past,  a  corporation,  organized  under  the  laws  of  Mon- 
tana. That,  in  contemplation  of  the  incorporation  of  said  company, 
and  of  establishing  and  conducting  its  business,  the  defendant,  with 
others,  on  or  about  the  sixteenth  day  of  March,  1881,  became  a  sub- 
scriber to  the  stock  of  said  corporation,  by  signing  and  delivering  an 
agreement,  in  writing,  as  follows : 

''We,  the  undersigned,  agree  and  promise  to  take  and  pay  for, 
at  the  rate  of  ten  dollars  per  share,  as  the  assessments  may  be  law- 
fully made,  the  number  of  shares  of  the  capital  stock  of  the  Inter 
Mountain  Publishing  Company,  set  opposite  our  respective  names.** 

That  defendant,  when  he  signed  this  agreement,  set  opposite  to 
his  name  the  sum  of  one  thousand  dollars,  which  amount  he  thereby 
agreed  to  pay  to  the  company.  That  afterwards,  the  defendant  ac- 
cepted said  stock  and  paid  thereon  the  sum  of  one  hundred  dollars 
upon  an  assessment  and  call,  duly  made  by  the  trustees  of  the  com- 
pany. 

That  on  the  twenty-first  day  of  May,  1881,  the  plaintiff,  by  its 
trustees,  called  in,  and  demanded  from  the  stockholders  of  said  in- 
corporation, twenty  per  cent  of  all  money  subscribed  by  them  re- 
spectively, and,  by  such  call  and  demand,  required  the  defendant  to 
pay  on  his  subscription  the  sum  of  two  hundred  dollars,  being 
twenty  per  cent  of  the  amount  subscribed  by  him.  It  is  further 
averred  that,  on  the  ninth  day  of  December,  1881,  the  trustees  made 
another  call,  in  like  manner,  for  an  equal  amount,  being  twenty  per 
cent  of  the  subscription.  That  the  defendant  was  duly  notified  of 
these  calls,  and  that  he  has  not  paid  any  part  of  them;  and  that  the 
plaintiff  has  performed  all  the  conditions  on  its  part. 
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It  18  insisted  bj  tiie  appellant,  the  defendant  below,  that  this  agrees 
ment  set  ont  in  the  complaint,  is  not  a  oontraot,  for  the  reason  that 
there  are  no  parties  to  it,  the  oorporation  not  being  in  existence  at 
the  time.  This  agreement  is  in  the  nature  of  a  promise  between  the 
subscribers  "to  take  and  pay  for"  certain  shares  in  the  company 
when  it  should  be  formed,  and  could  only  be  enforced  when  it  had 
been  legally  incorporated.  And  when  it  had  been  organized,  then, 
under  proper  circumstances ,  the  contract  was  capable  of  being  en- 
forced. 

Among  these  circumstances  is  one  set  out  in  the  complaiut)  and 
fliat  is,  tne  ratification  of  this  agreement  hj  the  defendant  in  accept- 
ing one  thousand  dollars  in  stock  and  paying  one  hundred  dollars  to 
the  company  thereon.  By  this  acceptance  of  stock  and  payment  of 
money,  the  defendant  has  placed  himself  in  a  position  where  he 
cannot  deny  the  existence  and  validity  of  the  contract  of  subscrip- 
tion, which  is  to  pay  one  thousand  dollars  upon  shares  in  the  Inter 
Moantain  Publishing  Company  at  the  rate  of  ten  dollars  a  share  as 
the  assessments  should  be  lawfully  made.  In  addition,  there  is  a 
sufficient  consideration  for  this  promise. 

In  a  similar  case,  Athol  Music  Hall  Company  y.  Corey,  116  Mass., 
471-474,  the  court  say:  "The  corresponding  agreements  of  the 
other  subscribers;  the  organization  of  the  corporation  and  the  allot- 
ment to  the  defendant  of  the  shares  for  which  he  subscribed,  furnish 
sufficient  consideration  for  his  promise  to  take  and  pay  for  those 
diares.  Although  his  promise  was,  originally,  voluntary,  or  in  the 
nature  of  a  mere  open  proposition,  yet  having  been  accepted  and 
acted  on  by  the  pai^y  authorized  so  to  do,  before  he  attempted  to 
retract  it,  he  has  lost  the  right  to  revoke.  His  proposition  has  be- 
come an  accepted  mutual  contract,  and  is  binding  upon  him  as  well 
as  upon  the  corporation." 

In  looking  at  the  subscription,  it  will  be  seen  that  it  is  not  for  any 
number  of  shares,  but  for  one  thousand  dollars.  Is  this  subscrip- 
tion such  an  one  as  the  agreement  contemplated  ?  By  its  terms, 
each  share  was  to  be  paid  for  with  ten  dollars;  the  promise  was  to 
pay  this  sum,  no  more  and  no  less,  for  each  share.  The  act  to  be 
performed  by  the  subscriber  was  to  pay  money;  the  act  to  be  per- 
formed by  the  company  was,  to  issue  and  deliver  to  him  the  shares, 
which  he  agreed  to  take.  The  essence  of  the  subscriber's  contract 
was  to  pay  money  for  shares.  When,  therefore,  he  agreed  to  pay 
one  thousand  dollars,  he  had  done  the  important  and  essential  part 
incumbent  on  him  in  making  the  subscription.  It  was,  in  effect, 
under  the  terms  of  the  agreement,  subscribing  for  one  hundred 
shares;  these  shares  being  equivalent  to  the  money,  and  vice  versa. 
His  subsequent  conduct  in  accepting  the  stock  confirms  this  con- 
tract of  subscription.  But  if  this  is  a  defect,  it  is  the  subject  of 
special  demurrer  only :  Moak'sYan  Santvoord's  PI.,  766;  Bichardsv. 
Edick,  17  Barb.,  260. 

A  farther  objection  is  made  to  the  complaint  that  it  does  not 
allege  the  number  of  shares  into  which  the  capital  stock  of  the  cor- 
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poration  was  divided,  and  that  the  whole  number  of  shares  had 
been  subscribed  for.  It  does  not  appear  in  the  contract  that  the 
subscription  was  made  upon  the  condition  that  a  certain  number,  or 
all  of  the  shares  should  be  subscribed  for  before  calls  could  be 
made.  At  the  time  of  making  the  contract  the  number  of  shares  had 
not  been  determined ;  but  it  is  to  be  presumed  that  this  had  been 
done  at  the  time  of  the  orgaciizatioD,  inasmuch  as  the  averntent  is 
found  in  the  complaint  and  admitted  by  the  demurrer,  that  the 
plaintiff  was  a  corporation  legally  organized.  And  the  payment  of 
an  installment  by  the  defendant  without  objection  is  a  sufficient  re- 
cognition of  the  legal  existence  of  the  corporation,  to  enable  it  to 
recover  subsequent  assessments.  The  acceptance  of  the  stock  and 
the  payment  of  the  assessment  thereon  is  a  waiver  of  the  objection 
that  otherwise  might  have  been  urged  upon  the  ground  that  all  the 
shares  had  not  been  taken,  if  such  was  the  fact.  See  Thompson's 
Liability  of  Stockholders,  sec.  120. 

The  appellant  further  insists  that  the  complaint  is  defective  in  not 
alleging  that  the  assessment  made  on  the  tweuty-firstday  of  May,  1881, 
of  twenty  per  cent,  was  the  only  assessment  or  call  made  during  that 
month.  Since  the  statute,  rev.  stats.,  section  251,  p.  462,  pro- 
vides, that,  not  to  exceed  twenty  per  cent  in  any  one  month  shall 
be  called  in  upon  any  subscription,  from  the  stockholders.  As  to 
this,  it  is  to  be  presumed  that  the  plaintiff  acted  in  accordance  with 
the  law,  and  within  the  scope  of  the  authority  conferred  by  the 
statute.  The  defendant  would,  in  such  a  case,  have  equal  knowl- 
edge with  the  plaintiff  of  the  facts,  and  if  more  than  one  call  had 
been  made  in  the  month  of  May,  that  was  a  proper  matter  of  de- 
fence. 

We  think  the  demurrer  was  properly  overruled. 

Judgment  affirmed. 


Albert  v.  Albert. 

Filed  January  It,  1885, 

DivoacB— ExTREHB  Crubltt— Whtppixo  Wikb— Justification.— Oae  beating  or  whip- 
ping of  a  wife  by  her  husband  Is  sufficient  tu  warrant  a  divorce,  on  the  ffronnd  of  estreme 
cruelty;  andthenusband  cannot  justify  such  conduct  by  any  words  of  the  wife  proYokiog 
him  to  the  assault. 

Appeal  from  the  second  district  court  of  Deer  Lodge  county. 
The  opinion  states  the  facts. 

Knowles  dk  Fqrbia,  for  the  appellant. 
Robinson  dk  Stapldon,  for  the  respondent. 

Wade,  C.  J.  This  is  an  action  for  divorce.  The  cause  alleged  is 
extreme  cruelty.  The  proof  tended  to  show  that  the  defendant  had 
on  divers  occasions  beat  and  whipped  his  wife,  and  that  the  wife 
had  accused  her  husband  of  adultery,  and  had  published  the  accu- 
sation among  her  neighbors. 


Snp.  Gt.  Mont.]    Cablamb  v.  Com'bs  of  Ousteb  Co.  709 

Among  others,  the  court  gave  the  jary  the  folio  vtring  instruction, 
apon  which  the  error  complained  of  is  assigned,  viz. : 

'^hat  if  the  jary  find  from  the  evidence  that  though  defendant 
did  strike  plaintiff  more  than  one  time,  still  this  does  not  necessarily 
establish  the  charge.  If  the  plaiatiff,  by  her  own  conduct  toward 
the  defendant,  provoked  him  to  strike  her,  the  jury  may  consider 
this  fact  in  connection  with  such  charge;  and  if  by  her  own  acts  she 
provoked  defendant  to  assault  and  strike  her,  in  such  case  the  act  of 
plaintiff  is  a  legal  excuse  to  defendant  in  treating  her  in  a  harsher 
manner  than  if  plaintiff  had  been  free  from  fault;  and  in  such  case 
it  would  require  stronger  evidence  to  establish  such  charge  of  ex- 
treme cruelty  than  if  plaintiff  had  been  free  from  fault.*' 

We  think  one  beating  or  whipping  of  a  wife  by  her  husband  suf- 
ficient to  establish  the  charge  of  extreme  cruelty.  Such  an  act 
conld  not  be  accidental  or  by  mistake;  and  if  not,  the  probabilities 
would  be  that  it  might  be  repeated  again  and  again,  subjecting  the 
wife  to  constant  fear  and  rendering  her  life  miserable.  It  is  ex- 
tremely cruel  for  a  husband  to  beat  or  whip  his  wife,  even  once. 
Mere  words  can  never  afford  any  provocation  or  excuse  for  such  an 
act;  no  words  can  justify  an  assault.  A  husband  is  not  authorized 
to  whip  his  wife  because  she  calls  him  hard  names,  nor  can  he 
graduate  the  force  of  his  chastisement  by  the  vigor  of  the  language 
used.  A  husband  may  not  raise  his  hand  against  his  wife,  except 
in  absolute  defense  of  his  life,  or  to  prevent  his  receivinrg  great 
bodily  harm;  and  then  he  can  only  use  force  sufficient  to  protect 
himself  from  the  danger. 
The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 


Oablakd  v.  Commissioners  of  Custeb  County. 

Filed  January  IS,  1886. 

Pdbuc  Offioebs— Title  to  Office  Cannot  be  (Collaterally  Attaokhd.— When  a  per- 
■on  18  acting  as  a  public  officer  under  the  apparent  authority  of  an  act  of  the  legislature^ 
lu0  title  to  the  office  cannot  be  collaterally  attacked. 

BiMovAL  OF  County  Tubabueeb— When  A.othorized. — The  board  of  county  commission- 
en  of  Custer  county  •  has  power  to  declare  vacant  the  office  of  county  treasurer,  upon  the 
fsilore  of  such  officer  to  file  his  official  bond  in  the  manner  required  by  law,  or  when  it  ap- 
peared that  the  books  of  such  office  did  not  show  the  actual  condition  of  the  office,  or  that 
certain  funds  of  the  county  had  been  diverted  from  their  proper  channel,  and  unlawfully 
paid  out,  or  that  tiiere  had  been  culpable  negligence  in  the  care  and  keeping  of  public 
moneys. 

APPEAL  from  the  first  district  conrt  of  Caster  connty.  The  opinion 
states  the  facts. 

Chumasero  A  Cliadivvck^  for  the  appellant. 

J.  H.  Oarlock^  for  the  respondent. 

GALBBAiTHy  J.  This  is  an  appeal  from  an  order  of  the  court  con- 
firming the  action  oi  the  respondent  in  removing  the  appellant  from 
the  office  of  treasurer  of  said  county  of  Caster,  and  appointing 
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another  person  to  fill  the  vaoanoy.    The  first  question  presented 
relates  to  the  right  of  the  persons  constituting  the  board  oi  commis- 
sioners of  Ouster  county,  to  hold  and  exercise  their  offices  as  such 
commissioners.     An  act  of  the  legislative  assembly,  entitled  ''An 
act  relative  to  the  officesof  county  commissioners  of  Custer  county, ** 
approved  March,  1883,  declared  the  offices  of  county  commissioners 
of  Custer  county  vacant,  and  appointed  William  Yangaskin,  Geoig? 
M.  Miles  and  Thomas  J.  Bryan  to  the  said  offices.     It  appears  from 
the  record  in  this  case  that  at  the  time  of  the  acts  complained  of, 
they  were  holding  said  offices  and  acting  therein  as  county  com- 
missioners.  These  persons  were,  therefore,  at  the  time  holding  and 
exercising  their  respective  offices,  at  least,  under  color  of  right,  and 
were  then  commissioners  c2e  fadio  of  Custer  county.     Their  title  to 
the  offices  cannot  be  tried  in  this  proceeding;  it  cannot  be  attacked 
collaterally.     '*  An  act  of  assembly,  even  if  it  be  unconstitutional, 
is  sufficient  to  give  color  of  title;  and  an  officer  acting  under  it  is  ui 
officer  de  facto.     When  a  person  is  acting  under  the  apparent  au- 
thority of  an  act  of  assembly,  his  title  to  the  office  is  not  to  be  asr 
sailed  collaterally:"    Commonwealth  v.  McCowles,  56  Pa.  St»,  436. 
Persons  in  the  actual  and  unobstructed  exercise  of  office  must  be 
held  to  be  legal  officers  except  in  proceedings  where  their  official 
character  is  the  issue  to  be  tried  as  against  themselves.     ''The 
title  to  office  can  never  be  tried  collaterally  :*'    Johns  v.  People,  25 
Mich.,  499;  Tracy  V.   Fuller,  13  Mich.,  527;  Douglas  v.   Wickwire, 
19  Conn.,  488;  Druse  v.  Whiseler,  22  Mich.,  438;  Parks  Petitioner, 
for  writ  of  habeas  corpus^  3  Mont.,  426. 

The  board  of  county  commissioners  will,  therefore,  be  presumed 
to  have  been  at  this  time  rightfully  in  the  exercise  of  its  lawful  au- 
thority. The  next  question  presented  is,  as  to  whether  or  not,  by 
the  removal  of  the  appellant  the  board  exceeded  its  jurisdiction. 
The  proceedings  of  the  board  of  county  commissioners,  in  relation 
to  the  removal  of  the  appellant,  were  brought  before  the  court  by 
writ  of  certiorari.     From  the  transcript  of  these  proceedings,  it  ap- 

Eears  that  the  uppellant  was  the  acting  treasurer  of  Custer  county, 
is  term  of  office  having  commenced  on  the  first  Monday  of  March, 
1883 :  Bev.  stats.,  1879,  522,  sec.  548.  His  bond  as  treasurer,  was  not 
presented  to  the  board  until  the  eighth  day  of  March,  when  a  bond 
in  the  sum  of  twenty-five  thousand  dollars  was  presented.  It  does 
not  appear  that  this  bond  was  ever  accepted  or  approved  by  the  board. 
On  the  twenty-fourth  day  of  March,  he  was  notified  that  the  time  of  fil- 
ing his  official  bond  bad  expired,  and  that  he  had  no  bond  on  file.  On 
the  thirty-first  day  of  March  he  presented  a  bond  in  the  sum  of 
twenty-five  thousand  dollars,  whicn  was  not  accepted,  and  he  was 
allowed  five  days  to  secure  bondsmen,  and  the  amount  of  the  bond 
fixed  at  the  sum  of  fifty  thousand  dollars.  On  the  second  day  of 
April,  the  clerk  of  the  board  was  instructed  to  serve  a  written  de- 
mand upon  the  appellant  for  the  immediate  return  of  one  thousand 
seven  hundred  dollars  to  the  county  treasury  found  by  the  board  to 
have  been  paid  out  as  attorney's  fees,  not  in  aooordanoe  with  law; 
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and  he  was  granted  three  days  in  which  to  retain  the  same.  On  the 
sixth  daj  of  April,  the  appellant  presented  a  bond  in  the  sum  of 
fifty  thousand  dollars.  On  the  same  day  this  bond  upon  due  ex- 
amination, was  found  insufficient,  and  thereupon  disapproved.  On 
the  same  day  the  following  preamble  and  resolution  was  adopted: 

'' Whereas,  The  board  finds  that  Willis  W.  Garland,  'elected 
eounirir  treasurer  of  this  county,  for  the  term  of  two  years,  com- 
mencing on  the  first  Monday  in  March,  1883,  did  not,  before  enter- 
ing upon  the  duties  of  said  office  for  said  term,  execute  to  the  board 
of  commissioners  of  this  county,  or  deposit  either  with  said  board 
or  the  chairman  and  clerk  thereof,  his  official  bond  with  three  or 
more  sufficient  sureties,  either  in  such  penal  sum  as  had  theretofore 
been  directed  by  the  board,  or  in  a  sum  not  less  than  double  the 
amount  of  all  money  directed  by  the  board  to  be  levied  in  the 
county,  and  to  be  paid  to  such  treasurer  during  the  year; 

''And  whereas,  the  board  did,  at  an  extra  session  thereof,  held 
on  the  thirty-first  day  of  March,  1883,  direct  and  require  the  said 
Garland,  as  such  treasurer,  to  execute  and  deliver  to  the  board  on  or 
before  the  fifth  day  of  April,  1883,  his  official  bond  with  sufficient 
sureties  in  the  penal  sum  of  fifty  thousand  dollars  for  the  approval 
of  said  board;  and  the  said  treasurer  having  on  this  day  presented 
to  the  board  an  official  bond,  which  is  not  approved,  and  the  said 
treasurer  having  been  at  all  times,  since  the  commencement  of  said 
term,  without  any  official  bond  as  required  by  law;  and,  whereas, 
upon  an  examination  of  the  books  of  said  treasurer,  and  an  inspec- 
tion and  count  of  the  funds  in  the  hands  of  said  Garland  as  countv 
treasurer  of  said  county  this  day  made  by  the  board,  the  board  finds 
that  the  said  books  do  not  show  the  actual  condition  of  said  office; 
and  it  further  appearing  to  the  board  upon  such  count  and  inspection 
that  certain  of  the  funds  of  said  county,  to  wit,  the  sum  of  one 
thousand  and  seven  hundred  dollars,  claimed  to  have  been  paid  by 
said  treasurer  in  February,  1883,  to  certain  persons,  as  attorneys 
and  counselors,  for  retainer  fees,  without  any  warrant  having  been 
drawn  by  the  direction  of  the  board  of  commissioners  upon  him 
therefor,  have  been  diverted  from  their  proper  channel,  and  ex- 
pended and  taken  from  the  treasury  of  said  county,  without 
authority  of  law;  and  that  there  has  been  culpable  negligence  by 
the  said  treasurer  in  the  care  and  keeping  of  the  said  public  moneys; 

"  Therefore,  be  it  resolved  by  the  board  of  county  commissioners, 
that  Willis  W.  Garland,  county  treasurer,  be,  and  he  is  hereby  re- 
moved from  his  said  office;  and  that  the  board  do  forthwith  take 
po88e.s8ion  of  the  books,  papers  and  moneys,  and  other  property  of 
every  kind  and  description,  belonging  to  the  county,  which  has 
come  to  the  possession  of  said  treasurer  by  virtue  of  his  said  office." 

On  the  tenth  of  April,  the  board  appointed  one  S tower  to  fill  the 
vacancy. 

In  relation  to  the  writ  of  certiorari,  the  law  provides  that,  **  if 
the  return  of  the  writ  be  defective,  the  court  may  order  a  further 
return  to  be  made.     When  a  full  return  has  been  made,  the  court 
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shall  proceed  to  hear  the  parties,  or  such  of  them  as  may  attend  for 
that  purpose;  and  may  thereupon  give  judgment  either  affirming,  or 
annulling,  or  modifying  the  proceedings  oelow:"  Bev.  sts.  1879, 
142,  sec.  544.  It  is  not  claimed,  neither  does  it  appear,  but  that, 
the  return  to  the  writ  was  a  full  return  of  all  the  proceedings  of  the 
board  relating  to  the  alleged  removal  and  appointment,  and  most 
be  taken  as  conclusive  and  acted  upon  as  true:  People  ex  rd  Sims 
V.  Fire  Commissioners,  73  N.  Y.,  437. 

The  laws  of  the  territory  provide  that  '*  a  county  treasurer  shall  be 
elected  in  each  county  for  the  term  of  two  years;  and  shall,  before 
entering  upon  the  discharge  of  his  duties,  execute  to  the  board  of 
county  commissioners  of  his  county  a  bond,  with  three  or  more  suffi- 
cient sureties,  to  be  approved  by  the  board,  and  in  such  penal  sum 
as  they  may  direct,  which  bond,  with  the  approval  of  the  board  in- 
dorsed thereon  by  their  clerk,  shall  be  filed  in  the  office  of  the 
county  clerk;  and,  in  case  the  board  of  commissioners  shall  not  be 
in  session  in  time  for  any  county  treasurer  to  present  his  bond  for 
their  approval,  as  above  specified,  or  he  shall  be  unable,  from  any 
cause,  to  present  his  bond  at  any  regular  meeting  of  the  board  after 
due  notice  of  his  election,  then  it  may  be  lawful  for  such  treasurer 
to  present  his  bond  to  the  chairman  and  clerk  of  such  board  for 
their  approval;  and  their  approval  indorsed  thereon  shall  have  the 
same  eifect  as  if  done  by  the  board  of  commissioners.  And  in 
such  case,  when  the  board  shall  not  have  ftxed  the  penal  sum  of 
such  bond,  it  shall  not  be  less  than  double  the  amount  of  all  moneys 
directed  by  the  board  to  be  levied  in  the  county,  and  to  be  paid  to 
the  treasurer  during  the  year:"    Bev.  stats.,  1879,  497,  seo.  433. 

'*  Every  office  shall  become  vacant  on  the  happening  of  any  of 
the  following  events  before  the  expiration  of  the  term  of  such  oflce: 
*•  *  *  His  refusal  or  neglect  to  take  the  oath  of  office,  or  to  ex- 
ecute his  official  bond,  or  to  deposit  such  oath  or  bond  within  the 
time  prescribed  by  law:"    Bev.  stats.,  1879,  523,  seo.  554. 

''If,  at  any  time,  upon  the  examination  of  the  county  treasuries 
herein  provided  for,  it  shall  appear  to  the  county  commissioners 
that  the  books  of  the  county  treasurers  do  not  correspond  with  the 
amount  of  funds  on  hand,  or  that  the  said  books  do  not  show  the 
actual  condition  of  said  office  and  the  funds  on  hand,  or  if  it  shall 
appear  to  them  that  any  funds  of  the  countjr  have  been  embezzled 
or  diverted  from  their  proper  channel,  or  in  any  waj  or  manner 
expended  or  taken  from  the  treasury  without  authority  of  law,  or 
that  there  is,  or  has  been,  any  culpable  negligence  by  said  treasurer 
in  the  keeping  of  said  books,  or  the  care  and  keeping  of  the  said 
public  moneys,  they  are  hereby  empowered,  and  it  is  hereby  made 
their  duty,  to  forthwith  take  possession  of  the  books,  moneys  and 
papers,  and  other  property  of  every  kind  and  description,  belong- 
ing to  the  county,  or  which  came  to  the  possession  of  said  treasurer 
by  virtue  of  his  said  office,  and  appoint  another  in  his  place:**  Bev. 
stats.,  1879,  420,  sec.  88. 
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It  does  not  appear  from  the  foregoing  proceedings  that  the  bond 
ofthe  appellant  was  ever  fixed  in  the  sam  of  twenty-five  thousand 
dollars,  or  that  said  sum  was  not  less  than  double  the  amount  of  all 
moneys  directed  by  the  board  to  be  levied  in  the  county  and  to  be 
paid  to  the  treasurer  during  the  year;  and  when  this  does  not  appear 
aflSrmatively  it  will  be  presumed  not  to  have  been  fixed  at  all  till 
fixed  in  the  sum  of  fifty  thousand  dollars  on  the  thirty-first  day  of 
March.  It  does  not  appear  that  the  bond  in  the  sum  of  twenty- five 
thousand  dollars,  was  ever  accepted  by  the  board;  and  on  the  thirty- 
first  of  March  it  was  refused.  By  the  deposit  of  the  bond  required 
by  the  statute  above  cited,  section  554,  is  meant  the  filing  of 
tne  bond  in  the  office  of  the  county  clerk  with  the  approval  of  the 
board  indorsed  thereon,  or  the  approval  of  its  chairman  and  clerk, 
when  the  board  had  not  been  in  session  in  time  for  its  approval, 
or  he  had  been  unable  from  any  cause  to  present  it  at  any  regular 
meeting  of  the  board.  The  bond  never  having  been  approved,  there 
could  not  have  been  such  a  filing  with  the  county  clerk  as  the  law 
requires.  And,  further,  it  does  not  appear  that  it  was  ever  filed 
with  the  countv  clerk  at  all.     The  bond  for  fifty  thousand  dollars, 

Presented  on  the  sixth  of  April,  was  disapproved  by  the  board, 
here  never  was,  therefore,  a  sufficient  official  bond  executed  by 
the  appellant  or  deposited  with  the  county  clerk  as  required  bv 
law.  In  such  a  case  the  board  of  county  commissioners  had  full 
power  to  declare  a  vacancy  in  the  office  of  treasurer. 

From  the  proceedings  of  the  board  it  also  appears  that  the  books 
did  not  show  the  actual  condition  of  the  office  of  the  treasurer,  and 
that  upon  a  count  and  inspection,  certain  funds  of  the  county,  viz, 
seventeen  hundred  dollars  claimed  to  have  been  paid  out  to  attor- 
neys as  retainer  fei3S,  without  any  warrant  having  been  drawn  upon 
him  by  direction  of  the  board,  have  been  diverted  from  their  proper 
channel  and  expended  and  taken  from  the  treasury  of  said  county 
without  authority  of  law,  and  that  there  has  been  culpable  negli- 
gence by  the  said  treasurer  in  the  care  and  keeping  of  the  said  pub- 
lic moneys.  The  above  state  of  facts  not  only  empowered  but  made 
it  the  duty  of  the  board  of  commissioners  to  forthwith  take  posses* 
sion  of  the  books,  moneys  and  papers  and  other  property  of  every 
kind  and  description  belonging  to  the  county,  or  which  came  to  the 
possession  of  said  treasurer  by  virtue  of  his  said  office  and  appoint 
another  in  his  place.  Where  the  governor  has  power  to  remove 
an  officer  for  neglect  of  duty,  he  is  the  sole  judge  whether  the  duty 
has  been  neglected :  Cooley  on  the  Constitution,  4  ed.,  138,  n.  2. 
We  are,  tnerefore,  of  opinion  that  the  settling  of  the  treasurer's 
accounts  and  finding  he  had  not  settled  and  accounted  for  moneys 
of  the  county,  as  required  by  law,  and  that  he  had  been,  and  then 
was,  in  arrears  with  the  county,  and  removing  him  from  office,  was 
not  judicial ;  and  we  have  no  doubt  the  general  assembly  had  ample 
power  to  authorize  the  board  to  act,  and  it  is  legal  and  valid :  Walker, 
justice,  in  Donahue  v.  County  of  Will,  100  111.,  94. 
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The  mere  presentation  of  the  bond  for  twenty-five  thousand  dol- 
lars, on  the  eighth  of  March,  was  not  a  compliance  with  the  law 
in  relation  to  the  execution  and  deposit  of  the  bond  with  the  county 
clerk;  even  if  it  was,  the  proceedings  of  the  board  show  that  there 
was  not  upon  that  day,  a  legal  session  of  the  board.  The  law  re« 
quired  that  the  commissioners  should  convene  at  their  regular 
March  session  on  the  first  Monday  of  that  month.  On  that  dav  but 
one  commissioner  was  present,  and  no  business  was  transa'^Aed. 
The  same  was  the  case  on  the  day  following.  The  session,  there- 
fore, had  lapsed;  and  no  notice  having  been  given  of  an  extra  ses- 
sion, they  were  not  in  lawful  session  upon  the  eighth  of  March, 
when  the  bond  was  presented:  Bev.  stats.,  487,  sec.  386. 

It  also  appears  that  upon  the  eighth  day  of  March  the  then  incum- 
bents of  the  oj£ces  of  county  commissioners  of  Custer  county  had 
been  removed  and  other  persons  appointed  to  fill  the  vacancies:  13ih 
session  laws,  140. 

It  is  claimed  that  by  virtue  of  section  457,  rev.  stats.,  501,  the 
appellant  had  twenty  days  in  which  to  execute  and  deposit  his  offi- 
cial bond,  and  that  the  presentation  upon  the  eighth  of  March  was 
a  compliance  with  its  provisions.  We  have  said  that  this  presenta- 
tion to  the  board  was  not  a  compliance  with  the  provisions  of  said 
section  554.  We  do  not,  however,  think  that  said  section  457  applies  to 
the  treasurer.  This  section  is  as  follows:  ''Each  county  or  town- 
ship officer  named  in  this  and  succeeding  article,  shall,  before  en- 
taring  upon  the  duties  of  his  office,  and  within  twenty  days  after 
receiving  official  notice  of  his  election  or  appointment,  or  within 
twenty  days  after  the  commencement  of  the  term  for  which  he  was 
elected,  execute  and  deposit  his  official  bond,  as  provided  by  law." 
The  county  treasurer  is  named  in  this  article.  This  is  a  statute 
whose  provisions  apply  to  all,  or  nearly  all,  of  the  officers  of  a 
county  and  townships,  and  is,  therefore,  general  in  its  character. 
Section  433  relates  specially  to  the  county  treasurer.  It  will,  there- 
fore, control  the  more  general  provisions  of  section  457. 

Again,  when  we  consider  the  provisions  of  section  433,  in  connec- 
tion with  the  view  that  it  woula  be  opposed  to  public  policy,  that 
the  treasurer  could  be  twenty  days  in  office  without  a  bond,  we  do 
not  think  that  the  legislature  intended  section  457  to  apply  to  the 
county  treasurer.  It  was  not  necessary  that  the  appellant  should 
have  been  notified  or  that  he  'should  have  had  an  opportunity  to  be 
heard  before  his  removal.  The  statute  makes  no  provision  in  such 
cases  for  a  hearing  before  removal.  The  record  discloses,  also, 
that  the  appellant  was  present  at  the  proceedings  of  the  board: 
People  V.  Whitlock,  92  N.  Y.,  191;  People  v.  Fire  Commissioners. 
73  N.  Y. ,  457. 

It  is  claimed  that  the  order  of  the  'court  ^confirming  the  action  of 
the  board  was  illegal,  because  upon  the  eighteenth  of  April ,  when 
this  order  was  made  in  the  district  court  of  Custer  county,  a  term  of 
the  district  court  was  being  held  in  Choteau  county  in  the  same 
judicial  district.     The  cases  cited,  so   far  as  we  have    examined 
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them,  do  not  sustain  this  position  when  applied  to  the  oonrts  of  this 
territory.  They  apply  to  eases  suoh  as  where  there  was  a  statute 
fixing  the  times  when  a  term  should  end,  and  the  cause  was  tried 
after  that  time  had  expired;  and  when  a  term  of  court  was  fixed  to 
be  held  in  another  county:  Bates  v.  Gage,  40  Oal.,  183;  Gregg  v. 
Cooke,  7  Peck  (Tenn.),  82.  Or  to  a  case  where  the  judge  of  one 
district,  when  in  another  district,  composed  of  but  one  county, 
while  the  judge  of  the  latter  district  is  presiding  over  and  holding 
his  own  court,  makes  an  order  in  relation  to  a  matter  pending  in  the 
said  court:  People  v.  O'Neil,  47  OaL,  109. 

Gregg  V.  Oooke,  supra,  was  overruled  in  Venable  v.  White,  39 
Head  (Tenn.),  582,  where  it  was  held  that  the  judgments  and  decrees 
of  a  jndge  regularly  in  oiBoe,  are  yalid  when  he  held  his  court  under 
color  of  a  law  that  turned  out  to  be  repealed  or  invalid.  The  court 
in  that  case  by  Wright,  J.,  says:  ''There  can  be  no  doubt,  what- 
ever, upon  reason  and  authority,  that  a  judgment  given  by  a  judge 
de  factOf  sitting  and  holding  a  court  at  the  proper  time  and  place, 
is  as  valid  and  free  of  error  as  a  judgment  pronounced  by  a  judge 
rightfully  in  office." 

We  know  of  no  law,  and  there  is  no  order  of  the  supreme  court  of 
ibis  territory  fixing  the  time  when  a  term  of  court  shall  terminate. 
When  a  court  is  held  in  any  county^  of  the  territory  by  an  order  of 
the  supreme  court,  by  any  of  the  judges  thereof,  their  proceedings 
are  regular  and  valid.     But  however  this  may  be,  if  the  proceed- 
ings of  either  of  the  courts  were  invalid,  it  would  be  those  in  Oho- 
teau  ooant^and  not  in  Ouster  county,  where  the  judge  of  the  third 
judicial   district  presided.     "Where,  by  mistake,   a  law  requires 
court  to  be  held  in  two  places  in  the  circuit  on  the  same  day,  it  is 
in  the  discretion  of  the  judge  to  select  which  one  he  will  hold,  and 
under  this  election  the  proceedings  will  be  valid :"  Wells  on  Juris, 
of  courts,  sec.  134.     By  holding  the  court  in   Ouster  county,  the 
judge  of  the  third  judicial  district  will  be  presumed  to  have  elected 
to  hold  that  court. 

The  order  confirming  the  action  of  the  board  of  county  commis- 
sioners is  affirmed  with  costs. 


Uptobt  kt  al  v.  L^bkin  et  al. 

FUed  January  B9^  1886. 

ISxsisa  OiiATM — Location  Befobb  DiacovBRT  is  Void. — ^A  location  of  a  mining  claim 
Toid  at  the  time  it  was  made,  because  of  no  diacover^  of  a  lode,  or  because  the  discovery  was 
made  on  »  claim  already  located  and  patented,  continues  and  remains  void,  and  is  not  cured 
or  made  effectual  by  a  subsequent  discovery  on  the  claim  located. 

App£Aii   from  the  second  district  court  of   Silver  Bow  county. 
The  opinion  states  the  facts. 

Knowles  dk  Ibrbia,  for  the  appellants. 
Robinson  dk  Siapleton,  for  the  respondents. 

No.  M—a. 
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Wade,  G.  J.  This  is  an  action  by  respondents  to  qniet  their 
title  to  a  certain  piece  and  parcel  of  land  known  as  the  CamaBche 
quartz  mining  claim,  a  part  of  which  is  claimed  by  appellants,  under 
and  by  virtue  of  their  location  of  the  Smelter  mining  claim.  The 
facts,  as  they  appear  by  the  special  findings  and  the  testimony,  are 
in  substance,  as  follows: 

The  Camanche  claim  was  located  January  19, 1879.  The  discovery 
shaft  of  the  Camanche  was  within  the  limits  and  boundaries  of  the 
Shannon  claim,  as  surveyed  and  patented  at  that  time.  At  the 
time  of  the  location  of  the  Camanche  claim,  there  had  not  been 
any  discovery  of  a  vein  or  lode  within  its  limits,  but  in  running  a 
tunnel  on  the  claim,  between  the  months  of  December,  1881,  and 
the  last  of  February,  1882,  a  vein  or  lode  of  quartz  or  rock  in 
place,  with  one  well  defined  wall  bearing  silver  or  other  precioos 
metals,  was  discovered  within  the  boundries  of  said  Camanche 
claim  and  outside  the  boundaries  of  the  Shannon  claim.  The  loca- 
tion of  the  Smelter  claim,  which  covers  and  includes  a  portion  of 
the  Camanche  claim — the  ground  so  included  bein^  the  property  in 
dispute  in  this  action — was  subsequent  to  the  discovery  of  said 
vein  or  lode  in  the  tunnel  of  the  Camanche  claim. 

Upon  this  state  of  facts  the  appellants  asked  the  conrt,  among 
others,  to  give  the  following  instruction  to  the  jury,  viz:  ''If  the 
plaintiffs  did  not  discover,  at  the  time  they  made  their  location,  a 
mineral  bearing  vein,  with  one  well  defined  wall,  upon  ground  sub- 

i'ect  to  location,  you  should  find  for  defendants.  In  other  words,  if 
he  plaintiffs  discovered  at  the  time  they  made  their  location,  their 
vein  upon  land  belonging  to  Charles  K.  Larrabie  or  any  one  else, 
then  the  jury,  if  they  so  find  from  the  evidence,  should  find  for  the 
defendants.  The  court  refused  to  give  the  instruction,  and  upon 
this  refusal  is  based  one  of  the  errors  complained  of. 

The  Camanche  mining  claim  was  a  location  without  a  discovery. 
At  the  the  time  the  location  was  made,  there  had  been  no  discovery 
of  a  vein  or  lode  within  its  limits  or  elsewhere.  The  location  seems 
to.  have  been  made  by  virtue  of  a  shaft  sunk  within  the  boundaries 
of  the  Shannon,  which  was  a  patented  claim,  but  no  vein  or  lode 
had  been  discovered  in  the  shaft  at  the  time  of  the  location,  and  if 
there  had  been,  it  would  have  been  a  discovery  upon  grounds  be- 
longing to  other  persons,  and,  therefore,  could  -not  have  author- 
ized a  location;  but  about  two  years  subsequent  to  the  location,  and 
before  the  location  of  the  Smelter  claim,  a  discovery  was  made  in  a 
tunnel  on  the  Camanche  claim,  and  outside  of  the  Shannon  bound- 
aries, which  discovery,  respondents  contend,[validates  the  Camanche 
location. 

This  theory  of  respondents  is  based  upon  an  instruction  given  to 
the  jury  in  the  case  of  the  Jupiter  Mining  Company  v.  Bodie  Con- 
solidated Mining  Comp;%ny,  by  ju  l{];e  Sawyer  in  the  circuit  court  of 
the  United  States,  11  Fed.  Bep.,  676,  as  follows:  "I  instruct  yoa 
further,  that  if  a  party  should  make  a  location  in  all  other  respects 
regular,  and  in  accordance  Mth  the  laws,  and  the  roles,  regalations 
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and  CQstoms  in  force  at  the  place,  at  the  time,  apon  a  supposed  vein, 
before  discovering  the  true  vein  or  lode,  and  should  do  sufficient 
work  to  hold  the  claim,  and  after  such  location  should  discover  the 
yein  or  lode  within  the  limits  of  the  claim  located,  before  any  other 
party  had  acquired  any  rights  therein,  from  the  date  of  his  discovery, 
h\a  claim  would.be  good  to  the  limits  of  his  claim,  and  the  location 
▼alid.*'  This  instruction,  if  it  is  the  law,  would  be  applicable  to  a 
case,  where  a  person  enters  upon  the  public  mineral  lands  and  dis- 
covers what  he  supposes  to  be  a  vein  or  lode,  and  makes  a  location 
by  virtae  of  such  discovery  before  he  has  discovered  the  true  vein 
or  lode,  and  subsequently,  and  before  any  other  person  has  acquired 
any  rights,  makes  such  discovery.  Sach  a  case  would  difTer  in  many 
respects  from  the  one  under  consideration. 

iQ  this  case  the  appellants,  without  any  right  or  authority,  and 
88  mere  trespassers,  entered  upon  the  Shannon  mining  claim,  which 
had  been  patented,  and  was  held  and  owned  as  private  property  in 
which  the  government  had  no  interest,  and  which  was  in  no  sense 
public  land,  and  sunk  a  shaft  within  the  boundaries  of  such  claim, 
and  without  any  pretense  of  having  made  a  discovery  therein,  upon 
a  supposed  vein  or  lode,  and  simply  by  virtue  of  a  hole  in  the 
groQnd  upon  the  private  property  of  another,  made  the  location  of 
the  Comanche  claim.  The  question  is,  whether  such  a  location 
becomes  valid  by  the  subsequent  discovery  of  a  vein  or  lode  within  the 
limits  of  the  claim  located  r 

A  discovery  within  the  boundaries  of  the  Shannon  claim  would 
not  authorize  or  support  the  location  of  the  Comanche  claim  outside 
of  sQch  boundaries.  The  discovery  must  be  within  the  limits  of 
the  claim  located,  and  must  have  been  made  on  the  public  mineral 
lands.  A  location  without  a  discovery  does  not  carry  with  it  a  grant 
from  the  government,  to  the  exclusive  possession  and  enjoyment  of 
the  ground  located,  nor  does  such  a  grant  attach  or  belong  to  a 
discovery  alone.  The  right  to  so  possess  portions  of  the  public 
mineral  lands  as  that  the  right  to  purchase  attaches  thereto,  comes 
alone  from  a  discovery  and  location  in  pursuance  of  law.  If  a  dis- 
covery is  made,  the  right  of  location  follows. 

*'A  location  is  not  made  by  taking  possession  alone,  but  by 
working  on  the  ground,  recording  and  doing  whatever  else  is  re- 
quired for  that  purpose  by  the  acts  of  congress  and  the  local  laws 
and  regulations:"  Belk  v.  Meagher,  104  U.  S.,  28L 

If,  by  the  law,  something  remains  to  be  done  before  the  declara- 
tory statement  or  notice  of  location  can  be  recorded,  then  there  is 
no  valid  location.  '*  A  location  to  be  effectual  must  be  good  at  the 
time  it  is  made:"  Id.,  285.  The  grant  of  the  government  does  not 
attach  unless* the  location  has  been  made  in  pursuance  of  law.  The 
act  of  congress  authorizing  the  exploration  and  purchase  of  the  pub- 
lic mineral  lands,  provides,  section  2,320,  rev.  stats.  IJ.  S.,  that 
no  location  of  a  mining  claim  shall  be  made  until  the  discovery  of 
the  vein  or  lode  within  the  limits  of  the  claim  located.  The  discov- 
ery thus  becomes  a  condition  precedent  to  the  location. 
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Becording  the  notice  or  declaratory  statement  in  the  proper 
county  is  one  of  the  acts  of  location;  but  the  statute  of  the  territory 
provides  that,  before  such  a  record  can  be  made,  there  must  have 
been  a  discoverv  of  a  vein  or  lode  of  quartz,  or  ore,  with  at  least 
one  well  definecl  wall:  Bev.  stats.,  590,  sec.  874.  In  the  case  of 
Hauswirth  v.  Butcher,  4  Mont. ,  307,  we  held  that  before  there  can 
be  a  valid  locatioQ  there  must  be  a  discovery:  Van  Zandt,  trustee, 
V.  Argentine  Mining  Co.,  2  McCrary,  159. 

If,  as  held  by  the  supreme  court  of  the  United  States  in  the  Belk 
case,  supra,  a  location  to  be  effectual  mast  be  good  at  the  time  it  is 
made,  it  follows  that  a  location  void  at  the  time  it  is  made,  be- 
cause of  no  discovery,  or  because  the  discovery  was  made  on  a 
claim  already  located  and  patented,  continues  and  remains  void; 
and  is  not  cured  or  made  effectual  by  subsequent  discovery  on  the 
claim  located.  The  statute  does  not  permit  a  location,  and  then  a 
discovery;  but  in  all  cases  the  discovery  must  precede  the  location. 
We  cannot  do  away  with  the  express  language  of  the  statute,  and 
hold  that  there  may  be  a  valid  location  of  a  mining  claim  be- 
fore there  has  been  a  discovery  on  the  claim  located.  And,  espe- 
cially, we  cannot  maintain  a  location  made  by  virtue  of  a  shaft  stmk 
on  the  patented  claim  of  another  person.  If,  subsequent  to  the 
location  of  the  Camanche  claim,  a  discovery  was  made  thei'eon,  then 
was  the  time  to  have  made  a  valid  location  of  the  claim. 

It  is  immaterial  to  this  inquiry  whether  the  Smelter  location  was 
valid  or  not.  This  is  an  action  to  quiet  the  title  of  the  respondents, 
and  they  must  show  a  good  title.  This  view  of  the  case  renders  it 
unnecessary  to  discuss  the  other  questions  presented  in  appellant's 
brief. 

The  judgment  is  reversed  and  cause  remanded  for  a  new  trial. 


Teriotoby  v.  Bettss. 

Filed  Janua/rv  SI,  1886, 

Criminal  Law— Verdict,  when  will  bb  Sustained  on  Appeal.— In  a  criminal  cms,  a 
new  trial  will  be  grantmi  if  the  testiinony  preponderates  against  a  verdiot  of  conviction.  But, 
upoB  a  mere  question  of  faet^  it  requires  a  strong,  clear  OAse  to  aathorise  the  appeliafte  <Miiiii 
to  set  a«ti(le  sucti  ver.Iict  for  the  reason  that  the  same  is  not  warranted  by  the  evidence. 

The  Evidenoe  Reviewed  and  Held  SurriciENT  to  sustain  a  conviction  of  an  attempt  to 
murder. 

Appeal  from  the  second  district  court  of  Missoula  county.  The 
opinion  states  the  facts. 

Wtn.  H,  DeWitt  and  J,  G.  Robinson^  for  the  appellant.' 
Win.  H.  Hu)U,  cUtomey  general^  for  the  respondent. 

Wade,  C.  J.  This  is  an  indictment  for  an  attempt  to  commit  the 
crime  of  murder,  and  is  based  upon  a  statute  of  the  territory  which 
provides  that  every  person  who  shall  attempt  to  commit  a  pnblio 
offense,  and  in  such  attempt  shall  do  any  act  towards  the  commission 
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of  aach  offenae,  but  shall  fail  in  the  perpetration  thereof,  or  shall  be 
prevented  or  intercepted  in  executing  the  samej  upon  conviction  shall 
be  punished,  etc. 

The  indictment  charges  that  the  defendaat,  on  the  eighteenth  dav 
of  December,  1882,  at  the  county  of  Missoula,  did  unlawfully,  will- 
folly,  feloniously,  on  purpose  and  with  his  deliberate,  premeditated 
mauoe  aforethought,  attempt  to  kill  and  murder  one  Frank  H.  Wood^, 
and  in  said  attempt  and  towards  the  commission  of  said  offense,  did 
then  and  there  feloniously,  and  with  his  premeditated  malice  afore- 
thought, deposit  and  place  on  the  porch  of  the  residence  of  said 
Woody,  in  which  the  said  Woody  was  at  the  time  living  and  resid- 
ing, a  certain  box,  made  and  constructed  of  pasteboard,  and  filled 
with  gunpowder  and  a  large  number  of  leaden  bullets,  shot  and 
balls,  and  around  which  box  was  wrapped  strong  cloth,  paper  and 
strong  twine,  to  which  box  was  attached  a  fuse  so  as  to  cause  said 
box  to  explode,  and  that  the  defendant  did  then  and  there  unlaw- 
fully, willfully,  feloniously,  and  with  his  deliberate  and  premeditated 
malice  aforethought,  ignite  and  set  fire  to  said  fuse,  and  thereby 
caused  said  box,  so  made  and  constructed,  and  placed  on  said  porch, 
then  and  there  to  explode,  with  the  intent  then  and  there  and  thereby 
him,  the  said  Woody,  unlawfully,  feloniously,  willfully,  on  purpose, 
and  of  his  deliberate,  premeditated  malice  aforethought,  to  kill  and 
murder;  but  that  the  said  Herman  P.  Beuss  did  then  and  there  fail 
in  the  perpetration  of  said  offense. 

There  was  a  verdict  of  guilty  and  judgment  thereon;  from  which, 
and  from  an  order  overruling  a  motion  for  a  new  trial,  the  defend- 
ant appeals  to  this  court,  and  assigns  as  error,  that  the  testimony  is 
InsumcieDt  to  warrant  the  verdict.  It  is  virtually  admitted  in  the 
argument  that  the  defendant  constructed  the  box  or  bomb  in  ques- 
tion; that  he  placed  in  it,  gunpowder  and  leaden  bullets  or  balls; 
that  he  attached  thereto  a  fuse;  that  he  placed  the  box  so  loaded  and 

Erepared,  upon  the  porch  of  the  dwelling  house  of  Woody,  and  that 
e  Ignited  and  set  fire  to  the  fuse,  thereby  causing  the  box  or  bomb 
to  explode.  But  the  defendant  contends  that  this  bomb  or  box,  by 
its  explosion,  was  incapable  of  doing  Woody  any  injury,  and  there- 
fore, that  he  ought  to  nave  been  acquitted. 

The  testimony  shows  this  state  of  facts:  A  few  days  prior  to 
ibis  explosion  the  defendant  and  Woody  had  had  a  dispute  and  dif- 
ficulty about  some  coal  which  the  defendant  was  to  deliver  to  third 
persons,  and  soon  thereafter,  the  defendant  had  threatened  the  life 
of  Woody.  On  the  morning  of  the  eighteenth  of  December,  at 
about  5  o'clock.  Woody  was  awakened  by  a  noise  on  his  front  porch, 
like  some  one  walking  there,  and  in  about  three  minutes  thereafter, 
there  was  a  very  loud  and  violent  explosion,  which  awakened  the 
town,  sounding,  as  some  of  the  witnesses  said,  like  a  twelve  pound 
howitzer.  After  the  explosion,  Wgody  got  up  from  his  bed,  which 
was  situated  in  the  house  four  or  five  feet  from  the  front  door,  open- 
ing on  to  the  porch,  and  found  the  upper  half  of  the  front  door| 
which  was  partly  of  glass,  crashed  or  blown  in,  the  porch  litterea 
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and  strewn  with  what  appeared  to  be  the  "remains  of  a  bombshell, 
and  about  seventy  shot  in  the  ceiling  of  the  porch. 

In  a  civil  case,  an  appellate  court  will  not  disturb  the  verdict,  if 
there  is  any  evidence  to  support  it.  In  a  criminal  case  a  new  trial 
will  be  granted  if  the  testimony  preponderates  against  the  verdict: 
Hill  on  New  Trials,  365;  Leak  v.  State,  10  Humph.,  144.  All  pre- 
sumptions are  in  favor  of  the  verdict.  There  is  no  fault  found  with 
the  instructions  to  the  jury.  We  are  asked  to  say  that  the  jury  and 
the  judge  who  tried  the  case,  made  a  mistake  in  a  matter  of  fact. 
The  judge,  who  tried  the  case,  saw  the  witnesses,  heard  them  testify, 
and  observed  their  manner  and  appearance  upon  the  stand,  is  iQ  a 
better  position  to  judge  of  the  weight  and  effect  of  the  testimoQj, 
than  an  appellate  court,  that  does  not  see  the  witnesses,  and  has 
before  it  only  an  imperfect  report  of  the  testimony.  And  so  upon 
a  mere  question  of  fact,  it  requires  a  strong  clear  case  to  authorize 
or  justify  this  court  in  setting  aside  a  verdict,  for  the  reason  that 
the  same  is  not  warranted  by  the  evidence. 

The  defendant  having  deliberately  threatened  the  life  of  Woody, 
we  cannot  say  that  he  did  not  intend  to  kill  him,  and  considering 
the  dangerous  material  with  which  this  box,  or  bomb,  was  loaded, 
the  position  in  which  it  was  placed,  and  the  violence  of  the  explo- 
sion, we  would  not  be  warranted  in  declaring  that  he  had  employed 
means  insufficient  to  carry  this  intention  into  execution.  The  noise 
on  the  porch,  two  or  three  minutes  before  the  explosion,  was  very 
likely  designed  to  call  Woody  to  the  door.  The  fuse  was  so  timed 
as  to  have  given  him  an  opportunity  to  have  reached  the  door 
before  the  explosion,  and  if  he  had  been  in  the  door  at  the  time,  or 
attempting  to  put  out  the  fire  of  the  fuse,  it  is  probable  that  he 
would  have  been  killed.  Certainly,  the  evidence  aoes  not  prepon- 
derate against  such  a  probability,  nor  does  it  suggest  a  reasonable 
doubt  as  to  the  intent  of  the  defendant,  or  as  to  the  sufficiency  of  the 
means  resorted  to  by  him  to  carry  such  intent  into  execution. 
Men  are  presumed  to  intend  what  they  attempt  to  do,  if  they  use 
the  means  adequate  and  appropriate  to  accomplish  their  purpose. 
Because  the  attempt  failed  for  the  reason  tliat  Woody  was  behind 
time  in  reaching  the  door,  or  for  that  the  fuse  was  too  short,  we 
cannot  conclude  therefrom  that  the  defendant  resorted  to  inadequate 
or  insufficient  means  to  accomplish  his  declared  purpose  and  intent. 
The  defendant  made  no  mistake  as  to  the  means  used.  His  plan 
seemed  to  be  complete;  and  the  reason  why  he  failed,  was  in  his 
miscalculation  as  to  the  time  when  Woody  would  arrive  upon  the 
scene.  He  cannot  very  well  ask  for  a  new  trial  because  he  made  a 
mistake  in  this  regard. 

The  judgment  is  affirmed  with  costs. 

CoBURN,  J.,  DISSENTING.  This  is  an  indictment  against  the  de^ 
fendant  for  an  attempt  to  murder  one  Frank  H.  Woody,  bv  deposit- 
ing and  placing  on  the  porch  of  the  residence  of  said  Wooily,  in 
which  he  was  at  the  time  living,  a  box  made  of  paste  board,  and 
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filled  with  gunpowder  and  a  large  number  of  leaden  bnllets^'shot 
and  balls,  and  around  which  said  box  was  wrapped  strong  cloth, 
paper  and  strong  twine,  and  attached  to  the  box  was  a  fuse  to  cause 
it  to  explode,  which  the  defendant  ignited,  causing  the  same  to  ex- 
plode on  Woody's  porch,  with  the  intent  to  murder  him;  and  that 
the  defendant  failed  in  the  perpetration  of  this  crime. 

The  defendant  was  tried  by  a  jury,  verdict  of  guilty  was  found 
and  judgment  rendered.  There  is  no  exception  to  the*indictmeut 
or  to  any  rulings  upon  the  evidence.  The  only  question  raised  by 
the  appellant  is  upon  the  sufficiency  of  the  evidence  to  warrant  a 
conviction. 

The  statute  provides  that  * '  every  person  who  shall  attempt  to  com- 
mit a  public  offense,  and  in  such  attempt  shall  do  any  act  toward 
the  commission  of  such  offense,  but  shall  fail  the  perpetration 
thereof,  or  shall  be  prevented  or  interrupted  in  executing  tne  same, 
upon  conviction  thereof,  in  cases  where  no  provision  is  made  by 
law  for  the  punishment  of  such  attempt,  shall  be  punished  as  foi- 
ble's," etc.  An  attempt  has  been  defined  to  be,  the  attempt  to  do  a 
wrongful  act,  coupled  with  overt  acts  toward  its  commission.  There 
must  be  an  act  directly  approximating  to  the  commission  of  the 
offense;  and  there  must  be  a  physical  ability  to  complete  the  medi- 
tated offence;  but  an  apparent  capacity  is  sufficient:  Begina  v. 
Phillips,  8  Car.  &  P..  735;  Bex  v.  Eldershaw,  3  Car.  &  P.,  396;  Beg. 
V.  Collins,  Leigh  &  C,  471;  S.  C,  2  Lead.  C.  C,  478;  9  Cox,  C.  C, 
49;  1  Wharton  C.  L.,  8  ed..  sec.  184;  Lewis  v.  State,  35  Ala.,  380; 
State  V.  Elick,  7  Jones  (N.  C),  68. 

In  this  case,  the  explosive  instrument  is  described  in  the  indict- 
ment as  a  pasteboard  box  wrapped  with  strong  cloth,  paper  and 
twine.  Mr.  Woody,  the  person  whose  life  defendant  is  alleged  to 
have  attempted  to  take,  testifies  that  he  found  a  portion  of  a  paper 
box  on  his  porch  soon  after  the  explosion,  and  about  seventy  snot 
there,  also.  That  the  effect  of  the  explosion  was  to  break  the  upper 
part  of  the  glass  front  door,  which  opened  on*the  porch;  that  the 
shot  indented  the  ceiling  of  the  porch;  the  force  of  the  shot  being 
greater  there  than  on  the  sides  of  the  building.  There  was  a  piece 
of  fuse  found  upon  the  porch  with  fragments  of  the  box.  This  oc- 
curred about  five  o'clock  in  the  morning,  he  being  awake  at  the  time, 
having  been  awakened  by  a  noise  on  his  front  porch,  resembling  a 
person  walking.  Within  two  or  three  minutes  after  this,  he  heard 
the  report  of  an  explosion,  as  loud  as  a  twelve  pound  cannon. 
About  six  o'clock  he  got  up,  went  out  on  the  porch  and  saw  the 
effects;  the  glass  in  the  front  door  broken  and  blown  into  the  hall, 
the  shot  and  fragments  of  the  box  on  the  porch,  and  the  marks  on 
the  ceiling.  Charles  W.  Benry,  a  witness  for  the  territory,  the  sher- 
iff, was  at  Woody's  house  that  morning  and  saw  the  fragments  of 
the  box  or  bomb;  he  took  charge  of  them  and  kept  them  in  his  office. 
He  examined  the  premises,  the  porch,  on  the  morning  of  tho  explo- 
sion; saw  the  broken  door;  the  glass  was  smashed.  There  were  just 
a  few  dents  of  shot  on  the  walls  and  overhead;  there  was  no  appear* 
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Anoe  of  powder  burned  there  on  the  floor.  This  is  substantially  all 
tiie  evidence  as  to  the  effect  of  the  explosion,  except  that  it  was 
heard  by  three  or  four  witnesses  at  a  distance  of  a  fourth  to  a  half 
of  a  mile  away. 

Mr.  Woody  says,  that  at  the^time  of  the  explosion  he  was  in  his 
bed  room,  just  across  the  hall  from  the  front  door,  which  was  broken 
in  the  upper  part,  the  glass  portion;  this  hall  was  about  four  feet 
wide  between  the  wall  of  the  bed  room  and  the  front  door.  There 
is  no  evidence  that  the  walls  of  the  hall  or  of  the  bed  room  were  in 
the  slightest  degree  affected  or  injured  by  the  explosion.  The 
witness  Woody  remained  in  bed  almost  an  hour  after  the  explosion, 
unconscious  that  it  had  taken  place  on  his  own  porch,  and  only  dis- 
covered   it  upon  going   out  after    six    o'clock  in    the    morning. 

W^hat  did  the  defendant  intend  to  do  when  he  did  this  ?  Did  he  in- 
tend to  murder  the  witness  Woody,  or  did  he  intend  to  injure  his 
house  ?  Do  the  acts  show  a  design  to  murder  Woody,  or  to  destroy 
property  ? 

The  instrument  used  might  have  produced  death  had  it  been  ex* 

Sloded  under  Woody 's  bed,  or  even  in  his  bed  room;  but  this  was  nok 
one  or  attempted.  Two  walls  intervene  between  his  person  and  the 
explosion.  Had  it  been  intended  to  be  used  as  against  his  person, 
it  would  not  have  been  difficult  to  have  projected  it  through  the 
glass  door  against  the  wall  of  his  bed  room.  Placed  upon  an  open 
porch,  the  power  of  such  an  explosive  would  be  harmless  agamst 
Woody  in  his  bed.  It  was  utterly  incapable  of  killing  him  when  it 
was  used,  and  where  it  was  used,  and  any  man  capable  of  commit- 
ting a  crime,  and  responsible  for  his  acts,  could  understand  this.  If 
the  use  of  this  explosive  was  such  as  that  death  could  not  result, 
then  was  the  crime  charged  committed,  or  some  other  crime  ?  Were 
the  means  used  adequate  to  the  purpose,  or  were  they  totally  inade- 

?uate?  Were  the  means  apparently  adapted  to  the  end  intended? 
t  would  seem  that  they  were  inadequate,  and  that  they  were  never 
intended  for  the  purpose  set  out  in  the  indictment.  A  sane  man 
would  never  attempt  to  commit  murder  under  the  circumstances  and 
in  the  manner  detailed  in  the  evidence  of  the  witnesses  for  the  terri- 
tory. 

This  evidence  shows  at  most,  that  defendant  intended  the  injury 
or  destruction  of  a  portion  of  Woodv's  house,  and  not  to  destroy 
his  life.  And  that  he  rather  contemplated  an  act  of  malicious  mis- 
chief, than  of  murder,  in  the  use  of  the  means,  at  the  time  and  place, 
and  in  the  manner  disclosed  in  the  evidence.  He  attempted  no 
crime  against  the  person  of  Woody,  nor  did  he  do  any  act  towards 
the  commission  of  such  an  offense,  if  the  use  of  the  explosive  in  its 
place  on  tl^e  porch,  and  the  position  of  Woody  at  the  time  are  con- 
sidered. There,  seems  to  be  no  apparent  adaptation  of  the  means 
to  the  end.  And  what  reason  or  justification  is  there  in  the  law  or 
the  facts  of  the  case  to  consider  its  use  at  a  different  time  as  against 
Woody  in  a  different  place?  A  paper  box  transformed  into  an  ex- 
plosive, is  as  apt  an  instrument  of  destruction  of  a  building  as  it  is 
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of  hnman  life;  and  a  bomb  is  more  frequently  need  for  the  former 
piirpose  than  the  latter.  In  fact,  an  explosive  is  the  best  instm* 
lueot  for  the  annihilation  of  property,  but  is  not  the  usual  or  ap- 
proved weapon  to  take  life.  Bishop  says:  ''  When  we  say  that  a 
man  attempted  to  do  a  thing,  we  mean  that  he  intended  to  do  spe- 
dfically  it;  and  proceeded  a  certain  way  in  the  doing.  The  intent 
in  the  mind  covers  the  thing  in  full;  the  act  covers  it  only  in  part; 
thati«  to  constitute  murder,  the  guilty  person  need  not  intend  to  take 
life,  but  to  constitute  an  attempt  to  murder,  he  must  so  intend." 

The  question  here  arises,  did  the  defendant  intend  to  do  an  act 
that  was  impossible  ?  It  cannot  be  said  a  rational  being  intends  to 
do  that  which  he  knows-  to  be  impossible.  And  the  law  will  not 
treat  him  as  attempting  to  do  such  a  thing.  It  has  been  well  said 
that,  ' '  all  being  conclusively  presumed  to  understand  the  law,  no 
man  can  legally  intend  what  is  legally  impossible." 

A  man  would  never  attempt  to  pick  a  pocket  if  he  knew  there  was 
no  money  in  it;  nor  to  procure  a  miscarriage,  if  he  knew  the  woman 
was  not  pregnant.  Did  the  defendant  know  that  the  explosion  of 
the  bomb  could  not  destroy  Woody 's  life  ?  If  he  did,  he  cannot 
justly  be  held  guilty  of  an  attempt  to  murder  him. 

The  evidence  shows  that  the  box  or  bomb  was  exploded  upon 

WoodVa  porch  at  about  five  o'clock  in  the  morning.     That  at  that 

time,  Woody  was  in  bed,  with  two  walls  intervening  between  his 

person  and  the  porch.    The  evidence  does  not  show  that  defendant 

had  any  knowledge  whatever  of  Woody's  house;  or  that  he  had  ever 

been  in  it;  that  he  knew  anything  of  Woody's  bedroom,  or  of  the 

place  where  he  slept,  or  even  that  he  was  in  the  house  at  the  time 

of  the  explosion.   The  evidence  discloses  nothing  upon  these  points; 

and  it  cannot  be  presumed  that  the  defendant  knew  these  facte.    In 

the  absence  of  proof  that  defendant  knew  where  Woody  was  at  the 

time  of  the  explosion,  or  what  was  the  structure  of  the  house,  can 

it  be  said  that  even  the  preponderance  of  the  evidence  shows  that 

he  intended  to  murder  him  ?    And  if  the  defendant  knew  no  more 

than  the  evidence  discloses  as  to  this  event,  he  only  knew  that  he 

caused  the  explosion  of  a  bomb  on  the  porch  of  a  dwelling  house, 

in  ignorance  of  where  Woody  slept,  of  the  structure  of  his  house, 

and  of  where  he  was  at  the  time.     The  jury  may  have  inferred  that 

the  defendant  knew  where  Woody  lived  and  the  construction  of  his 

house,  and  in  what  room  he  slept,  and  where  he  was  at  the  time  of 

the  explosion ;  but  all  these  essential  facts  were  not  before  them  in 

evidence.     The  constituent  elements  of  this  crime,  as  made  out  in 

the  proof,  are,  a  bomb  composed  of  paper  and  twine,  filled  with 

powder  and  balls,  or  bullets,  and  an  explosion  upon  the  porch  of  a 

residence;  tracks  upon  the  newly  fallen  snow,  leading  from  Woody's 

house  to  the  defendant's;  and  threats  made  bv  defendant  that  he 

would  kill  Woody,  made  some  days  previous  to  the  explosion. 

The  defendant  did  not  know  where  his  victim  was;  whether  he 
conld  be  reached  by  the  explosive;  what  the  e£fect  of  the  explosion 
would  be  on  the  house;  whether  it  would  produce  death;  or,  in  fine, 
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what  the  result  could  possibly  be.  It  was  an  experiment  at  mosf, 
to  effect  an  injuiy  upon  Woody's  property,  or  to  do  him  some  indefinite 
harm.  This  is  not  like  the  case  were  a  man  assaults  a  woman  with 
the  intent  to  ravish  her;  but  his  intent  subsides  before  the  rape  is  com- 
mitted; or  when  he  is  prevented  by  the  flight  of  the  woman;  or  is 
alarmed  by  her  outcries,  and  flees;  or  is  overcome  in  his  effort  by 
her  superior  force;  or  where  a  man  attempts  to  pick  a  pocket  and 
finds  nothing  in  it,  or  is  caught  and  prevented  while  putting  his 
hand  in  the  pocket;  or  where  a  man  assaults  one  with  intent  to  rob 
him  when  he  has  no  money.  In  these  cases  the  attempt  was  to  do 
with  a  specific  intent  some  act,  which,  if  consummated,  would  con- 
stitute a  substantive  crime.  They  are  such  cases  as  that  the  at- 
tempt, if  successful,  constitutes  the  full  offence,  and  the  means 
employed  had  some  adaption  to  secure  the  intended  result,  and  were 
appropriate  to  accomplish  the  purpose. 

In  Massachusetts,  in  Commonwealth  v.  Jacobs,  9  Allen,  274r-6,  the 
court  says:  ''Whenever  the  law  makes  one  step  towards  the  accom- 
plishment of  an  unlawful  object,  with  the  intent  or  purpose  of  ac- 
complishing it  criminal,  the  person  taking  that  step,  with  that 
intent  or  purpose,  and  himself  capable  of  doing  every  act  on  his 
part  to  accomplish  that  object,  cannot  protect  himself  from  respon- 
sibility by  showing  that,  by  reason  of  some  fact  unknown  to  him  at 
the  time  of  his  criminal  attempt,  it  could  not  be  fully  carried  into 
effect  in  the  particular  instance." 

In  addition,  ''the  means  employed,"  says  Bishop,  ''must  have 
some  adaptation  to  accomplish  the  intended  result,  for  without  this 
element  tliey  create  no  alarm,  and  the  public  repose  is  not  threat- 
ened.    Yet,  if  the  means  are  apparently  adapted,  that,  in  reason 
and  on  the  better  authorities,  is  sufficient;  while  there  are  cases 
which  seem  to  require,  contrary  to  principle,  a  real  and  complete 
adaptation.   Now,  can  we  split  hairs  here  and  say  that,  even  to  out- 
ward appearance,  the  adaptation  of  means  to   the  purposed  end, 
must  in  all  circumstances  be  perfect;  for  thus  we  should  nearly  do 
away  with  the  doctrine  of  attempt  as  a  practical  element  in  the  law. 
In  most  cases,  the  reason  why  the  means  employed  proved  unsuc- 
cessful is,  that,  as  a  looker  on  might  have  seen,  there  was  some  de- 
fect in  the  arrangement,  or  in  the   tools,  or  in  the  steps  taken  in 
carrying  out  the  plan,  by  reason  of  which  the  enterprise  failed.  *** 
The  necessary  intent  existing,  the  act  must  have  some  adaptation  to 
accomplish  the  thing  intended.     But  the  adaptation  need  only  be 
apparent;  because  the  evil   to  be  corrected  relates    to  apparent 
danger  rather  than  to  actual  injury  sustained.  •  If  the  thing  meant 
were  accomplished,  the  offence  would  be  a  substantial  one;  but  not 
being  accomplished,  the  danger,  as  it  appears  to  outside  observation, 
is  the  matter  indictable  under  the  name  '  attempt.*  " 

It  is  important  that  the  acts  of  preparation  be  not  confounded 
with  the  attempt  itself.  In  People  v.  Murray,  14  Cal.,  169, 160,  it  is 
held  that  declarations  of  an  intent  to  enter  into  an  incestuous 
marriage,  followed  by  elopement  for  the  purpose,  andsending  for  a 
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magistrate  to  perf 01*111  the  oeremonj,  were  held  not  to  constitute  the 
indictable  attempt.  It  was  even  laid  down  that,  for  the  attempt  to 
be  panishable,  it  must  have  proceeded  to  some  act,  which  would 
end  in  the  substantive  offense,  but  for  circumstances  independent  of 
the  will  of  the  parties.  In  this  case  the  rule  would  require  them  to 
be  standing  before  the  magistrate,  about  to  begin  the  marriage 
ceremony.  The  court  say:  "  Between  preparation  for  the  attempt 
and  attempt  itself,  there  is  a  wide  difference.  The  preparation  con- 
sists in  devising  or  arranging  the  means  or  measures  necessary  for 
the  commission  of  the  offense;  the  attempt  is  the  direct  movement 
towards  the  commission  after  the  preparations  are  made.  To  illus- 
trate. A  party  may  purchase  and  load  a  gun  with  the  declared  in- 
tention to  shoot  his  neighbor;  but  until  some  movement  is  made  to 
Dse  the  weapon  upon  the  person  of  his  intended  victim,  there  is 
only  preparation  and  not  an  attempt." 

In  the  case  at  bar,  there  was  partial  preparation;  a  step  was  taken; 
was  it  a  step  towards  murder  ?  Was  the  preparation  adapted  to 
that  consummation  ?  Was  the  step  taken  toward  malicious  mis- 
chief? Did  the  preparation  point  that  way  ?  The  threats  and  the 
loading  the  bomb  with  bullets  has  the  undoubted  appearance  of 
preparation  for  personal  violence  against  the  person  of  Woody;  so 
bad  the  declarations  of  defendant  in  the  case  of  incestuous  marriage, 
tbe  elopement  and  the  sending  for  a  magistrate  to  perform  the  cere- 
mony. Did  the  attempt  proceed  to  some  act,  which  would  end  in 
the  substHutive  offense,  but  for  circumstances  outside  of  the  will  of 
the  defendant  ?  Did  the  defendant  attempt  to  use  the  bomb  upon 
the  person  of  Woody?  Was  it  placed  in  such  a  position  as  to  in- 
I'are  his  person,  or  was  it  not  placed  by  the  will  of  the  defendant 
where  it  could  only  injure  his  property?  And  if  he  had  prepared  it 
for  the  destruction  of  the  life  of  Woody,  do  not  the  facts  proven 
show  that  he  abandoned  that  purpose  and  caused  the  explosion  for 
another  purpose?  That  he  did  not  then  intend  to  commit  murder, 
bat  to  destroy  the  property  of  Woody  ? 

If  a  man  intends  to  commit  one  crime  and  perpetrates  another,  he 
is  held  gailty  of  the  latter;  for  what  he  has  done,  and  not  for  what 
he  designed.  It  has  been  said  that  ''anciently,  the  will  was  reputed 
for  the  deed,  in  matters  of  felony,  though  it  is  not  so  now:"  See 
Bishop  on  Cr.  Law,  vol.  1,  sees.  '326-327;  State  v.  Ruhl,  8  Iowa, 
447. 

In  this  case,  a  statute  of  Iowa  provided  that  ''if  any  person  take 
or  entice  away  an  unmarried  female,  under  the  age  of  fifteen  years, 
from  her  father  or  mother,  guardian  or  other  person  having  the  legal 
charge  of  her  person,  without  their  consent,  he  shall  upon  convic- 
tion," etc.  And  a  defendant  on  trial  under  this  statute,  where  the 
enticement  was  for  the  purpose  of  defilement,  offered  to  show  in  his 
defense  that,  though  the  girl  was  truly  under  the  age  of  fifteen  years, 
she  represented  herself  to  him  as  being  older,  and  he  believed  the 
representation,  therefore  he  did  not  have  the  requisite  criminal  in- 
tent.    Bnt  the  court  rejected  the  evidence,  and  it  was  held  that  this 


726  West  Coast  Bbfobtib.  CSop.CiMont 

rejection  was  right,  in  the  following  language:  ''If  the  defendant 
enticed  the  female  away  for  the  purpose  of  defilement  or  prostitu- 
tion, there  existed  a  criminal  intent,  even  though  she  was  oyer  the 
age  of  fifteen.  The  testimony  offered  was,  therefore,  irrelevant;  for 
the  only  effect  of  it  would  have  been  to  show  that  he  intended  one 
wrong,  and  by  mistake  committed  another.  The  wrongfal  intent  to 
do  one  act  is  only  transported  to  the  other." 

In  Bex  V.  Brown,  1  Leach,  4  ed,  148,  it  is  held,  "  that  if.  on  a 
sudden  quarrel,  a  blow  is  aimed  at  one  and  accidentally  takes  effect 
on  another  and  kills  him,  this  will  be  manslaughter,  the  same  as  if 
it  had  fallen  on  the  person  intended."  So  in  Bex  y.  Blackham,  2 
East.,  F.  C,  711:  ''  If  a  man  assaults  a  woman  to  commit  rape  upon 
her,  not  intending  to  rob  her;  and  she,  hoping  to  redeem  her  chas- 
tity, offers  him  money  which  he  puts  in  his  pocket,  though  he  did 
not  demand  it;  this  is  in  law  robbery."  In  Bishop  on  Cr.  Law,  sec 
329,  vol.  1,  it  is  said,  **  that  the  intent  and  the  act,  which  constitute 
the  sum,  need  not  be  the  natural  or  usual  accompaniments  of  each 
other,  provided  they,  in  fact,  accompany  each  other  in  the  particular 
instance."  * 

A  result,  unintended  and  unexpected,  of  a  criminal  nature,  maj 
take  place  and  this  be  the  act  for  which  the  perpetrator  may  be  pon- 
ished,  and  not  the  act  which  was  not  consummated  and  toward  the 
accomplishment  of  which  he  was  vainly  endeavoring  to  move.  The 
evil  intent  which  was  the  impulse  to  a  crime  that  failed  of  perpetra- 
tion attaches  itself  to  another  which  has  been  accomplished  and  may 
intensify  its  malignity.  That  which  results  from  the  wicked  pqrpoee 
and  the  unlawful  act  of  the  perpetrator  may  be  a  surprise  Dotn  to 
himself  and  to  society,  but  the  inexorable  hand  of  justioe  can  reach, 
and  will  punish,  him.  in  whatever  form  or  attitude  his  acts  and  in- 
tentions may  terminate,  whether  it  be  in  the  thing  done  or  the  un- 
successful attempt. 

Here,  there  was  preparation,  not  adequate  to  produce  the  death  of 
the  victim,  except  under  the  most  extraordinary  circumstances  in- 
volving the  elements  of  accident.    There  was  possibly  a  faintly 
apparent  adaption  of  the  means  to  the  end.     There  was  a  motive 
accompanied  by  the  threats.     There  was  the  final  act  so  totally  in- 
adequate to  accomplish  the  intended  result,  so  much  at  variance 
with  the  theorv  that  it  was  an  attempt  upon  human  life,  so  consist- 
tent  with  the  theory  that  the  defendant  had  changed  his  purpose,  it 
he  ever  had  one,  to  commit  murder,  and  was  only  attempting  to 
destroy  the  property  of  Woody.     It  is  as  if  a  man  had  prepared  to 
shoot  or  poison  another,  and  changing  his  parpose,  had  shot  or 
poisoned  his  horse.     He  could  not  be  held  guilty  of  the  attempt  to 
shoot  or  poison  the  other,  for  the  reason  that  his  efforts  resulted  in 
an  opposite  direction,  and  from  his  acts  it  is  to  be  presumed  that 
he  changed  his  evil  intention  to  commit  murder,  to  another  eyil  pur- 
pose»  which  was  to  destroy  property.     To  constitute  the  crime  of 
which  the  defendant  is  accused,  his  intent  must  have  remained  un- 
changed.   And  he  must  have  failed  in  the  preparation,  or  hare  been 
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preyented  or  intermpted  in  its  execution.  The  explosion  of  the 
paper  box  or  bomb  in  the  open  porch  at  a  distance  from  the  bed- 
room of  Woody,  with  two  walls  intervening,  cannot  be  fairly  termed 
to  be  a  failure  to  accomplish  the  wicked  purpose  to  murder  him, 
nor  can  it  be  said  that  the  defendant  was  prevented  or  intercepted 
in  executing  the  same.  In  point  of  fact  he  was  not  prevented  or 
intercepted,  but  finding  it  to  be  impossible,  changed  his  purpose 
with  toe  result  as  it  appears  in  the  evidence. 

I,  therefore,  dissent  from  the  opinion  of  the  court  affirming  the 
judgment  below,  believing  that  the  jury  should  have  found  the  de- 
fenaant  not  guilty  of  the  crime  charged,  under  the  evidence. 


SiLYEB  Bow  Mining  and  MiLLiNa  Co.  v.  Lowby. 

Filed  Januarw  SI,  1885. 

ArsMmaajXT  or  CATTLi--BnuRif— iDSNTiriOATioir  of  Pbopbbtt  Takcn.— Where  an 
officer  iqstifiea  the  taking  of  certain  cattle,  each  marked  with  a  different  brand,  under  a  re- 
turn which  describes  them  as  "six  head  oranded  with  different  brands,"  parol  evidence  is 
admisrihle  to  identify  tlie  cattle  seized  with  those  elaimed. 

AiVBAL  from  the  second  district  court  of  Silver  Bow  county.  The 
opinion  states  the  facts. 

Knowlea  dt  Forbis,  for  the  appellant. 
JF,  W.  Dixon,  for  the  respondent. 

OoBURN,  J.  This  was  an  action  for  claim  and  delivery  by  the 
respondent  against  the  defendent  for  certain  personal  property, 
deseribed  as  follows:  One  light  red  ox,  branded  ^'B"  on  left  hip, 
with  left  horn  sawed  off;  one  roan  ox,  branded  ^'B"  on  left  hip, 
and  with  left  horn  sawed  off;  one  roan  ox,  branded  ''B'*  on  left 
Up,  with  left  horn  off;  one  roan  ox,  branded  ''  B  "  on  left  hip  also, 
aiMi  **B"  on  left  horn;  one  brindle  ox,  branded  "  B"  on  left  hip, 
with  both  boms  broken  off;  one  yellow  and  white  Texas  ox,  branded 
"  W  on  left  ribs,  and  blotch  brand  on  both  hips,  not  to  be  made 
(mt;  one  red  and  white  speckled  ox,  no  brand,  with  left  horn  broken 
oS;  one  ten-thousand  iron  axle  wagon,  Sacramento  make,  with  wood 
rack  and  torn  ex  yokes,  with  bows  and  chains  thereto  belonging, 
QsmI  with  said  oxen  and  wagon.  A  demand  was  alleged  and  judg- 
ment demanded  for  the  recovery  of  the  property,  or  damages. 

The  defendant  justified  as  the  sheriff  of  Silver  Bow  countv,  alleg- 
ing that,  by  virtue  of  certain  writs  of  attachment  issued  on  the  sixth 
day  of  October,  1882,  and  then  placed  in  his  hands,  against  one 
"Durand,"  he,  upon  the  twelfth  day  of  October,  1882,  attached  and 
took  into  hie  possession  all  of  the  property  described  in  the  com- 
plaint and  made  and  filed  his  return  oif  said  writ  on  the  thirteenth 
daj  of  October,  1882.  That  from  that  time  till  the  commencement 
of  this  suit  he  has  held  and  possessed  said  property  by  virtue  of  said 
TOts.    That  "  Durand  "  is  the  owner  of  the  property,  etc. 
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The  plaintiff  replied,  denying,  amon^  other  things,  that  any  proper 
or  yalid  writ  of  attachment  had  been  issued,  as  alleged  in  the  com- 
plaint;  denied  that  under  or  by  virtue  of  any  legal  or  proporly  issaed 
writ  of  attachment  or  otherwise  the  defendant  attached  or  took  into 
possession  all  or  any  of  the  property  described  in  the  complaint  or 
made  return  of  his  proceedings  to  the  court  below  on  said  writs  of 
attachment;  and  denied  further,  that  said  Durand  was  the  owner  of 
the  said  property. 

On  the  trial  the  defendant  offered  in  eyidence  the  returns  of  the 
sheriff  on  the  writs  of  attachment  named  in  the  complaint,  for  the 
purpose  of  showing  his  seizure  of,  and  levy  under  the  writs  of  at- 
tachment in  said  cause  on  the  property  described  in  said  re- 
turns, and  of  his  title  thereto,  said  returns  being  as  follows:  "I  do 
hereby  certify  that  I  received  this  writ  on  the  sixth  day  of  October, 

A.  D.  1882,  and  personally  served  the  same  on  the  —  day  of 

A.  D.  1882,  and  levying  upon  and  attaching  and  taking  into  my  pos- 
session the  following  described  property,  to  wit:  Ten  ^oke  of  work 
cattle,  fourteen  head,  branded  "L,"  on  the  right  thigh;  six  head 
branded  with  different  brands;  three  iron  axle  wagons,  one  wood 
axle  wagon,  eight  vokes,  six  chains,  taken  as  the  property  of  Oscar 
Durand,  this  twelfth  day  of  October,  1882. "  Also  the  return  in 
another  case,  to  a  writ  of  attachment  as  follows:  ''I  do  hereby 
certify,  that  I  received  this  writ  on  the  sixth  day  of    October, 

1882,  and  personally  served  the  same  on  the  —  day  of  a.  d. 

188—,  and  levying  upon  and  attaching  and  taking  into  my  posses- 
sion the  following  described  property,  to  wit:  'l*en  yoke  of  work 
cattle,  fourteen  head  branded  "L"  on  the  right  thigh;  six  head 
branded  with  different  braods;  three  iron  axle  wagons,  six  chams, 
taken  as  the  property  of  Oscar  Durand.  Dated  this  twelfth  day 
of  October,  1882."    These  returns  were  signed  by  the  sheriff. 

The  plaintiff  objected  to  the  introduction  of  these  retarns  in  evi- 
dence, so  far  as  the  six  head  of  cattle  are  concerned,  described  as 
being  of  different  brands,  on  the  ground  that  the  return  did  not 
specifically  describe  the  said  six  head  of  cattle  of  different  brands; 
and  that  as  to  them,  it  did  not  show  any  levy  and  seizure  under  said 
attachment,  of  the  cattle  described  in  plaintiff's  complaint,  and 
that  the  attempted  description  of  said  six  head  of  cattle  in  the  said 
return  was  too  indefinite  and  uncertain  to  identify  said  property. 

The  defendant  then  offered  to  prove  by  James  M.  Fish,  that  the 
cattle  described  as  six  head  of  cattle  with  different  brands,  that  he 
levied  upon,  seized  and  held  under  and  by  virtue  of  the  writs  of 
attachment  in  the  above  entitled  causes,  with  the  other  cattle  de- 
scribed in  the  return;  and  also,  to  identify  the  said  six  head  of 
cattle  as  the  six  head  of  cattle  in  said  return  named,  and  as  the  cattle 
described  in  plaintiff's  complaint;  and  also,  to  prove  that  they  were 
the  six  head  of  cattle  taken  from  him  by  the  plaintiff  in  its  ac- 
tion herein;  and  also  to  prove  that  he  was  the  deputy  sheriff,  who 
executed  said  attachment.  To  the  introduction  of  this  evidence  the 
plaintiff  objected,  on  the  ground  that  the  defendant  could  not  prove 
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by  parol  what  he  did  under  said  attachment,  and  that  the  only  evi- 
dence he  could  give  of  his  proceedings  under  said  attachment  is  the 
written  return  as  sheriff  on  said  attachment,  and  also,  upon  the 
ground  that  the  return,  being  in  evidence  and  being  a  record,  could 
not  be  explained  by  parol  when  insufficient  upon  its  face,  but  if 
incorrect,  could  only  be  made  correct  by  amendment  in  the  proper 
court  in  accordance  with  the  facts.  The  court  sustained  these  ob- 
jections and  excluded  the  return  as  to  said  six  head  of  cattle  of  va- 
rious brands,  and  refused  to  allow  the  said  witness,  Fish,  to  testify 
as  to  the  facts  above  specified,  for  which  he  was  introduced.  To 
this  ruling  the  defendant  excepted. 

Should  the  court  have  excluded  the  return  as  to  the  **  six  head  of 
cattle  branded  with  different  brands,"  because  the  same  was  so  in- 
definite and  obscure  as  not  to  amount  to  an  inventory  ?    The  statute 
provides    that    the    sheriff   shall    make  a    full    inventory  of    the 
property  attached,  and  return  the  same  with  the  writ.     What  is  a 
full  inventory?    An  inventory  is  a  list,  or  schedule,  or  enumeration 
of  property,   setting  out  the  names  of  the  different  articles,  either 
singly  or  in  classes:    See  Bouvier,  '*  inventory."    The  inventory  of 
a  store,  containing  many  thousand  articles,  as  full  and  complete  as 
the  most  accurate  man  of  business  could  make  it,  would  not  contain 
a  tenth  part  of  the  number  of  the  articles  set  out  separately  in  the 
list;  large   numbers  would  be  classified,  and  would  be  as  well  de- 
scribed in  that  way  as  if  mentioned  singly.    An  inventory  of  a  herd 
of  sheep  might  be  full,  if  it  contained  the  number  in  gross,  or  the 
number  of  the  classes.     This  would  be  true  of  a  drove  of  hogs.     It 
would  be  difficult,  in  many  instances,  to  give  any  other  inventory 
than  the  number  only.     It  is  apparent  that  there  could  be  no  arbi- 
trary rule  upon  the  subject,  as  to  what  is  a  full  inventory,  since  it 
depends  upon  the  nature  of  the  matters  which  are  included  in  it. 
So  an  inventory  of  cattle,  having  a  particular  brand,  would  be  com- 
plete with  a  statement  of  the  number  and  the  brand;  but,  if  the  cat- 
tle were  not  branded  so  as  to  be  classified,  and  were  numerous, 
they  might  be  designated  by  their  numbers  alone,  being  classified, 
possibly,  as  to  ages;  but,  as  in  this  instance,  where  there  were  but 
six,  a  more  perfect  inventory  might  have  been  made.     The  law  con- 
templates a  full  inventory;  the  word  ''fuir'  is,  of  itself,  indefinite. 
It  might  be  construed  to  mean  full,  in  number,  alone,  or  it  might 
mean  that  each  article  should  have  a  minute  description.     But  this 
is  not  the  ordinary  acceptation  and  definition  of  the  term. 

A  reasonably  brief  and  certain  description,  or  naming  of  the 
articles,  is  sufficient.  This  one  is  not  so  faulty  as  to  be  a  nullity. 
*'  Six  head  of  cattle,  with  diffc^rent  brands,"  is  a  brief  description  of 
aubstautial  property.  A  further  description  might  have  been  added 
as  to  natural  marks  and  colors,  artificial  marks  and  brands,  ages  and 
sizes.  Bat  tbese  would  only  have  the  effect  of  making  identification 
more  easy.  The  sheriff  makes  himself  responsible  by  his  return  for 
six  head  of  cattle,  and  he  should  have  had  the  benefit  of  his  return 
in  the  conrt  below,  and  should  have  been  permitted  to  have  identi- 
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fied  the  cattle  as  the  very  same  which  were  seized  by  the  plaintiff 
in  this  action.  The  question  of  identity  coald  have  been  settled  by 
parol  proof,  and  by  nothing  else.  In  this  case,  the  retnrn  was  not 
the  only  evidence  of  the  nature  and  description  of  the  property.  The 
property  was  taken  into  the  possession  of  the  sheriff  and  coald  tbas 
be  identified  by  parol  proof.  In  some  states  there  is  a  provision  by 
statute  that  the  sneriff  may  dispense  with  the  taking  of  the  attached 

{)roi)erty  into  his  possession  m  case  it  is  bulky  and  ponderous,  by 
eaving  of  record  an  attested  copy  of  the  writ,  and  oi  his  return  of 
such  attachment,  thereon;  and,  in  such  a  case,  it  would  be  important 
to  have  the  property  described  with  greater  particularity  and  exact- 
ness, since  it  might  fall  into  the  hands,  or  under  the  control  of  third 
persons.  The  property  in  this  ease,  however,  was  held  in  the  pos- 
session of  the  sheriff,  and  there  could  be  no  mistake  as  to  its  iaen- 
titj. 

In  Darling  v.  Dodge,  36  Maine^  370,  is  to  be  found  a  parallel  case 
to  the  one  at  bar.     In  that  case  the  return  of  the  officer  was,  that 
he  had  attached  "sixty  cords  of  soft  cord  wood,  more  or  less,  now 
lying  near  the  western  end  of  the  bridge  leading  over  McHard's 
stream."    It  appears  from  the  evidence  that  the  wood  eonsisted  of 
pine  and  spruce  and  white  birch  and  white  maple,  intermingled  to- 
gether, in  proportion  of  about  two-thirds  of  spruce  and  pine  and 
one- third  of  white  birch  and  white  maple;  that  it  was  all  out  from 
the  same  laud  and  at  the  same  time,  and  hauled  intermingled,  with- 
out separation  of  one  kind  from  the  other,  and  that  it  coatinued  so 
intermingled  till  it  was  taken  away  and  sold  bv  the  defendant,  after 
the  attachment.     For  that  taking  and  selling  the  suit  was  brought. 
The  court  say:  "An  attachment  of  personal  property,  like  that  in 
controversy,  cannot  be  made  by  simply  endorsing  a  return  thereof 
on  the  writ.     It  is  the  duty  of  the  officer  to  be  present  at  the  place 
where  it  is  situated,  and  take  it  into  his  possession,  in  order  to 
justify  him  to  make  his  return,  that  it  had  been  attached.     *    *    * 
The  return  of  the  officer  is  the  evidence  that  the  property  referred 
to  therein  has  been  attached.     But  parol  eridence  is  competent  to 
show  that  the  property  attached,  ana  that  in  dispute,  is  identical. 
*    *    *    The  attachment  may  be  valid,  although  the  return  ma^ 
not  be  so  specific  in  the  description  of  the  property  as  to  render  it 
certain  what  was  really  taken  by  virtue  of  the  writ.     Parol  evidence 
to  settle  such  a  question  may  with  propriety  be  adduced.    *  *  * 
In  the  case  at  bar  it  was  essential  to  the  maintenance  of  the  aetion, 
that  it  should  appear  in  some  manner  that  the  wood  takto  by  the 
defendant  was  the  same    which  had  been  attached  in  the  writ.'* 
It  was  left  to  the  jury  to  determine  whether  the  attachment  em- 
braced all  the  different  kinds  of  wood,  pine,  spruce,  birch  and 
maple,  or  only  pine  and  spruce,  the  ''soft  wood." 

In  Drake  on  Attachment,  section  210,  it  is  said:  /'Where  an 
officer  justifies  under  an  attachment,  a  misdescription  in  his  return 
of  an  article  of  personal  property  attached  by  him,  will  not  vitiate 
the  attachment,  if  the  appearance  and  use  of  the  article  are  such 
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that  it  may  have  been  naturally  in  good  faith,  so  misdesoribed.  And 
this  is  not  a  question  of  law  to  be  decided  by  the  court,  but  of  fact, 
to  be  tried  by  a  jury :"  See  Briggs  v.  Mason,  31  Vt,  433.  The  object 
of  the  statute,  which  requires  a  return  to  a  writ  of  attachment  to  be 
specific  in  the  description  of  property  attached,  and  to  be  made  a 
public  record,  is  more  particularly  to  protect  attaching  creditors  in 
cases  where  the  sheriff  does  not  retain  the  possession  of  the  prop- 
erty; and  is  'intended  to  supply  the  same  information  to  a  subse- 
quent attaching  creditor  or  purchaser  that  might  be  obtained  by  such 
a  person  by  seeing  the  property  in  the  actual  possession  of  the  sheriff 
under  the  writ,  so  that  thereby  he  might  be  j^t  upon  inquiry  as  to 
a  prior  claim.  In  the  case  at  bar,  the  property  was  in  the  actual 
possession  of  the  sheriff;  could  be  seen  and  identified  as  that  which 
nad  been  levied  upon.  There  could  be  no  mistake  about  that  fact; 
and  it  was  proper  that  it  should  appear  in  evidence  that  it  was  the 
identical  property  in  controversy. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


SUPREME  COURT  OF  OREGON. 
BiGHABDs  V.  Snideb  et  al. 

Filed  January  19, 1885, 

OoNTBAOT  Held  to  Have  Bkbn  Exrcuted. — Upon  a  review  of  the  evi.len-;e,  held  that  the 
written  contract  sought  to  be  speciBcally  enforced  in  this  action  was  executed  by  the 
defendant.    • 

Prb-emption — Sale  of  Claim  when  Valid. — A  pre-emptor  who  has  entered  a  pre-emption 
dainiy  may  transfer  the  same,  before  patent  issues,  if  at  the  time  of  sale  he  has  a  vested 
interest  in  the  claim. 

Bona  Fiob  Purchaser — Payment  of  Consideration.— To  constitute  the  defense  of  a 
bonajide  purchaser,  as  against  a  prior  equity,  the  party  relying  thereon  must  plead  and  prove 
thit  his  oonsideration  money  was  bona  Jide  and  truly  paid,  independently  of  the  recitals  in 
his  deed. 

A  Poechabxb  uvdxb  a  Quit-Claim  Deed  is  not  a  bona  fide  purchaser 

APFBAii  from  Umatilla  connty.     The  opinion  states  the  facts. 

Lucian  Huerts,  for  the  appellant. 

Turner,  Bailey  dt  Ballery  for  the  respondent. 

Thateb,  J.  This  appeal  is  from  a  decree  of  the  circuit  court  for 
the  connty  of  Umatilla,  rendered  in  a  suit  brought  by  the  appellant 
against  the  respondents  to  enforce  specific  performance  of  a  con- 
tmct,  and  to  compel  the  conveyance  of  a  certain  tract  of  land  situ- 
ated in  said  county  of  Umatilla,  and  described  as  lot  8,  section  19^ 
T.  4N.,  B.  35E. 

The  appellant  alleged  in  his  complaint,  in  substance,  that  on  the 
twenty-first  day  of  March,  1873,  the  respondent  Snider,  then  being 
owner  of  the  land,  agreed  in  writing  to  sell  the  same  to  appellant 
for  fifty  dollars,  to  be  paid  by  the  latter  to  the  former  as  soon  as 
the  patent  was  received  from  the  United  States.     That  appellant 
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therenpon  entered  upon  and  took  possession  of  said  land,  and  made 
yalnable  improvemeuts  thereon,  that  a  patent  for  the  land  had  been 
issaed  on  the  first  day  of  March,  1877,  to  Snider;  that  in  1882  he 
deeded  it  to  the  respondent  Crews,  and  that  Crews,  prior  to  the 
time  of  the  making  the  deed,  had  notice  of  appellant's  right  to  it. 
That  in  August,  1882,  Crews  took  forcible  possession  of  the  land, 
and  has  ever  since  remained  in  the  possession  thereof;  that  on  the 
fourteenth  day  of  October,  1882,  appellant  tendered  to  Snider  one 
hundred  dollars,  and  on  the'  twenty-tirst  of  that  month,  same  year, 
tendered  a  like  sum  to  Crews  and  demanded  from  each  of  them  a 
conveyance  of  the  land^  and  that  they  had  each  refused  to  make  such 
conveyance. 

The  respondents  specifically  denied  all  the  allegations  of  the  com- 
plaint, but  did  not  set  forth  any  affirmative  matters  of  defense.  The 
ease  was  referred  to  a  referee,  to  take  the  testimony  and  report  the 
facts  and  law  thereon.  The  reference  was  ordered  in  June,  1884/ 
and  on  the  thirtieth  of  that  month,  same  year,  the  referee,  against  the 
protest  of  the  appellant,  closed  the  testimony,  'and  prepared  and 
filed  his  report  therein,  whereby  he  found  in  favor  of  the  respond- 
ents. The  appellant's  counsel,  upon  the  filing  of  the  report,  filed  a 
motion,  supported  b^  his  affidavit,  in  which,  among  other  things, 
he  stated  that  he  desired  and  expected  to  procure  some  record  evi- 
dence from  Union  county,  showing  the  time  when  the  respondent, 
Snider,  made  his  final  proof  and  payment  for  the  land  in  contro- 
versy, and  in  which  motion  he  prayed  the  court  to  set  aside  the  said 
report,  for  irregularity  and  misconduct  upon  the  part  of  the  said 
referee  in  not  allowing  him  a  sufficient  time  in  which  to  procure 
the  evidence. 

The  respondents  opposed  the  motion,  and  the  court  overruled  it, 
and  confirmed  the  report  of  the  referee,  and  gave  the  decree  thereon, 
from  which  the  appeal  is  taken. 

It  appears  from  the  evidence  taken  by  the  referee,  that  the  appel- 
lant, in  1866,  bought  from  some  occupant  the  improvements  on  the 
land  in  controversy;  that  he  claimed  to  hold  the  possession  of  it 
with  the  remainder  of  his  claim,  which  appears  to  have  been  a  kind 
of  squatter^s  right,  until  March,  1871,  when  the  respondent  Snider 
came  on  and  erected  a  fence,  against  the  will  of  appellant,  dividing 
the  land  from  the  balance  of  his  claim;  subsequently  the  appellant 
received  notice  from  the  land  office  at  La  Grande,  Union  county, 
that  the  plat  had  been  filed  in  that  office,  and  soon  after  he  went 
and  filed  on  the  land;  but  at  the  same  time  he  was  informed  by  the 
officers  of  the  land  office  that  Snider  had  filed  on  it.     That  after- 
wards he  heard  that  Snider  had  made  his  final  proof  on  the  land, 
and  thereupon  he  filed  affidavits  for  a  rehearing  of  the  case,  and 
forwarded  them  to  the  commissioners  of  the  general  land  office  at 
Washington;  that  thereafter  he  was  notified  by  the  land  ofiSce  at  La 
Grande  that  the  office  there  had  been  advised  by  the  commissioner 
at  Washington,  that  a  rehearing  of  the  case  had  been  ordered  be- 
fore the  La  Grande  office,  and  that  the  latter  office  had  set  the  time  for 
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BTioh  rehearing  for  the  twenty-first  day  of  March,  1873.  It  further 
appears  that  on  said  twenty-first  day  of  March,  1873,  the  appellant 
and  Snider  were  both  at  the  La  Grande  office,  and  appellant  claims 
that  Ihen  and  there  he  atid  Snider  entered  into  a  written  contract, 
which  was  made  an  exhibit  in  the  case,  and  of  which  the  following 
is  a  copy : 

"Ex.  'C,'  Plaintiff's  Proofs. 
''This  agreement,  made  between  D.  A.  Bichards  and  W.  A.  Sni- 
der, as  a  settlement  of  all  matters  of  dififerences  between  them,  up 
to  this  day: 

*  *  ^yUnesaeth,  That  said  Bichards  is  to  pay  to  said  Snider  the  snm 
of  fifty  dollars  in  gold  coin,  and  said  Snider  is  to  execute  and  de- 
liver to  said  Bichards  a  good  and  sufficient  deed,  or  conveyance,  of 
lot  8,  sec.  19,  4,  35  east,  as  soon  as  patent  is  received  from 
United  States,  and  said  sum  of  fifty  dollars  to  be  then  due  and  pay- 
able; or,  if  patent  is  issued  therefor  to  said  Bichards,  he  is  to  de- 
dnet  from  said  fifty  dollars  whatever  is  paid  to  the  United  States  for 
entrauce  money,  and  said  Bichards  to  be  entitled  to  immediate  pos- 
session of  said  lot  8,  and  both  parties  to  do  and  perform  every  act 
necessary  to  carry  out  this  agreement,  and  obtain  title  from  the 
United  States.  D.  A.  Bichards, 

•*Ddted  March  21,  1873.  W.  A.  Snider." 

The  respondent.  Snider,  in  his  testimony,  denied  that  he  had  ever 
executed  any  such  contract.  He  admitted,  upon  cross-examination, 
that  he  was  in  La  Grande  on  March  21,  1873;  stated  that  he  went 
there  to  look  at  some  land  plats  and  attend  the  rehearing  referred 
to,  but  the  appellant  testified  positively  to  its  execution  by  both 
parties.  The  following  is  the  testimony  given  by  appellant  upon 
that  point,  viz  : 

'•  Q.  18. — Did  you  attend  at  La  Grande  at  the  time  specified  in 
the  letter  filed  in  this  case,  and  marked  'Exhibit  A,"  plaintiff's 
proofs  ? 
**A. — ^Tes,  sir. 

"Q.  19. — Did  you  have  any  conversation  with  Mr.  Snider  at  that 
place  and  time,  and,  if  so,  what  was  said? 

•*  A. — Yes;  I  had  a  conversation  with  him.  We  met  here  for  the 
purpose  of  settling  that  contest,  and  he  stated  he  would  not  contest 
for  the  land  any  further.  After  he  made  that  statement,  I  told  him 
that  if  the  patent  issued  to  him,  that  as  he  had  made  hisfiaal  proof, 
if  he  would  make  me  a  deed,  I  would  pay  him  the  entrance  money, 
or  pay  bim  fifty  dollars  in  cash,  and  he  was  to  give  me  a  good  and 
SQflicient  deed.  Then  there  was  an  agreement  drawn  up  to  that 
effect.  After  the  agreement  was  made  and  signed,  I  asked  bim  if  he 
thoroughly  understood  the  contents  of  that  agreement,  and  he  said 
he  did.  I  told  him  I  wanted  him  to  thoroughly  understand  it,  so 
that  there  would  be  no  further  trouble  about  it.  He  said  I  need  not 
have  any  fear  about  it;  that  he  never  went  back  on  his  word. 

•*  Q.  20. — After  you  had  this  conversation,  in  which  Snider  stated 
that  he  would  not  contend  for  the  land,  was  there  a  written  agree- 
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ment  made  and  entered  into  between  the  parties,  and,  if  so,  state 
what  you  know  about  it  ? 

*' A. — ^There  was  a  written  agreement  entered  into,  drawn  up  by 
Colonel  Ellsworth,  and  signed  by  myself  and  Snider. 

''Q.  21. — What  was  done  with  this  agreement  after  it  was  entered 
into? 

''  A. — It  was  placed  inthe  hands  of  the  receiver  at  the  land  office 
at  La  Grande,  for  safe  keeping,  I  suppose." 

He  then  identified  the  agreement,  and  it  was  filed  and  marked  as 
shown  by  the  exhibit.  Another  witness,  A.  B.  Thompson,  testified, 
on  behalf  of  the  appellant,  that  he  was  at  La  Orande,  on  or  about 
the  twenty  first  day  of  March,  1873;  that  he  went  there  as  a  witness 
for  appellant  in  the  land  case;  heard  appellant  and  respondent  Sni- 
der and  Col.  Ellsworth,  talking  about  the  land;  that  they  settled 
it;  that  the  way  it  was  settled,  appellant  was  to  have  the  land,  and 
said  respondent  was  to  have,  he  thought,  fifty  dollars;  that  the  re- 
spondent was  to  give  the  appellant  a  title  to  it;  that  there  was  an 
agreement  drawn  up  by  Col.  Ellsworth,  and  read,  and  both  signed 
it.  They  said  it  was  such  agreement;  that  witness  could  not  read  it; 
that  Col.  Ellsworth  ri  ad  it  in  that  way.  It  appears  also  that  the 
appellant  began  to  occupy  the  land  soon  after,  and  while  there  is 
some  question  as  to  the  extent  and  notoriety  of  his  occupancy,  yet 
there  is  no  doubt  but  that  he  farmed  the  land  for  several  years  after 
the  agreement  is  claimed  to  have  been  made,  and  raised  several 
crops  on  it.  It  also  appeared  that  the  respondent,  Snider,  had  a 
tract  of  land  adjoining  the  land  in  question,  and  that  he  sold  it  off 
and  left  the  country  long  before  the  deed  to  respoiuleut  Crews  was 
executed,  though  he  claimed  to  have  left  an  agent  in  charge  of  this 
land  in  question.  We  are  of  the  opinion,  from  the  weight  of  the 
evidence,  that  the  said  contract  w^s  executed  by  both  appellant  and 
Snider.  But  it  is  further  claimed,  by  the  respondents,  that  the  con- 
tract was  in  fraud  of  the  pre-emption  law  of  the  United  States;  that 
it  was  a  contract .  by  a  pre-emptor  of  United  States  government 
land,  to  convey  such  land  to  appellant  as  soon  as  he  obtained  patent. 
The  case  has  been  here  before,  upon  the  question  of  the  safficiency 
of  the  complaint,  and  this  court  then  held  that  it  could  not  be  in- 
ferred that  the  contract,  which  was  set  out  in  the  complaint,  related 
to  land  which  Snider  was  endeavoring  to  obtain  title  to  as  a  pre- 
emption, or  homestead  claim.  That  there  was  nothing  in  the  com- 
plaint, or  written  contract,  suggesting  such  a  thing.  But  it  is  farther 
claimed  by  the  counsel  that  the  facts  and  evidence  show  that  the  con- 
tract was  made  before  final  proof  or  the  issuing  of  the  certificate  of 
fiinal  proof.  This  is  the  real  point  in  the  case,  and  we  are  unable  to 
agree  with  counsel  in  the  conclusion  he  assumes.  He  has  argued, 
with  much  force,  that,  in  a  suit  for  the  specific  performance  of  such 
a  contract,  it  should  clearly  appear  that  it  was  such  a  one  as  a  court 
of  equity  would  enforce,  and  that  it  should  not  be  left  to  uncertainty 
as  to  whether  or  not  it  was  a  contract  to  sell  a  homestead  or  pre-emp- 
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tion  claim  before  final  entry,  but  the  respondents  are  not  in  a  posi- 
tion to  urge  that  view  in  very  good  grace. 

The  referee  closed  the  testimony  while  the  appellant's  counsel 
was  soliciting  a  delay,  in  order  that  he  could  produce  record  proof 
as  to  the  status  of  the  respondent's  title  when  the  contract  was  exe- 
cuted, and  the  court  refused  to  open  the  door  of  the  evidence  upon 
that  point,  as  it  might  have  done,  and  was  urged  to  do  by  said 
counsel.  It  would  have  been  much  more  satisfactory  to  this  court 
had  such  proof  been  supplied,  for  then  we  would  not  have  been 
compelled  to  spell  out  from  scraps  of  testimony  the  condition  of 
the  respondent's  title  at  the  time. 

From  the  source  referred  to,  we  are  inclined  to  the  opinion  that 
the  respondent  had,  at  the  time  the  contract  was  entered  into, 
made  his  final  proof,  and  had  paid  for  the  land.  The  appellant  tes- 
tified *that  he  had  heard  that  the  respondent  had  made  his  final 
proof;  that  he  tacitly  admitted  it  to  appellant  when  they  made  the 
contract,  and  the  testimony  of  Thompson  was  that  the  respondent 
said  in  his  presence,  before  the  day  set  for  the  contest  in  the  land 
office,  ^'that  he  would  beat  Mr.  Bichards;  that  he  had  sent  money 
to  the  office  to  pay  for  the  land;  that  he  had  the  drop  or  advantage 
of  him.*' 

Again,  the  contract  was  made  under  the  advice  of  Mr.  Ellsworth, 
an  attorney  of  this  court,  and  evidently  in  the  presence  of  the  offi- 
cers of  the  land  office,  and  was  deposited  with  them  for  safe  keep- 
ing.    We  would  hardly  presume,  therefore,  that  it  was  a  contract  m 
conflict  with  a  well  known  provision  of  a  law  of  the  United  States, 
a  clause  in  the  pre-emption  law,  which,  long  prior  to  that,  had  re- 
ceived a  construction  from  the  courts  of  the  country,  and  was  un- 
derstood generally  as  intended  to  inhibit  assignments  and  transfers 
of  pre-emption  rights,  made  for  the  purposes  of  speculating  upon 
the  bounty  offered  by  the  government  of  the  United  States  to  set- 
tlers in  ^ood  faith.     1  understand  that  the  inhibitory  clause  of  that 
law,  which  is  claimed  in  this  case  to  have  been  violated,  was  not 
designed   to  apply  to  contracts  relating  to  local  disputes  between 
those  who  had  settled  upon  the  public  domain  and  were  honestly 
endeavoring,  by  toil  and  privation,  to  secure  a  home  for  themselves 
and  families,  nor  to  a  sale  of    the  claim   after  entry  and  pay- 
ment of    the  purchase  price,  but  that  it  was  inserted  m  the  act  in 
order  to  prevent  a  class  of   land  speculators  from  acquiring  vast 
bodies  of  public  lands  through  the  agency  of  middle  men,  who  had 
no  intention  of  establishing  permanent  residences. 

In  the  case  at  bar,  both  parties  had  settled  upon  lands  belonging 
to  the  United  States,  before  the  government  survey  had  extendea 
over  them.  Each  had  a  claim,  but,  as  frequently  occurs,  they  over- 
lapped each  other.  Both  claimed  the  lot  in  dispute,  and  filed  upon 
it  in  the  land  office  as  a  pre-emption  claim.  Snider  filed  first,  and,  as 
we  infer  from  the  evidence,  made  final  proof  and  paid  for  the  land, 
but  the  appellant  entered  a  contest.  When  the  time  arrived  for  the 
hearing,  the  parties  met,  and,  probably,  considering  the  trouble  and 


7^6  West  Coast  Eepobtbb.  [Sup.  Ct  Or. 

expense  that  would  result  therefrom,  concluded,  like  sensible  men, 
to  adjust  it.     The    case    is    very  similar,   in  most  respects,  to 
that  .of  Snow  v.  Flannery,  10  Iowa,  318.     There  the  plaintiff  had 
purchased  and  settled  upon  a  claim  prior  to  the  public  survey. 
When  the  land  was  surveyed,  his  claim  proved  to  be  upon  the 
south  half  of  a  certain  quarter  section,  and  subsequently  tlie  de- 
fendant acquired  the  north  half  of  the  same  quarter  section.    They 
both  filed  upon  the  whole  quarter  section;  it  being  fractional,  con- 
tained no  smaller  sub-division  by  the  survey,  and  the  whole  quarter 
could  only  be  entered  by  one  pre-emption;  thereupon  the  defend- 
ant agreed  to  pre-empt  the  same  and  to  convey  to  the  plaintiff  the 
portion  embraced  in  his  claim,  but  after  having  secured  the  title, 
he  refused  to  execute  the  conveyance,  and  the  court  decreed  that  he 
should.     The  supreme  court  affirmed  the  decree.     It  was  ther«  held 
that  a  contract  made  before  the  issuing  of  the  patent  to  convey 
after,  did  not  violate  the  letter  or  spirit  of  the  law,  so  as  to  invali- 
date the  contract  between  the  parties,  and  that  if  such  contract 
were  in  violation  of  law,  the  defendant  was  the  party  who  committed 
the  wrong;  that  the  government  was  the  only  party  wronged,  the 
only  party  that  could  take  advantage  of  the  wrong  thus  committed; 
and  that  in  that  proceeding,  the  question  could  not  be  inquired 
into;  that  it  could  not  be  determined  in  the  proceeding  whether  the 
defendant  did  obtain  the  title  to  the  land  by  making  false  representa- 
tions at  the  time  of  his  entry.     That  the  plaintiff  did  not  violate 
any  law  by  his  contract  with  the  defendant,  and  that  the  defendant 
should  not  be  allowed  to  set  up  his  wrongful  act  in  bar  of  the 
plaintifi"s  rights. 

In  Myers  v.  Croft,  13  Wal.,  291,  it  is  held  that  a  pre-emptor  who 
has  entered  a  pre-emption  claim,  may  sell  before  patent  issues,  and 
I  find  nothing  in  the  authorities  cited  upon  the  part  of  the  respond- 
ents that  conflicts  with  that  view.  The  distinction  to  be  noted  is, 
whether  the  agreement  was  a  sale  of  the  pre-emption  right,  or  a 
vested  interest  in  the  claim,  after  its  acquisition  under  the  law. 

The  respondents'  counsel  also  claims  that  too  long  a  time  was  al- 
lowed to  elapse  by  the  appellant  before  attempting  to  enforce  the 
performance  of  the  contract,  but  time  was  not  made  the  essence  ol 
the  contract;  nor  did  the  respondent  Snider,  attempt  to  make  it  the 
essence  thereof,  by  calling  upon  the  appellant  and  demanding  its 
performance  upon  his  part  within  a  specified  time;  both  piirties  let 
it  run  on.  The  appellant  being  in  the  exercise  of  a  possessory  right 
over  the  land,  would  not  be  likely  to  urge  its  consummation,  and 
besides,  the  said  respondent  was  away,  living  in  various  other  sec- 
tions of  country,  remote  from  the  state  of  Oregon,  a  great  part  of 
the  time. 

Said  counsel  claims  also  that  the  respondent  Crews  isaparohaser 
of  the  land  in  good  faith,  and  his  equities  therefore  being  equal  to 
those  of  the  appellant,  and  having  obtained  the  legal  title,  his  posi- 
tion is  the  better.     This  would  be  true  if  he  were  an  innocent  par- 
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chaser  in  good  faith  of  the  land,  but  has  he  shown  himself  to  be 
such?  • 

To  constitute  a  purchaser  in  good  faith,  as  against  an  outstanding 
equity,  a  party  must  plead  and  prove  that  the  consideration  money 
was  bonajide,  and  truly  paid,  inaependently  of  the  recitals  in  the 
deed:  2nd  Lead.  Cases  in  Equity,  91,  120,  3rd  Americau,  from  2nd 
London  ed.;  Boon  v.  Chiles,  10  Pet.,  177. 

No  such  defense  has  been  averred  in  the  case,  nor  any  proof  made, 
iDdependenUy  of  the  recital  in  the  deed  from  Snider  to  Crews,  of 
its  payment.  Besides,  the  circumstances  surrounding  the  case,  the 
appellant  having  cropped  the  land  for  several  years  prior  to  Crews* 
purchase,  and  the  respondent  Snider  not  residing  upon  it,  were  sach 
as  would  ordinarily  pat  a  prudent  man  upon  inquiry.  It  seems 
that  Crews  reaped  a  volunteer  crop  after  he  went  onto*  the  land — 
the  result  of  former  cultivation.  It  hardly  seems  possible  that  he 
woald  have  bought  the  place  without  endeavoring  to  ascertain 
whether  or  not  appellant  did  not  claim  an  interest  in  it.  It  appears 
he  did  examine  the  records  in  the  land  office  and  of  the  county. 

The  witness  T.  J.  Shaw,  testified  that  he  had  a  conversation  with 
him  at  his,  witness's,  residence  in  Centerville  about  the  land;  that 
witness  asked  him  if  he  was  not  afraid  he  had  "  got  his  foot  in  it;** 
to  which  Crews  said  no,  he  had  been  to  Grande  Bonde,  to  the  land 
office,  and  saw  that  Bichards  had  no  shadow  of  a  show  to  hold  the 
land.  If  that  testimony  is  reliable,  Crews  must  have  learned  that 
Bichards  claimed  some  kind  of  a  right  in  the  land,  and  he  should 
have  gone  to  Bichards  to  ascertain  the  fact,  and  besides  this,  his 
deeJ  of  purchase,  under  which  he  entered  upon  the  land,  was  only 
a  quit  claim  deed.  A  purchaser  under  that  kind  of  a  deed  cannot 
cLum  to  be  a  honafde  purchaser  of  the  property.  We  have  decided 
that  question  at  this  term  in  Baker  v.  Woodward,  5  West  Coast 
Eep.,  136. 

It  is  true  that  Crews,  long  subsequent  to  his  entry,  took  from 
Snider  another  deed  to  the  lot,  a  deed  of  baria^ain  and  sale,  with 
covenants  of  warranty,  but  he  certainly  had  learned  by  the  time 
he  took  the  second  deed  that  appellant  claimed  the  land.  It  is  our 
opinion  that  the  respondents  have  not  shown  that  Crews  was  a  pur- 
chaser in  good  faith,  and  that  he  stands  in  no  better  condition  than 
Richards  would  have  stood,  if  he  had  not  executed  said  deeds. 

The  remedy  to  compel  the  specific  performance  of  it  contnvct  is 
not  to  be  exercised  as  a  matter  of  course.  Its  application  should  be 
controlled  by  circumstances,  and  courts  are  allowed  to,  and  often  do,- 
exercise  a  discretion  in  granting  it,  but,  as  it  is  said  by  Mr.  Pome- 
roy,  in  his  work  upon  Equity  Jurisprudence,  '*  whenever  a  contract 
concerning  real  property,  is,  in  its  nature  and  incidents,  entirely 
unobjectionable,  when  it  possesses  none  of  the  features  which  in 
ordinary  language,  influence  the  discretion  of  the  court,  it  is  as 
much  a  matter  of  course  for  a  court  of  equity  to  decree  its  specific 

Eeformamse,  as  it  is  for  a  court  of  law  to  give  damages  for  its 
reach:"  Sec.  1,402. 


i 
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In  the  view  we  take  of  this  case,  the  contract  sought  to  be  en- 
forced, is,  in  its  nature  and  incidents,  unobjectionable,  and  the  appel- 
lant is  entitled  to  its  performance. 

It  appears  to  have  been  entered  into  in  good  faith,  and  to  have 
been  acted  upon  by  the  parties,  and  does  not,  under  the  view  we 
have  taken,  conflict  with  any  of  the  provisions  of  the  pre-emp- 
tion act. 

Judgment  reversed,  and  let  a  decree  be  entered  as  prayed  for  in 
plaintifi^s  complaint,  and  that  he  be  required  in  the  decree  to  pay  to 
the  respondent,  Crews,  the  one  hundred  dollars,  upon  demand  of  the 
same. 


Bobbins  et  al.  v.  Benson  et  al. 

Filed  February  16, 1886, 

Account— Form  of  VEBiriOATiON— Objection  when  Waived.— A  technical  objection  to 
the  form  of  the  verification  of  an  account  furnished  the  defendant,  cannot  be  taken  aidvantage 
of  on  the  trial,  unless  the  defendant  had  previously  demanded  that  the  account  as  furnished 
be  corrected. 

Appeal  from  Union  county.     The  opinion  states  the  facts. 

Wm,  M,  Ramsey  and  Turnery  Bailey  &  Ballery,  for  the  respond- 
ents. 

John  B.  CiHea  and  BonJiam  <&  Bamsey,  for  the  appellants. 

Thayeb,  J.  This  appeal  is  from  a  judgment  of  the  circuit  court 
for  the  county  of  Union,  rendered  in  an  action  commenced  by  the 
appellants  against  the  respondents  to  recover  for  goods  sold  and  de- 
livered by  the  former  to  Mark  A.  Benson,  the  husband  of  the  re- 
spondent, Cordelia  A.  Benson.  The  appellants  allege  in  their  com- 
plaint that  Mrs.  Benson  was  liable,  under  the  act  of  1878,  defining 
the  rights  and  fixing  the  liability  of  married  women. 

The  only  question  upon  the  appeal  is  as  to  whether  the  appellants 
had  the  right  to  give  evidence  upon  the  trial  of  their  claim  sued 
upon. 

The  husband  filed  no  answer  in  the  case,  but  the  wife  interposed 
a  defense.  It  appears  that  about  the  twenty -first  day  of  February, 
1881,  and  after  the  action  had  been  commenced,  the  attorney  for 
Mrs.  Benson  demanded  in  writing  from  the  appellants  an  itemized 
account  of  the  demand  sued  upon,  and  that  in  compliance  therewith 
the  appellants  prepared  and  delivered  to  said  respondents,  about  the 
'eighth  day  of  March,  1 884,  a  copy  of  the  said  account,  verified  by 
one  of  the  appellants,  to  the  effect  that  it  was  a  true  and  correct 
copy  of  the  said  account.  The  case  came  on  for  trial  before  the  said 
court  at  the  May  term,  1884.  Upon  the  trial  the  appellants  called 
a  witness  and  undertook  to  prove  by  him  the  correctness  of  their 
account,  whereupon  the  counsel  for  the  respondent  objected  to  any 
proof  being  given  concerning  it,  upon  the  grounds  that  the  copy 
furnished  was  not  properly  verified.     The  court  sustained  the  objec- 
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tioQ,  and  excluded  the  evidence^  and  the  appellants'  counsel  excepted 
to  the  ruling. 

The  appellants,  in  consequence  of  the  ruling,  were  not  able  to 
give  any  evidence  of  their  claim,  and  were  therefore  nonsuited,  on 
motion  of  the  respondent's  counsel.  The  ruling  of  the  court  against 
the  admission  of  the  evidence  is  assigned  as  error. 

We  are  of  the  opinipn  that  the  verification  to  the  account  was  not 
strictly  in  accordance  with  the  requirements  of  the  statute  upon  the 
subject.  That  it  should  have  been  that  the  account  was  true.  But 
we  are  of  opinion  also,  that  the  said  respondent  had  no  right  under 
the  circumstances  of  the  case  to  raise  the  question.  The  account 
had,  evidently,  been  furnished  in  good  faith ;  it  had  been  secured 
Sod  kept  by  the  respondent  for  more  than  a  month  without  objec- 
tion. The  defect  in  the  verification  was  but  slight,  and  practically 
unimportant,  and  the  respondent  must  be  deemed  to  have  waived  it. 

The  copy  was  furnished  in  accordance  with  the  demand,  and  if 
the  respondent  desired  to  have  it  properly  verified,  she  should  have 
notifiea  the  appellants  of  the  fact.  8he  had  no  right  to  accept  it  as 
a  compliance  with  the  requirements  of  the  statute,  and  when  the 
trial  came  on,  object  to  it  for  the  first  time:  Hull  v.  Ball  et  al.,  16 
How.,  P.  R.,  305;  Dennison  v.  Smith,  1  CaI.,  437. 

If  a  party  in  such  a  .case  intends  to  insist  upon  a  strict  compli- 
aDce  with  a  technical  requirement,  he  must  not  remain  silent,  when 
it  is  his  duty  to  speak,  as  he  might  thereby  mislead  another  party, 
■  to  his  injurv.  Good  faith  required  the  respondent  to  make  her  ob- 
jection to  the  verification  of  the  accouat  in  this  case,  within  a  rea- 
sonable time  after  it  was  delivered  to  her,  so  that  the  appellants 
would  have  had  an  opportunity  to  correct  the  defect,  but  having 
failed  to  do  so,  her  objection  afterwards  should  not  have  been 
beard. 

The  judgment  is  therefore  reversed,  and  the  case  remanded  for  a 
new  trial. 


DWEEE    V.     GaLBBEATH. 

Filed  Fdn-uarv  18,  1886. 

TsnPAAS  TO  Lawd— JosTiCB  Court— QaESTioN  ok  Title.— In  an  action  for  trespass  to 
real  property,  begun  in  the  justice's  court,  if  the  title  to  the  land  is  called  in  question  by 
aofiwer  or  plea,  the  jurisdiction  of  the  justice  is  lost. 

Appeal  from  Washington  county.  The  opinion  on  the  prior 
hearing  is  reported  5  West  Coast  Bap.,  602. 

Thateb,  J.  When  the  decision  was  made  in  this  case,  in  which  a 
rehearing  is  now  sought  to  be  had,  I  was  very  strongly  impressed 
with  the  belief  that  where  a  party  to  an  action  in  justices  court 
was  compelled,  in  order  to  maintain  the  action,  or  a  defense  thereto, 
to  prove  title  to  real  property,  he  would,  if  plaintiff,  fail  to  estab- 
lish his  case,  and,  if  defendant,  be  precluded  from  proving  his  de- 
fense.   The  jurisdiction  of  a  justice  court  does  not  extend  to  an  ac- 


740  West  Coast  Eeporteb.  [Sup.  Ct  Or. 

tioQ  in  which  the  title  to  real  property  comes  in  question,  and  I 
believe  that  the  party  who  would  have  to  give  evidence  of  title  in 
order  to  sustain  a  complaint  on  the  one  hand  or  a  defense  on  the 
other,  would  be  the  unfortunate  party  in  the  case.     Thus,  if  A. 
were  to  sue  B.  for  a  trespass  upon  land  that  was  unoccupied,  or  in 
the  possession  of  a  third  person,  and  his  complaint  were  denied  by 
B.,  he  would  fail  in  his  action,  for  the  reason  that  he  could  not 
prove  his  cause  of  action  without  introducing  evidence  of  his  title 
to  the  realty.     Upon  the  other  hand,  if  A.  were  in  possession  of  the 
real  property  in  fact,  and  B.,  in  order  to  maintain  au  affirmative 
defense,  were  compelled  to  allege  and  prove  facts  that  would  raise 
the  question  of  title,  he  would  fail  in  his  defense.     That  a  court  ol 
a  justice  of   the  peace  has  jurisdiction  of   an  ordinary  trespass 
to  real  property,  there  can  be  no  doubt.     Injuries  to  the  possession 
of  an  occupant  of  land,  is  an  ordinary  subject  of  the  jurisdiction^ 
of  that  court,  and  I  could  discover  no  other  reasonable  solution  of 
the  question.    The  case  of  Cox  v.  Graham,  3  Iowa,  347,  seems  to 
support  this  view. 

•  But  since  the  motion  for  a  rehearing  has  been  filed,  my  attention 
has  been  called  to  the  decision  of  the  Indiana  courts  upon  a  simi- 
lar statute  to  ours,  which  hold  that  if  title  comes  in  question  by 
defense  or  plea,  the  justice  is  ousted  of  his  jurisdiction:  Parker  v. 
Burrell,  3  Black.  Ind.  B.,  411;  and  as  the  legislative  assembly  has, 
since  our  first  decision,  passed  an  act  providing  for  the  transfer  of 
the  case  from  the  justice  to  the  circuit  court  when  title  to  real 
property  shall  come  in  question,  and  which  will  obviate  any  further 
embarrassment  from  that  source,  I  feel  inclined  to  change  my  first 
view,  and  hold  that  the  circuit  court,  nor  the  justice,  had  any  jurisdic- 
tion in  the  action.  I  am  not  fully  satisfied  with  that  construction 
of  the  statute  relating  to  the  matter,  but  my  associates  are  of  the 
opinion  that  it  is  the  correct  interpretation  of  it,  and  through  de- 
ference to  them,  and  infiuenced  by  the  circumstances  referred  to, 
I  have  been  induced  to  make  the  change. 

The  former  decision  will,  therefore,  be  modified  as  follows:  The 
decision  of  the  circuit  court  will  be  reversed,  and  the  case  be  re- 
manded to  that  court,  with  directions  to  dismiss  it  for  the  want  of 
jurisdiction  of  the  justice  court,  or  of  that  court  on  appeal,  to 
try  it. 


Cbowley  et  al.  v.  State. 

Filed  Februarp  18, 1885. 

Justice's  Judgment — Appeal— Costs, — A  judgment  of  a  justice  of  the  peace,  rendered 
upon  a  conviction  for  an  assault  and  battery,  is  sufficient,  if  in  conformity  with  the  statute. 
Such  judgment  may  include  the  cosU  in  the  impri.^onment.  In  an  affirmance  of  Auch  jodinneDt 
on  appeal,  the  circuit  court  should  not  include  therein  the  costncf  the  trial  in  thvljwer 
court. 

Appeal  from  Polk  county.    The  opinion  states  the  facts. 
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Daly  (t  Bailer,  for  appellauts. 

Oeo,  E,  Chamberlin,  for  respondents. 

Lord,  J.  This  cause  comes  here  npon  an  appeal  from  the  circuit 
court,  on  a  writ  of  review  from  a  justice's  court,  wherein  the  appel- 
lants were  charged  with  an  assault  and  battery,  found  guilty,  and  a 
judgment  entered  as  follows: 

"The  above  named,  John  F.  Crowley,  S.  H.  Crowley,  T.  H.  Pick- 
ens, having  been  brought  before  me,  Thomas  Pearce,  a  justice  of  the 
peace,  for  the  precinct  in  the  county  and  state  aforesaid,  in  a  crim« 
mal  action  for  the  crime  of  assault  and  battery,  and  the  said  John 
F.  Crowley,  S.  H.  Crowley  and  T.  H.  Pickens,  having,  thereupon, 
pleaded  not  guilty,  and  being  duly  tried  by  a  jury,  and,  upon  such 
trial,  duly  convicted,  I  have  adjudged  that  each  of  the  said  defend- 
ants, John  F.  Crowley,  8.  H.  Crowley,  and  T.  H.  Pickens,  pay  a  fine 
often  dollars  and  twenty-four  and  twenty-four  one  hundredth  dollars 
of  the  costs  of  the  said  action,  {  being  taxed  at  seventy- two  dollars 
and  thirty-five  cents,  and  that  in  default  of  the  payment  of  said  fine 
and  costs,  by  any  one  of  said  defendants,  he  be  imprisoned  in  the 
county  jail  of  Polk  county,  Oregon,  until  said  fine  and  costs  be 
paid,  not  exceeding  seventeen  days.  Thomas  Pearce, 

''Justice  of  the  Peace  as  aforesaid." 

The  circuit  court  affirmed  the  judgment,  and  further  ordered  and 
adjudged  that  the  defendants  have,  and  recover,  judgment  of  the 

plaintiffs  for  their  costs  herein,  taxed  at -dollars,  and  the  costs 

of  the  lower  court,  taxed  at  eighty-one  dollars  and  thirty  cents,  for 
which  execution  may  issue. 

The  first  error  assigned  is,  that  the  judgment  of  the  justice  of  the 
peace  included  the  costs  in  the  imprisonment.  This  is  in  conformity 
with  the  requirements  of  section  94,  p.  474.  A  statute  will  not  be 
declared  void  in  whole  or  in  part,  unless  its  invalidity  is  distinctly 
pointed  out  and  made  clearly  manifest.  The  general  rule  i^,  that 
every  intendment  must  be  given  in  its  favor. 

In  the  absence  of  any  authority  cited,  or  sound  reason  suggested, 
showing  the  invalidity  of  the  section,  we  are  of  the  opinion  the  error 
assigned  is  not  well  taken. 

The  next  error  alleged  is,  that  the  judgment  of  the  circuit  court 
included,  besides  the  costs  of  trial  in  that  court,  the  costs  of  the 
lower  court. 

This,  probably,  would  have  been  better  omitted,  and  the  court 
below  directed  to  proceed  in  the  matter  reviewed,  according  to  its 
decision. 

We,  therefore,  direct  the  judgment  to  be  modified  according  to 
the  view  herein  expressedj  but,  in  all  other  respects,  the  judgment 
is  affirmed.     Neither  party  is  entitled  to  costs  in  this  court. 
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tion  in  which  the  title  to  real  property  oomes  in  qnestioD,  &nd  I 
believe  that  the  party  who  would  have  to  Rive  evidence  of  title  in 
order  to  sustain  a  complaint  on  the  one  hand  or  a  defense  on  the 
other,  would  be  the  unfortunate  party  in  the  case.  Thus,  if  A. 
were  to  sue  B.  for  a  trespass  upon  land  that  was  unoccupied,  or  in 
the  poBsessioQ  of  a  third  person,  aud  his  complaint  were  denied  by 
B.,  he  would  fail  in  his  action,  for  the  reaaon  that  he  could  not 
prove  his  cause  of  action  without  introducing  evidence  of  his  title 
to  the  realty.  Upon  tbe  other  hand,  if  A.  were  in  possessioD  oE  the 
real  property  in  fact,  and  B.,  in  order  to  maintain  ati  affirmative 
defense,  were  compelled  to  allege  and  prove  facts  that  would  raise 
the  question  of  title,  he  would  full  in  his  defense.  That  a  court  oj 
a  justice  of  the  peace  has  jurisdiction  of  an  ordinary  trespass 
to  real  property,  tbere  can  be  no  doubt.  Injuries  to  tbe  possession 
of  an  occupant  of  laud,  is  an  ordinary  subject  of  the  jurisdiction 
of  that  court,  and  I  could  discover  no  other  reasonable  solution  ol 
the  question.  Tbe  case  of  Cox  v.  Orahaoi,  3  Iowa,  347,  seemato 
support  this  view. 

But  since  tbe  motion  for  a  rehearing  has  been  filed,  my  atteutioa 
has  been  called  to  the  decision  of  tbe  Indiana  courts  upon  a  simi- 
lar statute  to  ours,  which  hold  that  if  title  comes  in  question  by 
defense  or  plea,  the  justice  is  ousted  of  his  jurisdiction :  Parker  v. 
Bnrrell,  3  Black.  Ind.  R.,  411;  and  as  tbe  legislative  assembly  has, 
since  our  first  decision,  passed  an  act  providing  for  the  transfer  of 
the  case  from  the  justice  to  tbe  circuit  court  when  title  to  teal 
property  sball  come  in  question,  and  which  will  obviate  any  further 
embarrassment  from  that  source,  I  feel  inclined  to  change  my  first 
view,  and  hold  that  tbe  circuit  court,  nor  tbe  justice,  had  any  jurisdic- 
tion in  the  action.  I  am  not  fully  satisfied  with  that  construction 
of  the  statute  relating  to  tbe  matter,  but  my  associates  are  of  tlie 
opinion  that  it  is  the  correct  interpretation  of  it,  and  through  de- 
ference to  them,  and  influenced  by  the  circumstanoes  referred  to, 
1  have  been  induced  to  make  the  change. 

The  former  decision  will,  therefore,  be  modified  as  follows;  The 
decision  of  the  circuit  court  will  be  reversed,  and  the  case  be  re- 
manded to  that  court,  with  directions  to  dismiss  it  for  tbe  want  of 
jurisdiction  of  the  jnstioe  court,  or  of  that  court  on  appeal,  to 
try  it. 


Crowley  et  al.  v.  State. 

Filai  Ftbrmry  IS,  ISSS. 

Jobtiob'b  JoTwaBirr— Appkai.— Cmsts.— a  judKnn 
upon  a  cnnviction  for  an  aiHuuIt  Bud  battery.  \a  siiISi 
Sucb  jadgnierit  m&y  iDcliidti  Lhe  cnatti  in  the  ituEiriHOa 
UD    Bppe^,    the  cirouiC    UDurt    BhoulH 

Appeal  from  Polk  county.     The  opinion  statea  tbe 
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Daly  A  Bailer,  for  appellauts. 

Oeo.  E,  Ghamberliny  for  respondents. 

LoBDy  J.  This  cause  comes  here  npon  an  appeal  from  the  circuit 
court,  on  a  writ  of  review  from  a  justice's  court,  wherein  the  appel- 
lants were  charged  with  an  assault  and  batterj,  found  guilty,  and  a 
judgment  entered  as  follows: 

"The  above  named,  John  F.  Crowlev,  S.  H.  Growler,  T.  H.  Pick- 
ens,  having  been  brought  before  me,  Thomas  Pearmi.  ii  jusilc^f-  of  iha 
peace,  for  the  precinct  in  the  county  and  state  Miartsui^  ji.  u  orim- 
mal  action  for  the  crime  of  assault  and  battery,  ani  znt  au.i  •'^.tnn 
F.  Crowley,  S.  H.  Crowley  and  T.  H.  Pickens,  iskT-nir  xiierf»iuiaii» 
pleaded  not  guilty,  and  being  duly  tried  by  a  jxcy,  uni  in«  a.  «n:ai 
trial,  duly  convicted,  I  have  adjudged  that  eaen  of  zi»t  «t^«l  Ltni-iniL- 
ants,  John  F.  Crowley,  8.  H.  Crowley,  and  T.  H.  PjcknA  -:«i^  ^  ' 
often  dollars  and  twenty-four  and  twenty-fonronehunirtjLiL  ^,.[ 
of  the  costs  of  the  said  action,  1  being  taxed  at  aevenrr.twi  u^r 
and  thirty-five  cents,  and  that  in  default  of  the  paymeir:  ir  w^: 
and  costs,  by  any  one  of  said  defendants,  he  be  impTAinosL  ji^ 
county  jail  of  Polk  county,  Oregon,  until  said  fine  ani  isitr^ 
paid,  not  exceeding  seventeen  days.  Thomas  limnst^ 

** Justice  of  ihe  Peaoe  m-  ir  »-**«i*L  • 

The  circuit  court  aflSrmed  the  judgment,  md  innbs  ir  lkt^i  n^.j 
adjudged  that  the  defendants  have,  and  reoofwm.  jnaxm^fin  -J,  -^.za 

plaintiffs  for  their  costs  herein,  taxed  at -doLicfe.  aLui  -uti  !r:4;3» 

of  the  lower  court,  taxed  at  eighty-one  dollars  ■&£  xtjrrr  tfixLrjt^'ije 
which  execution  may  issue. 

The  first  error  assigned  is,  that  the  jadgnHBc  of  !»  TLtr./^  -.c  ii«<* 
peace  included  the  costs  in  the  imprisonment.  Tuir  if  A  •r.rt  -':." 


with  the  requirements  of  section  94,  p.  474^  A  EnsLiat  w^  1,-1;  -^ 
declared  void  in  whole  or  in  part,  unleiB  h^  inTMuL^rT  j§  :..♦.-]:]—  x 
pointed  out  and  made  clearly  manifest  Tut  ^sbhciJ  rLit  i*.^.^^ 
every  intendment  must  be  given  in  its  faTor. 

In  the  absence  of  any  authoritjr  cited,  or  ^vmii  miicfi  ^ii-tm^z*): 
showing  the  invalidity  of  the  section^  wttat  u:  -iut  ici-oliui  ^-1^    *    ^^ 
assigned  is  not  well  taken. 

The  next  error  alleged  is,  that  the  ;iii3ii»m:  -y  1;,^  •. ...,  *  ,..,, 
included,  besides  the  costs  of  trial  iii  uuc  Mun  \Ji  *r  -jk  i  * 
lower  court.  -  -  "-t       ,     . 

This,   probably,  would  have  beec  *j^jaa:  iim::i«.   ^^^^i  -.^  ^^, 

below  directed  to  proceed  in  the  nusMr  n-^ivmi.i^  v*-  r'  -  *   •"  "^  * 
decision.  "       -''"   -  *-r  ^^  -3 

We.  therefore,  direct  the  judgow-:  -n  i*  :ntinA^*   >^^r  ' » 

the  view  herein  expressed j  but,  it  C  ikkt  'Ps^fi^a^A  *•♦       -     -^  ^ 
is  affirmed.    Neither  party  is  mt^tj^i  7%  sm&  «  -        *'*^  • '  *^  ^^^ 
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SUPREME  COURT  OF  UTAH. 
People  v.  Callaohan  et  al. 

FtUd  March  t,  1886. 

CbimtnalLaw— MuBDEB  AND  Makslaoqhteb— Instbuotionb.— Theevideaooreriewedand 
held  BufiScient  to  warrant  the  court  in  submitting  the  question  as  to  the  degree  of  the  homi- 
cide  to  the  jury,  and  in  refusing  an  instruction  that  the  facts  only  maoe  out  a  case  of 
manslaughter. 

The  Same  -Sslf-Befense— Bubden  of  Pboof.— In  a  prosecution  for  murder,  after  the 
homicide  is  f -roved  beyond  a  reasonable  doubt,  the  burden  of  proof  devolves  upon  the  defend- 
ant to  show,  by  a  preponderance  of  evidence,  that  the  killing  was  the  result  uf  sudden  passioD 
or  in  necessary  self-defense. 

Am  Eeboneous  Instbuotion,  if  Favobable  to  the  defendant,  cannot  be  complained  of  by 
him. 

Malice  How  Mat  be  Defined.— A  definition  of  the  word  "  malice,"  as  used  in  oonoecttoa 
with  the  d^^ees  of  homicide,  may  be  given  in  the  language  of  the  stattfte. 

MoBDEB— Self-Defekse,  WHAT  CONSTITUTES. — A  killing  is  justified  if  at  the  time  thereof 
the  decea«-ed  was  attacking  the  defendant,  and  the  attack  was  of  such  a  character  aa  to  im- 
peril the  life,  or  do  some  great  bodily  harm,  and  so  imminent  and  pressing  that  a  man  of 
ordinary  prudence,  in  the  same  or  like  circumstances  would  believe  that  it  was  necessary  to 
take  the  life  of  his  assailant,  to  save  his  own  or  prevent  his  receiving  great  bodily  harm,  and 
the  defendant,  so  menaced,  acted  in  good  faith  and  used  no  more  force  than  was  necessary  to 
save  bis  own  life  or  prevent  great  bodily  harm  to  himself,  although  it  afterwards  appeared 
that  such  danger  was  only  apparent  and  not  reaL 

Dbclabations  When  Part  of  Res  Gestae.— The  declaration  of  the  deceased,  that  the 
defendant  shot  him,  if  made  a  few  seconds  after  the  shot  was  fired,  is  admissible  as  part  of 
the  rt»  getUse.  The  rule  is  different  as  to  declarations  of  the  defendant  made  after  ne  had 
gone  several  miles  from  the  place  of  the  homicide. 

Dtino  Declabations  Reduced  to  Wbitino  abb  Admissible. —Dying  dedarationa,  whidi 
are  taken  down  in  writing  at  the  time  they  were  uttered,  although  not  signed  by  the  deeraaed, 
are  admissible  in  evidence,  if  it  appears  that  such  declarations  were  made  under  the  preeeot 
apprehension  of  impending  death. 

Evidence— Defendant  Witness  in  Own  Behalf.— Where  a  defendant  in  a  criminal 
prosecution  becomes  a  witness  in  his  own  behalf,  the  court  may  direct  the  attention  of  the 
jury  to  such  fact,  if  the  credibility  of  the  witness  and  the  weight  of  his  evidence  is  left  exda- 
sively  to  the  jury. 

Cbiminal  Law— Who  ABE  Pbincipals. — All  persons  ooncerned  in  the  commissioa  of  a 
felony,  whether  they  directly  commit  the  act  constituting  the  offense,  or  aid  and  abet  in  its 
commisnion,  though  nut  present,  may  be  indicted,  tried  and  punished  as  principals^  under 
section  168  of  the  criminal  praciice  act. 

The  Sepabation  of  the  Jubt,  Dubino  the  Pboobbbs  of  the  trial,  will  not  wanant  a 
reversal 

Appeal  from  the  second  district  coart.  The  opinion  states  the 
facts. 

Arthur  Brown^  for  the  appellant. 

Zera  Snow  And  TF.  H,  Dickson,  for  the  respondent. 

Emerson,  J.  The  appellant,  Gallaghan,  was  jointly  indioted  with 
Fennell  and  Fitzgerald,  charging  them  with  marder  in  the  first  de- 
gree, in  the  killing  of  one  Daniel  Mahoney,  at  Frisco,  in  Beaver 
county.  All  three  pleaded  not  gailtj,  ana  upon  the  case  being 
called  for  trial,  the  defendant  Fennell  elected  to  be  tried  separately, 
and  the  trial  proceeded  as  to  the  other  two. 

When  the  prosecution  rested  their  case, .  at  the  close  of  their  evi- 
dence in  chief,  the  counsel  for  the  defendant  Fitzgerald  moved  for 
his  discharge,  on  the  ground  ''  that  there  was  no  evidence  implicat- 
ing him  with  any  criminal  act  in  the  case. "  After  argument  the 
motion  was  granted,  and  Fitzgerald,  the  discharged  defendant,  was 
the  first  witness  sworn  on  the  part  of  the  defense. 
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Callaghan  was  convicted  of  murder  in  the  second  degree,  and  was 
sentenced  to  imprisonment  in  the  penitentiary  for  a  period  of  four- 
teen yearSy  and  appeals  from  the  judgment,  and  from  an  order  de- 
nying his  motion  for  a  new  trial. 

The  record  presents  several  exceptions  taken  to  the  rulings  of  the 
court,  during  the  progress  of  the  trial,  together  with  a  great  num- 
ber of  exceptions  relating  to  the  instructions  given  and  refused,  and 
which  will  be  noticed  in  the  order  in  which  they  were  presented  to 
this  court. 

The  first  point  urged  upon  our  attention  by  the  appellant  is,  that 
the  court  erred  in  refusing  to  instruct  the  jury  that  it  was  a  case  of 
manslaughter  only. 

It  is  the  practice  of  the  jury,  under  proper  instructions  from  the 
court,  to  determine  the  degree  of  the  homicide,  and  the  court 
should  not  usurp  this  function.  The  court  should,  as  it  did  in  this 
case,  inform  the  jury  what  circumstances  will,  in  law,  reduce  a 
homicide  from  murder  to  manslaughter,  or  render  it  excusable  or 
jostifiable,  and  leave  them  to  apply  the  law  to  the  facts  in  proof.  A 
case  might  be  imagined,  where  the  testimony  was  so  clear,  positive 
and  uncontradicted,  that  the  court  would  be  authorized  to  instruct 
the  jury,  that  the  uncontested  facts  did  not  bring  the  case  within 
any  of  the  higher  degrees  of  homicide,  but  whether  the  defendant 
is  guilty  of  some  lower  offense,  or  not  guilty  at  all ,  must  still  be 
left  to  the  jury  upon  the  facts  as  they  shall  find  them.  This,  cer- 
tainly, is  not  a  case  like  the  one  last  above  referred  to. 

It  appears  from  the  record  of  the  testimonv  sent  up,  that  the 
deceased  was  a  constable  and  night  watchman;  that  the  shooting,  re- 
salting  in  his  death,  occurred  at  about  three  o'clock  on  Sunday  morn- 
ing, August  3,  1883,  while  he  was  on  duty  as  such  night  watchman. 
The  place  where  this  unfortunate  affair  occurred  is  what  is  known 
on  this  coast,  as  a  mining  camp.  It  appears  that  there  had  been 
some  considerable  disturbance  in  different  portions  of  the  town/ 
during  the  early  part  of  the  evening,  and  preceding  the  shooting.  It 
also  appears,  from  the  testimony,  that  the  appellant  and  the  other 
two  defendants  came  down  from  the  Carbonate  mine  early  in  the 
e?ening  of  Saturday;  that  thej  were  together  visiting  saloons  and 
other  places  and  drinking  quite  freely.  That  the  deceased,  while 
in  the  discharge  of  his  duty,  had  met  them  several  times,  and  had 
accosted  them,  at  one  time  asking  them  if  they  knew  who  had  fired 
certain  ^' shots;"  of  which  they  disclaimed  having  any  knowledge. 
There  was  testimony  on  the  part  of  the  prosecution  tending  to  show 
that  subsequently  to  this  time,  the  three  were  together  and  were 
watching  for  some  one,  and  that  the  deceased  was  the  one  for  whom 
they  were  watching.  Other  witnesses  testified  that  they  heard  the 
shooting  at  the  time  the  deceased  was  killed,  and  saw  the  defend- 
ants running  from  the  scene,  and  heard  the  appellant  say  at  this  time 
**  I  got  him  at  last." 

With  the  above  testimony  in  the  case  for  the  jury  to  weigh  and  de- 
termine, it  was  not  error  for  the  court  to  refuse  the  instruction 
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asked.     In  connection  with  this  request  to  charge,  the  appellant 
claims,  that,  at  the  time  of  the  shooting,  the  deceased  assanlted  him 
and  fired  the  first  shot.     There  is  some  coDflict  in  the  testimony  as 
to    what  occurred  just  at  that  time.      The  shooting  occurred  im- 
mediately after  the  deceased]had  ordered  the  appellant  and  his  com- 
panions to   "get  off  from  the  streets  and  go  home."    One  of  the 
witnesses  for  the  prosecution  testified  that  she  was  awakoDsd  by  the 
talking  on  the  street,  and  that  she  recognized  the  appellant  by  his 
voice,  as  one  of  those  who  had  disturbed  her;  and  saw  two  others 
with  him,  whom  she  did  not  know;  that  she  saw  the  deceased  come 
up  and  heard  him  tell  the  parties  to   ''  go  on,  go  home,'*  and  after 
some  other  conversation,  he  said  to  them,  '*  jou  must  move  od,  I 
tell  you,  there  is  people  here  who  want  to  sleep,  you  must  find  some 
other  place  to  do  your  talking,"  and  that  the  appellant  turned  around 
and  the  shooting  commenced,  and,  the  witness  continue  J,  "all  three 
shots  seemed  to  be  fired  at  me;  the  first  shot  seemed  to  come  from 
where  Callaghan  stood.    Dan.  (the  deceased)  stood  between  me  and 
the  other  three  and  about  two  feet  from  Callaghan;  the  second  and 
third  shots  were  nearer  together  than  the  first  and  second,  but  all 
in  a  few  seconds."    There  is  other  testimony  in  the  case,  some  of  it 
direct  and  positive,  that  the  appellant  fired  the  first  shot. 

The  deceased,  as  a  peace  officer,  was  in  the  legitimate  discharge  of 
his  duty,  in  ordering  these  parties  off  from  the  streets,  as  they  were 
using  it  not  for  the  mere  purpose  of  passage  as  a  highway,  but  as  a 
place  of  resort,  to  the  annoyance  of  peaceful  citizens,  and  at  a  time, 
and  under  circumstances  when  no  legitimate  business  called  them 
there.  Certainly  the  language  used  by  the  deceased,  even  if  it  had 
been  accompanied  by  a  threat  to  arrest  them ,  unless  they  obeyed  his 
order  to  "  get  off  from  the  streets  and  go  home,"  cannot  be  tortured 
into  such  an  assault,  as  would  authorize  the  court  to  give  the  instruc- 
tion asked.  The  court  gave  full  and  proper  instruction  as  to  the  de- 
grees into  which  the  statutes  have  divided  the  subject  of  homicide. 

The  next  .assignment  of  error  is  based  upon  the  following  portion 
of  the  charge:  "It  is  admitted  by  the  counsel  for  the  defendant, 
Callaghan,  on  trial,  and  in  his  presence  and  hearing,  and  without  ob- 
jection on  his  part,  that  the  defendant,  Patrick  Callaghan,  did,  on 
the  fifth  day  of  August,  1883,  at  the  county  of  Beaver,  in  the  terri- 
tory of  Utah,  kill  the  defendant,  Daniel  Mahoney,  but  they  claim 
that  such  killing  was  in  self-defense,  and  therefore  justifiable  or  ex- 
cusable. 

"  If  the  killing  of  Mahoney  by  the  defendant,  Callaghan,  is  admit- 
ted or  proven,  the  burden  of  proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  it,  devolves  upon  him,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that  the  crime  committed, 
only  amounts  to  manslaughter,  or  that  the  defendant,  Callaghan, 
was  justifiable  or  excusable,  in  the  act  of  killing.  Up  to  the  mo- 
ment when  the  killing  is  proved,  or  admitted,  the  prosecution  must 
make  out  its  case  beyond  any  reasonable  doubt.  When  the  killing 
is  admitted  or  proved,  it  devolves  upon  the  defendant,  Callaghan, 
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to  show  to  your  satisfaction  any  circumstances  of  mitigation,  to  ex- 
case  or  justify,  by  a  preponderance  of  evidence  on  his  part;  that  is, 
the  killiug  being  admitted  or  proved,  unless  the  evidence  of  the 
prosecution  tends  to  show  that  the  killing  was  manslaughter  or  was 
jastifiable  or  excusable,  the  defendant,  Callagban,  must  show  that 
it  was  done  in  self-defense,  by  some  proof  stronger  in  some  appre- 
ciable degree,  no  matter  how  small,  than  the  proof  of  the  prosecu- 
tiou  tending  to  show  that  it  was  not  in  self-defense  or  justitiable  or 
excasable,  or,  in  other  words,  the  claim  that  it  was  done  in  self- 
defense  must  be  sustained  by  a  preponderance  of  evidence.** 

This  was  followed  by  a  full  and  explicit  statement  of  what  circum- 
stances would,  in  law,  mitigate  the  act  of  killing. 

It  is  claimed  that  the  portion  of  the  charge  above  quoted,  was 
error,  because  it  charged  that  the  burden  of  proving  that  the  act 
was  done  in  self-defense  was  upon  the  defendant. 

Section  268  of  the  Criminal  Practice  Act  provides:  "Upon  atrial 
for  murder,  the  commission  of  the  homicide  being  proved,  the  bur- 
den of  proving  circumstances  of  mitigation,  or  that  justify  or  excuse 
it,  devolves  upon  him,  unless  the  proof  on  the  part  of  the  prosecu- 
tion tends  to  show  that  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justifiable  or  excusable." 

The  charge,  as  given,  although  perhaps  a  little  prolix,  was  in  ac- 
cordance with,  ana  in  explanation  of  the  section  above  quoted. 

I  think  the  meaning  of  the  statute  is,  and  the  substance  of  the  charge 
to  be,  that  if  the  homicide  is  proved  beyond  a  reasonable  doubt,  and 
}l  in  making  this  proof  the  prosecution  nave  not  shown  circumstances 
in  mitigation,  or  that  excuse,  or  justify  it,  then  the  legal  inference 
is  that  the  homicide  was  murder,  but  if  the  defense  be,  as  an  inde- 
pendent exculpatory  fact,  that  the  killing  was  not  done  in  malice, 
oat  was  the  result  of  sudden  passion,  or  in  necessary  self-defense, 
in  order  to  make  these  special  pleas  available  as  a  matter  of  defense, 
they  must  be  sustained  oy  affirmative  ^proof,  proofs  so  preponderat- 
ing over  the  proofs  of  the  prosecution,  in  denial  of  these  independ- 
ent exculpatory  facts,  as  to  create  in  the  minds  of  the  jury  a  reasonable 
doubt  of  the  guilt  of  the  defendant. 

Our  statute  is  but  declaratory  (M  the  principle  laid  down  in  Fos- 
ter's Crown  Law;  **  in  every  charge  of  murder,  the  fact  of  the  killing 
being  first  proved,  all  the  circumstances  of  accident,  necessity  or 
infirmity,  are  to  be  satisfactorily  proved  by  the  prisoner,  unless  they 
arise  out  of  the  evidence  producod  against  him;  for  the  law  pre- 
sameth  the  fact  to  have  been  formed  in  malice,  until  the  contrary 
appeareth,  and  very  right  it  is  that  the  law  should  so  presume.*' 

The  rule  of  the  common  law,  declared  by,  and  made  a  rule  under 
our  statute,  that  the  corpus  delicti  must  be  proved  beyond  a 
reasonable  doubt,  was  intended  as  a  shield  to  prisoners,  and  ought 
not  to  receive  such  a  construction  and  interpretation  as  to  become  a 
sword. 

The  burden  of  what  should  be  proved,  beyond  a  reasonable  doubt, 
never  shifts  to  the  defendant,  but  the  prosecution  hiving  proven  be- 
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yond  a  reasonable  doubt,  the  fact  of  the  killing,  unless  the  circum- 
stances of  mitigation,  or  that  justify  or  excuse  it,  arise  out  of  the  evi- 
dence against  him,  the  prisoner  must  take  upon  himself  the  burden 
of  satisfying  the  jury,  by  a  preponderance  of  evidence,  that  such  cir- 
cumstances existed  at  the  time  of  the  killing,  to  the  extent  of  raising 
in  their  minds  a  reasonable  doubt  of  his  guilt. 

There  was  no  testimony  in  the  case  offered  by  the  prosecution, 
which  tended  to  reduce  the  crime  to  manslaughter,  much  less  to  jus- 
tify or  excuse  it. 

There  was  no  error  in  refusing  to  give  defendant's  requests,  num- 
bered forty-one,  forty-two  and  forty-three,  as  the  substance  of  them, 
80  far  as  applicable  to  the  case  on  trial,  had  already  been  given  in 
the  charge. 

The  next  objection  urged  by  the  appellant  is,  that  the  court  erred 
in  its  charge  in  giving  a  definition  of  the  word  ''premeditated,** 
which  was  in  the  following  language:  "Premeditated,  means 
thought  of  beforehand,  for  any  length  of  time,  however  short.  There 
may  be  no  appreciable  space  of  time  between  the  intent  to  kill,  and 
the  act  of  killing,  they  may  be  as  instantaneous  as  the  successive 
thoughts  of  the  mind.  *  This  objection  is  aimed  at  the  closing  por- 
tion of  the  above  quotation.  This  language  has  been  repeatedly 
sanctioned  by  the  supreme  court  of  California,  and  I  cannot  per- 
ceive any  objection  to  its  use.  In  this  case,  the  appellant  was  ac- 
quitted of  murder  in  the  first  degree,  and,  as  applied  to  murder  in 
tne  second  degree,  the  offense  of  which  he  was  convicted,  the  in- 
struction was  correct. 

The  court  charged  that  a  premeditated  intent  to  kill  was  a  neces- 
sary ingredient  of  murder  in  the  second  degree.  In  this,  the  charge 
was  more  favorable  to  the  appellant  than  the  law  warrants,  and,  if 
the  court  erred  in  defining  premeditation,  it  erred  on  the  side  of 
mercy,  and  the  appellant  cannot  complain. 

The  next  objection  urged  is,  that  the  court  erred  in  its  definition 
of  the  word  ''  malice."  In  the  charge,  the  court  gave  the  sttitutory 
definition  of  the  word;  the  definition  which  the  legislature  has  de- 
clared shall  be  attached  to  it  whoever  used  in  the  code,  unless  a 
different  sense  plainly  appears. 

The  court  very  properly  unc^ertook  to,  and  did  give  the  law  in 
relation  to  all  the  grades  of  homicide.  Our  statute  defines  man- 
slaughter to  be  ''the  unlawful  killing  of  a  human  being  without 
malice." 

The  legislature  must  be  presumed  to  have  used  the  word  '*  mal- 
ice "  in  the  sense  in  which  they  had  before  declared  should  be 
given  to  it. 

It  does  not  vary  or  change  the  technical  term  "  malice  afore- 
thought,'* as  used  in  defining  murder. 

The  next  point  urged  by  the  appellant  is,  that  the  court  erred  in 
its  charge  upon  the  law  of  self-defense,  and  in  not  giving  his  re- 
quests upon  that  subject. 
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That  portion  of  the  charge  objected  to  is  as  follows:  ''As  to  what 
force  or  circumstances  are  sui&cient  to  justify,  or  mitigate  the  act> 
I  instruct  you,  that  if  the  deceased,  M&honey,  at  the  time  he  was 
shot  and  killed,  was  attacking  the  defendant,  and  if  the  attack  was 
of  such  a  character  as  to  imperil  the  life,  or  do  some  great  bodily 
harm,  so  imminent  and  pressing  that  a  man  of  ordinary  prudence, 
in  the  same  or  like  circumstances,  would  believe  that  it  was  neces* 
sary  to  take  the  life  of  his  assailant  to  save  his  own  or  prevent  his 
receiving  great  bodily    harm,   and    the  defendant,  Oallaghan,  so 
menaced,  acting  in  good  faith,  using  no  more  force  than  was  neces- 
sary to  save  his  own  life,  or  to  prevent  great  bodily  harm  to  him* 
self,  then,  in  such  case,  although  it  may  afterwards  appear  that  such 
danger  was  only  apparent,  and  not  real,  or  absolute,  the  defendant 
Gallaghan  was  justified  in  killing  Mahoney,  and  the  act  is  excusa- 
ble; and  in  determining  the  question  you  may  take  into  considera- 
tion the  time  of  the  day  or  night  it  was  done,  and  the  degree  of 
darkness  or  light  existing  at  the  time,  and  who  fired  the  first  shot.'* 
This  is  a  correct  statement  of  the  law  upon  this  subject,  and  was 
all  that  was  necessary  in  view  of  the  facts  in  proof  before  the  jury. 
There  was  no  such  complications  of  these,  as  needed  a  more 
minute  or  detailed  statement  of  the  law  to  be  applied  to  them. 
There  was  no  error  in  refusing  the  numerous  requests  upon  this 
branch  of  the  case  asked  by  the  appellant.     Their  subsitance  is  em- 
bodied in  the  above,  and  other  portions  of  the  charge. 

The  next  question  to  be  determined  relates  to  the  admissibility 
as  evidence  of  the  declarations  of  Mahoney,  made  recently  after  the 
shooting  occurred. 

The  witnesses  say  they  arrived  on  the  spot  five  or  six  seconds 
after  the  shooting,  and  that  the  deceased  then  said :  '  'Patsey  Oallag- 
han shot  me."  The  prosecution  insists,  and  the  appellant  denies, 
that  this  declaration  so  made  is  admissible  as  part  of  the  res  geatcB, 
I  have  no  doubt  that  the  testimony  was  properly  admitted  to  be 
weighed  by  the  jury.  The  period  of  time  at  which  it  was  made, 
was  so  recent  after  the  shooting  as  to  justify  its  admission  as  a  pari 
of  the  res  gestce. 

No  time  had  elapsed  for  the  fabrication  of  a  story.  ' '  In  the  ad- 
mission of  testimony  of  this  character,  much  must  be  left  to  the 
exercise  of  the  sound  discretion  of  the  presiding  judge:"  Com.  v. 
McPike,  37  Mass.,  181. 

Thestatements  made  by  the  appellant,  relative  to  the  affair  after  ar- 
riving at  the  Carbonate  mine,  three  or  four  miles  distant  from  the 
scene  of  the  conflict,  were  properly  excluded,  as  they  were  no  part 
of  the  rea  geatce,  but  merely  a  narrative  of  a  past  occurrence  and 
hearsay.  There  was  plenty  of  time  while  appellant  was  travelling 
on  foot,  that  three  or  four  miles,  for  reflection,  and  in  connection 
with  his  co-defendants  for  the  fabrication  of  a  story,  which  if  be- 
hoved would  be  a  subversion  of  all  the  actual  facts  in  the  case. 

,It  would  be  a  very  dangerous  precedent  indeed,   to  allow  testi- 
mony of  this  kind  to  be  admitted. 

Ho. 
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The  next  qaestion  relates  to  the  admissibility  in  eyidence  of  the 
dying  declaration  of  the  deceased.  The  declarations  were  written, 
but  were  not  signed  by  the  deceased  and  were  as  follows:  "  Daniel 
Mahone^  being  duly  sworn,  deposes  and  says,  that  Pat  Callaghan 
shot  me  in  front  of  Staples*  place.  How  many  shots  were  fired? 
He  fired  two  shots.  I  fired  one.  What  is  yonr  business  ?  Night 
watchman.  Who  fired  first  shot?  Callaghan.  Did  you  hit  Cal- 
laghan over  the  head  with  pistol  or  hand  ?  No,  I  did  not  hit  him  at 
all.  The  above  deposition  was  read  to  Dan  Mahoney  in  presence 
of  B.  S.  Lipscomb,  W.  Haynes,  and  P.  Lochrie  this  fifth  day  of  Au- 
gust, A.  D.  1883. 

'  *  Witness  our  hands.  P.  Lochrie, 

'  *  William  Haynes, 
''E.  S.Lipscomb." 

Counsel  for  the  appellant  contends  that  it  was  error  to  admit  this 
in  evidence  because 

''First.  As  the  declaration  did  not  profess  to  throw  any  light 
on  the  circumstances  of  the  killing,  and  therefore,  should  not  have 
been  received." 

**  Second.  It  did  not  pretend  to  be  a  statement  of  the  deceased 
himself,  but  merely  his  replies  to  a  few  prepared  questions." 

'*  Third.  It  was  a  written  statement  of  others,  not  signed  by  the 
deceased,  and  the  real  words  that  were  given  by  deceased  were  not 
introduced  or  offered." 

"  Fourth.  It  did  not  appear  that  the  deceased  thought  he  was 
about  to  die,  but  on  the  contrary,  the  expression  used  by  him 
tended  to  prove  that  he  thought  he  would  live." 

The  utter  fallacy  of  all  these  objections  will  be  at  onoe  apparent 
upon  reference  to  the  state  of  the  testimony  at  the  time  this  writins 
was  received  in  evidence.  The  witness  Havnes  testified:  ''I  heard 
him  say  he  could  not  live.  I  never  heard  nim  say  he  had  any  hope 
of  living.  I  said  to  him  '  cheer  up,  while  there  is 'life  there  is  hope.' 
He  said  that  he  could  not  live;  never  made  any  other  or  different 
answer,  to  my  knowledge.  Malloysaid  something  to  him,  and  he 
replied,  '  I  can't  live.'  *  *  *  He'sent  for  a  priest,  Scanlan.  He 
came,  and  we  left  the  room;  we  were  requested  to  leave  the  room  by 
the  priest;  they  were  alone  together  twenty  or  twenty-five  minutes. 
He  died  about  three  and  a-half  hours  after  the  priest  was  there; 
after  the  priest  was  there,  he  made  a  dying  declaration.  It  was  in 
writing.  It  was  signed  by  myself,  judge  Lipscomb  and  lawyer  Loch- 
rie. When  he  made  the  declaration  the  questions  were  asked  him 
by  Mr.  Lochrie,  and  Mr.  Lipscomb  wrote  down  the  questions  and 
answers.  Mahoney  mude  no  statement  of  his  own  accord;  simply 
answered  to  the  questions  that  were  propounded.  Before  making 
the  declaration  he  was  asked  if  he  had  any  hope  of  living.  He  re- 
plied'No.'  The  writing  was  not  signed  by  the  deceased."  The 
Srosecution  then  asked  the  following  question:  '* State  what  the 
ying  declaration  was?"  to  which  counsel  for  appellant  objected,  be* 
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eatise  it  appeared  to  be  in  writing  and  there  was  better  evidence. 
Tbereapon  the  prosecution  withdrew  the  question. 

Lodirie  was  then  called  and  testified  in  substance  as  follows:  "  I 
wiinessed  the  dying  declaration,  and  asked  some  of  the  questions. 
li  was  written  down  correctly.  I  thought,  at  the  time,  he  was  dy- 
ing. He  had  difficulty  in  breathing.  The  reason  we  did  not  ask 
him  further,  was  on  account  of  his  feebleness  of  health.  He  could 
hiffdiy  answer  what  we  asked  him.  I  thought  him  perfectly  sane, 
but  he  was  suffering  extremely;  his  mind  was  clear.  He,  Mahoney, 
was  conscious.  He  was  a  right-handed  man.  His  right  hand  was 
wounded.  I  did  not  examine  his  wounds.  At  the  time  of  the  de- 
claration, his  right  hand  and  arm  were  bandaged;  he  could  not,  for 
ttiat  reason,  sign  the  paper.  He  knew  he  was  making  a  dying  dec- 
laration to  be  used  as  evidence.  Lipscomb  had  asked  him  if  he 
wanted  to  make  a  dying  declaration  for  that  purpose,   and  he  said 

C».  He  was  sworn  to  state  the  truth  before  he  made  it.  He  knew 
coald  not  live.  He  said  so,  said  he  knew  he  was  going  to  die; 
on  thc^t  account  he  had  before  this  sent  for  a  Catholic  priest,  father 
Bcanlan,  who  was  closeted  with  him  for  some  time.  This  paper  (re- 
ferring to  the  dying  declaration)  contains  all  that  was  said  to  him, 
or  by  him,  to  us,  as  to  the  shooting.  It  was  read  over  to  Mahoney 
before  being  signed  by  the  witnesses.  He  was  so  feeble  he  could 
not  sign  his  name  to  the  paper." . 

R.  B.  Lipscomb  was  then  called,  and  testified,  in  substance,  the 
same  as  Lochrie.  The  writing,  called  the  dying  declaration,  was 
then  received  in  evidence,  over  the  objection  of  the  appellant. 

The  writing  was  properly  admitted  in  evidence.  There  can  be  no 
question  but  what  the  declarations  were  made  under  the  present 
apprehension  of  impending  death,  and  were  within  the  rule  that  to 
render  such  declarations  admissible,  they  must  be  made  in  arliculo 
mortis. 

In  the  enfeebled  state  in  which  the  deceased  then  was,  and  the 
difficulty  in  obtaining  answers,  there  was  no  ground  for  excluding 
the  declarations,  because  they  were  answers  to  leading  questions. 

They  referred  exclusively  to  circumstances  immediately  attending 
the  shooting,  and  were  not  expressions  of  mere  matters  of  opinion, 
but  of  facts,  that  would  have  oeen  receivable  in  evidence,  had  death 
not  occurred,  and  the  appellant  been  on  trial  for  an  assault  with  in- 
tent to  kill,  and  had  the  deceased  been  alive  and  a  witness  against 
him. 

Where  such  declarations  are  taken  down  in  writing,  at  the  time 
they  are  uttered,  although  not  signed  by  the  deceased,  being  more 
reliable  and  accurate  than  the  memory  of  most  men,  they  should  be 
produced  and  read  at  the  tral:  State  v.  Cameron,  2  Chand.  (Wise), 
172. 

The  appellant  took  the  stand  and  testified  in  his  own  behalf.  In 
referring  to  this  fact  in  its  charge,  the  court  used  the  following  lan- 
guage, which  the  appellant  contends  was  error:  ''By  the  statutes  of 
this  territory  the  defendant  is  permitted  to  be  sworn  and  testify  in 
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his  own  behalf.  His  testimony  in  the  case  is  sabject  to,  and 
weighed  by,  the  same  rales,  as  the  testimony  of  any  other  witness. 
Ton  are  bound  by  it,  so  far  as  you  believe  it  true.  If  you  belieye 
that  what  the  defendant  states  on  the  stand  is  false,  and  a  story 
made  up  for  the  occasion,  it  is  your  duty  to  disref^'ard  it,  so  far  as 
it  would,  if  believed,  tend  to  show  his  innocence,  but  you  may  give 
it  such  weight  as  it  may,  in  your  judgment,  be  entitled  to,  as  against 
his  innocence,  taking  into  consideration  all  the  facts  and  circnm- 
stances  in  evidence  before  you,  of  which  you  are  the  sole  judges." 

There  was  no  error  in  directly  challenging  the  attention  of  the 
jury  to  the  appellant  as  a  witness  in  his  own  behalf.  The  instruc- 
tion is  in  all  respects  legal  and  proper.  It  left  the  credibility  of  the 
appellant  as  a  witness,  and  the  weight  of  his  evidence,  to  the  ezcla- 
sive  judgment  of  the  jury:  People  v.  Oronin,  34  Oal.,  191. 

Counsel  for  the  appellant  requested  the  court  to  instruct  the  jury: 
'^hat  the  indictment  in  this  case  charges  that  the  three  defendants 
held  a  pistol,  and  with  a  pistol  so  held  killed  deceased;  if  the  jnry 
find  that  pistol  was  held  by  any  one  of  the  three,  and  not  by  the 
other  two,  the  jury  should  acquit;"  which  was  refused,  and  this  re- 
fusal, it  is  contenaed,  was  error. 

By  sec.  168,  Grim.  Prac.  Act,  it  is  provided  that  the  distinction 
between  an  accessory  before  the  fact  and  a  principal,  and  between 
principals  in  the  first  and  second  degree,  in  case  of  felony,  is  abro- 
gated; and  all  persons  concerned  in  the  commission  of  a  felony,  wheth- 
er they  directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  though  not  present,  may  be  indicted,  tried 
and  punished  as  principals.  Each  of  the  persons  indicted,  if  guilty, 
were  guilty  as  principals.  The  shot  of  one  became  the  shot  of  aU. 
It  is  immaterial  which  should  be  charged  as  principal  in  the  first 
degree.     It  was  not  error  to  refuse  this  request. 

The  affidavits  for  a  new  trial  referred  to  by  counsel  for  the  appel- 
lant, in  his  brief,  are  not  brought  into  the  record  by  any  statement 
or  bill  of  exceptions  and  are  not  properly  before  this  court. 

The  next  point  made  by  the  appellant  is  that  the  jury  were  al- 
lowed to  separate  during  the  progress  of  the  trial.  The  record  is 
entirely  silent  as  to  whether  such  was  the  fact  or  not.  The  only 
way  our  attention  is  called  to  it,  is  by  its  being  made  a  point  in  the 
brief  of  the  counsel  for  the  appellant.  Section  278,  Grim.  Prac. 
Act,  leaves  it  discretionary  with  the  court  to  permit  the  jnry  to 
separate,  or  be  kept  in  charge  of  an  officer  during  the  trial  on  an 
indictment.  If  the  record  showed  that  the  jury  were  allowed  to 
separate,  there  is  nothing  going  to  show  that  it  was  an  abuse  of  the 
discretion  confided  to  the  court. 

The  last  point  made  by  the  appellant  is,  that  the  formation  of  the 
trial  jury  in  this  case,  was  contrary  to  law.  The  court  followed  the 
rule  laid  down,  under  a  statute  from  which  ours  was  copied,  by  the 
supreme  court  of  California,  in  People  v.  Hcroggins,  o7  Gal,,  676, 
and  which  was  approved  in  People  v.  Russell,  46  Gal.,  121.  Upon 
the  authority  of  these  cases,  as  well  as  upon  reason  drawn  from  the 


Sup.  Ct.  Utah.]  Lowell  v.  Fabeinson.  761, 

statute,  no  error  was  committed  in  forming  the  trial  jury  for  this 
case. 

Upon  the  whole  record  we  see  no  error,  and  the  judgment  and 
order  is  affirmed. 

TwiBS,  J.,  concurred. 


Lowell  v.  Pabeinson  et  al. 

FOed  March  $,  1886. 

OSDKBS   NOT   RkYISWXD  ON  APPKAL  UnLISS  MaDS  PaRT    OP    JUDGMENT  RoLL.— ElTOn 

■MigiKwl  for  strikiog  out  portions  of  the  answer  and  refusing  to  strike  out  portions  of  the  com- 
pbinty  will  not  be  reviewed  on  appeal,  unless  the  orders  thereon  are  maa^  part  of  the  judg- 
ment roll  by  statement  or  bill  or  exceptions. 

AsBioNBK  OF  Plaintifp  Mcjst  bk  Substitutkd  a8  Pabtt  to  Support  Judohint.— A 
judgment  rendered  in  favor  of  an  assignee  of  the  plaintiff,  after  suit  brought,  is  erroneous, 
unleas  the  record  shows  that  such  assignee  was  substituted  in  place  of  the  ^aintiff. 

Appeal  from  the  third  district  court.  The  opinion  states  the 
iacts. 

c/l  jS.  McBride,  for  the  appellant. 
S.  D.  Hoge,  for  the  respondent. 

£iCBBSON,  J.  Plaintiff  had  judgment  in  the  court  below,  and  de- 
fendants appealed  from  this  judgment.  There  is  no  statement  on 
appeal,  nor  any  bill  of  exceptions  settled  at  the  trial,  so  as  to  be- 
come a  part  of  the  judgment  roll.  The  appellant  has  brought  to- 
gether, and  had  printed,  a  number  of  orders,  made  by  the  court 
aunng  the  progress  of  the  case,  and  among  them  orders  striking 
out  portions  of  the  answer,  and  refusing  to  strike  out  portions  of 
the  complaint,  and  which  he  alleges  as  errors,  for  which  this  court 
will  reverse  the  judgment. 

We  cannot  review  these  orders,  because  they  are  not  made  a  part 
of  the  judgment  roll  by  a  statement  or  any  bill  of  exceptions. 

The  appellant  claims,  however,  that  because  the  clerk  has  certi- 
fied that  these  various  orders  appear  amonff  the  files,  or  on  the 
minutes  of  the  court,  that  they  are  part  of  the  record,  and  are 
properly  here,  and  can  be  reviewed  by  this  court,  and  that  he  was 
not  bound  to  furnish  a  statement  in  order  to  bring  them  into  the 
judgment  roll,  or  make  them  a  part  of  the  record  to  be  reviewed  by 
this  court. 

Section  334  of  the  Practice  Act,  as  it  stood  at  the  time  this  ap- 
peal was  taken,  provided  that  "a  copy  of  the  statement  shall  be 
annexed  to  a  copy  of  the  judgment  roll,  if  the  appeal  be  from  a 
judgment;  if  the  appeal  be  from  an  order,  to  a  copy  of  such  order," 
and  section  338  of  the  same  act  ''on  an  appeal  from  a  fiaal  judg- 
ment, the  appellant  shall  furnish  the  court  with  a  transcript  of  the 
notice  of  appeal,  and  the  statement,  if  there  be  one,"  etc. 

Unless  this  last  section  be  interpreted  to  mean  that  the  court  shall 
be  furnished  with  a  transcript  of  the  judgment  roll,  as  well  as  with 
the  notice  of   appeal,  the  requirement  is  unmeaning,   and  there 
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wotild  be  no  way  to  get  the  jadgment  roll  before  the  appellate 
oourt.  This  is  the  interpretation  wnich  has  been  given  to  it  by  the 
bar.  The  words  ''judgment;  roll"  oecarring  in  the  statute  from 
which  ours  was  copied,  were  evidently  left  oat  of  section  333  by 
mistake  and  not  by  design. 

The  errors  complained  of  could  only  be  brought  into  the  judg- 
ment roll,  by  a  statement,  as  the  office  of  that  instrument  is  to 
bring  into  the  roll  matters  like  those  complained  of  in  this  case, 
which  otherwise  would  not  appear  there. 

From  the  history  of  the  case,  it  appears  that  the  suit  was  com- 
menced by  John  W.  Lowell  and  Jonatnan  M.  Williamson,  as  partners, 
under  the  firm  name  of  John  W.  Lowell  &  Go.,  and  during  its 
pendancy  the  firm  was  dissolved,  and  the  acceptances  npon  which  it 
was  brought,  were  assigned  to  John  W.  Lowell.  A  supplemental 
complaint  setting  up  this  fact,  was  filed  and  served  upon  the  de- 
fendant, who  seemed  to  have  taken  no  notice  of  it.  No  order  appears 
to  have  been  made,  changing  the  name  of  the  patties,  and  yet  the 
judgment  entered  was  one  in  favor  of  John  W.  Lowell.  If  the 
order  of  substitution  had  been  made,  it  should  have  appeared  in 
the  ordinary  judgment  roll:    Sec  203,  Practice  Act. 

The  fact  that  the  plaintiffs  had  assigned  the  acceptances,  after  the 
complaint  was  filed,  is  not  such  a  material  fact  as  rendered  necessary 
or  proper,  the  filing  of  a  supplemental  complaint.  Section*  16,  of 
the  Practice  Act,  provided,  among  other  things,  that  ^' in  case  of 
the  death,  or  disability  of  a  party,  the  oourt,  on  motion,  may  allow 
the  action  to  be  continued  by,  oi  against  his  representative  or  suc- 
cessor in  interest.  In  the  case  of  any  other  transfer  of  interest, 
the  action  may  be  continued  in  the  name  of  the  original  party,  or 
the  court  may  allow  the  person  to  whom  the  transfer  is  maJe,  to  be 
substituted  in  the  action."  This  case  could  have  been  continued  in 
the  name  of  the  original  party,  notwithstanding  the  assignment,  or 
a  substitution  could  have  been  had  upon  motion.  It  was  a  matter 
left  to  the  election,  and  for  the  accommodation  of  the  plaintiffs,  and 
one  in  which  the  defendant  had  no  interest. 

As  there  appears  to  have  been  no  order  of  the  court  substituting 
the  person  in  whose  favor  judgment  was  finally  rendered,  for  the 
original  plaintiffs,  there  is  in  effect  no  judgment  in  the  case. 

Judgment  reversed,  and  a  new  trial  ordered. 

Zane,  0.  J.,  and  Twiss,  J.,  concurred. 
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SUPREME  COURT  OF  GALIFORNIA. 

No.  9,931. 

Daniels  v.  Gualala  Mill  Company. 

DexmrimaU  Two,    Filed  March  P,  1886. 

Stat  of  PBOCEiBDiyos  Psj^Diyo  Appeal— Chanoe  op  Place  of  Trial.— A  stay  of  pro* 
cmding  pendiag  an  appeal  from  an  order  denyiriif  an  application  for  a  change  of  the  p)lace  of 
trial,  will  be  refused  when  such  order  was  not  erroneous. 

Appeal  from  an  order  of  the  saperior  court  of  Mendocino  county, 
denying  the  defendant's  motion  for  a  change  of  the  place  of  trial  in 
an  action  of  ejectment.  The  ground  of  the  motion  was  the  oonven* 
ieuce  of  witnesses.  Affidavits  and  counter  affidavits  were  filed,  and 
the  motion  denied.  The  defendant  appealed  from  the  order,  and> 
pending  the  appeal ,  moved  for  a  stay  of  proceedings. 

H.  A.  Powell^  for  the  appellant. 
(/.  A,  Cooper t  for  the  respondent. 

Ths  Court.  We  perceive  no  reason  for  disturbing  the  order  of 
ibe  court  below,  denying  the  defendant's  application  for  a  change 
of  the  ^lace  of  trial.  The  order  is  therefore  affirmed.  It  follows 
from  this  that  the  motion  for  a  stay  of  proceedings  in  the  court 
below  must  be  denied.  The  latter  motion  becomes  practically  use- 
less, in  consequence  of  the  affirmance  of  the  order. 


No.  20,013. 

People  v.  Pratheb, 

In  Baiik.    Filed  March  10,  1886, 


Instructions— Imxatebtal  Errors—Reversal.— Where  the  charge,  as  a  whole,  fairly 
presents  the  law  bearing  on  the  evidence,  before  the  jury,  the  judgment  will  not  be  reversed 
because  portions  of  the  charge  may  be  open  to  criticism. 


Appeal  from  a  judgment  of  the  superior  court  of  Yolo  county, 
entered  upon  a  verdict  convicting  the  defendant  of  an  assault  with 
intent  to  commit  murder,  and  from  an  order  denying  him  a  new  trial. 

F,  B.  Baker  and  J,  Lambert,  for  the  appellant. 
AUomey  Oeneral,  for  the  respondent. 

The  Court.  As  the  evidence  is  not  before  us,  it  is  our  duty  to 
affirm  the  judgment  and  order  denying  a  new  trial,  unless  some  one 
of  the  instructions  was  erroneous  in  any  conceivable  state  of  the  evi- 
dence. Portions  of  the  charge  may  be  subject  to  criticism,  and  are 
not  to  be  commended  as  models  of  clear  and  accurate  statements  of 
propositions  of  law,  but  other  portions  explain  these,  so  that  the 
charge,  as  a  whole,  fairly  presents  the  law  bearing  on  the  evidence 
which  may  be  assumed  to  have  been  before  the  jury.  The  instruc- 
tions, therefore,  are  not  materially  erroneous. 

Judgment  and  order  affirmed. 
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Na  9.840. 

MoGUE  t;.   TUNSTXADu 

In  Bank.    FOed  March  11,  1886, 

(  GiiAiM  AND  Delttebt— FoBM  or  JuDOMBNT.— In  an  ftction  to  reeoTer  poflM«oii  of  nr- 
aonal  pro[>erty,  brought  under  section  509  of  the  code  of  oIfU  procedure,  the  judgment,  if  for 
the  plaintiff,  must  be  in  the  alternative,  for  the  possession  of  the  property  or  the  valne  thereof 
in  case  a  delivery  cannot  be  had,  and  damsges  for  the  detention. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts. 

Joseph  Kirkf  for  the  appellant. 

James  8.  McCv£,  in  pro,  per.,  for  the  respondent. 

The  Coubt.  This  was  an  action  for  the  recoyery  of  the  possession 
of  certain  personal  property,  to  wit,  a  horse,  brought  under  section 
609  of  the  code  of  civil  procedure,  and  judgment  was  entered  in  favor 
of  the  plaintiff  "  for  the  sum  of  one  thousand  dollars  and  for  inter- 
est thereon  at  the  rate  of  seven  per  cent,  per  annum,  amounting  to 
four  hundred  and  forty-five  dollars,  and  for  costs."  The  defendant 
appealed  from  the  foregoing  judgment,  and  on  the  argument  the 
plaintiff  confessed  error.  On  a  former  appeal  in  this  case,  taken  bv 
the  plaintiff  against  whom  judgment  was  rendered  on  the  first  trial, 
the  judgment  of  the  court  below  was  reversed  and  the  cause  remanded 
**  with  directions  to  the  court  below  to  enter  judgment  in  favor  of 
the  plaintiff:"  3  West  Coast  Bep.,  676.  But  the  court  below,  on  the 
going  down  of  the  remittitur  from  this  court,  failed  to  enter  the 
proper  judgment  under  section  667  of  the  code  of  civil  procedure. 
That  section  provides  for  a  judgment  in  the  alternative,  and  such 
should  have  been  the  form  of  the  judgment  in  the  case.  It  was  said 
by  this  court  in  the  case  of  Campbell  v.  Jones,  38  CaT.,  507,  that  the 
judgment  should  be,  if  in  favor  of  the  plaintiff,  for  the  possession 
or  the  value  thereof  in  case  a  delivery  cannot  be  had,  and  damages 
for  the  detention:"  See  also  Cummings  v.  Stewart,  42  Cal.,  230. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  enter  a  judgment  in  favor  of  plaintiff,  in  conformity 
with  this  opinion. 


Sup.  Ot  Oal.]  Estate  of  Eiddee.  766 

No.  8,269« 

Estate  ov  Eibdeb,  deceased. 

In  Bamk.    Filfd  March  It,  1S85. 

PiiOBAn  OF  Will  FnAUDULSirrLT  Dkstbotbd— PrrmoN  Must  Stati  Facts  Showing 
Fbaud. — ^A  petition  for  the  probate  of  a  will  alleged  to  have  been  frandolentljr  destroyed 
doriog  the  lifetime  of  the  testator,  must  state  the  facts  and  drcmnstaooes  constituting  tlie 
fraud. 

Thx  Same— Iksufficixkt  Eyidenos  or  Fbaud.— The  facts  showed  that  the  testatrix,  at 
the  time  of  the  destruction  of  tiie  will) in  question,  was  ill  in  bed;  tbis^t  her  nurse,  and  sole 
attendant,  handed  her  the  will;  that  the  same  was  either  thrown  by  her,  or  fell  accidentaUj 
Into  the  fire  and  was  consumed;  that  the  nurse  saw  the  will  burning,  but  made  no  effort  to 
ssTe  it.    Sdd,  not  to  show  a  fraudulent  destruction  of  the  will  by  the  nurse. 

Tbk  Samk— Eyidkncb  of  Contents  of  Lost  Will.— Under  section  1,339,  of  the  code  of 
dvil  procedure,  on  an  application  to  have  a  lost  will  admitted  to  probate,  the  provisions  of 
such  win  must  be  clearly  and  distinctly  proved  bv  at  least  two  credible  witnesses.  The 
evidence  tending  to  show  the  contents  of  the  lost  will  in  question  reviewed,  and  held  not  to 
ccmply  with  the  requirements  of  the  statute. 

Appeal  from  an  order  of  the  superior  court  of  Santa  Glara  conntji 
admitting  a  will  to  probate.     The  opinion  states  the  facts. 

Burt  d  P/i/ster,  for  the  appellant. 

Houghton  dk  Reynolds  and  Moore,  Lane  dk  Johnson,  for  the  respond- 
ents. 

MoBBisoN,  C.  J.  This  is  an  appeal  from  an  order  admitting  to 
probate  a  destroyed  will.  The  petition  alleged  the  execution  of  the 
will^  and  that  it  was  never  revoked  by  ihe  deceased;  that  on  a 
daj  and  at  a  place  named,  and  without  the  knowledge  or  consent  of 
said  deceasea,  the  will  **  was  fraudulently  burned  and  destroyed  by 
and  through  the  neglect  and  inattention  of  one  Laura  Stevens,  who 
was  then  and  there  the  nurse  and  sole  attendant  upon  said  decedent, 
and  that  paid  Mary  Eidder  died  without  any  information  or  know- 
ledge of  the  facts  of  said  burniug  and  destruction  thereof."  The 
petition  was  demurred  to,  on  the  ground  that  the  facts  constituting 
a  fraudulent  destruction  are  not  stated,  that  it  does  not  appear  by 
whom  the  alleged  will  was  destroyed,  nor  what  acts  contributed  to 
its  destruction,  nor  how  the  negligence  or  inattention  of  the  attend- 
ant brought  about  the  destruction.     The  demurrer  was  overruled. 

This  proceeding  was  under  section  1,339,  0.  0.  P.,  which  provides 
that  ''no  will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the 
same  is  proved  to  have  been  in  existence  at  the  time  of  the  death  of 
the  testator,  or  is  shown  to  have  been  fraudulently  destroyed  in  the 
lifetime  of  the  testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses."  The  ground 
relied  upon  by  petitioner  in  this  case  was,  that  the  will  had  been 
fraudulently  destroyed  in  the  lifetime  of  the  testatrix,  Mary  Eidder. 
The  averment  in  that  regard  in  the  petition  is,  'Hhat  said  last  will 
and  testament  was  fraudulently  burned  and  destroyed  by  and 
through  the  neglect  and  inattention  of  one  Laura  Stevens,  who  was 
then  and  there  the  nurse  and  sole  attendant  upon  said  decedent," 
and  the  finding  of  the  court  upon  the  point  is,  '*that  when  said  will 
was  brought  to  her  (the  testatrix)  she  partially  withdrew  it  from  the 
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envelope,  and  then  returned  it  there  and  then  allowed  it  to  fall 
from  her  hand  into  the  fire,  when  it  was  wholly  consumed.  That 
said  destruction  of  said  will  was  wholly  unintentional  on  the  part  ol 
said  Mary  Kidder,  *  ^  ^  and  that  the  wife  of  Ira  Stevens  (the 
nurse)  was  present  at  the  time  said  will  was  burned,  and  saw  it  fall 
into  the  fire,  but  did  not  make  any  effort  to  preserve  it,  and  did  not 
inform  said  Mary  Eidder  that  it  had  fallen  into  the  fire  or  was 
burned  or  destroyed." 

It  will  be  borne  in  mind  that  the  petition  was  for  the  probate 
of  a  will  alleged  to  have  been  fraudulently  destroyed  during  the 
lifetime  of  the  testatrix,  and  the  first  inquiry  is,  do  the  allegations 
in  the  petition  show  a  fraudulent  destruction  of  the  will  ?  It  is 
true,  that  it  is  charged  that  the  will  was  fraudulently  burned  and 
destroyed  "by  and  through  the  neglect  and  inattention  of  one  Laura 
Stevens,  who  was  then  and  there  the  nurse  and  attendant  upon  the 
decedent."  What  acts  of  neglect  and  inattention  the  nurse  was 
guilty  of  are  not  stated,  and  the  court  is  left  to  conjecture.  It  is 
well  settled  that  when  fraud  is  complained  of  as  the  ground  of  relief, 
the  facts  and  circumstances  constituting  the  fraud  must  be  stated. 
It  has  been  so  held,  and  such  is  unquestionably  the  well-settled  doc- 
trine of  this  court:  Goodwin  v.  Goodwin,  59  Gal.,  562,  and  authori- 
ties there  cited. 

The  testimony  of  Laura  Stevens,  the  only  witness  who  was  present 
and  the  sole  witness  who  testified  to  the  destruction  of  the  will,  was 
substantially  as  follows : 

'*  I  handed  the  will  to  her;  she  lay  it  in  her  hands  like  that  (show- 
ing) and  kind  of  sank,  and  I  just  walked  around  the  other  side  of 
her  and  saw  it  was  in  the  fire.  *  *  *  She  made  a  motion  of 
her  hand  down  on  one  side,  like  she  was  half  asleep,  and  the  paper 
went  into  the  fire  and  was  consumed  there.  *  *  *  I  couldn't 
tell  whether  it  was  a  throwing  or  flirting  around,  but  it  went  into 
the  fire.  «  »  «  I  was  going  around  like,  and  with  that  motion 
the  will  went  into  the  fire.  I  couldn't  tell  why  I  didn't  get  it  out  of 
the  fire;  I  didn't  know  anything  aboutit  really;  didn't  know  what  to 
do,  nor  really  didn't  think  about  it." 

Does  the  evidence  show,  or  does  the  court  find  facts  amounting  to 
fraud  or  constituting  a  fraudulent  destruction  of  the  will  ?  The 
supreme  court  of  New  York  in  a  case  similar  to  this  says:  "The 
question  of  the  fraudulent  destruction  of  a  will  under  this  section, 
must  be  one  of  fact.  Fraud  is  never  to  be  presumed.  This  is  a 
fundamental  rule.  It  is  never  to  be  imputed  or  inferred,  but  must 
be  proved  by  satisfactory  evidence:"  Tipou  v.  Claffy,  45  Barb.,  446. 

The  most  that  can  be  said  of  the  conduct  of  Mrs.  Stevens  is  that 
she  neglected  to  take  the  will  from  the  fire;  but  to  impute  to  her 
fraudulent  conduct  would  be  more  than  the  evidence  justifies.  We 
do  not  think  that  the  evidence  shows  or  that  the  court  finds  a  fraud- 
ulent destruction  of  the  will  undefr  section  1,339  of  the  code  of  civil 
procedure. 
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From  what  has  been  said,  it  is  apparent  that  the  orders  appealed 
from  must  be  reversed;  but  there  are  one  or  two  other  points  in  the 
case  to  be  considered.  On  an  application  to  have  a  lost  will  admit- 
ted to  probate,  the  provisions  of  such  will  must  be  clearly  and  dis- 
tinct] j  proved  bj  at  least  two  credible  witnesses.  Such  is  the  lan- 
guage of  section  1.339  of  the  code  already  referred  to,  and  it  is 
claimed  by  the  contestants  that  snch  was  done  in  this  case. 

The  first  witness  examined  as  to  the  contents  of  the  alleged 
destroyed  will  was  J.  E.  Brown,  who  testified  as  follows:  "The^rst 
thing  was  that  she  wanted  Jessie  Kidder  to  have  one  thousand  five 
hundred  dollars.  I  wrote  it  down;  the  next  she  wanted  to  give 
erne  of  her  sons  five  dollars.  I  don't  recollect  his  name.  It  was  not 
Ira.  I  wrote  down  that  bequest.  She  wanted  one  of  her  daughters 
living  in  Oregon  or  Sacramento,  I  f«rget  which,  to  have  one  thous- 
and dollars.  I  wrote  that.  One  more  daughter  she  wanted  to  give 
five  hundred  dollars;  where  shd  lived  I  don't  recollect.  I  wrote 
that."  The  next  witness  testifying  to  the  contents  of  the  will  was 
Mrs.  S.  J.  Towle,  who  testified  to  a  bequest  therein  of  five  hundred 
dollars  to  a  son  living  in  Oregon.  The  witness  on  being  requested 
a  second  time  to  state  the  contents  of  the  will,  omitted  this  bequest. 
»  «  «  €€  jjij  impression  is  that  the  one  in  Oregon  (the  daughter 
in  Oregon)  was  to  have  the  one  thousand  dollars,  but  I  would  not  be 

Citive  now;  that  has  been  my  impression  at  least  ever  since  the 
,  trial."  Further  on  in  her  testimony  this  witness  speaks  for  the 
first  time  of  a  reservation  in  the  will  of  five  hundred  dollars  for  fune- 
ral expenses. 

The  foregoing  is  a  fair  sample  of  the  testimony  on  the  contents  of 
the  will,  and  can  it  be  said  that  the  contents  of  the  will  were  clearly 
and  distinctly  proved  by  two  witnesses  ?  In  Davis  v.  Sigourney,  o 
Met.,  486,  Wilde,  J.,  says:  '*To  authorize  the  probate  of  a  lost  will 
by  parol  proof  of  its  contents  depending  on  the  recollection  of  wit- 
nesseSy  the  evidence  must  be  strong,  positive  and  free  from  all 
doubt.  Courts  are  bound  to  consider  such  evidence  with  great  cau- 
tion, and  they  cannot  act  upon  probabilities."  ''This  strictness  is 
requisite,  in  order  that  courts  may  be  sure  that  they  are  giving  effect 
to  the  will  of  the  deceased  and  not  making  a  will  for  him :"  Matter 
of  Johnson's  will,  40  Oonn.,  589. 

We  do  not  think  the  evidence  given  of  the  contents  of  the  will  in 
this  case  of  such  a  character  as  comes  up  to  the  requirement  of  the 
statute  or  the  rule  laid  down  in  the  foregoing  cases. 

The  objection  to  the  credibility  or  the  competency  of  the  wit- 
nesses on  the  ground  of  interest  was  not  well  taken. 

Orders  reversed  and  cause  remanded  for  a  new  trial. 

McEee,  J.,  MoKiNSTBT,  J.,  Shabpstein,  J.,  Thornton,  J.,  and 
Boss,  J.y  concurred. 
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No.  8,428. 

Bbabdon  et  al.  V,  Omr  and  Ooumty  of  San  Faanoibod. 

Devartrntni  Two,    fUed  Monk  If,  18S6, 

MumOIPAL  COBPOBATIOKB— LlABILITT  OF  FOB  DAMAGES    CaUSBD    BT    PuBLIO  WoBKI.— 

A  municipal  corporation  is  not  liable  for  special,  consequential  damages  to  adjoiniog  prDp- 
ert^,  resulting^  from  work,  such  as  a  street  improTement,  lawfully  done  dj  it,  without  malioe, 
milees  such  liabilitj  is  imposed  by  statute  or  the  organic  law  of  the  state.  But  it  u  liable 
for  such  damages,  under  a  constitutional  provision,  that  *'i>riyate  property  shall  not  be  tsksi 
<JT  damaged  for  public  use  without  just  compensation  having  been  first  made  or  paid  into 
court  for  the  owner,"  although  the  owner  of  the  property  damaged,  during  the  progren  of 
such  work,  made  no  effort  to  protect  his  property. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts.  • 

c7.  L,  Love,  for  the  appellant. 
L.  Quint.,  for  the  respondent. 

TitOBNTON  J.  This  is  an  appeal  by  the  defendant  from  the  judg- 
ment.   The  judgment  roll  alone  constitutes  the  record. 

The  complaint  states  that  the  plaintiffs  during  the  times  referred 
to  in  ity  were  the  lessees  of  four  certain  lots  of  land  on  the  south- 
west corner  of  the  San  Bruno  road  and  Army  street,  in  the  city  and 
county  aforesaid,  upon  which  they  had  constructed  a  store-hooae 
and  two  dwelling-houses,  one  of  which  dwelling-houses  they  had 
rented,  and  the  other  buildings  were  used  and  occupied  by  them; 
that  on  or  about  the  first  of   March,  1880,  the  defeadan^  by  its 
legally  constituted  officers  and  agents,  commenced  the  construction 
of  a  sewer  in  the  center  of  Army  street  from  the  east  side  of  the 
San  Bruno  road  and  extending  easterly  to  the  waters  of  the  Bay  of 
San  Francisco,  and  to  grade  Army  street  to  the  established  official 
grade;  that  in  the  construction  of   this  sewer  and  in  grading  this 
street  for  a  distance  east  and  west  of  the  point  where  Army  street 
and  the  sewer  cross  the  San  Bruno  road,  the  defendant  deposited  a 
large  quantity  of  earth,  rooks  and  broken  stone  upon  the  natural 
soil  through  which  the  sewer  was  constructed,  to  the  depth  of  about 
eight  feet,  and  extending  the  entire  width  of  the  street;  that  the  weight 
of  the  material  so  deposited  caused  the  natural  .soil  of  the  street  to 
settle  and  sink;  that  though  the  soil  settled  and  sunk,  the  defend- 
ant continued  to  fill  in  with  the  same  material  without  taking  any 
precautionary  measures  to  protect  plaintiffs'  property  from  the  in- 
lury  which  tne  defendant  was  daily  causing  to  be  done,  and  wrong- 
fulry  and  unlawfully  displaced  the  natural  soil  of  the  land  on  which 
plaintiffs  had  constructed  the  buildings   aboYO    mentioned;    that 
the  displacement  destroyed  the  foundation  of  the  buildings  which 
had  always  been  firm  and  solid;  that  plaintiffs  frequently  notified 
the  elected  and   qualified  officers  of   the  defendant  of   the  dam- 
age it  was  causing  to  be  done  daily  to  the  property  of  the  plaintiffs 
as  the  work  of  filling  in  was  progressing;  that  defendant  neglected 
these  notices  and  took  no  steps  to  protect  the  property  of  plaintife 
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as  the  work  was  proceeding;  that  by  such  acts  of  defendant  the  soil 
on  which  plaintiffs'  buildings  rested  was  raised  above  its  original 
position  abont  eight  feet,  and  moved  south  a  considerable  dis- 
tance; that  plaintiffs  had  to  take  steps  to  protect  their  buildings, 
which  cost  them  about  one  thousand  dollars;  that  the  buildings 
were  damaged  abont  the  same  sum,  and  that  the  time  and  labor 
expended  about  this  by  plaintiffs  was  worth  the  sum  of  five  hun- 
dred dollars. 

The  pleader  then  proceeds  to  aver  a  presentment  of  a  claim  and 
demand  to  the  board  of  supervisors  of  the  defendant  for  the  injur- 
ies aforesaid,  and  the  rejection  of  this  claim  and  demand  by  the 
board.  The  above  are  the  substantial  averments  of  the  complaint. 
The  verdict  in  favor  of  plaintiffs  was  for  five  hundred  dollars. 

As  the  case  is  presented  by  the  record,  this  court  is  bound  to 
assume  that  the  verdict  has  affirmed  every  averment  of  the  com- 
plaibt  essential  to  a  recovery.  The  only  question  then  to  be  deter- 
mined is  this:  Does  the  complaint  state  a  cause  of  action  ? 

It  will  be  t>bserved  that  the  theory  on  which  the  cause  is  rested, 
is  that  the  defendant  in  grading  a  street  and  constructing  a  sewer  in 
the  center  of  it,  deposited  earth,  stone  and  broken  rock,  heavy  ma- 
terial, on  the  whole  width  of  the  street  to  raise  it  to  the  established 
official  grade,  by  reason  of  which  and  the  soft  and  yielding  nature 
of  the  soil  below,  the  subjacent  earth  was  squeezed  and  pressed 
down  and  outwards,  causing  the  displacement  and  destruction  of 
the  foundation  on  which  the  houses  rested  and  the  injuries  com- 
plained of,  and  that  defendant,  though  notified,  neglected  to  take 
measures  to  prevent  this  squeezing,  pressure  and  displacement  from 
which  the  injuries  counted  on  resulted.  It  may  be  observed  here 
that  though  the  allegation  of  the  complaint  is  that  the  defendant 
wrongfully  and  unlawfully  displaced  the  natural  soil  of  the  land  on 
which  the  plaintiffs'  buildings  were  constructed,  it  is  not  averred 
that.it  was  done  otherwise  than  by  the  settling  and  sinking  of  the 
soil  of  the  street  on  which  the  weight  of  the  heavy  material  deposited 
pressed.  The  plaintiffs  and  defendant  concede  that  the  displace- 
ment was  caused  by  the.  pressing  and  squeezing  out  of  the  soil  on 
which  the  material  was  placed ,  and  it  is  averred  that  the  place  of 
deposit  of  this  material,  was  the  street  in  its  entire  width. 

it  does  not  appear  that  the  plaintiffs  deny  the  ri^ht  of  defendant 
by  law  to  fill  up  and  grade  Army  street  to  the  official  grade,  fixed 
by  law,  and  to  construct  a  sewer  therein.  This  is  clear  from  the 
fourth  subdivision  of  section  1  of  the  act  of  March  16,  1878.  This 
aot  is  entitled,  '^An  act  to  confer  additional  powers  on  the  board 
of  supervisors  of  the  city  and  county  of  San  Francisco,  to  provide 
for  the  opening  of  Army  street  and  the  condemnation  of  private 
property  therefor:"    See  stats.  1877-8,  p.  270. 

A^  this  act  is  not  pleaded  in  justification  of  the  grading  and  filling 
done  by  the  citv  on  the  street  referred  to,  it  may  be  that  it  cannot 
be  noticed.  That  need  not  be  determined  as  it  is  conceded  by  the 
plaintiffs  that  the  power  to  do  this  work  is  conferred  by  section  74^. 
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Btibdiyision  4,  of  the  act  of  1856,  known  as  the  Consolidation  Aei 
The  cause  will  be  considered  on  this  admission  of  ample  power  in 
the  defendant  to  do  the  work  of  filling  and  grading  Army  street. 
•  The  defendant,  the  city  and  county  of  San  Francisco,  being  en- 
gaged in  a  lawful  work  authorized  by  the  statute,  it  would  seem 
strange  that  it  should  be  held  liable  for  any  injury  resulting  from 
such  work,  if  done  in  a  lawful  and  proper  manner,  unless  such  lia- 
bility is  imposed  by  statute  or  the  organic  law  of  the  state. 

We  do  not  understand  counsel  for  plaintiffs  to  put  forth  any  con- 
tention contrary  to  the  rule  above  indicated.  If  the  defendant  was 
empowered  by  law  to  do  the  work  counted  on,  in  Army  street,  the 
averment  in  the  complaint,  that  such  work  was  unlawful  and  wrong- 
ful, would  amount  to  nothing.  Such  epithets  in  a  pleading  are  in 
general  meaningless.  They  may  be  and  are  generally  inserted  with 
no  valuable  purpose  but  only  to  round  o£F  or  swell  out  a  sentence. 
Unless  the  matters  averred  show  the  acts  complained  of  to  be  un- 
lawful or  wrongful,  such  words  are  mere  superfluous  verbiage. 
They  may  and  should  be  rejected  as  surplusage.  It  being  con- 
ceded here,  that  the  defendant  was  engaged  in  a  workaathorizedbj 
'  law,  we  may  reject  the  words  **  unlawfully  '*  and  "  wrongfully"  from 
the  allegations  of  the  complaint. 

One  of  the  main  contentions  of  the  plaintiffia  is  that  the  defend- 
ant did  the  work  unlawfully  and  negligently,  for  the  reason  that 
after  being  warned  by  notice,  that  it  was  by  ito  acts  inflicting  dam- 
age on  the  property  of  plaintiffs  it  continued  to  do  the  work  infiiok- 
ing  such  damage  without  making  use  of  any  measures  or  taking  any 
steps  to  prevent  it. 

Does  anj  such  obligation,  aside  from  a  statute  or  constitutional 
provision  imposing  it,  rest  on  the  defendant  in  this  case  ?  It  is  not 
averred  that  the  plaintiffs  took  any  steps  to  ward  off  or  prevent  the 
damage  resulting  from  the  work,  though  they  knew  it  was  going  on. 
We  must  hence  conclude  that  they  did  not.  We  are  not  authorized 
to  assume  that  they,  the  plaintiffs,  took  any  such  steps  without 
averment  and  proof,  and  neither  appear  here.  Applying  the  maxim 
**de  non  apparentibu$  et  de  non  exiatentibua  eadem  est  raivo-y  see 
Broom's  Leg.  Max.,  6th  edit.,  ^  p.  163;  and  this  is  a  proper  case  for 
its  application,  we  are  authorizea  to  assume  and  hold  that  plaintiff 
stood  by,  calmly  contemplated  the  injury  to  their  property  going  on 
before  meir  eyes,  and  took  no  steps  to  prevent  it.  The  further 
question  arises,  was  it  not  a  duty  imposed  by  law  on  the  plainti£b 
themselves,  to  take  and  adopt  measures  of  prevention  ? 

Nothing  appearing  to  the  contrary,  we  are  bound  to  assnme  that 
the  land  in  the  street  was  acquired  by  defendant  for  a  pnblio  pur- 
pose by  lawful  means  and  in  a  lawful  manner.  The  injury  was 
<2aused  by  the  defendant  improving  the  property,  a  public  highway, 
which  under  the  law,  it  was  entitled  as  an  agent  of  the  state,  to  im- 
prove in  the  manner  it  was  engaged  in  doing.  No  property  of  the 
plaintiffs  was  taken.  It  is  only  claimed  to  be  damaged.  The  de- 
fendant engaged  in  doing  a  lawful  work  in  the  way  of  improving 
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such  property  and  constraoting  a  highway  for  the  use  and  benefit  of 
the  pablic,  and  in  an  especial  manner  for  the  persons  owning  prop- 
erty abutting  on  it,  to  which  class  plaintiffs  belonged,  caused  the 
damaged  complained  of. 

We  are  of  opinion  that  the  law  is  well  settled  that  when  a  muni- 
cipal corporation  like  the  defendant  is  engaged  in  doing  such  work 
as  is  set  forth  in  the  complaint,  in  a  lawful  manner  and  without  mal- 
ice, no  liability  for  damages  attaches  to  it,  unless  such  liability  is 
imposed  by  some  statute  law,  or  the  organic  law  of  the  state.    The 
lav  is  thus  stated  in  Transportation  Go.  y.  Chicago,  99  U.  S«,  635. 
In  doing  the  work,  the  municipality  was  acting  as  the  agent  of  the 
Btate,  which  had  control  over  all  highways,  performing  a  pablic  duty 
imposed  on  it  by  law.     The  supreme  court  of  the  United  States,  in 
the  case  just  above  cited,  said,  speaking  by  Strong,  J. :    "  It  is  nn- 
deni'ible  that,  in  making  the  improvement  of  which  the  plaintiffis 
complain,  the  city  was  the  agent  of  the  state,  and  performing  a  pub- 
lic duty  imposed  upon  it  by  the  legislature;  and  that  persons  ap- 
pointed or  authorized  by  law  to  make  or  improve  a  highway,  are  not 
iinswerable  for  consequential  damages,  if  they  act  within  tbeir  juris* 
diction,  and  with  care  and  skill,  is  a  doctrine  almost  universally  ac-' 
cepted,  alike  in  England  and  in  this  country.     It  was  asserted  un- 
qualifiedly, in  The  Governor  and  Company  of  the  British  Cast-Plate 
HaQufactnrers  v.  Meredith,  4Durnf.  &  E.,  794;  in  Sutton  v.  Clarke, 
6  Taun.,  28;  and  in  Boulton  v.  Crowther,  2  Barn,  and  Cress.,  703.  It 
vas  asserted  in  Oreen  v.  The  Borough  of  Beading,  9  Watt's  Pa. ,  382; 
O'Connor  v.  Pittsburg,  18  Pa.   St.,  187;  in  Callendar  v.  Marsh,  1 
Pick.,  Mass.,  418;  as  well  as  by   the  courts  of  numerous  other 
states.    It  was  asserted  in  Smith  v.  The  Corporation  of  Washington, 
20  How. ,  135,  in  this  court,  and  it  has  been  held  bv  the  supreme 
coart  of  Illinois.  The  decisions  in  Ohio,  so  far  as  we  know,  are  the 
solitary  exceptions.     The  doctrine,  however  it  may  at  times  appear 
to  be  at  yariance  with  natural  justice,  rests  upon  tne  soundest  legtd 
reason.     The  state  holds  its  highways  in  trust  for  the  public.     Im- 
provements made  by  its  direction,  or  by  its  authority,  are  its  acts, 
and  the  ultimate  responsibility,  of  courKe,  should  rest  upon  it.    But 
it  is  the  prerogative  of  the  state  to  be  exempt  from  coercion  by  suit, 
except  by  its  own  consent.     This  prerogative  would  amount  to  noth- 
ing if  it  does  not  protect  the  agents  for  improving  highways  which 
the  state  is  compelled  to  employ.   The  remedy,  therefore,  for  a  con- 
sequential injury  resalting  from  the  state's  action  through  its  agent, 
if  there  be  any,  must  be  that,  and  that  only,  which  the  legislature 
shall  give.     It  does  not  exist  at  common  law.     The  decisions  to 
which  we  have  referred,  were  made  in  view  of  Magna  Charta,  and 
the  restriction  to  be  found  in  the  constitution  of  every  state,  that  pri- 
vate property  shall  not  be  taken  for  public  use  without  just  com- 
pensation being  made.     But  acts  done  in  the  proper  exercise  of  gov- 
ernmental powers,  and  not  directly  encroaching  upon  private  prop- 
erty, though  their  consequences  may  impair  its  use,  are  universally 
held  not  to  be  a  taking  within  the  meaning  of  the  constitutional 
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proyision.    They  do  not  entitle  the  owner  of  saoh  property  to  com- 

Sensation  from  the  state  or  its  agents,  or  give  him  any  ri^ht  of  action, 
his  is  supported  by  an  immense  weight  of  authority  f  99  U.  S., 
641-642.  See,  also,  BadolifiTs  Exors.  v.  Mayor,  etc.,  of  Brooklyn,  4 
Oomst.,  195. 

We  think,  also,  that  in  accordance  with  the  rale  laid  down  in  Shaw 
y.  Crocker,  42  Cal.,  435,  that  there  being  no  statnte  or  constitational 
proyision  changing  the  rule,  the  plaintiffs  were  bound  to  take  steps 
to  protect  their  own  property  from  injury.  In  this  case  it  appears 
that  the  plaintiff  was  the  owner  of  seyeral  lots  in  Sacramento,  froat- 
ing  on  First  street,  and  of  seyeral  frame  buildings  erected  thereon. 
She  substantially  ayerred  that  the  defendant  and  nis  seryants  wrong- 
fully entered  upon  said  lots  and  ''unlawfully,  willfully,  carelessly 
and  negligently  threw«  deposited  and  forced  stones,  grayel  and  earth, 
and  other  solid  and  weighlr  substances,  upon  and  against  such  build- 
ings, and  upon  and  against  the  timbers  supporting  the  same,"  whereby 
the  timbers  were  forced  from  their  places,  and  the  buildings  were 
thrown  down  and  destroyed. 

The  defense  to  the  action  on  which  the  court  passed  was  that  the 
defendant  was  employed  by  the  city  of  Sacramento  to  raise  the  grade 
of  First  street  in  front  of  plaintiff  s  premises,  and  that  he  performed 
the  work  in  accordance  with  the  contract,  under  the  orders  and  di- 
rections of  the  trustees  of  the  city  and  it^  officers  authorized  bylaw 
to  superintend  the  same;  that  the  work  was  performed  in  a  proper, 
discreet  and  careful  manner,  doing  no  more  ciamage  than  was  neces- 
sary; that  the  plaintiff 's  buildings  were  located  on  or  near  the  street, 
and  that  the  plaintiff  had  due  notice  of  the  grading  of  the  street, 
and  might,  by  the  exercise  of  reasonable  care,  haye  protected  the 
buildings  from  damage,  but  negligently  omitted  to  do  so,  whereby 
the  buildings  fell  down  and  were  destroyed  without  any  fault  of  the 
defendant. 

The  court  proceeded  to  obserye,  through  Crockett,  J.,  as 
follows : 

"At  the  trial  the  plaintiff  proyed  the  yalue  of  the  building:^,  and 
that  they  were  thrown  down  and  destroyed  by  the  pressure  of  the 
earth,  and  other  materials  deposited  in  the  street  by  the  defendant 
in  raising  the  grade  under  his  contract.  The  plaintiff  then  rested, 
and  the  defendant  moyed  for  a  nonsuit,  on  the  ground  that  there 
was  no  eyidence  tending  to  show  that  the  work  was  performed  in  a 
careless  or  improper  manner,  or  that  the  damage  was  owing  to  any 
carelessness  or  negligence  on  the  part  of  the  defendant,  his  agents, 
or  seryants.  The  motion  was  denied,  and  the  defendant  efcepted 
and  assigns  this  ruling  as  error. 

' '  After  careful  examination  of  the  eyidence  in  chief  for  the  plaint- 
iff, I  discoyer  none  which  tended  in  the  slightest  degree  to  pro  ye  that 
the  work  of  grading  the  street  was  performed  in  an  improper,  careless 
or  negligent  manner,  or  that  the  damage  to  the  plaintiffs  property 
resulted  in  any  degree,  from  a  want  of  proper  care  or  skill  on  the 
part  of  the  defendant  or  his  seryants.   It  was  proyei  that  the  plaint . 
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iff  bad  Dotioe  of  the  grading  of  the  street,  aud  some  days  before  the 
baildings  were  damaged  seat  a  carpenter  to  examine  tliem,  who  re- 
ported to  her  that  they  could  be  protected  from  iujury  by  the  erec- 
tion of  a  bulkhead;  but  she  made  no  effort  to  erect  it,  so  far  as  the 
proof  shows.  The  city  |iad  the  right  to  raise  the  gratle  of  the  street; 
aad  if  the  contractor  performed  the  work  with  proper  care  and  ^kill 
he  is  not  responsible  for  any  dam-a;<e  which  may  have  resulted  tp 
the  contiguous  propertjr.  This  is  settled,  by  an  overwhelming 
weight  of  authority,  aud  is  apparently  conceded  to  be  the  law  by 
the  plaintiff*s  counsel:  4  Durnf.  &  East,  794;  1  Penio,  595;  9  Watts*^ 
382;  IPick..  418^  12  Mass.,  220^  6  Wheat,  693;  12  iMo.,  414;  1 
Comst.,  195,  203:"  42  Cal.,  437. 

In  the  case  just  remarked  on,  the  facts  showed  more  of  a  physical 
invasion  of  the  land  than  the  case  under  consideration^  and  came 
near  a  taking  of  the  property.  The  land  on  which  the  buildings 
stood  was  so  covered  with  earth  and  other  heavy  material,  that  the 
buildings  were  by  such  material  forced  from  their  foundations  and 
destroyed  as  buildings.  In  the  case  before  us  there  was  no  entry  on 
the  plaintiffs'  property,  nothing  thrown,  forced  or  deposited  on  it, 
but  in  consequence  of  the  pressure  of  the  weighty  deposit  on  the 
Boil  underlying  the  street  and  the  earth  beneath,  and  the  soft,  yield- 
ing nature  of  such  underlying  atralum  the  lot  of  plaintiffs  was  forced 
outwards  and  upwards,  and  in  consequence  the  foundations  of  the 
houses  on  it  were  injured.  There  was  no  entry  on  the  adjacent  land, 
and  no  physical  invasion  of  it  is  averred. 

Following,  then,  the  rule  of  Shaw  v.  Crocker,  aupra^  which  we 
approve,  we  are  of  opinion  that  the  obligation  to  support  the  foun- 
dations of  the  buildings  and  to  take  care  that  their  property  should 
receiye  no  damage,  rested  on  plaintiffs,  and  that  they,  and  not  the 
defendant,  are  amenable  to  the  charge  of.  negligence  and  want  of 
proper  car  e :  See,  also,  Transportation  Co.  v.  Chicago .  and  Bad- 
cliffs  Ezors.  y.  Mayor  of  Brooklyn,  supra.  Such  damages  as  were 
sustained  in  Shaw  v.  Crocker  are  consequential,  and  are  not  the 
subject  of  an  action  which  can  be  maintained,  without  some  provis- 
ion of  law,  statutory  or  constitutional,  giving  it. 

But  the  contention  is  also  put  forth  by  the  plaintiffs  that  the  con- 
stitution comes  to  their  relief  and  that  they  are  entitled  to  recover 
by  yirtue  of  the  provision  of  the  organic  law  of  the  state,  which 
prescribes  as  a  paramount  rule  that  '*  private  property  shall  not  be 
taken  or  damaged  lor  pu.blio  use  without  just  compensation  having 
been  first  made  or  paid  into  court  for  the  owner:"  Const.  Cal.,  art. 
I,  see.  14. 

It  is  well  known  that  the  clause  as  to  the  protection  of  private 
property  against  an  appropriation  for  public  use,  was  changed  by 
the  constitution  adopted  in  1879,  and  is  no  longer  as  it  was  under 
the  former  constitution,  "nor  shall  private  property  be  taken  for 
public  use  without  just  compensation:*'  Const. of  1849,  art.  I,  sec.  8. 
The  words  above  quoted  show  SDme  of  the  changes,  indeed  all  of 
tiiem,  that  require  notice  here.    As  the  clause  now  stands,  private 
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property  cannot  be  damaged  for  public  ase,  withoat  jast  compenBa- 
tion  having  been  first  made  or  paid  as  prescribed. 

Are  the  plaintiffs  then  entitled  to  recover  of  defendant  nnder  this 
constitutional  guarantee  against  damage?  This  question  is  new  in 
this  court,  this  being  the  first  cause  coming  before  it,  since  the 
adoption  of  the  present  constitution,  requiring  the  decision  of  this 
question. 

To  what  kind  of  damage  does  this  word  ^^damageV^  refer?'*    We 
think  it  refers  to  something  more  than  a  direct  or  immediate  dam- 
age to  private  property,  such  as  its  invasion  or  spoliation.     There  is 
no  reason  why  this  word  should  be  construed  in  any  other  than  its 
ordinary  and  popular  sense.     It  embraces  more  than  the  taking.    If 
it  did  not  refer  to  more  than  the  damage  above  mentioned,  the  word 
damaged  in  the  clause  relied  on  would  be  superfluous.     It  seems  to 
us  that  the    direct  invasions  spoken  of    would    come  within  the 
clause  as  it  stood  in  the  constitution  of  1819.    If  the  word  '*  dam- 
aged "  only  embraced  physical  invasions  of  property,  the  right  se- 
cured by  this  word  would  add  nothing  to  the  p^uarantee  as  it  form- 
erly stood.    In  the  case  above  cited  from  99  U.  3.,  the  court  said, 
referring  to  a  clause  in  the  constitution  of  Illinois  similar  to  that  in 
the  constitution  of  this  state  in  force  since  1879,  that  '*  this  is  an 
extension  of   the  common  provision  for  the  protection  of  private 
property:"  P.  642.    The  remark  may  have  been  obiter^  as  the  case 
before  the  court  was  one  occurring  prior  to  the  insertion  of  the 
clause  in  the  Illinois  constitution,  but  it  seems  to  have  been  con- 
curred in  by  the  whole  court,  and  if  not  so  concurred  in,  it  was  the 
dictum  of  an  able  and  learned  jurist,  whose  judgment  is  entitled  to 
and  should  receive  great  respect.     And  it  will  occur  to  any  one  re- 
flecting on  the  import  of  the  clause,  that  if  it  was  not  an  additional 
guarantee  to  the  common  and  usual  one,  its  insertion  was  idle  and 
unmeaning.     The  same  is  held  by  the  highest  judicial  tribunal  in 
Georgia,  in  City  of   Atlanta  v.  Green,  67  Ga.,  386,  in  which  state 
there  is  a  like  provision  in  the  constitution.     We  will  refer  to  this 
case  at  some  length.     The  declaration  contained  two  counts.    The 
first  charged  the  defendant  below  (the  cit^  of   Atlanta)  with  dam- 
ages to  plaintiff's  lot  by  reason  of  its  negligence  in  throwing  earth 
on  her  lot  in  the  grading  of  a  street  in  said  city,  and  thereby  caus- 
ing the  overflow  of  her  premises  with  sand  and  water,  destroying 
her  garden  and  rendering  it  unfit  for  use  and  cultivation.     The  sec- 
ond count  was  for  damages  to  her  lot,  resulting  from  the  grading  of 
the  street  bounding  the  same  by  raising  the  level  of  said  street  fif- 
teen feet  higher  than  it  was  originally,   opposite  plaintiff's  lot, 
thereby  permanently  injuring  her  property  and  her  fences,  and 
making  it  difficult  for  her  to  have  access  to  her  home. 

The  city  tendered  the  following  request  to  the  court  to  be  given  to 
the  jury: 

'''rhe  city  would  have  a  right  to  grade  the  street  in  question,  and 
no  right  of  action  would  accrue  to  plaintiff  from  injuries  caused  by 

ch  grading,  unless  there  was  a  aired  invasion  of  the  plaintiff^s 
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pFemises,  and  for  such  direot  invasion  of  ber  lot,  she  would  be  en- 
titled to  recoyer  the  damages  caused  thereby/' 

The  question  as  to  the  meaning  of  the  constitutional  guarantee 
vas  here  directly  presented.  It  may  be  remarked  that  as  to  the  first 
count  the  plaintiff  would  be  entitled  to  recover  independent  of  any 
constitutional  provision,  as  held  in  many  cases  rilled  by  courts  of 
high  authority:  See  Pumpally  v.  Green  Bay  Co.,  13  Wall,  166; 
Eaton  V.  Boston  G.  &  M.  B.  Co.,  51  N.  H.,  504;  Bochester  White 
Lead  Go.  v.  Gity.of  Bochester,  3  Comst.,  413;  Gastward  v.  Mere* 
dith,  36  N.  H.,  296;  Weet  v.  Brockfort,  16  N.  Y.,  161;  Harper  v. 
Milwaukee,  39  Wise,  365;  Thurston  v.  City  of  St.  Joseph,  51  Mo., 
610.  See  other  cases  cited  in  2  Dillon  on  Man.  Corp.,  sec.  985,  and 
note,  and  sees.  1,038  and  1,052  and  notes.  The  city,  by  overflowing 
the  land  of  another,  as  set  forth  in  the  first  count,  would  be  guilty 
of  a  nuisance,  which  it  can  no  more  commit  than  a  private  individ- 
ual:   Weet  V.  Brockfort,  aupra^  per  Seldon,  J. 

But  the  question  arose  on  the  second  count  and  was  directly  pre- 
sented in  the  request  quoted  above.  The  damages  so  caused  are 
consequential  in  their  nature.  Discussing  the  city's  right,  the  court 
observed  as  follows: 

"It  has,  no  doubt,  long  been  the  well-settled  rule  in  this  state,  as 
recognized  and  enforced  by  our  courts,  that  municipal  corporations 
are  not  liable  for  cousequenticU  damages  caused  by  the  raising  and 
lowering  of  the  grade  of  streets,  and  the  decisions  have  rested 
upon  the  common  law  doctrine,  that  the  proper  construction  and 
improvement  of  streets  are  supposed  to  be  made  for  the  public 
good,  and  that  private  injury  or  inconvenience  that  may  arise  to 
adjacent  lot-holders,  as.  a  consequence  of  such  raising  or  lowering 
the  grade  of  the  street,  must  be  borne  by  the  proprietor  without 
compensation,  because  his  right  to  such  must  yield  to  the  promo- 
tion and  advancement  of  what  is  the  public  good  of  the  city:  See 
23  Oa.,  Markham  v.  City  of  Atlanta,  402;  28  Qa.,  46;  34  Ga.,  326; 
49  aa.,  19. 

''But  it  is  now  claimed,  and  so  the  court  instructed  the  jury,  that 
this  rule  had  been  changed  by  a  provision  of  the  constitution  of 
1877,  contained  in  the  last  clause  of  paragraph  1,  section  3,  of  the 
'  bill  of  rights,*  which  reads  as  follows:  '  Private  property  shall  not 
be  taken  or  damaged  for  public  purposes  without  just  and  adequate 
compensation  being  first  paid.' 

"  It  is  not  denied  by  counsel  for  plaintiff  in  error  that  under  this 
provision  of  the  constitution  any  direct  and  immediate  damage  done 
to  private  property,  such  as  its  invasion  or  spoliation  thereof,  the 
city  would  be  liable  for  damages,  and  be  compelled  to  make  just 
compensation  as  by  the  constitution  provided;  but  he  insists  that  it 
was  not  the  intent  or  purpose  of  the  framers  of  that  instrument  to 
vary  or  change  the  rule,  so  well  established  and  long  recognized  by 
the  courts,  that  in  improving  the  streets  by  raising  or  lowering  the 
grade  thereof,  the  city  would  not  be  liable  to  respond  to  lot-owners 
bounding  thereon  for  any  consequential  damages  resulting  therefrom. 
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The  Aubf  devolyes  upon  this  coarti  theD,  to  constrae,  for  the.  firsk 
time,  this  clause  in  the  bill  of  rights.  la  previous  constitotioos  the 
words  varied  from  the  present;  'Private  property  shall  not  he 
taken  for  pnblio  use  without  just  compensation,'  were  the  words 
ordinarily  employed.  Bat,  under  the  constitution  of  1877,  further 
protection  is  sought  to  be  given  to  the  property  of  the  citi^aen,  and 
now,  *  it  shall  not  be  taken  or  damaged  for  public  use  without  judt 
compensation.'  The  article  does  not  define  whether  the  damage 
shall  be  immediate  and  direct  or  consequential..  Any.  damage  to 
propertv  for  public  use  must  receive  its  compensation.  .  It  may  be, 
and  will,  no  doubt,  often  occur  that  the  consequential  diamage  may 
impose  a  more  serious  loss  upon  the  owner  than  a  temporary  spolia- 
tion or  invasion  of  the  property:"  67  Oa.,  388. 

This  decision  is  followed  and  approved  by  the  same  court  in 
Moore  v.  City  of  Atlanta,  1  Denver  Law  Journal,  !No.  10,  p.  78. 

These  views  of  the  Georgia  supreme  pourt  are  in  the  main,  true, 
and  sustained  by  the  following  cases,  decided  by  the  highest  courts 
of  states  having  a  constitutional  guarantee  similar  to  that  of  the  con- 
stitution of  this  state:  City  of  Elgin  v^  Eaton,  83  III.,  535;  Kigney 
V.  City  of  Chicago,  102  Id.,  64;  Johnson  v.  Parkesbory,  16  W.  Va», 
402;  Citv  of  Denver  v.  Bayes,  1  West  Coast  Bep.,  609;  Williams  v. 
Q.  C.  &  S.  F.  Railway,  1  Denver  Law  Journal,  No.  84|  p.  267; 
Graves  v.  Same,  1  Texas  Law  Journal,  8;  Gottsohalk  v.  C.  B.  & 
Q.  B.  Co.,  14  Neb.,  650. 

In  some  of  the  eases  just  above  cited,  the  damages  for  which  com- 
pensation was  sought  by  action,  were  consequential,  and  it  was  held 
that  they  were  recoverable  under  the  constitutional  guarantee  qgaintl 
damage  of  private  property  in  the  exercise  of  a  public  use.  In  Git; 
of  Elgin  V.  Eaton,  the  damages  were  consequent  on  grading  the 
street  to  the  grade  fixed  by  law:  Johnson  v.  Parkesbury,  City  of 
Atlanta  v.  Green,  and  Moore  v.  City  of  Atlanta,  are  cases  of  a  change 
from  a  grade  formerly  made.  In  such  cases,  ijrhon  the  work  is  done 
with  the  usual  care  and  skill,  there  could  be  no  recovery  at  common 
law;  the  injury  indicted  is  without  damage^  and  the  damage  without 
injury,  curtly  expressed  in  the  maxim  damnum  absque  iiyuria.  The 
right  of  the  owner  of  the  propertv  who  ha^  sustained  such  damage 
must  yield  to  tJie  promotion  and  advancement  of  the  public  good. 
He  has  become  the  owner  of  the  property  in  subordination  to  the 
right  of  the  municipality,  conferred  by  statute,  to  change  the  grade 
of  the  streets:  Bee  City  of  Atlanta  V.  Green,  and  Moore  ▼.  Citv  of 
Atlanta,  supra.  There  can,  tlierefore,  be  no  recovery  for  the  injury 
so  sustained;  But  in  the  oases  just  above  referred  to,  the  damage 
was  held  to  be  within  the  constitutional  provision  as  to  property 
damaged,  whether  done  with  care  and  skill  or  not. 

We  are  of  opinion  that  the  right  assured  to  the  owner  by  this  pro- 
vision of  the  constitutiou  is  not  restricted  to  the  case  where  Ae  is 
entitled  to  recover  as  for  a  tort  at  common  law.  If  be  is  oonse- 
quentlv  damaged  by  the  work  done,  whether  it  is  done  oajrefally  and 
with  skill  or  not.  he  is  still  entitled  to  compensation  for  Such  diuBiage 
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under  this  provision.  This  provision  was  intended  to  assare  .oom- 
peDsation  to  the  owner  as  well  where  the  damage  is  directly,  inflicjbeil 
or  inflicted  by  want  of  care  and  skill,  as  where  the  damages  are  con- 
sequential, and  for  which  damages  he  had  no  right  of  recovery  at  the 
common  law. 

That  no  action  for  such  consequential  damage  can  be  maintained 
bj  the  common  law,  see  Smith  v.  Washington,  20  H!ow.,  135; 
and  O'Connor  T.  Pittsburg,  18  Pa.  St.,  187;  2  Dillon  on  Munici- 
pal Corporations,  sec.  990,  and  cases  cited  in  notes.  Ohio  seems  to 
be  tbe  only  state  where  the  contrary  is  heLl :  See  remarks  of  Bran- 
son, J.,  in  Badcliff's  Exors.  v.  Mayor,  etc.,  of  Brooklyn,  and  Smiiib 
V.  Washington,  au/>ra ;  Crawford  v.  Delavon,  7  Ohio  St.,  459,  in 
which  the  Ohio  supreme  court  admits  that  the  rule  held  by  it  is  in 
conflict  with  the  decisions  both  in  England  and  America,  and  known 
to  be  so  when  decided.  The  rule  above  stated  is  established  by 
such  a  preponderance  of  authority,  that  we  forbear  to  dwell  further 
on  the  point.  The  oases  will  be  n>und  under  the  above  references, 
and  we  will  only  add  that  they  establish  the  rule  above  declared  to 
be  law. 

We  cannot  think  that  the  convention  inserting  in  the  constitution 
of  this  state  the  word  "damagecT*  in  the  connection  in  which  it  is 
found,  and  the  people  in  ratifying  the  work  of  the  convention 
intended  to  limit  the  effect  of  this  word  to  cases  where  the  party 
injured  already  had  a  remedy  to  recover  compensation.  They  en- 
gaged in  no  such  empty  and  vain  work.  It  was  intended  to  give  a 
remedy  as  well  where  one  existed  before  as  where  it  did  not,  to 
superadd  to  the  guarantee  found  in  the  former  constitution  of  this 
state  and  in  nearly  all  of  the  other  states,  a  guai:antee  against  dam- 
age where  none  previously  existed.  The  provision  includes  damage 
to  private  property,  including  land,  and  whatever  is  attached  to  it. 
If  land  and  buildings  on  it,  or  either,  are  damaged,  this  provision 
requires  it  to  be  compensated.  And  if  compensation  has  not  been 
had  in  condemning  the  land  for  the  street  under  the  statute  for  such 
condemnation,  see  sees.  237,  1,263,  C.  C.*P.,  part.  III,  title  YIII, 
it  can  be  recovered  in  an  action. 

We  do  not  intend  to  say,  nor  do  we  think  it  extends  to  such  dam- 
age as  the  owner  of  the  property  injured  sustains  in  common  with 
the  other  abutters  on  the  street,  or  the  general  public,  but  only  to 
that  special  injury  which  he  receives,  over  and  above  such  common 
injury:  See  remarks  of  Bronson,  J.,  speaking  for  the  court,  in  Bad- 
cliff's  Executors  v.  Mayor  of  Brooklyn,  supra,  on  pp.  206,  207;  ob- 
servations of  Lord  Westbury,  in  2  'L.  B.  Eng.  and  Irish  Appeal 
Cases,  on  p.  203.  Here  the  damage  is  to  the  houses  annexed  to  the 
land  This  is  special  damage  to  the  plaintiffs  for  which  they  are 
entitled  to  recover,  though  they  may  be  of  the  class  usually  styled 
consequential. 

By  reason  of  the  foregoing,  we  are  satisfied,  and  hold  that  the 
complaint  states  a  cause  of  action,  and,  as  the  facts  of  such  cause  of 
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action  are  affirmed  to  exist  by  the  verdiol;,  the  plaintiffs  are  entitled 
to  judgment  on  this  point. 

We  are  of  opinion  that  the  claim  was  properly  presented  to  the 
board  of  supervisors.  The  law,  spoken  of  in  the  eighty-fourth  section 
of  the  consolidation  act,  to  which  reference  is  to  be  made,  is  a  stat- 
ute, for  it  is  to  be  referred  to  by  its  title,  date  and  section.  The 
claim  here  is  not  made  under  a  statute. 

There  is  nothing  in  the  poiat,  made  on  behalf  of  the  defenJaQt, 
that  it  must  be  regarded  as  a  county,  and,  therefore,  ^s  not  sueable. 

It  nowhere  appears  in  the  case  that  the  plaintiffs  have  received  any 
compensation  for  the  injury  sustained  by  them. 

We  find  no  error  m  the  record,  and  the  judgment  is  affirmed. 

Sharpstein,  J.,  and  Myrick  J.,  concurred. 


WEST  COAST  REPORTER 

Whole  No.  65.  March  26, 1885.  Vol.  V.    No.  13. 


CIRCUIT  COURT,   DISTRICT  OF  OREGON. 

Gbeen  t;.  Coos  Bay  Waqon  Boad  Company. 

Mmrch  t,  1886. 

STATon  OF  Limitations.  ~ An  agreement  or  promise  made  without  a  consideration  to 
postpone  or  extend  the  time  of  payment  of  a  debt  or  demand,  is  void,  and  doee  not,  there- 
fore, prevent  the  running  of  the  statute  against  the  right  of  the  creditor  to  maintain  an  ac- 
tion ttieireon. 

Thb  Sakb— Aoknowlkdomkvt.— From  an  acknowledgment  of  the  existence  of  a  debt 
imder  circumstances  that  indicate  a  willingness  or  liability  to  pay  the  same,  the  law  will 
tmidy  a  promise  to  pay,  upon  which  an  action  may  be  maintained  during  the  statutory 
period  of  limitation  thereafter. 

New  Pbovisb— How  Pleaded.— In  pleadins^  a  new  promise  or  an  acknowledgment  or 
sgreement  from  which  such  promise  will  oe  implied,  it  need  not  be  alleged  that  the  same 
was  made  in  writing,  but  that  fact  will  be  presumed  until  the  contrary  is  shown. 

AonoN  to  recover  money.    The  opinion  states  the  facts. 

Thomas  N.  Strong^  for  the  plaintiff. 

Jarnes  F.  Waiaon  and  Edward  B.  Watson,  for  the  defendant. 

DxABY,  J.  This  action  is  brought  by  A.  T.  Green,  of  California, 
against  the  defendant,  a  corporation  duly  formed  under  the  laws  of 
Oregon,  to  recover  the  sum  of  three  thousand  dollars,  with  interest 
from  June  1,  1876,  amounting  to  two  thousand  eight  hundred  and 
twenty-five  dollars. 

The  action  was  commenced  on  November  10, 1884;  and  it  is  alleged 
in  the  complaint  that  on  April  17,  1875,  the  defendant  was  the  owner 
of  ninety-six  thousand  three  hundred  and  twenty-five  acres  of  land 
in  Douglas  and  Coos  counties  in  this  state,  thirtr-five  thousand 
five  hundred  and  thirty-three  acres  of  which  it  had  a  patent  from 
the  United  States,  and  was  entitled  to  a  patent  for  the  remainder; 
that  the  defendant  then  agreed  with  the  plaintiff,  that  if  he  would 
find  a  purchaser  for  said  lands  it  woqld  pay  him  a  commission  of 
five  thousand  dollars;  that  the  plaintiff  accepted  said  proposition 
and  afterwards,  on  May  31,  1875,  the  plaintiff  found  a  person  who 
purchased  said  lands  of  the  defeadant  at  one  dollar  per  acre,  and 
paid  for  the  patented  portion  thereof  at  once,  and  agreed  to  pay  for 
the  remainder  as  soon  as  the  patent  was  issued  therefor;  that  on 
July  26,  1875,  the  defendant  paid  the  plaintiff  on  account  the  sum 
of  two  thousand  dollars,  and  requested  him  "to  wait  for  the  pay- 
ment" of  the  remaining  three  thousand  dollars  until  it  received  the 
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balance  of  the  purchase  price,  to  which  he  agreed;  that  the  plaintiff 
at  the  same  time  agreed  to  and  afterwards  did  assist  the  defendant 
to  get  the  remainder  of  said  purchase  price,  which  was  paid  to  it 
on  January  7,  1884;  and  that  on  January  12  the  plaintiff  duly  de- 
manded of  the  defendant  payment  of  said  three  thousand  dollars 
with  legal  interest  thereon  from  June  1,  1875,  which  it  refused. 

The  defendant  demurs,  for  that,  ''it  appears  on  the  face  of  the 
complaint  that  said  action  was  not  commenaed  within  the  time  pre- 
scribed by  law,"  and  ''  is  barred  by  the  statute  of  limitations." 

The  .code  of  G.  P.,  section  66,  provides  that  the  defense  of  the 
statute  of  limitations  may  be  made  by  demurrer  when  it  appears  on 
the  face  of  the  complaint  that  the  action  has  not  been  commenced 
within  the  period  prescribed  by  law. 

The  contention  of  the  defendant  is  that  it  appears  from  the  com- 
plaint, tbat  whatever  was  to  be  paid  to  the  plaintiff  for  his  services 
m  procuring  a  purchaser  of  the  property,  was  due  and  payable  on 
May  31,  1875,  when  the  service  was  performed,  or  at  the  farthest 
on  July  26,  when  the  purchaser  paid  the  first  installment  of  the  par- 
chase  money  and  the  plaintiff  received  the  two-fifths  of  the  commis- 
sion claimed  by  him,  and  that  at  the  expiration  of  the  six  years 
thereafter,  to  wit:  July  26,  1881,  the  claim  for  the  balance  of  three 
thousand  dollars  was  barred  by  the  lapse  of  time. 

The  plaintiff's  answer  to  this  proposition  is,  that  by  the  agreement 
of  July  26,  the  payment  of  his  claim  was  postponed  untu  the  de- 
fendant should  receive  the  remainder  of  the  purchase  money,  which 
did  not  occur  until  January  7, 1884,  at  which  time  the  statute  com- 
menced to  run  against  the  claim  and  not  before,  citing  Webber  v. 
Williams  College,  23  Pick.,  302;  Ang.  Lim.,  Ill,  section  120;  Lichty 
y.  Hugus,  65  Pa.  St.,  434;  Irving  v.  veitch,  3  Mees.  &  Wels.,  90. 

According  to  the  complaint  this  three  thousand  dollars  was  doe 
the  plaintiff  at  the  date  of  this  agreement,  and  had  been  since  Jane 
1;  from  which  time  he  seeks  to  recover  interest  on  that  som.  With- 
out doubt,  if  the  arrangement  made  between  the  parties  on  July 
26,  1875,  constituted  a  valid  agreement,  the  day  of  payment  was 
postponed  until  January  7,  1884,  and  the  statute  did  not  commence 
to  run  until  that  time. 

But  it  does  not  appear  that  there  was  any  consideration  for  the 
plaintiffs  promise  to  delay  action  in  the  premises.  The  defendant 
neither  gave  nor  forbore  anything  in  consideration  of  or  on  account 
of  the  plaintiff's  promise  While,  on  the  other  hand,  the  plaintiff 
undertook  the  further  service  of  helping  to  obtain  the  remainder  of 
the  purchase  money  without,  as  appears,  any  compensation  there- 
for. The  promise  was  then  a  mere  nudum  pactum^  which  did  not, 
in  law,  prevent  the  plaintiff  from  maintaiuing  an  action  in  the  mean- 
time, to  recover  whatever  was  due  him  from  the  defendant.  And 
from  the  time  the  plaintiff's  right  to  sue  commenced,  the  statnie 
commenced  to  run  against  it,  and  out  it  off  by  June  1,  1^81. 

As  was  substantially  said  in  Ghace  v.  Ghapin,  130  Mass.,  128,  of 
a  similar  agreement  between  ihe  maker  and  payee  of  a  note,  to 
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postpone  the  daj  of  payment  thereof :  There  is  no  adyantage  to 
the  defendant  nor  disadvantage  to  the  plaintiff,  growing  ont  of  the 
agreement,  which  ean  constitute  a  consideration  for  the  plaintiff's 
promise  to  postpone  the  payment  of  the  snm  then  dae  him,  and 
therefore  it  is  not  binding  on  him.  Notwithstanding  the  promise, 
he  conld,  at  any  time  within  six  years  from  Jane  1,  1876,  have 
maintained  an  action  against  the  defendant  to  recover  the  unpaid 
commission.     See  also,  Sharpley  v.  Abbott,  42  ^.  Y.,  447. 

The  cases  cited  by  coansel  for  the  plaintiff  do  not  sapport  hie  con- 
tention in  this  respect. 

In  Irving  v.  Veitch,  supra  ^  the  agreement  to  postpone  the  pay- 
ment of  the  defendant's  notes  was  made  on  a  valuable  considera- 
tion. Besides,  there  were  payments  made  on  them  within  six  years 
before  the  action  was  commenced,  which  circumstance  of  itself  was 
snfficient  evidence  of  an  acknowledgment  whereon  to  raisa  an  im- 
plied promise  to  pay  the  notes. 

In  Ijitchy  v.  Hugus,  supra,  it  was  decided  that  the  statute  will 
not  run  against  the  claim  of  an  attorney  for  compensation  for  ser- 
vices until  the  undertaking,  in  which  he  is  engaged,  is  performed  or 
the  relation  of  attorney  and  client  is  terminated.  To  the  same 
effect  is  the  citation  from  Angel,  supra. 

But  the  relation  of  attorney  and  client  never  existed  between 
these  parties.  And,  howeyer  analogous  the  relation  between  them 
may  have  been  to  that  of  attorney  and  client,  it  came  to  an  end  on 
June  1,  1876;  and  the  only  relation  that  existed  between  them 
thereafter,  was  that  of  debtor  and  creditor.  The  plaintiff  was  not 
employed  for  a  continuous  and  indefinite  service,  but  to  do  a  specific 
tiling — ^a  job — to  find  a  purchaser  for  the  defendant's  land  at  an 
agreed  compensation.  This  he  did  on  May  31,  1876,  and  was  then 
entitled  to  his  commission. 

Afterwards  the  plaintiff,  on  receiving  two-fifths  of  what  was  due 
him,  agreed  to  wait  for  the  payment  of  the  remainder  until  the  hap- 
pening of  a  certain  event. 

The  case  of  Webber  v.  Williams  College,  supra,  is  not  in  point. 
The  plaintiff  held  the  note  of  the  defendant,,  which  would  become 
due  within  the  year.  The  defendant  wrote  to  the  plaintiff  asking  a 
year's  delay,  and  saying,  .that  the  right  of  the  latter  to  sue  should 
not  be  prejudiced  b^  the  delay.  The  creditor  answered,  denying 
the  request,  but  did,  in  fact,  delay  bringing  an  action  on  the  note 
for  a  year  and  until  the  statute  had  run. 

The  defendant  pleaded  the  statute,  and  the  court  held  with  the 
plaintiff.  The  matter  is  very  summarily  and  somewhat  obscurely 
disposed  of;  the  court  saying  that  the  defendant's  offer  was  ''  a  good 
waiver  of  the  statute  of  limitations."  The  expression,  ''waiver  of 
the  statute,"  is  misleading  and  not  applicable  to  the  case.  A  party 
may  be  said  to  waive  the  statute  by  not  pleading  it,  when  he  might, 
but  not  otherwise.  And  the  better  opinion  seems  to  be,  that  the  bar 
of  the  statute  cannot  be  waived  or  renounced  in  advance,  as  that 
wodd  put  it  in  the  power  of  individuals  to  dispense  with  the  law 
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contrary  to  tbe  public  policy  and  peace  it  is  intended  to  promote 
and  preserve:  Ang.  Lim.,  sec.  247,  note. 

Bat  whatever  may  be  said  of  the  grounds  of  the  decision,  there  is 
no  doubt  of  its  correctness.  It  was  a  clear  case  of  an  acknowledg- 
ment of  the  existence  of  the  debt  by  the  debtor,  under  circumstances 
that  indicated  a  willingness  to  pay  the  same,  from  which  the  law  im- 
plied a  promise  to  pay  that  might  be  enforced  by  an  action  within 
the  statutory  period  thereafter.  And  so  the  case  is  characterized  in 
Sharpley  v.  Abbott,  supra ,  447,  and  in  Angel  on  Limitations,  sec. 
247,  note. 

And  so  the  agreement  in  this  case,  so  far  as  the  defendant  is  con- 
cerned, may  be  the  equivalent  of  an  acknowledgment  of  the  debt. 
But  it  does  not  appear  from  the  complaint  to  have  been  reduced  to 
writing  and  signed  oy  the  defendant. 

The  cpde  of  0.  P.,  section  24,  provides  that,  ^' No  acknowledg- 
ment or  promise  is  sufficient  evidence  of  a  new  or  continuing  con- 
tract,'* to  take  a  case  out  of  the  operation  of  the  statute  of  limitations, 
**  unless  the  same  is  contained  in  some  writing,  signed  by  the  party 
to  be  charged  thereby.*' 

But,  I  presume,  the  rule  in  pleading  a  contract  within  the  statute 
of  frauds,  applies  in  this  case.  It  is  sufficient  to  allege  the  matter 
according  to  its  tenor  or  legal  effect,  without  stating  that  it  was  in 
writing,  and,  if  the  adverse  party  wishes  to  take  advantage  of  the 
statute,  he  must  aver  that  it  was  not  in  writing,  as  a  matter  of  de- 
fence or  reply,  as  the  case  may  be:  Lamb  v.  Starr,  1  Deady,  353. 

Assuming,  then,  that  the  agreement  of  July  26  was  in  writing,  it 
was,  in  effect,  a  valid  acknowledgment  of  an  existing  debt  that  the 
defendant  was  willing  to  pay.  And,  from  this,  the  law  wbuld  imply  a 
promise  bv  the  defendant  to  pay,  grounded  on  the  consideration  of 
the  antecedent  liability,  from  which  point  of  time  the  statute  of  limi- 
tations commences  to  run  against  the  claim  anew :  Bell  v.  Morrison, 
1  Pet.,  351;  Ang.  Lim.,  chap.  22. 

The  acknowledgment,  however,  does  not  take  the  case  out  of  the 
operation  of  the  statute  prospectively,  but  only  as  to  the  past.  It 
commences  to  run  again  simultaneous  with  the  new  promise,  and 
in  six  years  thereafter  bars  the  remedy  thereon. 

Now,  the  acknowledgment,  in  this  case,  being  made  on  July  26, 
1875,  the  statute  had  run  against  the  action  of  the  new  promise,  on 
the  same  day,  in  1881. 

It  is  admitted  that  this  action  is  barred  by  lapse  of  time,  unless 
the  transaction  of  July  26  has  the  effect  to  save  it.  But,  as  we  have 
seen,  it  is  void  as  an  agreement  to  postpone  the  day  of  payment  for 
want  of  a  consideration;  and,  though  good  as  an  acknowledgment 
from  which  the  law  would  imply  a  new  promise  to  pay,  an  action 
thereon  has  since  been  barred  by  lapse  of  time. 

The  demurrer  must  be  sustained,  and  it  is  so  ordered. 
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CoNBOY  t;.  Oregon  Constbuotion  Oompany. 

March  6,  1886. 

CoBTRiBUTOBT  Nkoliobncb. — ^Whftt  is  known  as  " contributoiy  negligence"  is  a  defense; 
and  therefore  in  an  action  by  a  senrant  atrainst  his  master,  to  recover  damages  for  an  injury 
to  the  person  sustained  while  in  the  employment  of  the  latter,  the  plaintiff  need  not  aUege 
that  hk  own  negligence  did  not  contribute  to  the  result. 

"Oh  OB  About"  a  Cbbtain  Dat. — In  an  action  for  an  injury  to  the  person  arising  from 
the  negligence  of  the  defendant,  it  was  alleged  in  the  complaint  that  the  injury  occurred  "on 
or  about  a  certain  day;  Heidi  that  this  wan  not  a  statement  of  any  distinct  diy  or  time  and 
therefore  it  did  not  appear  from  the  complaint  that  the  action  was  barred  by  lapse  of  time  ; 
and  such  defense,  if  made  at  all,  must  be  made  by  answer. 

TivB  IN  Plbadikg. — When  time  is  not  an  essential  element  of  the  cause  of  action,  under 
the  code,  a  demurrer  will  not  lie  to  a  complaint  for  want  of  a  date  to  a  material  fact  alleged 
therein,  but  the  remedy  for  such  omission  is  a  motion  to  make  more  definite  and  certain  in 
this  renpect;  and  if  it  appears  on  the  face  of  such  amended  complaint  that  the  action  is 
barred  by  lapse  of  time,  tbe  defense  may  be  made  by  demurrer. 

Action  for  damages  for  injury  to  the  person.  The  opinion  states 
the  facts. 

C.  E.  8.  Wood,  for  the  plaintiff. 

George  H.  WiUiams  and  George  H.  Durham,  for  the  defendant. 

Dbadt,  J.  This  action  is  bronght  by  the  plaintiff,  a  citizen  of 
California,  against  the  defendant,  a  corporation  under  the  laws  of 
Oregon,  to  recover  fifty  thousand  dollars  damages  for  injuries  to  his 
person,  sustained  while  in  the  employ  of  the  defendant. 

The  action  was  commenced  on  November  12, 1884. 

The  complaint  alleges  that  '^  on  oi  about"  November  13,  1882,  the 
plaintiff,  while  in  the  employ  of  the  defendant  as  foreman  of  a  gang 
of  Chinese  laborers,  engaged  in  the  construction  of  the  railwaay 
known  as  the  "  Oregon  Short  Line,"  near  Meacham*s  station,  in  this 
state,  was  ordered  by  George  Gray,  a  person  in  the  immediate 
charge  of  the  business  for  the  defendant,  ^'to  fire  certain  blasts;" 
that  in  so  doing  he  ''exercised  all  possible  skill  and  precaution,'* 
but,  nevertheless,  the  said  blast  exploded  prematurely  and  caused 
great  injury  to  the  plaintiff,  including  the  loss  of  his  sight;  and  that 
flie  cause  of  said  explosion  "  was  the  defective  and  faulty  fuse  sup- 
plied to  the  plaintiff  by  this  defendant"  of  which  the  latter  had 
notice. 

The  defendant  demurs,  for  that,  (1^  It  appears  the  action  is  barred 
by  lapse  of  time;  and,  (2)  The  complaint  does  not  state  facts  suffi* 
cient  to  constitute  a  cause  of  action. 

On  the  argument,  the  only  point  made  in  support  of  the  second 
cause  of  demurrer,  was,  that  it  did  not  appear  from  the  complaint 
that  the  plaintiff  was  aware  of  the. defect  in  the  fuse;  and  there- 
fore it  does  not  appear  but  that  his  own  negligence  contributed  to 
his  injury. 

But  the  allegation  in  the  complaint  that  the  plaintiff  used ''all 
possible  skill  and  precaution,"  in  firing  the  blast  in  question,  is 
equivaleot  to  an  allegation  that  he  was  not  guilty  of  any  negligence 
in  the  premises.  And  if  knowledge  of  the  faulty  condition  of  the 
fuse  would,  under  the  circumstances,  make  his  conduct  negligent. 
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an  ayerment  that  he  acted  prudently  or  not  negligently,  is  equiva- 
lent to  a  denial  of  snoh  knowledge. 

Bat  I  do  not  think  it  necessary  for  the  complaint  to  contain  any 
allegation  on  the  subject.  The  law  does  not  presume  that  anyone 
is  negligent — especially  when  such  negligence  may  or  will  result  in 
his  own  personal  injury. 

True,  if  it  appears  on  the  trial,  whether  from  the  evidence  of  the 
plaintiff  or  defendant,  or  both,  that  the  former  was  guilty  of  "con- 
tributory negligence,"  as  it  is  called,  he  cannot  recoyer.  Bat  he  is 
neither  bound  to  allege  or  proye  that  he  was  not  guilty  of  such  neg- 
ligence, in  order  to  make  out  a  case  against  the  defendant.  It  is 
matter  of  defense;  and  if  the  defendant  would  ayail  himself  of  it,  he 
must  allege  and  proye  it. 

80  much  upon  principle;  but  on  authority  the  rule  is  unsettled  in 
the  state  courts.  In  Thompson  on  Negligence,  1,176,  it  ^is  stated 
that  eighteen  of  the  states  of  this  union  are  nearly  eyenly  diyided  on 
the  question,  whether  ''contributory  negligence"  is  a  i>art  of  the 
plaintiff's  case  or  a  matter  of  defense;  while  in  New  York  and  other 
states  the  decisions  are  irreconcilable.  But  the  learned  author, 
speaking  for  himself,  says,  1,175,  that  such  negligence  is  properly 
a  matter  of  defense. 

Since  the  publication  of  this  work  the  supreme  court  of  this  state 
appears  to  haye  decided  that  it  is  a  part  of  the  plaintiff's  case.  At 
least  there  is  a  dictum  to  that  effect  in  Walsh  y.  O.  B.  &  N.  Co., 
10  Or.,  253. 

Bat  the  decisions  of  the  national  courts,  including  the  snpreiM 
one,  are  otherwise,  and  that  is  sufficient  to  eontrol  the  action  of  this 
court. 

In  Knaresborough  v.  Belcher  S.  M.  Co.,  3  Saw.,  446,  it  was  held 
that  a  complaint  which  only  alleged  that  the  plaintiff  anstained  an 
injury  from  a  defectiye  platform  negligently  proyided  by  the  defend- 
ant was  sufficient;  and  that  knowledge  of  such  defect  on  the  part  of 
the  plaintiff,  as  eyidencing  contributory  negligence,  must  be  shown 
by  the  defendant. 

In  Holmes  y.  Oregon  and  California  Bail  way  Co.,  6  Saw.,  289; 

this  court  held  that  contributory  negligence  is  a  defence,  the  burden 

'  of  proof  to  establish  which,  is  on  the  defendant;  at  the  same  time 

saying,  "  Any  other  rule  than  this,  yiolates  all  the  analogies  of  the 

law,  and  is  practically  illogical  and  unjust." 

In  Bailway  Company  y.  Gladmon,  16  Wall.,  401,  the  supreme 
court  decided  that  want  of  care  on  the  part  of  the  plaintiff,  or  what  is 
termed  ''  contributory  negligence,"  is  a  defence. 

The  first  ground  of  demurrer  is  based  on  subdiyision  7  of  section 
66,  of  the  code  of  C.  P.,  which  permits  a  demurrer  to  the  complaint 
when  it  appears  therefrom  that  the  action  has  not  been  commenced 
within  the  time  limited  by  law.  According  to  the  complaint,  the 
injury  was  sustained  by  the  plaintiff,  and  the  right  of  action  therefor 
accrued  '*on  or  about"  Noyember  13,  1882;  and  the  action  waa 
commenced  on  Noyember  12,  1884.    The  action  waa  baned.  Code 
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C.  P.  9  section  8,  within  two  years  from  the  time  the  right  to  sue  ac« 
craed;  and,  if  the  allegation  that  the  injury  was  received  ''on  or 
about**  the  thirteenth,  is  equivalent  to  an  averment  that  it  did  occur 
on  the  thirteenth,  the  action  was  commenced  in  time.  But  an  aver* 
ment  that  a  fact  occurred  "on  or  about*'  a  certain  day,  is  not  an 
averment  that  it  occurred  on  any  distinct  day  or  time.  The  actual 
day  or  time,  may  be  either  before  or  after  the  one  stated  with  an 
"on  or  about."  In  short,  the  averment  amounts  to  nothing,  so  far 
as  time  is  concerned:  XT.  S.  v.  Winslow,  3  Saw.,  342.  This  being 
so,  it  does  not  appear,  on  the  face  of  the  complaint,  when  the  ri^ht 
of  action  accrued,  and,  therefore,  it  cannot  be  said  that  the  action 
was  not  commenced  in  time,  and  a  demurrer  for  that  cause  will  not 
lie. 

At  common  law,  the  rule  was  that  every  material  fact  in  the  dec* 
laration  should  be  stated  with  a  distinct  averment  of  time  and  place  r 
1  Chit.  P.,  287-8.  And  there  is  no  reason  whv  this  rule  should  not 
be  applied  to  the  statement  of  a  fact  in  a  compfaint  under  the  code  of 
G.  P~.  The  latter,  section  66,  sub.  2,  requires  the  facts  constitut-" 
ing  the  cause  of  action  to  be  concisely  and  intelligiblv  stated!  But 
the  time  and  place,  when'  and  where,  each  of  such  tacts  occurred, 
though  proper  and  convenient  to  be  alleged,  as  a  matter  of  form,  are 
not  absolutely  necessary  to  a  sufficient  statement  of  a  cause  of  action, 
unless  where  time  is  a  material  element  thereof,  or  the  action  is 
local. 

The  time  when  the  plaintiff  reoeived  this  injury  is  not  a  matter  of 
substance  necessary  to  a  sufficient  statement  of  the  cause  of  action, 
of  which  such  injury  or  fact  is  a  part,  but,  rather,  an  incident  or 
qualification  of  the  same.  The  statement  of  the  fact  of  the  in  jury, 
without  the  day  it  occurred,  is,  so  far,  a  sufficient  statement  of  » 
cause  of  action,  and  the  complaint  would  support  a  verdict  and  judg- 
ment thereon. 

At  common  law,  the  omission  to  state  the  day  In  such  a  case, 
cotild  only  be  taken  advantage  of,  as  a  matter  of  form,  by  a  special 
demurrer — at  least  after  the  statute  of  27  Eliz. :  Gould's  P.,  463.  And 
for  this  remedy,  the  code  of  0.  P. ,  section  84,  has  substituted  the 
motion  to  make  more  definite  and  certain :  See  People  ex  rd.  v. 
Ryder,  12  N.  T.,  433439. 

It  follows,  that  if  the  defendant  wants  to  make  the  defense  of  the 
statute  of  limitations,  in  this  case,  he  must  plead  it  in  his  answer; 
and  this  is  the  better  way;  or  he  may  move  to  make  the  complaint 
more  definite  and  certain  in  respect  to  the  date  when  the  injary  oc 
curred,  and  if  it  then  appears  that  the  action  is  barred  by  the  lapsd 
af  time,  be  may  make  the  defense  by  demurrer  to  the  amended  eom^ 
plaint. 
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CIRCUIT  COURT.  DISTRICT  OF  CALIFORNIA, 

Sharon  v.  EDell. 

MoflTch  9, 1885. 

Suit  in  United  States  Courts— Averment  op  Citizenship  of  Parties.— An  allegttion 
in  the  introductory  part  of  a  bill  in  equity,  brought  in  the  circuit  court  of  the  United  States,  as 
follows:  "  To  the  honorable  the  judges  of  the  circuit  court  of  the  United  States,  ninth  ciicnit. 
diBtrict  of  California,  A.  B.  of  the  city  of  Viiginia,  state  of  Nevada,  and  a  citizen  of  the 
state  of  Nevada,  brings  this  his  bill  against  C.  D.,  of  the  city  and  county  of  San  Frandsoo, 
state  of  California  and  a  citizen  of  the  state  of  California;  and  thereupon,  your  orator  com- 
plains and  says,"  etc.,  is  a  sufficient  averment  of  the  citizenship  of  the  parties  to  give  the 
court  jurisdiction. 

Before  Sawyer,  circuit  judge,  aud  Sabin,  district  judge.  Upon 
the  heariug  on  the  order  to  show  cause  why  respondent  jshonld  not 
produce  before  the  examiner,  for  examination  by  complainant*s 
counsel  and  witness,  certain  letters  purporting  to  have  been  written 
by  complainant  to  respondent,  Sawyer,  circuit  judge,  rendered  an 
oral  decision  upon  the  question  of  whether  the  allegation  of  citizen- 
ehip  in  the  bill  is  sufficient  to  show  jurisdiction. 

■ 

W.  H,  L.  Barnes,  0.  P.  Evans,  and  Stewart  &  Herrin,  for  the 
complainant. 

Tyler  &  Tyler,  D,  8.  Terry,  George  Floumoy,  and  WdUer  Levy,  for 
the  defendant. 

By  the  Court— Sawteb,  circuit  judge.  Counsel  for  respondent 
makes  the  point  thal^  the  allegation  of  the  citizenship  of  the  parties 
to  this  suit,  in  the  introductory  part  of  the  bill,  is  insufficient  in 
form  to  give  this  court  jurisdiction  of  the  cause.  At  the  time  the 
point  was  raised,  I  stated  it  to  be  my  impression,  that,  the  supreme 
court  had  decided  that  allegations  in  the  same  form  sufficiently  stated 
the  jurisdictional  facts,  and  upon  examination  of  the  authoritiee,  I 
find  that  view  to  be  correct.  In  the  respect  referred  to,  the  allega- 
tion is  in  the  form  found  in,  probably,  a  majority  of  the  bills  filed  in 
this  court. 

Even  the  authority  which  is  cited,  and  so  strong[ly  relied  on,  by 
respondent's  counsel,  does  not  go  to  the  extent  claimed  for  it,  but, 
on  the  contrary,  inf  erentially,  at  least,  is  an  authority  the  other  way. 

The  case  is  Jackson  y.  Ash  ton,  8  Peters,  148,  reported,  also,  in  11 
Curtis  Decisions,  p.  63.  The  opinion  is  yery  brief,  and  the  facts 
are  yery  briefly  stated,  in  the  head-note,  which  was  drawn  by  Mr. 
Justice  Curtis  himself,  who  is  understood  to  limit  his  head-notes  to 
a  statement  of  the  exact  point  decided.  The  head-note  reads  thus: 
^'The  citizenship  ot  the  psLTties  was  averred  in  the  title  ofthehill^ 
but  not  in  the  bill  itself.  Held,  that  the  court  had  not  jurisidiction." 
The  defect  was,  not  in  the  sufficiency  in  form  of  the  ayerment  of 
citizenship,  but  that  the  ayerment  was  not  made  in  the  bill  itself, 
but  only  in  the  title.  The  title  is  no  part  of  the  bill.  The  form 
was,  ''Thomas  Jackson,  a  citizen  of  the  state  of  Virginia,  William 
Goodwin  Jackson,  and  Maria  Congreye  Jackson,  citizens  of  Vir- 
ginia, infants,  by  their  father  and  next  friend,  the  said  Thomas 
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Jackaon,  y.  The  Beyereiid  William  Ashton,  a  citizen  of  the  state  of 
PennsylTania."  The  language  is  not,  ''m  a  citizen,"  etc.  Mr. 
Chief  Justice  Marshall,  in  deciding  the  case,  says: 

''The  title,  or  caption  of  the  bill,  is  no  part  of  the  bill,  and  does 
not  remove  the  objection  to  the  defects  in  the  pleadings.  The  bill 
asd  proceedincs  should  state  the  citizenship  of  the  parties,  to  give 
the  court  jurisdiction  of  the  case.  The  only  difficulty  which  could 
arise  to  the  dismissal  of  the  bill,  presents  itself  upon  the  statement, 
'  that  the  defendant  is  of  Philadelphia,' "  without  stating  that  he  is 
a  citizen  of  Philadelphia,  or  even  a  resident  of  Philadelphia. 

''  This,  it  might  be  answered ,  shows  that  he  is  a  citizen  of  Pennsyl- 
Tania.  If  this  were  a  new  question,  the  court  might  decide  other- 
wise; but  the  decision  of  the  court,  in  cases  which  have  heretofore 
been  before  it,  has  been  exi)ress  upon  the  point;  and  the  bill  must 
be  dismissed  for  want  of  jurisdiction." 

There  is,  then,  no  intimation  that  the  averment  of  citizenship  is 
sot  sufficient  inform;  but  the  defect  is,  that  the  averment  is,  not  in 
the  bill,  but  simply  in  the  caption  or  title  of  the  bill  itself,  and  it 
is  upon  that  ground  alone,  that  it  was  held  to  be  insufficient. 

In  Curtis's  Equity  Precedents,  which  is  a  standard  authority  in 
the  United  States,  and  was  prepared  to  supplement  Story's  works 
on  Equity  Jurisprudence,  ai\d  Equity  Pleadings,  is  set  forth,  upon 
page  four,  a  form  of  averment  of  citizenship  to  be  used  in  a  bill  in 
equity,  which  is  the  same  as  that  found  in  the  bill  under  considera- 
tion. Curtis  gives  a  form  of  introduction  for  various  bills,  and  the 
form  of  introduction  for  a  bill,  in  the  United  States  circuit  court,  is  set 
forth  as  follows: 

"To  the  judges  of  the  circuit  court  of  the  United  States,  for  the 
district  of  *  *  *,  A.  B.,  of  *  *  *,  and  a  citizen  of  the  state  of  *  *  *, 
brings  this,  his  bill,  against  0.  D.,  of  *  ^  ^,  and  a  citizen  of  the 
state  of  *  *  ♦;  and,  thereupon,  your  orator  complains  and  says,  etc." 
That  is  the  form  given  by  Curtis;  and  the  introductoi^  part  of 
the  bill,  in  this  case,  is  in  the  same  words,  the  blanks  being  filled, 
as  follows: 

"To  the  honorable,  the  judges  of  the  circuit  court  of  the  United 
States,  ninth  circuit,  district  of  California,  William  Sharon,  of  the 
cit^  of  Virginia,  state  of  Nevada,  and  a  citizen  of  the  state  of  Nevada, 
brings  this,  his  bill,  against  Sarah  Althea  Hill,  of  the  city  and 
county  of  San  Francisco,  state  of  California,  and  a  citizen  of  the 
state  of  California;  and,  thereupon,  your  orator  complains,  and 
sajs:" 

The  form,  adopted  in  this  bill,  is,  undoubtedly,  taken  either 
from  the  form  given  by  Curtis,  before  referred  to,  or  from  the  form 
prescribed  by  the  rule  of  the  supreme  court  of  the  United  States. 
Equity  Rule,  20,  provides  that:  **  Every  bill  in  the  introductory  part 
thereof  shall  contain  the  names,  places  of  abode,  and  citizenship,  of 
all  the  parties,  plaintiffs  and  defendants,  by  and  against  whom  the 
bill  is  brought.  The  form,  in  substance,  shall  be  as  follows:"  If 
the  blanks   are  filled  in  with  the  names,  places  of    abode  and 
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MtiBBnabip  of  the  parties  to  the  bill,  in  the  present  ease,  the  form 
set  out  in  the  rvie  will  then  read  as  follows:  *'To  the  judges 
of  the  circuit  court  of  the  United  States,  for  the  district  of 
Oalifornia;  WilUiam  Sharon,  of  the  city  of  Virginia,  state  of 
Nevada,  and  a  citizen  of  the  state  of  Nevada,  brings  this,  bis  bill, 
against  Sarah  Althea  Hill,  of  the  city  and  county  of  San  Franciseo, 
state  of  California,  and  a  citizen  of  the  state  of  Oalifornia.  And, 
therenpon,  your  orator  complains,  and  says  that,  etc." 

It  is,  tben,  apparent  that  the  form  of  the  introductory  part  of  tkis 
bill  must  have  been  copied,  either  from  this  rule  of  the  supreme 
court,  or  from  Gurtis's  Equity  Precedents,  in  both  of  whiolk  the 
form  is  in  exactly  the  same  language,  word  for  word. 

I  intimated  to  counsel,  upon  the  argument,  that  I  was  confident 
that  the  supreme  court  had  ruled  directly  upon  the  point  here  in-* 
volved,  and  such  proves  to  be  the  fact.  The  decision  which  I  had 
in  my  mind  was  in  the  case  of  Jones  v.  Andrews,  10  Wallace,  327. 
In  the  statement  of  the  case,  page  329,  appears  the  following: 

''The  suit  was  entitled  at  the  beginning,  Stephen  M.Jones, 
citizen  and  resident  of  Richmond  county,  Georgia,  v.  Joseph  An- 
drews, citizen  and  resident  of  city  and  county  and  state  of  New 
York;  P.  Beed  and  W.  H.  Bryson,  both  citizens  and  residents  of 
Shelby  county,  Tennessee."  That  appears  in  the  title  or  caption 
only,  and  not  in  any  part  of  the  body  of  the  bill.  Then,  in  the 
prayer  of  the  bill  appeared  this  language:  "The  premises  consid- 
ered, complainant  prays  that  Joseph  Andrews,  a  resident  and  citisen 
of  the  city,  county  and  state  of  New  York" — which  is  the  form  of 
expression  adopted  in  the  bill  in  the  case  under  consideration — not 
"who  i$  a  citizen;"  and  this  appears  in  the  prayer  of  the  bill  in  the 
case  cited,  and  not  in  the  body  of  the  bill,  either  in  the  introduc- 
tory part  or  elsewhere,  where  one  would  look  for  a  traversable 
allegation. 

Yet,  the  supreme  court  held  it  to  be  a  sufficient  averment  of 
the  citizenship  of  the  party  to  give  the  circuit  court  jurisdiction  of 
the  suit. 

Mr.  Justice  Bradley,  delivering  the  opinion  of  the  courts  says: 
''On  the  question  of  jurisdiction  over  the  parties,  the  appellees  eon- 
tend  :  Ist.  That  the  citizenship  of  the  parties  was  not  sufficiently 
alleged  in  the  bill.  *  *  ^  Although  the  allegation  of  citize*}ship 
is  not  made  in  precise  and  technical  form,  we  consider  it  suffi- 
ciently explicit  to  sustain  the  jurisdiction  of  the  court,  if  the  citizen- 
ship disclosed  by  the  allegation  does  not  displace  that  jurisdiction. 
It  is  more  explicit  than  the  allegation  in  the  case  of  Express  Com- 
pany V.  Eountze  Brothers,  8  Wallace,  342,  which  was  sustained  by 
the  court.  All  that  is  necessary  is,  that  it  fairly  appear  by  the  bill 
of  what  states  the  respective  parties  are  citizens.  In  this  ease  the 
form  of  the  allegation  leaves  no  room  for  reasonable  doubt." 

The  prayer  of  the  bill  in  the  case  cited  names  the  defendants  Beed 
and  Bryson,  ''both  of  whom  are  residents" — ^not  eitizons — ''of 
Shriby  county,  in  the  state  of  Tennessee,"  while  the  other  respond- 
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eni  »  rrftfrad  to,  as  aboro  stated,  as  ''  Joseph  Andrews,  a  resident 
aaddtizeD"  (not  "  trAo  itf  a  resident  and  citizsen'*)  *'o{  the  oily,  county 
and  state  of  ''  New  York,"  in  precisely  the  same  form  adapted  in  the 
introdactory  part  of  the  bill  in  this  case.  The  omission  of  the 
words  *'who  is,"  which  wonld  make  an  explicit  allegation,  is  simply 
one  of  those  ellipses  which  are  so  common  to,  and  admissible,  in  the 
English  hmgnage.  Any  ordinary  person  possessing  a  fair  under^ 
sUnding  d  the  language,  upon  rwding  the  statement,  ''William 
Sharon*  of  the  city  of  Virginia,  state  of  Neyada,  and  a  citizen  of  the 
state  of  Neyada,  firings  this  his  bill,"  etc.,  would  understand  it  to  be 
an  averment  that  William  Sharon  is  a  citizen  of  the  state  of  Nevada. 
It  is  a  common  form  of  expression,  and  no  one  could  be  misled  as 
to  the  fact  that  ^this  was  intended  to  be  stated;  and  the  supreme 
court,  in  the  case  cited,  has  held  it  to  be  a  sufficiently  explicit  aver- 
pent  of  the  fact  of  citizenship,  even  where  the  expression  appears 
in  the  prayer  only,  and  not  in  any  portion  of  the  body,  of  the  bilL 
The  objection  to  the  jurisdiction  is,  therefore,  overruled. 
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Afpkal  lo  District  Coitrt— Appsllaht  hat  Filb  Answer— Dipadlt.  -Alter  an  appeaf 
10  taken  to  the  diatrict  court  from  a  judgmeat  of  the  county  court,  entered  ia  favor  ol  the 
fbintiff  upon  the  defendant's  default,  toe  appellant  may  file  an  answer  without  obtaioincf 
leave  of  the  court,  under  sec.  500  of  the  geneml  stats. 
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anview  of  the  evidence,  held,  that  the  defendant,  a  common  carrier,  was  authorized  to  sriL 
the  goods  in  controversy  as  perishable  property,  for  non-payment  of  freight  and  charges,  and* 
tibt  in  making  such  sale,  he  complied  with  all  the  requirements  of  section  3,437  of  the  gem- 


Bbsob  to  the  district  court  of  Park  county.  The  opinion  states 
the  facts. 

D.  J.  Haynea,  and  Matt.  Adams,  for  the  plaintiff  in  error. 

M.  J.  Bariley^  for  the  defendant  in  error. 

Btonb,  J .  Plaintiff  in  error  was  the  plaintiff  below.  The  plaint- 
iff's replication  to  the  defendant's  answer  was  stricken  out  of 
the  pleadings  on  motion  of  defendant  therefor,  but  since  this  mo- 
tion was  confessed  hj  plaintiff's  attorney,  the  ruling  of  the  court 
therein  is  not  questioned. 

The  first  of  the  assigned  errors  to  be  noticed  goes  to  the  denial 
by  the  eoart  of  a  motion  of  the  plaintiff  to  strike  from  the  pleadings 
the  defendant's  answer  to  the  complaint.  The  ground  of  this 
motion  was,  that  said  answer  was  filed  without  leave  of  the  court, 
pending,  a  default  taken  and  entered  for  failure  to  answer  under  & 
nde  therefor.    The  circumstances  were  these :  the  case  was  origin- 
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ally  broaght  in  the  boantj  coart  of  Lake  county;  a  demurrer  to  the 
complaint  was  sustained,  and  from  the  ruling  and  judgment  there- 
on, plaintiff  appealed  to  the  supreme  court,  wherein  said  jadgment 
was  reversed  and  the  case  remanded  for  trial:  Martin  v.  McLaugh- 
lin, 6  Col.,  387.  The  county  court  upon  the  mandate,  entered  a  rule  that 
defendant  answer  in  ten  days,  and  no  answer  having  been  filed 
within  that  time,  the  court  upon  motion  of  plaintiff  entered  a  de- 
fault and  rendered  judgment  against  defendant  for  the  amotmt 
claimed  by  plaintiff,  whereupon,  afterwards,  the  defendant  appealed 
the  case  to  the  district  court  of  Lake  county,  and  filed  therein  his 
answer  to  the  complaint  in  the  case.    A  change  of  venue  was  taken 
to  Park  county,  for  the  reason  that  the  original  attorney  for  defend- 
ant had  become  judge  of  the  Lake  county  district  court,  and  after  said 
change  of  venue,  a  continuance  of  the  case  was  had  on  the  motioiL 
of  plaintiff,  when  the  case  was  called  for  trial,  and  after  the  jnir 
had  been  called,  the  motion  in  question,  to  strike  out  the  defend- 
ant's answer,  was  made  by  plaintiff,  on  the  ground  that  since  the 
defendant  had  been  put  in  default  for  failure  to  answer  under  the 
rule  in  the  county  court,  he  could  only  answer  by  leave  of  court 
thereafter,  and  the  answer  having  been  filed  without  such  leave 
asked  and  obtained,  the  answer  was  improperly  on  file  in  the  case. 
The  court  denied  this  motion,  on  the  ground  that  under  the  circum- 
stances, it  came  too  late,  and  could  not  be  interposed  after  the  case 
had  gone  to  trial.     The  ruling  of  the  court  in  denial  of  this  motion 
was  not  erroneous,  and  for  the  additional  reason  that  the  statate 
providing  for  appeals  from  county  to  district  courts  expressly  de- 
clares that  ''the  proceedings  in  such  case  in  the  appellate  court 
shall  be  de  novo;"  and  that  ''  the  defendant,  where  judgment  has 
been  rendered  by  default,  shall  have  a  right  to  plead  any  and  all 
defenses  which  he  might  have  pleaded,  had  the  cause  been  origin- 
ally brought  in  the  district  court:"  Gen.  stats.,  sec.  500.     As  this 
statute  gave  the  defendant  a  right  to  file  his  answer  in  this  case  in 
the  district  court,  notwithstanaing  his  previous  default  in  the  oountj 
court,  it  was  not  necessary  to  ask  and  obtain  leave  of  the  oooit 
therefor. 

The  plaintiff,  in  his  complaint,  averred,  in  substance : 
First.     That  the  defendant  was  a  common  carrier  of  goods  for 
hire  between  the  town  of  Grant,  the  then  terminus  of  the  Denver 
and  South  Park  railroad,  and  the  town  of  Leadville. 

Second.  That  on  the  twenty-first  of  December,  1878,  tiie  said 
railroad,  at  said  named  terminus,  delivered  to  the  defendant  a  cer* 
tain  lot  of  goods,  which  are  particularly  described,  consisting  of 
dressed  poultry,  fish  and  oysters,  of  the  value  of  three  hundred  and 
twenty-nine  dollars  and  forty-four  cents,  the  property  of  the  plaintiff^ 
which  goods  the  defendant  received,  to  be  by  him  safely  carried  to 
the  town  of  Leadville  and  to  be  delivered  to  one  McGarter,  the  con* 
signee,  for  a  reasonable  reward  to  be  paid  by  said  MoCarter,  ''the 
said  goods  having  been  shipped  to  him  as  purchaser  thereof." 
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Third.    That  the  defendant  did  not  safely  carry  and  deliver  the 

Soods;  that  he  carried  the  same  to  said  town  of  Leadville  and  ten- 
ered  them  to  said  consignee,  who  refased  to  receive  or  accept  the 
same,  or  any  part  thereof;  and  that  thereapon  the  defendant  sold 
said  goods  and  appropriated  the  proceeds  to  his  own  nse,  withont 
having  first  notified  the  owner  and  consignor,  the  plaintiff,  that  the 
freight  on  said  goods  was  unpaid,  although  he  well  knew  said  con- 
signor, and  where  he  lived;  and  without  having  given  or  published 
the  required  statutory  notice  of  such  sale. 

Fourth.  That  the  defendant  so  sold  and  disposed  of  said  goods, 
and  appropriated  the  proceeds  as  aforesaid,  without  first  having 
given  the  owner  and  consignor,  or  the  consignee  thereof,  his  or  their 
agent,  notice  of  his  intent  so  to  do  twenty-four  hours  before  said 
saJe  was  to  have  taken  place,  and  that  said  consignee  did  live  at  the 

Slace  or  town  where  said  goods  were  sold,  and  that  the  defendant 
id  not  sell  said  goods,  or  any  part  thereof,  at  public  auction  to  the 
highest  and  best  bidder,  and  did  not  sell  the  same,  or  any  part 
thereof,  for  the  best  price  that  could  reasonably  have  been  obtained 
in  the  market  where  they  were  sold,  and  at  the  time  they  were  sold, 
and  that  said  defendant  did  not  dispose  of  the  proceeds  of  said 
sale  as  provided  for  in  section  1,865  of  the  general  laws  of  the  state 
of  Colorado.     Wherefore  plaintiff  demands  judgment,  etc.,  etc. 

The  defendant,  in  hi^  answer,  admits  that  he  was  a  common  car- 
rier, and  received  the  goods  at  the  time  and  place  averred,  but  does 
not  know  whether  plaintiff  was  at  that  time  the  owner  of  said  goods 
or  not;  denies  all  the  other  allegations  of  the  complaint,  and,  fur- 
ther answering,  sets  up  the  following  affirmative  defense,  to  wit: 

"  That  prior  jx>  the  delivery  of  the  goods  to  him  as  aforesaid,  he 
contracted  with  one  Joseph  McOarter,  the  consignee  and  purchaser 
of  said  goods,  to  receive  said  goods  from  said  railroad  company,  at 
a  station,  known  as  Grant,  at  the  end  of  said  railroad  company's 
track,  and  to  safely  carry  and  deliver  said  goods  to  the  said  Joseph 
UcOarter,  at  the  town  of  Leadville,  in  the  county  of  Lake  and  state 
of  Colorado,  for  a  certain  reward  previously  agreed  upon  to  be  paid 
bj  said  McCarter;  that  under  and  by  virtue  of  said  contract  he  did 
receive  from  the  railroad  company  at  said  Orant  station,  after  first 
ming  all  charges  thereon,  the  said  goods;  that  on  the  twenty- 
fourth  day  of  December,  A.  d.  1878,  he  did  saiely  carry  said  goods 
to  the  said  town  of  Leadville,  and  tendered  and  offered  to  deliver 
them,  and  each  and  all  of  them,  to  the  said  consignee,  Joseph  Mo- 
Carter;  that  the  said  McCarter  did  absolately  refuse  to  re- 
ceive or  accept  said  goods,  or  any  part  thereof;  that  said 
goods  and  each  and  all  of  them,  did  consist  of  goods  which 
would  perish  or  become  greatly  damaged  by  delay  in  dispos- 
ing of  the  same;  that  the  freight  on  said  goods  was  unpaid; 
that  the  consignor  of  said  goods  was  not  known  to  this  defendant; 
that  the  defendant  thereupon  notified  the  said  consignee  personally, 
that  he  would  in  twenty-tour  hours  from  the  time  of  said  notice, 
sell  all  of  the  said  goods  at  private  sale  for  the  best  price  that  the 
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•ame  wotild  bring,  or  that  could  reaaonablj  be  obtained  therefor, 
in  the  said  town  of  Leadville;  that  the  defendant  did,  twenty-foar 
hours  after  such  notice,  sell,  and  dispose  of  the  same  atpriTate  sale 
for  the  best  price  that  could  reasonably  have  been  obtained  therefor 
in  the  market  where  they  were  sold,  and  at  the  time  they  were  sold, 
and  that  after  paying  the  freight  and  all  charges  thereon  no  surplus 
was  lefty  wherefore,  defendant  prays  that  he  may  be  dismissed," 
etc. 

Upon  the  striking  out  of  the  replication  to  this  answer,  the  matter 
therein  pleaded  as  a  defense  stood  admitted  by  the  plaintiff,  and 
we  cannot  see  that  he  had  much  of  his  case  left  to  stand  upon. 

Upon  the  trial,  the  defendant  testified  that  the  contract  for  freight- 
ing the  goods,  from  the  end  of  the  railroad  to  Leadville,  was  made 
between  McCarter,  the  consignee,  and  himself,  and  the  price  there- 
for agreed  upon;  that  he,  the  defendant,  paid  the  railroad  charges 
when  he  received  the  goods;  that  he  did  not  know  who  was  the  con- 
signor or  shipper;  that  the  bill  he  got,  did  not  show  who  was  such 
consignor;  that  he  learned  the  fact  first  when  the  plaintiff  came  to 
Leadville,  a  few  days  after;  that  he  sold  the  goods  for  the  freight 
and  charges,  and  that  he  received  no  more  for  them  than  was  snffi- 
cient  to  cover  the  amount  of  freight  and  charges.  Harry,  one  of  the 
drivers,  testified  to  the  refusal  of  McCarter  to  receive  the  goods 
when  delivered;  that  the  weather  was  chai^geable,  and  the  goods 
were  liable  to  be  frozen  one  day,  and  thaw  and  be  spoiled  the  next; 
that  he  did  not,  at  the  time,  know  who  the  shipper  was.  HoUidaj, 
to  whom  the  soods  were  sold,  testified  that  the  weather  was  cold,  at 
that  time,  and  that  if  it  had  remained  cold,  or  if  the  goods  had  been 
kept  in  a  cold  place,  they  would  have  kept  a  month  or  so;  that  he 
noticed  '' Martin  &  Company"  on  a  case  of  oyters;  that  after  Mo- 
Carter  refused  to  receive  the  goods,  the  driver  brought  them  to  the 
store  of  witness  and  unloaded  them;  that  defendant  was  in  the  habit 
of  unloading  goods  and  trunks  there,  and  witness  held  them  and 
collected  charges  for  defendant;  that  these  goods  were  unloaded  there 
the  evening  of  the  twenty-fourth  of  December;  that  he,  HoUiday, 
telegraphed  plaintiff  that  a  lot  of  goods,  shipped  to  McCarter,  had 
been  refused  by  the  latter,  and  asking  what  to  do;  that  he  got  a 
reply,  in  a  day  or  two,  to  pay  the  charges,  and  hold  the  goods  for 
plaintiff;  that  he,  the  witness,  bought  the  ^oods  of  the  defendant, 
and  paid  him  f o^  them  the  amount  of  the  freight  and  chaises  claimed 
thereon;  that  the  plaintiff  came  up  to  Leadville  a  day  or  two  after- 
wards. 

The  plaintiff  Martin  testified  that  he  shipped  the  goods  to  Mc- 
Carter in  care  of  McLaughlin,  the  defendant;  that  they  were  marke<l 
with  MeCarter's  name,  and  that  the  stencil  of  ''Martin  &  Company"  was 
on  some  of  them;  that  he  had  no  partner;  that  the  *'  company"  was 
merely  nominal;  that  he  received  a  telegram  on  the  twenty-fifth, 
Christmas,  from  Holliday  &  Hamrick,  stating  that^cCarter  refused 
to  receive  the  goods,  and  that  he,  the  plaintiff,  answered  the  tele- 
gram, directing  H.  &  H.  to  receive  the  goods,  pay  charges   and 
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keep  <liem  anbiect  to  tbe  order  of  plaintiff;  that  he  aftewards  went 
to  Iieadyille,  where  he  found  that  the  igoocb  had  been  bought  by 
HoUiday  &  Hamrick. 

There  wag  no  offer  on  the  part  of  .the  plaintiff  to  show  that  he  re*> 
paid  the  charges  and  took  the  goods,  or  that  he  offered  to  do  so,  or 
that  he  tried  to  sell  for  a  better  price;  or  that  the  fall  price  was  not 
obtained  on  the  sale  by  defendant;  or  that  the  charges  were  exces- 
siye;  nor  was  the  allegation  of  defendant  in  his  answer  and  testi- 
mony, that  he  notified  the  consignee  of  the  intended  sale  twenty-fonr 
hours  before  the  same,  contradicted,  nor  that  the  sale  was  made  in 
accordance  with  snch  notice.  Neither  is  there  any  testimony  in  the 
record  to  show  that  the  plaintiff,  at  the  time  he  went  to  Leadville  to 
look  after  the  matter,  made  any  complaint  to  defendant  or  any  one 
else,  that  the  goods  had  been  disposed  of  as  they  had  been,  or  of 
the  manner  of  their  disposal  by  defendant.  We  think  the  testimony 
sQpports  the  averments  of  the  answer  in  defense  of  the  action,  that 
the  sale  of  the  goods  as  perishable  property  by  the  defendant  for 
the  freight  and  charges  dne  him  thereon,  was  authorized  by  the 
statute:    See  Gen.  Statutes,  sec.  3,437. 

The  instructions  given  by  the  court  to  the  jury  were  correct,  and 
embodied  all  the  law  applicable  to  the  case  under  the  statute  above 
referred  to. 

These  instructions  were  as  follows,  to  wit: 

First.  '  ^  If  you  find  from  the  evidence,  by  a  fair  preponderance 
thereof,  that  plaintiff  consigned  and  shipped  from  Denver  to  one 
McCarter  in  Jjeadville,  certain  goods  via  the  D.  S.  P.  ic  P.  B.  B. 
over  the  defendant's  line,  defendant  being  then  a  common  carrier, 
and  that  said  McCarter,  the  consignee  thereof,  refused  to  receive 
and  pay  the  freight  thereon,  and  if  you  further  find  from  the  evi- 
dence that  one  HoUiday  notified  the  plaintiff  by  telegraph  or  other- 
wise, and  received  instructions  from  plaintiff  to  pay  charges  and 
hold  the  goods  for  him;  and  if  you  further  find  that  said  HoUiday 
was  then  and  there  ithe  agent  of  defendant,  and  acting  within  the 
scope  of  his  authority  as  such  agent;  and  finally,  if  you  find  that 
defendant  sold  said  goods  without  complying  with  the  following  in- 
stmotions,  strictly  and  fully,  you  will  find  for  the  plaintiff,  and 
assess  his  damages  at  the  wholesale  value  of  said  goods  in  Denver, 
together  with  ten  per  cent  interest  per  annum  from  date  of  sale  by 
defendant." 

Second.  '  'A  common  carrier  is  entitled  to  a  lien  upon  goods  car- 
ried, for  carriage  and  advances  for  carriage  upon  the  same  in  his 
custody  as  such  carrier,  and,  if  such  carriage  or  advances  be  not  paid 
within  iiinety  days  from  the  receipt  thereof,  to  sell  the  same  at 
pubUc  auction  to  the  highest  bidder  for  the  purposes  of  paying  the 
same,  first  giving  twenty  days'  notice  of  such  sale  to  the  owner,  con- 
signee or  consignor,  if  known,  and  by  advertisement  in  a  daily  paper 
pubUshed  where  the  sale  takes  place,  for  twenty  days.  Bat  in  case 
the  goods  aforesaid  consist  of  articles  that  will  perish  or  become 
greatly  damaged  by  delay  in  disposing  of  the  same,  then  the  carrier, 
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nnless  such  charges  and  advances  be  paid,  may  sell  the  same  afc 
public  or  private  sale  for  the  best  price  reasonably  obtained  there- 
for,  bat  before  so  doing  he  shall  give  notice  to  toe  owner»  or  con- 
signee, or  agent  of  him,  of  his  intent  to  sell  and  dispose  of  the  same, 
and  the  time  and  place  of  sale,  twenty-four  hoars  before  the  same, 
either  by  letter  or  by  personal  notice." 

Third.  '*The  court  instructs  the  jury  that  when  a  consignee  of 
goods  refuses  to  accept  them,  the  common  carrier  who  has  them  in 
charge  at  the  time  of  such  refusal  becomes  the  agent  of  the  con- 
Bignor  if  known  to  such  carrier;  and  it  is  the  duty  of  such  carrier  to 
store  and  care  for  said  goods  for  and  on  account  of  the  consignor, 
and  to  notify  the  latter  of  the  consignee's  refusal,  if  he  knows  his 
whereabouts,  and  that  if  they  believe  from  the  evidence  that 
the  defendant,  as  a  common  carrier,  tendered  the  goods  in  con- 
troversy to  the  consignee,  and  that  he  refused  to  accept  them, 
and  that  the  defendant,  knowing  the  plaintiff  to  be  the  consignor, 
sold  said  goods  and  converted  the  money  received  therefor  to  his 
own  use,  and  that  without  having  previously  notified  the  plaintiff  of 
such  refusal,  and  that  plaintiff's  residence  was  known  to  defendant, 
they  will  find  for  the  plaintiff,  and  assess  his  damages  at  the  whole- 
sale value  of  the  goods  in  Denver,  and  legal  interest  from  the  time 
they  were  sold  by  defendant." 

Counsel  for  plaintiff  do  not  complain  of  these  instructions,  bat 
complain  that  the  verdict  of  the  jury  was  contrary  thereto.  This 
depends  altogether  upon  what  the  jury  believed  to  have  been  estab- 
lished by  the  testimony  touching  the  issues  of  fact  made  by  the 
pleadings,  and  we  must  presume  that  they  found  such  controverted 
facts  in  favor  of  defendant,  for  whom  they  returned  a  verdict,  and 
we  think  the  evidence  warranted  them  in  so  doing. 

The  two  instructions  asked  by  the  plaintiff  and  refused  by  the 
court,  were  both  defective  in  ignoring  the  question  as  to  the  carri- 
er's knowledge  of  who  was  the  consignor  of  the  goods,  as  affecting 
the  matter  of  notice  under  the  statute. 

The  testimony,  as  presented  by  the  record,  is  unaocoantably 
meagre  upon  a  number  of  material  points,  but,  taking  it  as  we  fina 
it,  we  think  the  verdict  and  judgment  supported  thereby,  and  that 
the  judgment  should  stand. 

Judgment  affirmed. 


Salsbuby  v.  Ellison. 

FUed.Februarv  tO,  1886. 

Ajbsionubnt  for  Bsneftf  or  Pbbfbrbbd  Crbditobs— Scbvivino  Pabtitbe  Casvot 
Makb. — The  Btirviving  partner  of  an  insolvent  firm  cannot  as3ig:n  the  partaerahip  assets  for 
the  benefit  of  creditors,  so  as  to  prefer  {Mtrticular  creditors.  |Sncn  assignment  is  void, 
in  toto,  both  at  law  and  in  equity. 

Thb  Pbiob  Ofinion  Kbpobtbd  in  2  West  Coast  Rep.,  102,  adhered  to. 

Error  to  the  district  court  of  Boulder  county.  The  prior  opin- 
ions in  this  case  are  reported  in  2  West  Coast  Bep. ,  102,  612. 
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Harmon  dk  Ellis,  for  plaintiff  in  error. 
Hugh  Butler  J  for  defendant  in  error. 

Helm,  J.  At  the  December  term,  1883,  an  opinion  was  filed,  re- 
versing the  judgment  in  this  case.  Afterwards,  npon  petition  there- 
for, a  rehearing  was  granted;  bat  snch  rehearing  was  confined  to 
two  questions,  which  were  clearly  stated:  See  7  Oolo.,  304;  2  West 
Coast  Hep.,  612. 

Upon  these  subjects  briefs  and  arguments  have  been  filed.  After 
examination  of  such  arguments  and  the  authorities  cited,  we  are 
satisfied  that,  so  far  as  the  questions  submitted  are  concerned,  the 
conclusion  of  reversal  announced  in  the  first  opinion  is  correct,  and 
should  be  adhered  to. 

Under  ihe  circumstances  we  feel  warranted,  however,  in  adding 
at  this  time  a  few  suggestions  pertinent  to  the  case. 

The  declaration  has  been  made,  and  considerable  reliance  seems 
to  be  placed  thereon,  that  no  actual  fraud  appears  in  this  record. 
It  may  be  answered,  that  in  the  evidence  given  before  plaintiff 
rested , ^here  are  indications  of  such  fraud;  and  it  is  not  impossible 
that  the  assignment  relied  on  may  hare  been  tainted  therewith. 
Bat,  as  a  jury  had  passed  upon  the  question,  we  preferred  to  accept 
their  finding,  and  rest  the  reversal  upon  fraud  in  law,  deduced  from 
the  instrument  of  assignment  itself,  and  accompanying  proofs. 

In  reviewing  the  authorities  upon  this  rehearing,  two  or  three  de- 
cisions have  been  found  which  would  seem  to  have  sustained  us  had 
we  held  the  assignment  void  in  part  and  good  as  to  the  remainder, 
instead  of  avoiding  it  altogether.  These  cases  tend  to  a  recognition 
of  the  doctrine,  that  such  an  assignment  will  be  sufficient  in  equity  as 
well  as  at  law,  to  pass  the  legal  title  to  the  assignee;  but  that  in  the 
former  forum  the  preference  given  therein  to  certain  specified  cred- 
itors will  be  ignored,  and  that  in  equity  the  assignee  will  be  required 
to  distribute  the  property  ratably  among  all  the  creditors,  in  the 
principal  opinion  we  declared  that  the  surviving  partner  of  an  insol- 
vent firm  might,  in  the  first  instance,  '*  make  an  equitable  and  just 
assignment  of  the  partnership  effects  and  credits,  for  the  equal 
benefit  of  all  the  creditors:"  7  Colo.,  167;  2  West  Coast  Eep.,  102. 

But  where  he  has  made  such  an  assignment  as  the  one  before  us, 
a  majority  of  the  court  entertain  grave  doubts,  notwithstanding  the 
cases  above  mentioned,  as  to  the  propriety,  even  in  equity,  of  recon- 
structing the  instrument,  and  making  a  new  arrangement  for  the 
parties. 

Section  68  of  our  general  statutes,  adopted  since  this  assignment 
was  made,  appears  in  effect  to  enact  that  such  an  assignment  shall 
be  void  only  in  so  far  as  it  prefers  creditors.  In  the  absence  of 
statute,  however,  we  are  inclined  to  the  opinion  that,  in  cases  like 
this,  the  courts  should  treat  the  instrument  as  an  entirety,  and  hold 
it  valid  as  the  parties  made  it,  or  entirely  void.  This  view  is  sup- 
ported by  respectable  authority. 

Vo.  66^2. 
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It  is,  perhaps,  due  to  counsel  that  some  notice  be  taken  of  their  re- 
peated suggestion  concerning  the  snpposed  injostice  of  allowing  the 
attaching  creditor  to  separe  payment,  and  cutting  off  the  creditors 
preferred  in  the  assignment.  We  would  gladly  make  or  direct  such 
order  as  would  produce  a  ratable  distribution  of  the  assets  among 
all  the  creditors;  but  the  subject  is  not  before  us  in  such  form  as  to 
warrant  definite  action  to  this  end.  We  are  not,  however,  prepared 
to  say  that  counsel's  fears  in  this  direction  need  necessarily  be 
realized.  It  may  be  jihat  some  procedure,  based  upon  statute  or 
otherwise,  will  suggest  itself,  through  which  an  eouitable  apportion- 
ment of  the  firm  property  can  yet  be  secured.  But  if  there  be  no 
such  relief  attainable,  and  if  some  one  of  the  creditors  must  have 
an  advantage,  the  same  may  well  be  ffiven  to  the  attaching  creditor 
in  this  instance.  The  groceries  attached  were  sold  by  him  to  the 
partnership.  It  is  true  that  this  fact  did  not  operate  to  give  him  a 
specific  lien  thereon  for  the  purchase  price;  and  it  is  also  true  that 
he  possessed  thereby  no  legal  superiority  over  other  creditors;  bat 
it  is  a  circumstance  worthy  of  mention,  in  response  to  counsers 
speculations  as  to  the  inequitable  distribution  of  assets. 

The  cause  will  be  remanded  in  accordance  with  the  judgment  of 
reversal  heretofore  entered. 

Stone,  J.,  concurred. 


Sghoeleeopf  t7.  Leonabd. 

Filed  Fdyruarv  SO,  1885. 

Dekubrxr— Misjoinder  of  Causes  of  Action— Waiver  bt  Pleading  Over.— A  de- 
murrer to  a  complaint  on  the  ground  that  two  causes  of  action  are  improperly  iinerted 
therein,  is  waived  if  the  defendant  afterwards  pleads  over. 

Pbimcifal  and  Aoent. — In  an  action  by  a  principal  to  recover  from  his  aUegad  agent  in 
the  sale  of  real  estate,  the  balance  of  the  parchase  price  paid  and  converted  by  the  latter,  the 
fact  of  agency,  if  material  and  denied,  must  ba  found  by  the  jury.  Andaninitruction 
which  assumes  the  liability  of  the  defendant,  without  submitting  to  them  the  question  of 
agency,  is  erroneous. 

Appeal  from  the  district  court  of  San  Juan  county.  The  opinion 
states  the  facts. 

Charles  (t  Dillon^  for  the  appellant. 

John  0.  Taylor  and  L.  G.  Bockweli,  for  the  appellee. 

Helm,  J.  The  ground  of  defendant's  demurrer  relied  upon,  is 
that  two  causes  of  action  were  improperly  inserted  in  the  complaint; 
the  objection  is  not  well  taken,  but  if  it  were,  defendant  waived  the 
error  by  pleading  over. 

The  complaint  is  perhaps,  a  little  inartificial,  but  the  intent  of 
the  pleader  is  sufficiently  expressed.  Plaintiff  avers  that  defend- 
ant became  his  agent  for  the  purpose  of  negotiating  the  sale  of  a 
certain  mine  or  interest  therein;  that  while  acting  in  such  fiduciary 
capacity,  defendant,  by  misrepresentation  and  deceit,  procured 
plaintiffs  consent  to  accept  two  thousand  dollars  less  for  the  prop- 
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eiij  than  the  price  first  agreed  upon;  which  earn  defendant  actuallj 
received,  bat  wrongfully  and  fraudulently  converted  to  his  own  use. 

The  action  is  brought  to  recover  this  two  thousand  dollars  with 
interest  from  the  date  of  the  conversion. 

The  agency,  and  the  bad  faith  of  defendant,  are  denied,  and 
squarely  put  in  issue  by  the  answer.  Upon  both  questions  the 
evidence  is  conflicting;  had  the  jury  found  either  way  upon  that  of 
agency,  we  might  not  feel  warranted  in  disturbing  their  finding. 

But,  as  we  view  the  case,  it  was  necessary  for  the  jurv  to  deter- 
mine this  question.  The  recovery,  by  plaintiff,  can  only  be  sus- 
tained under  the  pleadings,  upon  the  theory  that  the  agency  averred, 
actuallv  existed.  It  was,  therefore,  necessary  that  the  instructions 
properly  submit  this  issue  to  the  jury.  This  they  failed  to  do;  two 
only  were  given,  and  the  one  under  which  the  verdict  must  have 
been  found,  reads  as  follows: 

"If  the  jury  believe,  from  the  evidence,  the  plaintiflf  was  origin- 
ally to  receive  eighteen  thousand  dollars  for  the  propertv  conveyed, 
and  subsequently  took  the  lesser  sum  of  sixteen  thousand  dollars,  in 
consequence  of  the  misrepresentations  of  the  defendant,  and  by 
reason  of  such  misrepresentations,  the  defendant  obtained  an  ad- 
vantage of  the  plaintiff  and  did,  in  fact,  obtain  twenty  thousand 
dollars  for  the  property  conveyed  by  the  plaintiff  to  him,  you  will 
find  for  the  plaintiff  in  the  sum  of  two  thousand  dollars,  with  in- 
terest at  the  rate  of  ten  per  cent  per  annum,  from  the  date  of  the 
transaction,  in  October,  1879." 

It  is  not  necessary,  under  this  instruction,  for  the  jury  to  deter- 
mine whether  or  not  the  relation  of  agency  existed  between  the 
parties;  upon  finding  that  defendant  made  the  misrepresentations, 
and,  that  by  reason  thereof,  plaintiff  took  the  lesser  sum  mentioned, 
and  defendant  thus  obtained  an  advantage,  they  could  return  a  ver- 
dict for  plaintiff.  The  fixing  of  the  escrow  price,  at  eighteen  thous- 
and dollars,  is  not  controverted. 

But  counsel,  in  one  part  of  their  argument,  discuss  the. subject  as 
though  the  parties  were  dealing  as  strangers,  and  a  contract  of  pur- 
chase existed  between  them.  On  behalf  of  plaintiff,  it  is  asserted 
that,  "whether  defendant  acted  as  the  friend  and  agent  *  *  *  or 
as  an  independent  purchaser  at  arm*s  length  with  plaintiff,"  the  re- 
covery ought  to  be  sustained;  that  "an  absolute,  perfect  and  com- 
plete contract  of  bargain  and  sale,  with  reference  to  plaintiff^s  in- 
terest, had  been  made  and  concluded  between  them;*'  and  that  the 
same  was,  "in  fact  and  in  law,  a  good,  valid  and  subsisting  con- 
tract, interchangeably  binding  upon  them."  These  propositions, 
counsel  for  defendant  dispute. 

We  deem  it  unnecessary  to  determine  this  particular  controversy 
upon  the  evidence;  the  cause  of  action  averred  is  grounded  upon 
the  relation  of  principal  and  agent;  no  such  contract  as  this  is 
pleaded  in  the  complaint.  But  if  it  were,  the  denials  in  the  answer 
are  sufficient  to  put  it  in  issue;  there  are  proofs  upon  both  sides  of 
the  issue  thus  made;  and  the  instruction  under  consideration,  is  no 
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less  defective;  it  nowhere  caDs  upon  the  jarj  to  find  whether  Or  not 
finch  a  contract  existed . 

If  defendant  was  purchasing  this  property  himself,  thongh  pe- 
haps  with  a  view  to  an  immediate  resale  thereof  to  other  parties, 
and  if  the  arrangement  by  which  he  was  to  pay  eighteen  thousand 
dollars  therefor  was  entirely  optional,  so  that  without  legal  liability 
he  might  or  might  not  as  he  saw  fit,  consummate  the  transaction; 
it  was  his  privilege  to  repudiate  the  price  mentioned,  and  seoare 
the  property  at  a  lower  figare;  provided,  of  course,  that  in  so  doing 
he  perpetrated  no  such  fraud,  as  would  under  the  authorities  render 
him  liable  to  an  action.  It  is  not  every  untruthful  statement  or 
false  representation  that  will  amount  to  such  fraud.  If  the  false 
statement  is  made  in  respect  to  a  matter  concerning  which  the  por- 
dhaser  is  under  no  legal  duty  to  the  owner  for  the  correctness  of  his 
declaration,  and  upon  which  the  latter  would  be  incautious  to  rely, 
it  is  regarded  as  grcdis  dictum;  and  cannot  form  the  basis  of  an  ac- 
tion. Thus  it  has  been  held  that  a  buyer  is  not  'Miable  for  misrep- 
resenting a  seller's  chance  of  sale  or  probability  of  hiB  getting  a 
better  price;"  or  for  falsely  stating  that  his  partners  would  not  con- 
sent to  his  giving  more  than  a  certain  sum:  Kerr  on  Fraud  add 
Mistake,  87,  citing  Vernon  v.  Keys,  12  East,  637. 

The  alleged  false  representation  in  this  cjase  consists  in  thie  dec- 
laration ,  that  only  sixteen  thousand  dollars  would  be  paid  for  the 
property;  regarding  defendant  as  the  purchaser,  and  assuming  that 
no  contract  exists  binding  him  to  the  payment  of  a  larger  price,  to 
could  not  be  held  answerable  in  law  for  this  representation,  though 
it  were  wholly  untrue. 

Yet,  under  the  instruction  before  us,  a  recovery  could  be  had 
upon  precisely  this  statie  of  facts.  The  judgment  must  therefore  be 
reversed. 

The  jury  found  for  plaintiff  * '  for  the  sum  of  two  thousand  ($2,000) 
dollars,  and  interest  at  the  rate  of  ten  per  cent  per  annum,  from 
October  14, 1879."  Appellant  questions  the  form  of  this  verdict. 
It  is  undoubtedly  the  better  practice  to  require  the  amount  of  the 
interest,  when  interest  is  recoverable,  to  be  computed  and  expressed 
in  the  verdict,  either  separately  or  as  a  part  of  the  aggregate  sum 
awarded.  But  such  verdicts  as  this  have  been  repeatedly  held 
good.  As  to  the  total  amount  of  damages  given  it  is  sufficiently  oer- 
toin;  the  interest  can  be  determined  from  what  appears  in  the  ver- 
dict itself,  simply  by  computation :  See  ProflEatt  on  Jury  Trial,  sec- 
tions 415,  416  and  cases  cited. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 


&|)Bip..Oi.O<^]  HuFramTH  v.  People,  Ij^ 

HuPTSMiTH  V.  People. 

F%l6i  February  ^,  1886. 

Sali  or  LiQUOBa  on  Sunday— Bbpiai^  of  General  Statute— Oharteb  or  Dsnyeb  Con- 
strued.— ClauiJe  15,  of  section  17,  of  the  act  of  February  13, 1883,  amending  the  charter  of 
the  city  of  Denver,  providing  that  "the  city  council  shall  have  exclusive  power,  within  the 
city,  to  license,  tax,  restrain,  prohibit  and  suppress  tippling  houses,  dram  shops,  and  the  sell- 
ing or  giving  away  of  any  intoxicating  or  malt  liquors,  by  any  person  within  the  city,  except 
hy  persons  duly  liceneed,"  repealed  by  necessary  implication  section  151,  of  the  general  stat- 
utes, prohibiting  the  keeping  open  of  tippling  houses  on  the  Sabbath  day,  so  far  as  the  same 
affected  the  dty  of  Denver. 

Ebbob  to  the  criminal  court  of  Arapahoe  oountj.  .  The  opinion 
states  the  facts. 

Lucius  P.  Marsh,  for  the  plaintiff  in  error. 
2>.  jp.  TJrmyi  attorney  general^  for  the  people. 

Bjsck,  C.  J.  The  defendant,  Huffsmith,  was  indicted  for  keep- 
ing  open  a  tippling  house  on  the  Sabbath  day  within  the  county  of 
Arapaboe,  contrary  to  the  provisions  of  the  state  statute,  which  pro- 
Tides,  among  other  things,  that ''if  any  person  *  *  *  shall 
keep  open  any  tippling  or  gaming  house  on  the  Sabbath  day  or 
night  *  *  ^  every  such  person  shall,  on  conviction,  be  fined, 
not  exc^ding  one  hundred  dollars,  or  imprisoned  in  the  county  |ail 
npt  e3(ceeding  six  months:"  General  statutes,  page  331,  section 
161. 

The  defense  relied  upon,  was  that  the  alleged  offense  was  com- 
mitted within  the  corporate  limits  of  the  city  of  Denver,  in  said 
Arapahoe  county,  and  that  the  legislature,  by  an  act  approved  Feb- 
ruaiy  13,1883,  entitled,  ''An  act  to  reduce  the  law  incorporating 
the  citjy  of  Denver,  and  the  several  acts  amendatory  thereof  into  one 
act,  asd.  to  revise  and  amend  the  stfme,"  had  vested  in  said  city 
exclusive  jurisdiction  over  the  whole  subject  pertaining  to  the  sup- 
posed offense,  for  which  reason  the  defendant  was  not  liable  to  in- 
dictment and  punishment  under  the  state  statute. 

Defendant  offered  to  prove  that  in  pursuance  of  the  power  granted, 
the  city  had  assumed  jurisdiction  over  the  entire  subject  by  the 
adoption  of  an  ordinance  embracing  the  same,  and  that  he  had  com- 
plied.with  the  provisions  thereof,  which  proof  was  rejected  upon  the 
trial,  and  the  defendant  convicted  under  said  indictment. 

Exceptions  were  duly  reserved  to  the  ruling  and  judgment  of  the 
court^  and  the  same  are  assigned  for  error. 

It  will  only  be  necessary  k>  consider  the  question  pf  jurisdiction, 
as.  thSit  question,  in  our  judgment,  is  decisive  of  the  case. 

Section  17  of  the  amended  charter  of  the  city  of  Denver  confers 
power  over  a  variety  of  subjects  upon  the  city  council,  to  be  exercised 
"by  ordinance  not  repugnant  to  the  constitution  of  the  United 
States  or  the  coDstitutioja  of  the  state  of  Colorado. '^  Clause  fif- 
teenth ol  this  section  is  as  follows:  "  The  city  council  shall  hav^ 
exclusive,  power  within  the  city  to  license,  tax,  restrain,  prohibit 
and  wppress  tippling  houses,  dr^m  shops  and  the  selling  or  giving 
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away  of  any  intoxicating  or  malt  liqaors,  by  any  person  within  the 
city,  except  by  persons  dalv  licensed." 

This  act  authorized  the  city  council  to  make  such  regulations  con- 
cerning tippling  houses  -within  the  city  limits,  and  to  impose  such 
restraints  upon  the  keepers  thereof,  as  it  might  deem  expedient  for 
the  public  peace  and  welfare;  provided,  the  same  were  not  repug- 
nant to  the  constitution  of  the  United  States  or  the  constitution  of 
the  state  of  Colorado. 

Defendant  offered  in  evidence  an  ordinance  of  the  city  passed  in 
pursuance  of  the  powers  so  granted,  and  which  was  in  force  at  the 
time  of  the  commission  of  the  alleged  offenses,  which  provides  that 
licenses  shall  be  given  to  persons  to  transact  business  of  various 
kinds,  including  the  vending  of  spirituous,  vinous  and  malt  liquors. 
Fees  for  licenses  are  prescribed  and  penalties  provided  for  viola- 
tions of  the  ordinance.  He  also  offered  in  evidence  a  license 
granted  to  him  under  the  provisions  of  said  ordinance. 

Section  11  of  this  ordinance  provides  as  follows:  ''That  hereaf- 
ter, it  shall  be  unlawful  to  keep  open  any  place  where  spirituous, 
vinous,  malt,  or  intoxicating  liquors  are  sold  or  given  away  under 
a  city  license,  or  to  sell  or  give  away,  either  in  person  or  by  agent 
or  servant,  any  such  spirituous,  vinous,  intoxicating,  or  malt  liquors, 
between  the  hours  of  12  o'clock  midnight  and  5  o'clock  a.  m.  of  the 
day  following. 

This  proof,  if  admitted,  would  have  shown  that  the  city  had  ac- 
cepted and  exercised  the  powers  granted  by  the  statute.  By  the 
ordinance  referred  to,  it  haa  restrained  and  prohibited  the  defend- 
ant and  others  from  keeping  open  their  tippling  houses  daring  a 
portion  of  everv  day  in  the  week;  that  the  restriction  as  to  keeping 
open  on  the  Sabbatn  was  not  as  broad  as  that  contained  in  the  gen- 
eral law,  was  not  owin^  to  any  lack  of  power  in  the  city. 

The  city  council  might  have  imposed,  or  may  yet  impose,  pre- 
cisely the  same  restriction  enjoined  by  the  general  statute,  and  pro- 
hibit the  keeping  open  of  tippling  houses  on  the  Sabbath  day. 

If  then,  the  city  government  has  power  to  adopt  and  enforce  snoh 
an  ordinance,  and  if  a  prosecution  may  also  be  sustained  under  the 
general  law,  the  consequence  is  that  the  same  person  may  be  sub- 
jected to  two  distinct  prosecutions  and  to  be  twice  punished  for  the 
same  offense,  which  is  contrary  to  the  fundamental  principles  of 
justice. 

There  are  instances  where  the  same  act  is  held  to  be  an  offense 
against  the  laws  of  separate  jurisdiction,  and  punishable  by  both, 
as,  for  example,  against  the  laws  of  the  United  States,  and  also 
against  the  laws  of  a  state,  and  according  to  the  authorities,  the 
same  act  may,  under  certain  circumstances,  constitute  a  penal  offense 
under  the  laws  of  a  state  and  under  the  by-laws  of  a  municipality 
as  well.  But  in  such  cases  the  one  act  is  held  to  constitute  two  dis- 
tinct offenses,  neither  of  which  is  included  in  the  other.  That» 
however,  cannot  be  said  where  one  of  the  jurisdictions  is  exclusive 
as  to  the  whole  subject  matter  of  the  offense. 
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In  the  present  case  it  seems  impossible  that  a  concurrent  juris- 
diction to  restrain  tippling  houses  can  exist  in  this  state,  and  in  the 
city  as  well.  The  same  statute  which  confers  upon  the  city  exclu* 
sive  control  over  such  houses  divests  the  state  of  its  control  over 
them:  Helzer  v.  People,  4  Col.,  445. 

As  suggested  in  argument,  it  does  not  appear  that  any  question  of 
public  mprals  or  sanctity  of  the  Sabbath  day  is  directly  involved  in 
this  case,  for  the  general  statute,  under  which  this  conviction  was 
secured,  does  not  forbid  the  exercise  of  any  other  avocation  or 
business  on  that  day.  It  cannot,  therefore,  be  said  that  this  prose- 
cution proceeds  upon  a  different  hypothesis  from  a  like  prosecution 
under  an  ordinance  of  the  city  upon  the  same  subject. 

From  the  foregoing  considerations  it  follows  that  the  amended 
charter  of  the  city  of  Denver,  and  the  ordinances  passed  thereunder 
afford  to  the  defendant  a  protection  against  this  prosecution.  The 
grant  of  exclusive  power  and  authority  to  one  jurisdiction,  to 
restrain,  regulate  or  prohibit  a  business  as  to  every  day  in  the 
week,  is  irreconcilable  with  the  existence  of  a  concurrent  power 
to  prohibit  the  exercise  of  the  same  vocation  upon  a  single  day  in 
the  week. 

To  this  extent  the  act  approved  February  13,  1883,  repealed  the 
general  law,  by  necessary  implication:  Bennett  v.  People,  3U  Ills., 
389;  Seibold  v.  People,  86  111.,  33;  State  v.  Clark,  54  Mo.,  17; 
State  V.  DeBar,  68  Mo.,  395. 

The  judgment  is  reversed. 


Denver,  Sottth  Pabe  and  Pagifio  B.  B.  Co.  v.  Piokabd. 

Filed  Febrmrp  tO,  1885, 

Railroad — ^Time  Table  as  Evtdexce  of  Character  of  Station. — In  determining 
whether  a  certain  place  on  the  line  of  a  railroad  was  a  regular  station,  at  which  trains  were 
obliged  to  stop,  or  a  mere  fla^  station,  a  time  table,  issued  by  the  company,  which  states  that 
it  i<i  for  the  government  and  information  of  employees  only,  and  reserves  to  the  company  the 
right  to  vary  therefrom  at  pleasure,  is  admissible  m  evidence  in  an  action  against  the  com- 
pany to  recover  for  injuries  received  by  a  person  while  endeavoring  to  get  on  a  moving  train 
at  such  station.  Such  time  table  is  not  conclusive  of  the  fact,  although  it  states  that  the 
piAce  is  a  regular  station. 

The  Same— Person  Waiting  when  not  Passenoer— Gbttino  on  Movino  Train— 
Contributory  NEOLiaEXCB. — M^^re  waiting  upon  a  platform  at  an  occasional  stopping  place 
of  a  railroad,  where  there  is  neitlier  a  station  house,  ticket  house,  nor  waiting  room,  with  the 
intention  of  taking  a  train  and  paying  fare,  is  not  sufficient  to  create  the  relation  of  carrier 
and  passenger  between  the  railroad  and  the  person  waiting.  Such  person,  if  he  attempts  to 
get  im  a  train  rapidly  passing  such  platform,  without  the  Knowledge  or  direction  of  the  em- 
plcyeeaon  the  train,  is  guilty  of  contributory  negligence,  and  cannot  recover  for  an  injury 
oocaeioned  by  so  doing. 

Neolioence— Excessive  Damages— Verdict. — Damages  amounting  to  twenty-five  thou- 
sand dollars  for  the  loss  of  an  arm  through  the  negligence  of  a  railroad  are  excessive,  and  a 
verdict  awarding  such  amount  will  be  set  aside. 

Appeal  from  the  district ;  court  of  Chafifee  ooanty.  The  opinion 
states  the  facts. 

Tdler  &  Orahood^  for  the  appellant. 
Browne  (t  Putnam,  for  the  appellee. 
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Beck,  0.  J.  This  was  an  action  against  the  railroad  oompanj  for 
damages  alleged  to  have  resulted  to  the  plaintiff  from  its  negligenoe. 

Judge  CooTey  says:  ''Where  negligence  is  the  ground  of  an  ac- 
tion, it  devolves  on  the  plaintiff  to  trace  the  fault  for  his  injury  to 
the  defendant,  and  for  this  purpose  he  must  show  the  oircumstanoea 
under  which  it  occurred,  if  from  these  circumstances  it  appears 
that  the  fault  was  mutual,  or,  in  other  words,  that  contributory  neg- 
ligence is  fairly  imputable  to  him,  he  has,  by  showing  them,  dis- 
proved his  rif?ht  to  recover:"   Cooley  on  Torts,  p.  673. 

The  plaintiff's  injury,  complained  of  in  this  case,  was  serious  and 
permanent,  and  by  the  verdict  of  the  jury,  and  judgment  of  the  court, 
be  was  awarded,  as  damages  therefor,  the  sum  of  twenty-five 
thousand  dollars. 

The  first  question  presented  for  our  consideration  is  whether  the 
court  erred  in  denying  the  motion  for  non-suit,  interposed  by  de- 
fendant's counsel,  at  the  close  of  plaintiff's  direct  testimony. 

A  proper  determination  of  this  question,  involves  the  decision  of 
two  other  legal  questions  arising  upon  the  facts  in  evidence,  viz. : 

First. — Was  the  station,  Divide,  where  the  injury  was  received,  a 
regular  passenger  station  on  the  defendant's  road,  where  its  trains 
were  legally  obliged  to  stop  for  passengers  ? 

Second. — Did  the  legal  relation  of  carrier  and  passenger,  subsist 
between  the  parties  at  the  time  of  the  injury? 

In  support  of  the  proposition  th^t  Divide  was  a  regular  passenger 
station,  plaintiff  introduced  in  evidence,  against  the  objections  of 
the  defendant,  a  time  table,  issued  by  the  o£Scers  of  the  railroad 
company,  and  which  went  into  effect  on  the  day  of  the  accident. 
The  heading  was  as  follows : 

''The  Denver,  South  Park  and  !Pacific  railroad  time  table.  No.  37. 
To  take  effect  Thursday,  October  21, 1880,  at  12 :  16  o'clock  a.  m.  For 
the  governm^at  of  employees  only.  The  company  reserves  the  right  to 
vary  therefrom  at  pleasure." 

The  table  contains  the  names  of  the  various  stations  upon  the 
line  of  defendant's  road,  including  the  station  Divide,  with  the  times 
of  the  arrival  of  trains  thereat.  In  a  note  at  the  bottom,  it  is  stated 
that  flag  stations  are  designated  by  a  star.  The  station  in  question 
is  not  so  marked. 

While  the  evidence  was  admissible,  in  our  judgment,  in  connection 
with  other  facts  bearing  upon  the  question,  it  falls  far  short  of  prov- 
ing the  fact  sought  to  be  established. 

It  does  not  purport  to  be  an  advertisement  for  the  information  of 
the  travelling  public,  but,  on  the  contrary,  every  person  into  whose 
hands  such  card  may  fall,  is  advised  against  such  a  conclusion,  and 
that  it  cannot  be  relied  upon  for  such  purposes. 

In  Beauchamp  v.  I.  and  G.  N.  By.  Co.,  56  Tez.,  239,  it  was  held 
that  a  time  table,  which,  on  its  face,  announces  that  it  is  for  the 
government  and  information  of  employees  only,  and,  in  termsi  re- 
serves to  the  company  the  right  to  vary  therefrom  at  pleasure,  ia  not 
admissible  in  evidence  in  a  suit  for  damages  against  the  company 
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for  not  stopping  at  a  place  meDtioned  therein.  Perhaps  that  raling 
is  sot  apphcable  here,  owing  to  the  f aot  that  other  evidence  was  sub- 
mitted upon  the  same  point. 

Plaintiff  testified  that  the  company's  station  a^ent,  at  Bnena  Yista, 
where  plaintiff  resided,  and  where  he  held  the  office  of  postmaster, 
gaye  him  one  of  these  cards,  on  the  day  preceding  the  accident,  to 
be  used  in  making  up  the  mails.  Joseph  Nevitt,  deputy  postmaster 
at  Diyide,  testified  tnat  Divide  was  a  regular  station,  but  his  answers 
to  a  few  questions  disclose  his  ignorance  of  the  subject. 

Question. — ''  Did  the  trains  always  stop  there?" 

Answer. — "  Wheneyer  thev  felt  inclined." 

Qaestion. — *  *  What  do  you  call  a  regular  station,  and  a  flag  sta- 
tion?" 

Answer. — *^1  am  not  railroad  man  enough  to  define  it." 

Question. — ''And  you  think  you  are.  able  to  say  positively  that 
was  not  a  fiag  station  ?  " 

Answer. — "  I  am,  by  their  own  actual  time  card."  * 

He  further  testifiea  that  defendant's  master  of  transportation, 
John  McOormick,  had  previously  declared  to  him  that  Divide  was 
a  regular  station;  that  it  was  the  duty  of  engineers  to  stop  their 
trains  there,  and  requested  the  witness  to  report  those  who  did  not 
do  so. 

It  does  not  appear  that  the  declarations  of  McOormiok  had  been 
communicated  to  the  plaintiff,  so  they  certainly  did  not  influence 
his  conduct.  Nor  did  the  fact  that  one  of  these  cards  was  sent  to 
him  for  the  special  purpose  mentioned,  by  an  employee  of  the  de« 
fendant,  previous  to  his  injury,  warrant  him,  in  view  of  the  precau- 
tionary advice  therein  contained,  in  relying  upon  it  for  any  other 
purpose. 

But  the  plaintiffs  testimony  disclosed  other  facte  with  which  he 
was  acquainted,  and  which  have  an  importent  bearing  on  the 
qnestion. 

,  There  was  at  this  stetion  neither  a  stetion-house,  ticket- office,  nor 
waiting-room.  No  tickete  were  sold  here  for  any  point  on  the  line, 
nor  was  there  a  stetion  agent,  or  a  railroad  employee  in  the  place. 
There  was  a  platform  beside  the  track,  such  as  were  used  at  other 
stations,  but  even  this  did  not  belong  to  the  company,  the  witaess 
Nevitt  steting  that  it  was  his  own  private  property.  The  latter  fact 
is  not  material,  however,  since  the  company  used  it  when  it  had 
occasion  to  do  so.  Plaintiff's  witnesses  all  agree  that  trains  did  not 
regularly  stop  at  this  station,  some  of  them  saying  it  was  necessary 
to  flag  them  to  have  them  stop. 

We  consider  the  testimony  wholly  insufficient  to  show  that  Divide 
had  been  advertised  either  to  the  public  or  to  the  plaintiff  as  a 
regular  passenger  stetion.  It  certeinly  does  show  that  it  was  not 
used  as  such. 

Regarding  the  relation  which  the  plaintiff  bore  to  the  railroad 
company,  his  counsel  insist  that  going  upon  the  platform  with  the 
lonafide  intention  of  taking  the  train  and  paying  nis  fare,  consum- 
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mated  the  relation  of  carrier  and  passenger  between  the  parties.  It 
is  conceded  that  he  held  no  ticket,  but  he  testified  to  his  abilitj  to 
pay  his  fare,  which  counsel  say  was  sufficient. 

In  support  of  the  proposition  that  plaintiff  sustained  the  relation 
of  a  passenger,  the  following  is  quoted  from  Shearman  and  Bedfield, 
on  Negligence,  sec.  262:  ''Any  acts  indicating  on  the  one  side  an 
offer  or  request  to  carry  or  to  be  carried,  and  on  the  other  an  ac- 
ceptance of  such  offer  or  request,  are  sufficient.  It  is  not  necessary, 
in  order  to  create  the  relation  of  carrier  and  passenger,  that  the 
latter  should  have  actually  entered  the  vehicle,  much  less  that  it 
should  have  started  on  the  journey  without  him." 

Other  parts  of  the  same  section  are  germane  to  the  facts  of  the 
present  case,  viz. :  '' A  passenger  is  a  person  who  undertakes,  with 
the  consent  of  the  carrier,  to  travel  in  the  conveyance  provided  by 
the  latter.  *  *  *  Where  the  carrier  provides  a  waiting  room  for 
passengers,  entry  into  that  room,  with  intent  to  travel  under  the 
carrier's  dharge,  is  sufficient  to  give  the  rights  of  a  passenger. 
Where  it  is  the  practice  of  the  carrier  to  stop  for  passengers  when 
hailed,  the  fact  that  he  stops  for  a  passenger  hailing  him  is  sufficient 
evidence  that  he  accepts  such  person  as  a  passenger,  and  from  that 
moment  the  relation  begins." 

The  rule  of  this  section  would  not  seem  to  include  a  case  where  no 
waiting  room  was  provided,  no  tickets  sold,  and  where  the  carrier  did 
not  stop  for  the  passenger,  and  where  the  plaintiff  is  unable  to  testify 
or  prove  that  the  carrier  was  aware  of  his  intention  to  get  upon  the 
train. 

Counsel  also  quote  to  the  same  proposition  the  following  detached 
sentences  from  Hutchinson  on  Carriers : 

" Payment  of  fare  or  purchase  of  ticket  not  required:"  Sections 
665-8.  *'  Waiting  at  stations  for  expected  train  is  enough :"  Sec.  559. 
''Belation  arises  without  privity  of  contract"  Sec.  567.  "Aver- 
ring a  readiness  to  pay  fare  is  sufficient:"  Sec.  565,  note 2. 

A  reference  to  the  foregoing  sections  shows  that  these  general 
expressions  are  materially  qualified  by  the  context:  for  example. 
Sec.  465:  "Taking  his  place  in  the  carrier's  conveyance,  with  the 
intention  of  being  carriea,  creates  an  implied  agreement  upon  the 
part  of  the  passenger  to  pay  when  called  upon,  and  puts  him  under 
a  liability  to  the  carrier,  from  which  at  once  spring  the  reciprocal 
duty  and  responsibility  of  the  carrier." 

Sections  566,  567,  relate  to  the  carrying  of  persons  gratuitously 
and  upon  free  passes. 

The  authorities  referred  to  in  note  2,  sec.  565,  relate  to  cases 
where  passige  is  taken  without  prepayment. 

It  is  apparent  that  these  citations  do  not  sustain  the  proposition. 

The  rules  cited  in  Thompson's  Carriers  of  Passengers,  p.  43,  are 
equally  inapplicable  to  the  facts  in  the  case  before  us.  It  is  there  said 
that  payment  of  fare  is  not  necessary  to  create  the  relation,  bat  that 
going  into  the  depot  or  waiting  room  of  a  railway  company  and 
waiting  for  the  means  of  conveyance  with  a  bona  fide  intention  of 
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becoming  a  passenger,  or  upon  steamboat,  in  good  faith,  to  take 
(Mseage  thereon,  creates  the  relation  althoagh  no  fare  has  been  paid. 

Bat  it  is  claimed  that  a  castom  existed  at  this  station,  for  which 
the  defendant  is  responsible,  and  which  in  connection  with  the  facts 
proven  brings  the  case  within  the  rules  of  the  foregoing  authorities. 

It  is  alleged  that  it  was  the  practice  of  the  defendant's  employees 
to  slow  up  the  trains  in  passing  this  station  so  that  passengers  could 
get  on  and  off,  as  they  desired,  and  that  travelers,  knowing  or  be- 
coming informed  of  the  custom,  frequently  availed  themselves  of 
it.  That  the  plaintiff  had  been  told  of  this  custom,  also  that  trains 
frequently  passed  by  without  stopping,  and  that  he  must  be  pre- 
pared to  get  aboard  the  train  while  in  motion. 

It  is  argued  that  a  custom  to  slacken  speed  for  the  purpose  of  en- 
abling passengers  to  get  on  and  off  moving  trains,  is  equivalent  to 
an  invitation  to  do  so,  and  renders  the  carrier  liable  for  injuries 
sustained  in  an  attempt  to  comply  therewith. 

The  substance  of  the  plaintiff's  testimony  on  this  point  was,  that 
several  persons  residing  at  Divide  told  him  that  trains  frequently 
passed  without  stopping,  and  that  he  would  have  to  look  out  and 
get  on  while  the  train  was  in  motion;  that  passengers  frequently  had 
k>  do  this. 

Joseph  Hewett  swears  that  he  told  plaintiff  that  there  had  beea 
occasions  when  the  train  passed  by  and  left  passengers,  and  it 
would  be  well  for  him  to  be  on  the  alert.  He  also  stated  that  he 
knew  of  several  instances  where  persons  had  got  on  and  off  moving 
trains  at  the  station,  but  did  not  Know  whether  it  was  done  with  the 
assent  of  the  oflSoers  of  the  company  or  not. 

O'Neily  who  had  resided  there  ever  since  the  road  was  built,  said 
he  had  witnessed  several  similar  instances,  but  did  not  know  whether 
it  was  a  regular  custom  or  not.  He  had  noticed  that  the  trains 
slackened  up  to  take  on  the  mail. 

McArthar  jumped  off  the  train  once  at  Divide  while  it  was  in  mo* 
tion,  and  at  another  time  was  carried  two  miles  past. 

Cram  knew  nothing  of  the  custom,  but  mentioned  two  instances 
wherein  trains  failed  to  stop  for  him  at  this  station. 

No  witness  was  able  to  swear  to  an  instance  where  a  passenger  got 
on  or  off  a  train  in  motion  by  invitation  or  direction  of  defendant's 
employees.  This  being  the  state  of  the  proof,  and  it  appearing  that 
the  slowing  up  may  have  been  for  other  purposes  than  those  alleged, 
we  think  the  proof  of  the  custom  mentioned  is  insufficient  to  estab- 
lish it.  It  remains  to  inquire  whether  the  facts  and  circumstances, 
transpiring  immediately  prior  to  the  accident,  justified  the  plaintiff's 
attempt  to  jump  upon  the  train. 

Deputy  postmaster  Bassell  accompanied  the  plaintiff  to  the  plat- 
form, carrying  the  mail  to  be  sent  off,  and  a  lantern  to  signal  the 
train. 

The  train  arrived  from  Denver  that  evening  at  six  o'clock. 

After  it  appeared  around  the  sharp  curve,  to  the  north  of  the  sta- 
tion, Bussell  swung  his  lantern  across  the  track,  as  a  signal  to  stop, 
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and  one  whistle  was  blown  from  the  engpne^  which  {daintiffmjBwaa 
in  response  to  the  signal.  The  train  slowed:  ap,  and  Boflsell  set 
down  the  lantern,  and,  picking  up  the  mail  sack*  held  it  out  for  the 
mail  agent  as  the  train  passed  by,  but  he  failed  to  ge<^  it.  The  train 
did  not  stop,  and  plaintiff  attempted  to  get  upon  the  front  end  of 
the  rear  oar  as  it  passed  the  platform.  He  caught  the  iron  railing 
with  his  left  hand,  the  iron  handle  on  the  end  of  the  car  wilh  his 
right,  and  put  his  right  foot  on  the  car  step;  just  at  that  moment, 
and  as  he  was  about  to  raise  to  the  platform,  the  car  was  violently 

{'erked  by  letting  off  brakes  or  putting  on  steam)  and  plaintiff  was 
lurled  underneath  the  platform,  and  his  left  arm  so  crushed  by  the 
rear  truck,  which  passed  over  it,  as  to  require  amputation. 

The  authorities  say  that  circumstances  may  exist,  which  will  make 
it  a  question  for  a  jury,  whether  an  attempt  to  get  upon  a  train  in 
motion- constitutes  such  negligence  on  the  part  of  a  passenger,  as  to 
bar  an  action  for  injuries  received  for  such  attempt. 

Judgment  for  damages  have  been  sustained  in  such  oases,  where 
there  has  been  gross  misconduct  on  the  part  of  the  railroad  com- 
pany, as  in  failing  to  give  necessary  time  for  passengers  to  get  upon 
the  train  before  setting  it  in  motion;  failing  to  come  to  a  toll  stop 
at  a  regular  station  where  passengers  are  to  be  taken  on  or  let  on, 
and  where  great  emergency  exists  for  passengers  to  proooed  on  their 
journey;  also,  where  invitations  or  directions  are  given  to  pass^i- 
gers,  by  railroad  employees,  or  by  existing  customs  of  nalroad  com- 
panies, to  get  on  ana  off  their  trains  whUe  in  motion.  But  these 
are  cases  where  plaintiffs  were  clearly  entitled  to  the  rights  of  pas- 
sengers; and,  moreover,  the  trains  were  moving  very  w>wly  in  sU 
such  cases« 

In  reviewing  the  case  made  by  the  plaintifi^  we  aue  of  opinion 
that  it  does  not  contain  the  elements  essential  to  a  recovery.  It 
does  not  appear,  except  inferentially,  that  any  one  upon  the  tcain 
was  aware  of  the  plaintiff's  desire  to  get  aboard.  As  the  train  swept 
by  the  plaintiff  neither  spoke  nor  made  sign  to  any  one  of  the  ccnn- 
pany's  icain  men  of  his  desire  to  get  on,  nor  did  he  receive  aay  en- 
codragement  to  do  so,  unless  by  the  checking  of  speed  aa  the  twn 
approached. 

Me  did  not  even  prove  that  the  whistle  sounded  from  the  engine 
was  the  stop  signal  in.  use  by  the  company.  The  witness  GUass- 
brook,  who  had  been  a  railroad  employee,  and  who  was  present  and 
witnessed  the  accident,  stated  that  he  heard  the  station  signal,  and 
saw  the  lantorn  waived,  but  did  not  remember  any  response  to  the 
flagging. 

Concerning  the  rate  of  speed  at  whioh  the  train  passed  the  plat- 
form, the  plaintiff  and  his  witnesses  made  different  estimates.  The 
plaintiff's  estimate  was  six  to  eight  miles  per  honr;  Joseph  Hewitt's 
estimate  five  miles  per  hour,  and  O'Neil's  four  and  a  half  to  five* 

As  already  mentioned,  it  seems  to  have  been  running  so  last  that 
tiie  mail  agent  on  board  failed  to  get  the  mail  held  out  to.  him* 
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The  proof  failing  to  show  an  obligation  to  stop  regularly  at  this 
station,  or  that  the  plaintiff's  desire*  to  become  a  passenger  was 
known  to  the  company's  agents,  it  is  difficult  to  perceive  wherein 
ooDsists  finch  palpable  miscondnct  on  the  part  of  the  defendant  as  to 
render  it  liable  in  damages,  or  to  justify  the  risk  to  life  or  limb 
assnmed  by  the  plaintiff. 

The  plaintiff  had  some  previons  experience  in  getting  on  and  off 
tnins  while  in  motion,  and  says  he  knew  the  danger  attending 
such  efforts.  He  knew  that  the  sudden  checking  and  starting  was 
accompanied  with  more  or  less  jeritin^  of  the  coaches,  a  fact  recog- 
nized by  his  witnesses,  and  it  is  very  doubtful  if  the  circnmstances 
of  emergency,  under  which  he  acted,  would  hftve  justified  a  much 
lees  degree  of  risk  than  he  took. 

He  eame  to  Divide  the  day  previous  in  a  buggy,  and  concluded 
to  return  by  train.  Being  postmaster  at  Buena  Vista,  his  anxiety 
to  return  home  was  on  account  of  his  official  business,  which  wa» 
not  well  understood  by  those  left  in  charge  of  the  office.  He 
stated,  however,  that  the  drive  by  horse  and  buggy  could  be  accom- 
plished in  two  hours,  and  that  he. presumed  he  could  have  gotten  a 
norse  as  well  as  not  and  have  driven  home. 

In  Hutchinson  on  Carriers,  sec.  641,  it  is  said:  ''Thus  nothing 
is  more  universally  agreed  upon,  perhaps,  than  the  attempt  to  get 
upon  a  railway  train  whilst  in  motion,  without  a  necessity  for  doing 
80  induced  by  the  conduct  of  the  employees  of  the  railway  com- 
pany, and  without  an  invitation  to  do  so  from  its  agent  acting  in 
the  line  of  his  duty,  precludes  the  passenger  from  the  right  to  re- 
cover for  the  injury  which  may  be  there bv  occasioned." 

That  the  necessity  for  taking  such  risk,  and  that  circumstances 
leliednpon  in  the  present  case  as  constituting  an  invitation  to  get 
on,  do  not  bring  the  case  within  the  exceptions  mentioned,  is  shown 
bya  subsequent  portion  of  thesection.  ''Nor  will  the  refusal  to  stop 
the  train,  nor  the  custom  of  those  in  charge  of  the  train  to  slaken 
its  speed  at-the  particular  station,  in  order  'to  take  on  passengers 
without  coming  to  a  stop,  excuse  the  negligence  of  the  party.  *  *  * 
If  it  had  adopted  a  practice  of  receiving  its  passengers  while  in  mo- 
tion it  wonld  be  reckless  conduct  on  the  part  of  the  company,  or  of 
those  in  charge  of  its  trains  which  would  not  justify  or  excuse  the 
equally  reckless  imprudence  of  the  iniured  party." 

The  ttnthorities  which  reccM^ize  the  right  of  passengers,  under 
certain  circumstances,  to  rely  and  act  upon  the  invitations  and  di- 
rections of  duly  authorized  agents  of  railway  companies,  limit  the 
doctrine  to  cases  which  do  not  involve  the  element  of  recklessness. 
Thus,  in  Fierce  on  Bailroads,  p.  329,  the  author  says.  ' '  But,  not- 
withstanding such  direction,  invitation  or  assurance,  the  plaintiff 
▼ill  not  be  excused  in  following  it  if  the  act  involves  a  reckless  ex- 
posure of  himself,  or  is  one  which  a  man  of  common  prudence 
would  not  do.  A  mere  permission  from  the  company's  servants  to 
do  a  dangerous  act,  does  not  relieve  the  injured  person  from  the 
responsibility  for  its  consequences." 
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Analogous  cases,  held  proper  for  the  consideration  of  juries,  are 
cases  wherein  the  relation  of^passenger  and  carrier  dearly  appears, 
and  the  trains  are  moving  very  slowly. 

If  a  passenger  holds  a  ticket  entitling  him  to  alight  at  a  particular 
station  where  the  train  stops,  bnt  not  long  enough  to  afford  him  a 
reasonable  time  to  alight,  and  he  attempts  to  do  so  before  the  mo- 
tion has  become  at  all  rapid,  and  while  the  act  would  not  seem 
dangerous  to  a  man  of  ordinary  prudence,  but  nevertheless  he  is 
injured  thereby,  it  is  held  that  he  is  entitled  to  damages.  The 
basis  of  action  is  the  flagrant  breach  of  duty  on  part  of  the  carrier: 
I.  C.  E.  E.  Co.  V.  Able,  59  Ills.,  131. 

Where  a  passenger  holding  a  through  ticket  arrived  at  the  station 
where  the  connecting  train  was  standing,  but  without  giving  him 
time  to  change  cars  it  started  out,  and  in  his  effort  to  get  aboard  he 
fell  and  was  injured,  the  supreme  court  said  it  was  a  proper  case 
for  the  consideration  of  a  jury.  The  motion  of  the  train,  in  this 
case,  was  so  slow  as  to  be  only  distinctly  perceptible  to  those  along- 
side of  it:  Johnson  v.  W.  0.  &  P.  E.  E.  Co.,  70  Pa.  st.,  357;  see, 
also,  Fiber  v.  N.  Y.  C.  E.  E.  Co.,  49  N.  Y..  47;  PhUUps  v.  B.  8.B. 
E.  Co.,  Id.,  177. 

A  concise  statement  of  the  rule  which  has  been  favorably  cited 
by  the  courts,  is  when  a  passenger  is  called  upon  to  choose  between 
two  evils  to  which  the  neglect  of  the  company  has  exposed  him, 
one  of  which  presents  some  degree  of  danger,  but  not  such  as  he 
may  not,  without  imprudence,  encounter;  if  by  adopting  that  alter- 
native he  suffers  any  injury,  it  is  the  proper  subject  of  an  action 
against  the  company:    Kelley,  C.  B.,  3  Law  Bep.,  ex.  150. 

It  is  impossible  to  hold  that  the  facts  disclosed  by  the  plaintiff's 
witnesses  bring  his  case  within  the  rules  announoea.  On  the  con- 
trary, we  think  it  affirmatively  appears,  from  his  own  evidence, 
that  the  want  of  due  prudence  upon  his  part  was  the  proximate  cause 
of  the  injury,  complained  of.  The  motion  for  non-suit,  therefore, 
should  have  been  sustained:  Behrens  v.  K.  P.  Ewy.  Co.,  5  Ool.,  400. 

When  the  testimony  on  the  part  of  the  defendant  is  considered, 
the  circumstances  are  still  more  unfavorable  to  the  oaoae  of  the 
plaintiff.  The  train  men  all  concur  that  the  swinging  of  the  lantern 
was  not  seen  at  all,  and  that.no  stop  signal  was  sounded,  such  a  sig- 
nal bein^  two  short  blasts  of  the  steam  whistle.  They  farther  state 
that  Divide,  up  to  that  time,  was  used  as  a  flag  station,  and  not  as 
a  regular  passenger  station. 

The  conclusion  upon  the  whole  case  is  inevitable,  that  the  plaintiff, 
knowing  the  danger  of  his  position,  failed  to  exercise  ordinary  pru- 
dence, and  for  that  reason  is  not  entitled  to  recover. 

Even  if  recovery  could  be  sustained,  the  damages  awarded  are 
manifestly  excessive,  and  the  judgment  would  have  to  be  reversed 
for  that  reason  alone. 

As  to  the  instructions,  it  is  only  necessary  to  say  that,  in  so  far 
as  they  are  inconsistent  with  the  views  above  announced,  ihey  are 
held  to  be  erroneous. 

Judgment  reversed. 
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Sorter  v.  Strassheim. 

FiUd  March  6,  1886. 

RsriftKNOE  BT  Stipulation— Injunction.— A  reference  by  stipulation  of  the  parties,  to  try 
all  iiisues  of  fact  and  of  law,  in  an  action  for  an  injunction,  and  to  report  findings  and  jadg- 
ment  thereon,  is  authorized  by  section  185  of  the  code  of  civil  procedure. 

Injonction — Damages  fob  Cannot  bb  Awardrd  in  Original  Action.— Where  a  prelim- 
inary injunction  has  been  granted,  and  the  usual  bond  given  conditioned  to  pay  the  defend- 
ant his  damages,  sustained  by  reason  of  such  injunction,  if  it  should  finally  be  decided  that 
the  injunction  was  improperly  issued,  the  court  han  no  power,  upon  the  final  hearing,  in 
giving  judgment  for  the  defendant,  to  include  therein  his  damaq^es  so  sustained.  The  de- 
fendant must  enforce  his  right  to  recover  such  damages  by  an  independent  action  on  the 
bond. 

Report  of  Referee— Findings— Judgmknt.— Where  a  referee  correctly  finds  upon  all  the 
issues  of  fact,  but  his  conclusions  of  law  and  judgment  reported  thereon  are  erroneous,  the 
court  should  aiareffard  the>rroneous  conclusions,  and  direct  a  proper  judgment  to  be  entered. 

Appeal  from  the  district  coart  of  Fremont  ooanty.  The  opinion 
states  the  facts. 

C,  Q.  Clements,  A.  J.  Sampson  and  W,  M.  Locke^  for  the  appellant. 
BeiiLley  &  Vaile  and  A.  Macon,  for  the  appellee. 

Beck,  G^  J.  The  reference  ordered  by  the  court  in  this  canse, 
was  to  try  all  issues  of  fact  as  well  as'  of  law,  and  to  report  findings 
and  judgment  thereon.  The  record  shows  that  this  reference  was 
made  by  stipulation  of  the  parties;  it  was  therefore  authorized  by 
section  185  of  the  code  of  civil  procedure,  comp.  1883.  This  dis- 
poses of  the  first  and  second  assignment  of  error. 

The  remaining  errors  relate  to  the  report  of  the  referee,  and  to 
the  judgment  of  the  court. 

The  referee's  report  shows  that  he  not  only  fully  inyestigated  and 
tried  the  issues  arising  under  the  pleadings,  but  that  he  extended 
his  inyestigation  to  the  subject  of  damages  accruing  to  the  defend- 
ant by  reason  of  the  wrongful  suing  out  of  the  injunction  and  ap- 
pointment of  the  receiyer.  The  judgment  reported  is  in  favor  of 
the  defendant,  Strassheims  for  such  damages. 

Exceptions  were  filed  by  the  complainant,  Sorter,  to  the  findings 
and  judgment,  but  they  were  overruled  by  the  court,  and  the  judg- 
ment reported  was  entered  as  the  final  judgment  in  the  case. 

In  this  the  court  clearly  erred,  first,  because  the  trial  of  theques- 
tion  of  damages  was  premature,  and  second,  because  the  statute 
does  not  authorize  an  award  of  damages,  in  cases  of  this  character, 
to  be  made  in  the  original  case. 

A  complainant  who  sues  out  a  writ  of  injunction  other  than  to 
stay  a  judgment  at  law,  is  liable,  under  section  127  of  the  code,  to 
pay  all  such  costs  and  damages  as  shall  be  awarded  against  him,  in 
case  the  injunction  shall  be  modified  or  dissolved  in  whole  or  in 
part.  The  undertaking  in  this  case  was  conditional  as  follows:  ''  The 
said  plaintiff  shall  pay  to  the  said  party  enjoined,  such  damages,  not 
exceeding  the  sum  of  one  thousand  dollars,  as  such  party  may  sus- 
tain by  reason  of  such  injunction,  and  the  appointment  of  said  re- 
ceiver, if  the  said  district  court  shall  finally  decide  that  the  said 
plaintiff  was  not  entitled  thereto." 
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« 

At  the  time  of  the  investigatioa  of  this  subject  of  damages,  there 
was  not  only  no  issue  under  which  the  testimony  was  admissible, 
but  the  district  court  had  not  modified  or  dissolved  the  injaactioQ, 
nor  decided  that  the  complainant  was  not  entitled  to  an  injanction 
and  the  appointment  of  a  receiver. 

The  law  appears  to  be  pretty  well  settled,  also,  that  in  aotions  of 
this  character,  damages  cannot  be  awarded  in  the  original  cause,  in 
the  absence  of  a  statute  authorizing  the  same  on  the  dissolution  of 
the  injunction,  but  the  party  aggrieved  must  resort  to  an  independ- 
ent action.     An  examination  of  the  authorities  cited  upon  the  point, 
has  satisfied  us  that  no  authority  exists  under  our  statutes  and  prac- 
tice, to  award  damages  in  the  injunction  proceeding.     The  conck- 
sion  of  Mr.  High,  in  his  treatise  on  the  law  of  injunctions,  upon  the 
ipoint,  is  thus  expressed:  '*  But  while  courts  of  much  respectability 
nave  insisted  upon  the  exercise  of  such  a  jurisdiction,  ir^ting  it  as 
a  cumulative  remedy,  entirely  independent  of  and  distinct  from  any 
action  which  might  be  brought  upon  the  bond,   the   undoubted 
weight  both  of  authority  and  principle  is  against  the  exercise  of 
sucna  jurisdiction:"  Vol.  2,  sec.  1,657.    He  further  says  that  in  the. 
absence  of  express  legislation  a  court  of  equity,  upon  dissolving  an 
injunction,  has  no  power  to  ascertain,  by  reference  or  otherwise,  the 
damages  sustained. 

The  opinions  in  some  of  the  reported  cases  in  point  wererendered 
on  statutes  which  have  since  been  modi^ed,  as  in  the  case  of  Phelps 
V.  Foster,  18  111.,  309;  see  Taylor  v.  Brownfield,  41  la.,  264;  Ores- 
cent Citv  &c.  Go.  V.  Larrieux,  30  La.  An. ,  742;  Logsden  v.  Willis,  14 
Bush,  183. 

We  think  the  evidence  taken  and  reported  by  the  referee  f uUy 
sustains  his  findings  and  conclusions  upon  the  issues  presented  by 
the  pleadings.  These  issues  relate  to  the  alleged  partnership  con- 
tract, business  and  property.  The  evidence  satisfactorily  shows 
that,  at  the  date  of  the  hearing,  the  defendant  was  not  indebted  to 
the  complainant  on  account  of  the  businesl^  arrangements  and  trans- 
actions mentioned  in  the  complaint,  whatever  their  legal  character 
may  be  termed,  nor  had  he  any  property  in  which  the  oomplainant 
was  interested,  either  in  the  hands  of  the  receiver  or  otherwise. 

To  this  extent  the  inquiries  of  the  referee  were  duly  authorized, 
and  his  conclusions  and  findings  sustained  by  the  facts  reported, 
Having  the  facts  before  it,  the  court  should  have  disregarded  the 
erroneous  conclusions,  abd  rendered  the  proper  judgment,  or  decree, 
instead  of  the  judgment  so  reported:  Oaiderwood  v.  Pyser,  31  Cal., 
337. 

This  may  still  be  done;  and  to  this  end  the  judgment  of  the  dis- 
trict court  will  be  reversed  and  the  cause  remanded,  with  directions 
to  said  court  to  dissolve  the  injunction,  and  to  dismiss  the  bill  at 
the  costs  of  the  complainant.  That  the  receiver  be  ordered  to  re- 
port to  the  court  his  acts  and  doings  by  virtue  of  his  appointment; 
that  he  pay  into  court,  subject  to  the  order  of  defendant,  all  moneys 
which  have  come,  or  which  may  yet  come,  into  his  hands  as  such 
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receiver;  that  if  he  retains  any  of  the  property  taken  or  received 
from  the  defendant,  he  immediately  retarn  the  aame  to  said  defend- 
ant, and  that  he  abide  the  farther  order  of  the  court. 

It  is  farther  ordered  that  said  defendant,  Jacob  Strassheim,  pay 
the  costs  of  this  appeal. 

Judgment  reversed. 


CULLACOTT  ET  AL,  V.  OaSH  GtOLD  AND  SiLVEB  MlNING  Go. 

Filed  March.  6,  1886. 

MmMO  Claim— BouNDABiBS  how  Dbtsrminbd.— In  identifying  the  loeu»  in  quo  of  a 
patented  mining  claim  the  courses  and  distances  must  yield  to  the  permanent  monuments 
msrked  on  the  ground,  where  there  is  any  discrepancy  between  them. 

Appeal  from  the  district  court  of  Boulder  county.  The  opinion 
states  the  facts. 

G.  B.  Beed  dt  J.  H,  Deriison^  for  the  appellants. 
L.  O.  Bockioell,  for  the  appellee. 

Beck,  C.  J.  The  facts  of  this  case  are  novel.  Prior  to  the 
acquisition  of  the  government  title  it  is  not  an  unusual  circumstance 
for  a  mining  claim  to  be  entered  upon  and  appropriated  by  strangers 
to  the  location. 

A  failure  on  the  part  of  the  original  locators  to  comply  with  any 
of  the  specij&c  requirements  of  the  law  relating  to  the  location  of 
mining  claims,  or  failure  to  perform  annual  labor  within  the  time 
and  of  the  value  required,  after  location,  is  often  made  the  pretext 
for  jumping  or  relocating  claims.  But  after  the  miner  has  com- 
plied with  ail  requirements  of  state  and  federal  statutes,  has  bought 
and  paid  for  his  claim  and  received  the  patent  investing  him  with 
title  thereto  in  fee  simple,  it  has  been  supposed  that  the  jumping 
period  has  expired,  and  that  the  miner  was  secure  in  the  possession 
of  his  Borface  ground  and  improvements,  at  least.  It  would  seem 
that  even  this  rule  has  its  exceptions,  the  case  before  us  furnishing 
an  example.  The  Gash  mine  at  Gold  Hill,  Boulder  county,  was 
located  by  Bobinson,  Hoik  and  Sanford,  in  November,  1872,  and 
was  surveyed  for  patent  early  in  the  spring  of  1873.  Payment  was 
made  to  the  government,  and  a  duplicate  receiver's  receipt  issued  to 
the  locators,  bearing  date  May  l6,  1873.  Considerable  work  ap- 
pears to  have  been  done  upon  the  property,  for  in  addition  to  the 
discovery  shaft,  covered  by  a  shaft  house,  five  or  six  other  openings 
or  workings  upon  the  vein  were  made.  The  vein  is  a  strong  one, 
and  crops  out  on  the  surface  from  five  hundred  to  one  thousand  feet. 

A  ^vemment  patent  was  issued  to  the  locators,  February  4, 1875, 
for  fifteen  hundred  feet  in  length  by  fifty  feet  in  width,  upon  the 
Cash  lode,  being  mineral  entry  No.  343,  and  lot  No.  62,  in  Gold 
Hill  mining  district.  The  fiela  notes  and  plat  of  the  official  survey 
were  incorporated  as  part  of  the  description.  The  property  be- 
came, and  still  remains,  one  of  the  best  known  mining  properties 

Ho. 
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in  the  vicinity  of  Gold  Hill.  Not  only  was  its  name  familiar,  bat 
the  lode  itself  was  prominent,  cropping  out,  as  stated,  upon  the  sur- 
face, and  the  workings  thereon  being  distributed  along  the  course 
of  the  vein.  Its  monuments,  also,  were  known,  used  and  referred 
to  in  the  location  of  mining  claims  in  the  neighborhood. 

The  government  title,  thus  acquired,  was  transferred  to  the  Cash 
Gold  and  Silver  Mining  Company,  the  appellee  herein,  in  June, 
1876,  and  remained  unquestioned  until  the  autumn  of  1880,  when 
the  appellants  took  possession  of  the  lode,  surface  grounds  and 
workings,  and  located  that  they  named  the  Queen  of  May  lode,  with 
the  dimensions  of  one  thousand  five  hundred  feet  by  one  hundred 
and  fifty  feet,  the  Cash  lode  and  its  improvements  forming  the  in- 
terior of  the  parallelogram. 

The  only  perceivable  excuse  for  this  appropriation  of  the  prop- 
erty of  the  appellee,  is  a  misdescription  of  the  patented  premises 
as  to  courses  and  distances,  the  principal  error  being  in  the  coarse 
and  distance  of  corner  No.  1,  from  the  quarter  section  corner  on 
the  east  boundary  of  section  twelve,  township  one  north,  range 
seventy-two  west,  of  the  sixth  principal  meridian.  The  bearing  of 
the  quarter  section  corner  from  corner  No.  1,  as  stated  in  the  patent, 
is  N.  83^  39^  E.,  and  the  distance  one  thousand  four  hundred  and 
three  feet;  whereas  recent  surveys  make  the  correct  bearing,  N.  75° 
68^  37^^  E,  and  the  actual  distance  one  thousand  three  hunared  and 
sixty-five  feet  two  inches. 

The  surveyor,  who  made  the  official  survey  for  patent,  had  died 
before  the  date  of  the  trial  below,  and  no  witness  was  able  to  say 
whether  the  line  described  as  tying  comer  No,  1  to  the  quarter  sec- 
tion corner,  had  been  actually  run  and  measured,  or  estimated  only. 
It  is  probable,  however,  that  it  was  merely  estimated,  since  the  tes- 
timony shows  that  it  would  be  difficult  to  measure  it  on  a  true 
course,  on  account  of  the  rough  and  broken  condition  of  the 
ground.' 

The  appellants,  relying  upon  this  error  to  justify  their  appropria- 
tion of  tne  patented  premises,  gravely  contendea  that  the  ground 
called  for  in  the  patent,  lay  wholly  outside  the  Queen  of  May  loca- 
tion. In  support  of  this  theory,  they  caused  a  survey  to  be  made 
of  a  certain  parcel  or  plot  of  ^ound,  having  the  same  dimensions 
described  in  the  patent,  the  lines  being  run  from  the  initial  point . 
indicated  in  the  patent,  as  corner  No.  1,  computing  the  locality  of 
such  point  from  the  quarter  section  corner,  by  course  and  distance. 
The  tract  thus  laid  on,  was  duly  platted,  and  labeled  "Cash  Lode," 
although  it  was,  in  fact,  two  hundred  feet  distant  from  the  bound- 
aries of  the  patented  premises  at  the  nearest  point.  This  plat  and 
survey^  together  with  a  plat  and  survey  of  the  so-called  Queen  of 
May  lode,  were  exhibited,  to  show  that  no  conflict  existed  between 
the  two  locations. 

But  this  farce  was  duly  exposed  on  the  cross-examination  of  the 
appellant's  surveyor,  who  was  forced  to  admit  that  establishing  the 
exterior  lines  of  the  Queen  of  May  location,  he  had  included  within 
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its  botmdaries  the  discovery  shaft,  shaft  house  and  snrface  im- 
proyements  of  the  Cash  lode. 

Other  discrepancies  in  the  patent,  as  tested  by  recent  surveys, 
were  in  the  length  and  witdth  of  its  snrface  ground,  and  in  the  bear- 
ings of  its  side  lines.  .  Instead  of  being  one  thousand  five  hundred 
feet  in  length,  by  fifty  feet  in  width,  it  was  found  to  measure  only 
one  thousand  three  hundred  and  seventy-eight  feet  in  length,  by 
forty-six  feet  six  inches  in  width,  and  a  variance  of  one  degree 
forty-nine  minutes  was  discovered  in  the  bearing  of  its  side  lines. 
The  shortage  in  measurements  was  explained  by  the  facts  that  the 
snrface  is  hilly  and  uneven,  and  that  the  measurements  in  the  orig- 
inal survey  were  along  the  slopes,  or  surface,  where,  as  the  recent 
measurements  were  horizontal,  lines  laid  off  by  the  former  method, 
would  necessarily  fall  short  when  tested  by  the  latter  method. 

But  the  identity  of  the  patented  premises  does  not  depend  upon 
courses  and  distances  alone.  There  were  other  calls  in  the  patent. 
It  calls  for  a  **  granite  rock  in  mound  of  stones  "  at  each  of  the  four 
comers  of  the  surface  ground;  the  plat,  incorporated  as  a  part  of 
the  description  shows  the  location  of  the  discovery  shaft;  and 
another  fact  of  importance  is,  that  the  name  of  the  lode  or  mine  is 
given. 

Several  errors  are  assigned  to  the  rulings  of  the  court  upon  the 
trial,  and  to  the  instructions  given  and  refused,  but  the  controlling 
question  in  the  case  is,  were  the  premises  in  controversy  properly 
and  sufficiently  identified  as  the  premises  described  in  the  patent  ? 

Counsel  for  appellants  contend  that  monuments,  to  control 
courses  and  distances  in  the  description  of  real  estate,  must  be  un- 
questionable; otherwise  courses  and  distances  must  prevail. 

They  further  contend,  that  a  rock  in  a  mound  of  stones  in  a 
count^  abounding  in  rocks  and  stones,  is  not  an  unquestionable 
monument. 

The  rule  of  law  is,  that  monuments  will  control  courses  and  dis- 
tances; and  while  judges,  in  commenting  upon  the  facts  of  particu- 
lar cases,  speak  of  the  monuments  as  being  unquestionable,  the 
rule  is  not  so  qualified.  The  material  substance  out  of  which  monu- 
ments shall  be  made  is  not  specified  in  the  law.  Their  existence 
and  location  may  become  questions  of  fact,  to  be  determined,  like 
other  questions  of  fact,  according  to  the  rules  of  evidence.  All  the 
authorities  on  the  subject  assign  to  courses  and  distances,  the 
lowest  place  in  the  scale  of  evidence,  as  being  the  least  reliable. 
Mr.  Washburn  says  this  kind  of  evidence  is  regarded  with  great 
confidence  in  some  cases,  where  the  lines  are  short.  He  adds, 
however,  **  but  ordinarily,  surveys  are  so  loosely  made,  instruments 
BO  liable  to  be  out  of  order,  and  admeasurements,  especially  in 
rough  or  uneven  land  or  forest,  so  liable  to  be  inaccurate,  that  the 
courses  and  distances  given  in  a  deed  are  regarded  as  more  or  less 
uncertain,  and  always  give  place,  in  questions  of  doubt  or  discre- 
pancy, to  known  monuments  and  boundaries,  that  are  referred  to 
m  the  deed  as  indicating  and  identifying  the  land:"  3  Wash.  Beal 
Prop. ,  4  ed. ,  403. 
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That  it  is  not  so  much  the  character  of  the  monuments,  as  satis- 
factory proof  of  their  location,  that  is  to  fix  the  locus  in  quo,  is 
shown  by  the  adjudged  cases. 

In  Lodge  v.  Barnett,  46  Pa.  St.,  484,  it  is  said:  ''The  courses 
and  distances  in  a  deed  always  give  way  to  the  boundaries  found 
upon  the  ground,  or  supplied  by  the  proof  of  their  former  existence, 
when  the  marks  of  monuments  are  gone.  So  the  return  of  a  survey, 
even  though  official,  must  give  way  to  the  location  on  the  ground, 
while  the  patent,  the  final  grant  of  the  state,  may  be  corrected  by 
the  return  of  survey,  and  if  it  also  differs,  both  may  be  rectified  by 
the  work  on  the  ground." 

InOpdyke  v.  Stephens,  4  Dutcher,  89,  the  court  says:  ''But  the 
rule  is  well  settled  that  boundaries  may  be  proved  by  every  kind  of 
evidence  that  is  admissible  to  establish  any  other  fact."  Smith  v. 
Prewitt,  2  A.  K.  Marsh,  "^ISS,  is  cited  in  support  of  this  proposi- 
tion. 

In  Tyler's  Law  of  Boundaries,  etc..  p.  285,* it  is  said:  "Where 
monuments,  for  example,  stakes,  stones,  or  a  tree,  are  referred  to  in 
a  deed,  parol  proof  is  always  admissible  to  show  their  location.'' 

Tested  by  these  rules  and  principles,  we  think  the  original  bound- 
aries of  the  Cash  lode  were  established  by  competent  testimony  on 
the  trial,  and  that  the  jury  was  fully  warranted  in  finding  that  the 
appellants  had  unlawfully  entered  upon  and  taken  possession  of  said 
lode.  Three,  out  of  the  four  monuments  called  for,  were  identifieJ 
by  witnesses,  who  had  known  its  boundaries  for  from  five  to  eight 
years,  one  of  them  being  a  deputy  United  States  mineral  surveyor, 
who  had  been  accustomed,  for  several  years,  to  survey  mining  claims 
in  the  neighborhood,  and  who  stated  that  he  had  tied  surveys  of 
other  properties  to  its  corners,  probably  one  hundred  times.  There 
was  no  question  of  conflicting  lines  or  surveys  here,  but  simply  a 
question  of  identifying  the  patented  premises  as  a  whole.  The  effect 
of  the  doctrine  contended  for  by  the  appellants  would  be  to  declare 
the  grant  void  for  uncertainty.  But  it  is  onlv  after  the  entire  de- 
scription in  a  patent  has  been  considered,  and  found  so  inaccurate 
as  to  render  the  identity  of  the  grant  wholly  uncertain,  tl^^at  the  grant 
is  to  be  held  Toid:  Broadman  v.  Lessees  of  Beed,  6  Pet.,  345. 

It  is  plain  that  no  such  consequence  could  result  here,  for  the 
identity  of  the  property  in  controversy,  as  the  Cash  lode,  was  known 
to  the  witnesses  of  both  sides.  This  being  the  name  under  which  it 
was  granted,  and  under  which  it  had  been  for  years  held,  worked, 
and  generally  known,  the  name  alone  would  be  a  sufficient  descrip- 
tion to  prevent  a  forfeiture :  Sedgwick  and  Wait  on  Trial  of  Title  to 
Land,  sec.  461. 

We  regard  the  proof  of  identity  as  leaving  no  reasonable  ground 
of  doubt  that  the  property  recovered  is  the  same  property  described 
in  the  patent. 

The  irregularities  complained  of  are  of  minor  importance.  None 
of  them  are  deemed  of  sufficient  importance  to  warrant  a  reversal. 

The  judgment  will,  therefore,  be  affirmed. 
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Filed  Fdmtairv  tO,  1886. 

Act  or  Lioiblaturb— Titlx  when  Embodixs  but  One  Subject. —An  ftct entitled  ''An 
act  to  regulate  the  use  of  water  for  irrigation,  and  providing  for  settling  the  priority  of  right 
thereto,  and  for  payment  of  the  expenses  thereof,  and  for  payment  of  all  costs  and  expenses 
incident  to  said  regulation  and  use,  is  not  obnoxious  to  the  objection  that  more  than  one 
nibject  is  treated  of.  or  is  expressed  in  its  title 

Watbb  £iaHTB— Ditch  Ownbb  Mat  Make  Reasonable  Roles.— A  ditch  owner  may 
make  reasonable  rules,  subject  to  statutory  provisions,  to  be  observed  by  himself  and  the 
roDsumer,  in  the  sale  anci  dibtribution  of  water  from  his  ditch.  But,  under  section  1,740  of 
the  general  statutes,  a  prior  purchaser  has  an  affirmative  right  to  continue  his  purchase  of 
water,  and  he  is  not  compelled,  as  a  condition  precedent  to  the  exercise  of  this  right,  to  ao- 
ksowledge  the  ecjuitv  of  all  rules  adopted  by  the  ditch  owner.  If  the  rule  is  fair  and  reason- 
able, his  obedience  toereto  will  be  enforced  regardless  of  prior  approval;  but  the  reasonable- 
ne»8  thereof  will  be  determined  by  the  court. 

The  Same— Right  of  Prior  Purchaser— Forfeiture.— A  prior  purchaser  of  water, 
iJthough  he  has  not  made  his  application  therefor  within  the  time  prescribed  by  a  rule  of  the 
ditch  owner,  does  not  forfeit  his  statutory  right  to  have  water  furnished  him,  if  he  does  so 
afterwards,  while  the  ditch  owner  is  able  to  grant  his  request.  Such  ri^ht  does  not  de^nd 
Qpnn  the  fact  that  the  applicant  has  no  other  source  from  which  to  obtam  the  water  desired. 

The  Same— Mandamus  Lies  to  Enforce  Right. — The  statutory  right  of  a  prior  purchaser 
of  water  to  have  the  same  furnished  him  may  be  enforced  by  mandamus. 

The  Save— Appeal  does  ^'0T  Lie  from  order  J'ixi no  Rates.— No  appeal  lies  from  the 
decision  of  the  board  of  county  commissioners  fixing  rates  to  be  charged  and  paid  for  water. 

Mandamus— Petition  and  Affidavit  for.— The  petition  and  affidavit  required  by  sec- 
tion 334  of  Dawson's  code  to  be  filed  in  an  application  for  a  mandamus  may  consist  of  one 
paper  if  ihe  same  be  properly  verified. 

Erbob  of  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Wm.  JB.  MiUa.  for  the  plaintiff  in  error. 
Benedict  &  Fhdpa,  for  the  defendant  in  error. 

Helm,  J.  Two  classes  of  questions  are  presented  by  this  record 
for  consideration:  First,  those  involving  the  rights  of  the  parties 
under  the  constitution  and  statutes  governing  the  subject 
in  controversy,  and  second,  those  relating  to  procedure.  So  far 
as  practicable,  these  classes  of  subjects  will  be  separately  con- 
sidered, the  former  first  receiving  attention. 

First.  Our  constitution,  art.  16,  sec.  8,  reads  as  follows:  *'  The 
general  assembly  shall  provide  by  law  that  the  the  board  of  couniy 
commissioners,  in  their  respective  counties,  shall  have  power,  when 
application  is  made  to  them  by  either  party  interested,  to  establish 
reasonable  maximum  rates  to  be  chargea  for  the  use  of  water, 
whether  furnished  by  individuals  or  corporations."  In  obedience  to 
this  constitutional  command,  the  legislature  in  1879,  designated  the 
course  to  be  pursued  in  procuring  the  requisite  order,  from  the 
respective  boards  of  county  commissioners:  General  statutes,  sees. 
1,738  and  1,739.  No  fault  is  claimed  from  a  constitutional  point  of 
view  in  the  substance  of  this  legislation,  none  could  be  found  with 
itB  purpose.  The  specific  ground  of  objection  is,  that  the  matter  of 
fixing  maximum  rates,  is  not  clearly  referred  to  in  the  title  of  the 
act.  This  title  is  as  follows:  ''  An  act  to  regulate  the  use  of  water 
for  irrigation,  and  providing  for  settling  the  priority  of  right  thereto, 
and  for  payment  of  the  expenses  thereof,  and  for  payment  of  all 
costs  and  expenses  incident  to  said  regulation  and  use." 
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It  might  have  been  wiser  to  have  abbreviated  this  title.    In  ooi 
judgment  the  same  would  have  been  sufficient  had  it  read:  *' An 
act  to  regulate  the  use  of  water  for  irrigation."    This  is  the  con- 
troling  purpose  of  the  law,  the  rest  of  the  title  refers  to  nothing 
which  is  not  germane  to  this  subject.     Incidental  to  a  proper 
regulation  of  the  use  of  water  diverted  from  natural  streams  in  this 
state,  is  a  determination  of  the  priorities  of  right  in  connection 
therewith.     This  court  has  held  that  in  Colorado  ''in  the  absence 
of  express  statutes  to  the  contrary,  the  first  appropriator  of  water 
from  a  natural  stream  for  a  beneficial  purpose  has,  with  the  qualifi- 
cations contained  in  the  constitution,  a  prior  right  thereto  to  the 
extent  of  such  appropriation:''  Coffin  v.  Left  Hemd  Ditch  Co.,  6 
Colo.,   443;  Thomas  v.    Guirand,   Id.,   530.     And  it  requires  no 
argument  to  demonstrate  that  a  general  law  intended  to  fully  rega- 
lat6  the  use  of  such  water  would  almost  of  necessity  touch  upon  the 
subject  of  priority  of  right  thereto.     While  of  course  the  payment 
of  expenses  and  costs  in  determining  such  priority  of  right,  and  in 
regulating  such  use  is  a  subject  that  would  naturally  be  considered. 
So  we  do  not  think  the  title  obnoxious  to  the  objection  that  more 
than  one  subject  is  expressed    therein.     However   involved  and 
obscure  the  language  used  may  at  first  appear,  it  is  plain  that  the 
object  of  the  law  as  declared  in  its  title  is  the  regulation  of  the  use 
of  water  for  irrigation. 

But,  it  is  only  by  the  outlay  of  large  sums  of  money  in  construct- " 
ing  and  maintaining  canals  or  ditches,  that  the  business  of  agricul- 
ture in  portions  of  the  state  can  be  extensively  and  saccessiuUy 
carried  on.     The  average  farmer  is  often  too  poor  to  make  the  ex- 
penditure necessary  in  owning  and  operating  a  main  ditch  of  his 
own,  besides,  it  is  almost  always  a  matter  of  economy  to  convey 
water  long  distances  through  a  single  large  main,  and  then  dis- 
tribute it  to  the  consumers  by  means  of  small  laterals.  Consequently, 
individuals  and   corporations  like  respondent  engage  in  the  busi- 
ness of  building  and  operating  these  mains  and  furnishing  water  to 
farmers  along  the  lines  thereof.     If  these  persons  or  corporations 
were  entirely  uncontrolled  in  the  matter  of  prices  it  requires  no- 
prophetic  vision  to  see  that  injustice  and  trouble  would  follow.     If 
allowed  to  speculate  in  that  which  is  properly  a  part  of  the  public 
domain  and  protected  in  the  possession  thereof,  it  is  exceeaingly 
appropriate  that  they  should  be  subjected  to  reasonable  regulations 
in  connection  therewith.     Hence,  the  wisdom  and  justice  of  section 
eight  of  the  constitution  above  quoted.    In  the  law  before   us  the 
legislature  attempt  to  regulate  the  use  of  water  thus  furnished  and 
sold  by  respondent  and  others  who  engage  in  such   enterprises. 
Prominent  among  the  matters  involved  in  this  regulation  is  the 
price  to  be  charged;  the  phrase  regulating  the  use,  is  not  confined  to 
the  forbidding  of  injustice  in  the  distribution,  the  prevention  of 
waste  or  the  apportionment  in  times  of  scarcity;  it  is  broad  enough 
to  include  the  frustration  of  unfair  exactions,  and  the  fixing  of  rea- 
sonable rates.     To  deny  this,  would  be  to  give  the  expression  a  nar- 
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row  and  restricted  meaning;  instead  of  construing  it  liberally,  with 
a  yiew  to  carrying  out  the  legislative  intent.  The  title  is,  therefore, 
not  misleading  so  far  as  this  objection  Ls  concerned;  no  incongruity 
in  this  particular  exists;  no  surprise  or  fraud  there  through  can  be 
fairly  presumed.  The  requirement  that  the  subject  *' shall  be 
clearly  expressed  in  the  title/'  is  sufficiently  complied  with:  See 
Cooley's  uonst.  Lim. ,  *142,  et  «cj. ,  and  cases  cited. 

This  constitutional  inhibition  must  receive  a  reasonable  construc- 
tion. It  is  enough  if  the  bill  treats  of  but  one  general  object,  and 
that  object  is  expressed  in  the  title^  to  require  that  each  subdivision 
of  the  subject,  each  and  every  of  the  "ends  and  means  oecessary 
or  convenient  for  the  accomplishment  of  the  object"  must  be  spe- 
cifically mentioned  in  the  title^  would  greatly  impede  and  embarrass 
legitimate  legislation.  Judge  Cooley  asserts  that  it  would  *'  actually 
render  legislation  impossible:"  Cooley  Const.  Lim.,  *144. 

Second.  It  is  conceded  by  counsel,  in  argument,  that  the  ditch 
owner  may  make  reasonable  rules,  subject  to  statutory  provisions, 
to  be  observed  by  both  himself  and  the  consumer,  in  the  sale  and 
distribution  of  water  from  his  ditch.  But  section  1,710  of  the  gen- 
eral statutes  confers  an  affirmative  right  upon  the  prior  purchaser, 
who  has  complied  with  the  provisions  thereof,  to  continue  his  pur- 
chase of  water,  and  he  cannot  be  required,  as  a  condition  precedent 
to  the  exercise  of  this  right,  to  acknowledge  the  equity  of  all  the 
rules  adopted  by  the  ditch  owner;  to  say  that  he  could,  would  be, 
in  a  measure,  to  place  him  at  the  mercy  of  such  proprietor,  for 
be  could  thus  be  coerced  into  compliance  with  the  most  oppres- 
sive and  unjust  regulation.  If  the  rule  is  fair  and  reasonable,  and 
in  harmony  with  law,  his  obedience  thereto  will  probably  be  en- 
forced regardless  of  prior  approval;  but  the  reasonableness  thereof 
is  a  matter  to  be  determined  in  some  proper  tribunal.  This  ground 
of  defense  was,  therefore,  untenable. 

Third.  It  is  not  necessary  for  us  at  this  time  to  pass  upon  the 
propriety  and  justice  of  respondent's  rule,  requiring  application 
for  water  to  be  made  by  a  prior  purchaser,  previous  to  the  begin- 
Jiing  of  the  irrigating  season.  Such  a  regulation,  proper  notice 
thereof  being  given,  has  much  to  commend  it;  it  would  probably 
*  result  in  mutual  convenience  and  benefit.  Conceding  the  propriety 
thereof,  and  also  the  justice  of  a  condition  therein,  had  one  been 
inserted,  forfeiting  the  right  of  a  prior  purchaser,  in  case  of  non- 
compliance therewith,  provided  the  water  has  in  the  meantime  been 
disposed  of  to  other  parties,  we  are  still  of  opinion,  that  in  this 
matter,  the  court  below  committed  no  error.  It  does  not  appear 
from  this  branch  of  the  answer  that  any  such  disposition  had  been 
made  when  relator  presented  his  application;  for  aught  that  is 
stated,  respondent  Had,  unincumbered  by  any  promise  or  sale,  a 
sufficient'quantity  to  have  supplied  relator;  and  we  think  that  under 
the  circumstances,  a  fair  construction  of  the  section  last  above  men- 
tioned, required  compliance  with  the  latter's  request.  That*is  to 
say^  in  our  judgment,  though  the  prior  purchaser  has  not  made  his 
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application  within  the  time 'prescribed  by  rule,  yet  if  he  do80 
afterwards,  and  while  the  ditch-owner  is  free  from  conflicting  obli- 
gations and  is  able  to  grant  his  request,  the  statutory  right  is  not 
forfeited.  The  declaration  in  respondent's  answer  that  other  parties 
had,  preyious  to  relator's  application,  petitioned  for  all  the  water 
left  does  not  amount  to  averment  that  respondent  had  sold  or  agreed 
to  sell  the  same,  or  was  under  any  obligation  so  to  do,  nor  does  it 
even  justify  the  conclusion  as  a  matter  of  pleading,  that  such  peti- 
tion was  still  before  respondent  and  subject  to  favorable  action. 

Fourth.     It  is  not  material  whether  the  relator  in  this  case  had 
any  other  source  from  which  to  obtain  the  water  desired.     Section 
1,740  above  mentioned,  provides  that:     **Any  person  or  persons 
acting  jointly  or  severally,  who  shall   have   purchased  and  used 
water  for  irrigation  for  lands  occupied  by  him,  her  or  them,  from 
any  ditch  or  reservoir,  or  shall  not  have  ceased  te  do  so  for  the  pur- 
pose or  with  the  intent  to  procure  water  from  some  other  source  of 
supply,  shall  have  a  right  to  continue  to  purchase  water  to  the  same 
amount  on  paying  or  tendering  the  price  fixed  by  the  county  com- 
missioners as  above  provided;  or  if  no  price  shall  have  been  iBxed 
by  them,  the  price  at  which  the  owners  of  such  ditch  or  reservoir  may 
be  then  selling  water,  or  did  sell  water  during  the  then  last  preced- 
ing year."    *    *    *    By  this  statute  the  subject  is  governed;  its 
provisions  specify   the  conditions  upon  which  the  right  conferred 
IS  to  he  exercised,  but  it  makes  no  exception  where  the  consumer 
mentioned  can  procure  the  water  from  some  other  source;  and  we 
must  presume  that  the  legislature  intended  te  confer  the  privilege 
specified  unlimited  by  any  such  qualification. 

Fifth.  It  is  contended  that  the  matters  presented,  do  not  make 
out  a  proper  case,  for  the  extraordinary  remedy  by  mandamus. 
In  support  of  this  proposition  two  reasons  are  given,  viz. :  That  there 
was  no  such  duty  enjoined  by  law  in  the  premises  upon  respondent 
as  must  exist  te  justify  the  proceeding;  and  that  relator  had  a  plain, 
speedy  and  adequate  remedy  in  the  ordinary  course  of  law.  If 
either  of  these  positions  be  correct,  the  proceeding  cannot  be  sus- 
tained, for  both  of  the  conditions  implied,  to  wit:  the  right  of  rela- 
tor to  have  admission  at  the  hands  of  respondent,  te  the  privilege . 
ipentioned,  and  the  inadequacy  of  the  law  to  afford  any  other  suf- 
ficient relief,  must  have  co-existed  to  justify  the  court  in  issuing 
the  preemptory  writ. 

By  section  1,740,  above  given,  as  we  have  seen,  a  specific  right  is 
conferred  upon  relator;  by  the  same  provision,  in  our  judgment,  a 
corresponding  duty  is  imposed  upon  respondent.  When  the  law 
declares  that  upon  doing  certain  things  relater  shall  have  the  right 
to  purchase  water  of  respondent,  it  would  be  an  impotent  con- 
struction to  admit  that  a  clear  legal  obligation,  binding  the  latter 
to  sell,  is  not  also  created.  Belator  is  entitled,  upon  performance 
of  the  condition  precedent,  to  admission  te  the  use  and  enjoyment 
of  a  certain  quantity  of  water  from  respondent's  diteh;  to  say  that 
the  latter  is  not  burdened  with  the  duty  of  admitting  the  former  to 
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such  use  and  enjoyment,  is  to  deny  the  right  and  nullify  the  statute. 
We  are  not  called  upon  here  to  decide  whether  the  statute  imposes 
npon  a  ditch  owner  the  duty  of  keeping  sufficient  water,  when  pos- 
sible, in  his  ditch,  to  supply  prior  purchasers;  that  question  is  not 
presented.  What  we  declare  is,  that  having  the  water,  he  is  re- 
quired to  admit  the  latter  to  its  use  and  eojoyment,  upon  payment 
or  tender  of  the  proper  price  therefor;  provided,  of  course,  the 
right  thereto  has  not  been  forfeited. 

In  aid  of  his  position  that  relator  has  an  adequate  remedy  at  law, 
connsel  suggests  that  he  could  sue  for  the  damages  resulting  from 
the  loss  of  his  crop.  It  is  true  that  if  such  a  loss  occurred  by  rea- 
son of  respondent's  wrongful  refusal  to  sell  the  water,  relator  might 
inyoke  the  relief  suggested. 

In  the  first  place,  however,  the  relation  of  the  parties  should  be 
remembered.  Belator  does  not  occupy  the  attitude  merely  of  one 
in  whose  favor  an  ordinary  right  of  action  accrues,  by  reason  of  the 
tortious  conduct  of  another;  nor  of  one  who  may  recover  damages 
for  the  violation  of  a  contract.  By  statute,  a  peculiar  right  in  favor 
of  relator,  and  a  special  obligation  on  the  part  of  respondent,  are 
created;  it  may  be  true,  as  counsel  for  the  relator  assert,  that  this 
is  one  of  the  trust  relations  referred  to  in  section  333  of  the  code, 
the  provision  designating  circumstances  under  which  the  writ  may 
issue. 

But  in  the  second  place  the  remedy  mentioned  would  hardly  in 
any  event  prove  to  be  either  speedy  or  adequate.  Belator  wishes 
to  cultvate  and  enrich  his  land;  to  augment  its  value;  to  provide 
himself  with  emplojonent;  to  secure  the  income  from  the  sale  of 
his  crops,  and  to  derive,  directly  and  indirectly,  numerous  other 
benefits  trom  the  use  of  the  water,  to  which  he  is  entitled  under 
the  law.  The  relief  furnished  by  an  ordinary  action  for  damages, 
would  not  comprehend  indemnity  for  the  loss  of  all  these  advantages. 
In  the  single  matter  of  determining  what  sort  of  a  crop  would  have 
been  raised,  and  what  sum  will  adequately  compensate  for  the  loss 
thereof,  perplexing  difficulties  would  arise;  while  the  delays,  in- 
cident to  an  action  of  this  kind,  would  render  the  relief  such  as  it 
might  ultimately  prove  to  be,  under  the  circumstances,  anything 
but  speedy.  In  view  of  the  relation  of  the  parties,  the  statutory 
provisions,  and  all  the  surrounding  circumstances,  we  are  con- 
strained to  hold  that  mandamus  was  an  appropriate  remedy. 

Sixth.  The  irrigation  law  itself  makes  no  provision  for  an  appeal 
from  the  decision  of  the  board  of  county  commissioners  fixing  the 
rates  to  be  charged  and  paid  for  water.  Counsel  urges  that  sections 
32  and  34  of  the  act,  as  it  was  adopted  in  1879,  provides  for  this  re- 
lief. [Examination  discloses  the  fact  that  these  sections  were  prob- 
ably repealed  by  the  act  relating  to  priorities  in  the  appropriation 
of  water,  adopted  by  the  succeeding  legislature:  See  Laws  1881, 
p.  142,  et  seq.  This  was  the  view  taken  by  the  compiler  of  the  gen- 
eral statutes,  and,  consequently,  those  sections  were  omitted  from 
the  compilation.    Sections  1,786  and  1,789  of  these  statutes,  being 
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sections  24  and  27  of  the  said  act  of  1881,  seem  to  have  been  in- 
tended as  a  substitute  for  sections  32  and  34  aforesaid;  thej  sub- 
stantially cover  the  same  field,  and,  in  so  far  as  any  conflict  exists, 
of  course,  the  later  provisions  must  prevail.  If  this  view  be  cor- 
rect, counsel's  argument  falls  to  the  ground.  The  appeal  provided 
for  in  said  section  1,789  clearly  and  unequivocally  relates  to  a  revie\7 
in  the  supreme  court  of  the  action  in  the  district  court  in  determin- 
ing priorities  of  right.  It  coald  not  possibly  be  considered  as  refer- 
ring to  the  decision  of  the  commissioners  in  fixing  the  prices  of  water 
under  section  1,740  aforesaid. 

But,  supposing  we  are  mistaken  in  suggesting  that  the  repeal  men- 
tioned has  taken  place,  still  we  cannot  concur  with  counsel  in  his 
conclusion  as  to  the  effect  of  section  84  of  the  act  of  1879.  This 
I)ro vision,  in  our  judgment,  relates  to  the  matters  appearing  in  sec- 
tions 19  to  33  inclusive,  immediately  preceding.  That  portion  of 
the  law  is  devoted  exclusively  to  the  adjudication  in  the  district  court, 
or  under  its  sai)eryision,  of  the  priorities  of  right  to  water  io  th^ 
respective  irrigation  districts;  said  section  34  provides  for  appeal 
from  the  court's  decree  and  orders  in  that  adjudication,  to  the  sa- 
preme  court.  We  infer  this  from  the  provision  of  the  section  auJ 
connection  in  which  it  appears;  from  the  fact  that  it  provides  that 
the  action  liientioned  shall  be  governed  by  the  laws  then  in  force  reg- 
vlcUing  appeals;  and  from  the  further  fact  that  it  authorizes  the  su- 
preme court  to  make  *'  such  order  and  rule,"  concerning  such  appeals, 
as  may  be  deemed  proper. 

The  reference  to  laws  in  force  must,  for  obvious  reasons,  mean 
general  laws;  but  there  was  not  at  that  time,  and  there  is  not  now, 
any  general  law  providing  for  appeals  from  the  decisions  and  orders 
of  boards  of  county  commissioners;  sections  547  and  548  of  the  gen- 
eral statutes  referred  to,  are  confined  to  appeals  from  orders  disal- 
lowing claims  against  a  county.  Again,  it  would  be  an  extraordi- 
nary proceeding  for  the  general  assembly  to  delegate  to  this  court 
the  power  to  legislate  concerning  matters  not  pending  before  us  or 
connected  with  procedure  herein;  such  power  would  have  to  be 
clearly  and  unequivocally  conferred.  We  think  the  clear  intent  was 
to  authorize  the  court  to  make  rules  and  orders  not  inconsistent  with 
law,  regulating  appeals  taken  to  or  pending  herein  in  the  particular 
proceeding  mentioned. 

We  may  agree  fully  with  counsel  that  a  review  of  the  decision  of 
the  board  of  county  commissioners  in  the  premises  ought  to  be  pro- 
vided for.  There  is  opportunity  for  gross  injustice  to  the  ditch 
owners  on  the  one  hand,  or  the  consumers  on  the  other,  according 
as  the  interest  or  inclination  of  the  commissioners  might  dictate. 
But  our  duty  is  to  construe  the  statute,  not  to  enact  it;  and  as  the 
law  now  stands,  no  appeal  from  such  decisions  is  provided  for. 
Therefore,  respondent's  attempted  appeal  from  the  oraer  mentioned 
in  this  case  fixing  the  rates,  was  of  no  avail. 
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Seventh.  Under  the  Btatate,  before  relator  beoame  entitled  to 
the  water  claimed,  he  was  required,  as  we  have  already  seto,  to 
pay  or  tender  the  proper  price  therefor. 

The  petition  avers  that  ne  made  this  tender  on  the  fifth  of  May, 
bat  that  respondent  refused  to  accejpt  the  same,  or  to  furnish  the 
water;  it  further  avers  that  relator  has  at  all  times  since  been  and 
then  was  ready  and  willing  to  pay  the  sum  fixed  by  the  commis- 
sion^fs  ;  and  that  he  then  in  court  renewed  such  tender.  In  reply 
to  the  averments  respondent  by  his  answer  denies  that  on  the  fifth 
day  of  May,  1884,  such  tender  was  made,  but  admits  that  on  the 
thirty-first  day  of  May,  relator  presented  his  application,  and  ac- 
companied the  same  with  the  tender  at  one  dollar  and  fifty  cents  per. 
inchy  the  price  established  by  order  of  the  commissioners.  If  the 
denial  stood  by  itself,  it  would  probably  be  bad  as  a  negative 
pregnant;  bat  the  admission  obviates  all  doubt.  We  have  already 
concluded  that  under  the  pleadings  the  application  was  made  in  apt 
time,  and  that  relator  was  entitled  to  the  right  of  user  conferred  by 
the  statute.  But  if  his  application  was  in  time,  his  tender  was  also  in 
time;  under  our  view  of  the  answer,  stated  in  the  third  division  of 
this  opinion,  it  is  of  no  consequence  whether  these  acts  were  per- 
formed on  the  fifth  or  on  the  thirty-first  day  of  May. 

Eighth.  It  is  asserted  that  this  action  ought  not  to  be  maintained 
because  a  petition  and  affidavit  were  not  filed  as  required  by  section 
334  of  Dawson's  Code.  Relator  designates  the  paper  filed  as  ' '  his 
petition  and  affidavit;'*  and  the  matters  therein  stated  are  attested 
by  the  usual  verification.  The  petition  for  mandamus  must  state 
all  of  the  facts  necessary  to  justify  granting  the  relief  demanded; 
no  other  or  different  matters  are  required  to  be  set  out  in  the 
affidavit;  and  there  would  seem  to  be  no  good  reason  why  a  proper 
attestation  of  the  former  under  oath  is  not  sufficient.  The  statute, 
it  is^true,  uses  tHe  expression  '*  petition  and  affidavit,"  bat  we  do 
not  think  that  this  necessarily  requires  the  filing  of  two  separate 
papers;  had  relator  filed  his  petition  unverified,  and  then  filed  an 
exact  copy  thereof,  sworn  to,  calling  the  latter  an  affidavit,  no 
objection  coald  have  been  taken.  We  think  that  if  he  chooses  to 
avoid  encumbering  the  records  with  the  extra  paper  and  properly 
verifies  his  petition,  it  is  a  compliance  with  the  statute.  It  will 
be  observed  that  this  proceeding  is  unlike  attachment  and  other 
proceedings  wherein  matters  are  required  to  be  stated  by  affidavit 
which  need  not  appear  in  the  original  complaint. 

We  are  of  opinion  that  .the  demurrer  challenging  respondent's 
various  defenses  was  correctly  sustained.  The  judgment  is  there- 
fore affirmed. 
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SUPREME  COURT  OF  IDAHO. 
People  r.  Dewey. 

FUed  Fdmuum  11, 1886. 

Bxs  Gestae— SCB8ZQ1JENT  Declarations  When  Not.— Dedintions  of  deceased  made 
hftlf  or  three  quarters  of  an  boor  after  an  affray  (in  which  deceased  was  fatally  shot),  and 
after  the  occurrence  had  wholly  ceased,  when  all  danger  was  over,  the  defendant  under  ar- 
rest, and  when  deceased  had  been  for  that  length  of  time  among  his  friends,  are  inarlrMwilAt 
as  part  of  the  res  geatat,  ^^ 

^  Reasonablb  Doubt. — "A  reasonable  doubt"  is  not  a  mere  possible  doubt,  nor  is  it  a»- 
tious  or  imaginary  doubt,  but  it  is  such  a  doubt  as  a  prudent  and  reasonable  man  would  he 
like]y  to  act  upon  In  determining  important  affairs  of  life.    The  above  definition  of  the  tens, 
while  not  perhaps  the  best  that  can  oe  given,  has  been  substantially  approved  by  theoouita, 
and  is  not  error. 

Appeal  from  the  second  judicial  di'strict  court  of  Owyhee  ooanty. 

22.  Z.  Johnson^  for  the  appellant. 
Huston  (k  Oray,  for  the  respondent. 

MoBGANy  C.  J.  The  defendant  was  indicted  and  tried  at  the 
September  term  of  the  Owjhee  district  coart,  for  the  murder  of 
Joseph  Koenig.     He  was  convicted  of  manslaughter. 

Defendant  moved  for  a  new  trial,  which  motion  was  denied  by 
the  court,  and  defendant  appealed  from  the  judgment  and  from  the 
order  denying  a  new  trial,  and  assigned  the  foUowingas  error,  vis.: 

First.  The  court  erred  in  permitting  the  witness  Williams,  over 
the  objection  of  defendant,  to  testify  to  statements  of  the  deceased, 
highly  criminative  of  defendant,  made  to  the  witness  from  one  half 
to  three  quarters  of  an  hour  after  the  affray  was  terminated,  and  in 
the  absence  of  the  defendant,  and  after  defendant  had  been  arrested 
and  taken  from  the  scene  of  the  conflict. 

The  following  cases  are  relied  upon  to  support  the  ruling  in  the 
case  at  bar,  to  wit:  Insurance  Co.  v.  Moseley,  8  Wall.,  397;  King 
V.  Foster,  6  Garrington  &  Payne,  325;  Commonwealth  v.  MoPike, 
3  Cushing,  181;  Thompson  and  wife  v.  Trevanion,  Skinner,  402. 

In  the  case  of  Insurance  Co.  v.  Moseley,  8  Wallace,  397:  The  de- 
ceased had  fallen  down  stairs  and  received  a  severe  hurt  upon  his 
head,  from  the  effects  of  which  he  afterwards  died.  The  question 
as  to  whether  his  declarations  made  immediately  after  the  hart  was 
received  as  to  his  bodily  pains  and  injuries  were  admissible  in  evi- 
dence. The  court  said  that  ''  what  the  deceased  said  as  to  his  pains;, 
related  to  present  existing  facts,  at  the  time  they  were  made.  We 
may  say,  in  passing,  that  declarations  of  this  character  are  uniformly 
held  to"  be  proper.  The  declarations  as  to  how  he  received  the  in- 
jury were  made  immediately,  or  very  soon  after  the  fall.  To  sustain  the 
admission  of  the  latter  declarations,  the  court  cites  Thompson  and 
wife  V.  Trevanion,  Skinner,  402.  In  the  latter  case  the  court  al- 
lowed what  the  wife  said,  tmTTYecfia^eZj/  upon  the  hurt  received,  and 
before  she  had  time  to  contrive  or  devise  anything  for  her  own  ad- 
vantage, to  be  given  in  evidence. 

In  King  v.  Foster,  6  Carrington  &  Payne,  325:  The  defendant 
was  indicted  for  killing  the  deceased  by  driving  a  cab  over  him. 
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The  witness  heard  the  deceased  groan  and  immediately  went  to  him 
and  asked  him  what  was  the  matter.  Gurnej,  baron,  said  that  what 
the  deceased  said  at  the  instant  as  to  the  cause  of  the  accident  was 
clearly  admissible.  Park,  justice,  said  it  was  the  best  possible 
testimony  that,  under  the  circiimatances,  could  be  adduced  to  show 
what  knocked  the  deceased  down. 

In  the  case  of  Commonwealth  v.  McPike,  3  Cushing,  181: 
The  defendant  was  charged  with  killing  his  wife.  It  appears  that 
deceased  ran  upstairs  from  her  own  room,  in  the  night,  ciring 
murder,  and  bleeding.  A  person  who  heard  her  cries  went  for  a 
watchman,  and  on  his  return  proceeded  to  the  room  where  she  was. 
He  found  her  upon  the  floor  oleeding  profusely.  She  said  the  de- 
fendant had  stabbed  her.  The  declaration  was  admitted  in  evidence. 
The  supreme  court  of  Massachusetts  held  that  the  evidence  was 
properly  admitted,  giving  as  a  reason  that  the  declaration  was  ''of 
the  nature  of  res  gestae"  and  that  the  time  when  it  was  made  was 
so  recent,  after  the  injury  was  inflicted,  as  to  justify  receiving  it  on 
that  ground. 

It  will  be  noticed  that  in  each  of  these  cases  the  declarations 
were  made  by  the  deceased,  almost  immediately  after  the  injury  was 
received,  before  the  deceased  had  time  to  think  of,  or  contrive  a 
story,  and  they  were  admitted  in  each  case  for  that  reason. 

We  cannot  escape  the  conclusion  that  there  was  another  reason 
for  the  admission  of  testimony  in  these  cases,  although  not  stated. 
In  each  case  the  defendant  and  deceased  were  the  only  persons 
present  when  the  injury  was  inflicted.  There  was  no  other  eye- 
witness. The  absolute  necessity  of  this  testimonv  to  work  a  con- 
viction of  a  person  believed  to  be  guilty,  and  the  nature  of  the 
declaration,  rendering  it  almost  absolutely  certain  that  the  state- 
ment was  true,  must  have  entered  into  the  consideration.  The 
closing  paragraph  in  the  opinion  of  the  court  in  the  case  of  Insur- 
ance Co.  V.  Moseley,  supra^  indicates  this.  The  court  say,  "In  the 
ordinary  concerns  of  life  no  one  would  doubt  the  truth  of  these 
declarations,  or  hesitate  to  regard  them  uncontradicted,  as  conclu- 
sive.    Their  probative  force  would  not  be  questioned." 

As  to  the  necessity  of  bringing  them  in  under  the  head  of  res 
gestae,  the  court  say  "  that  what  was  said  could  not  be  received  as 
dying  declarations,  although  the  person  who  made  them  was  dead, 
and  hence  could  not  be  caDed  as  a  witness." 

The  reasoning  of  the  court,  in  brief,  is  this:  These  declarations 
were  a  part  of  the  res  gestae.  Thev  were  undoubtedly  true.  They 
were  conclusive.  They  could  not  be  admitted  as  dying  declarations. 
The  case  could  not  be  made  out  without  them.  Tnerefore  they  were 
properly  admitted. 

If  the  first  proposition  is  correct,  there  is  no  need  of  the  others, 
and  the  last  named  four  propositions  furnish  no  legal  reasons  for 
the  admission  of  the  testimony. 

In  Uie  case  at  bar,  the  declarations  sworn  to  by  the  witness  Will- 
iams were  made  one-half  or  three-quarters  of  an  hour  after  the 
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shooting  occurred,  and  the  same  length  of  time  after  the  conflict 
was  ended.  The  deceased  had  been  taken  across  the  street  into 
his  own  house;  several  persons  were  present,  all  of  them  his  own 
friends.  Counsel  for  the  people  asked  witness  (Williams)  the  fol- 
lowing questions : 

Q.  Mow  soon  after  the  shooting  was  it  that  you  heard  him  (the 
deceased)  make  any  statement  ? 

A.  I  could  not  tell  exactly  the  time;  may  be  half  or  three-quar- 
ters of  an  hour. 

Q.  Do  you  know  whether  King,  at  that  time,  was  aware  of  his 
condition  ? 

A.     I  cannot  tell. 

Counsel  then  desired  to  renew  the  questions  as  to  what  King  said 
as  being  part  of  the  res  gestae.  To  this  defendant's  counsel  objected. 
Objection  was  overruled,  and  defendant,  by  his  counsel,  excepted. 
The  following  is  the  testimony : 

Q.  Will  you  state  what  statements  Mr.  King  made  to  you  in  re- 
gard to  this  shooting? 

A.  I  asked  him  which  shot  struck  him^  and  he  told  me  it  was  the 
first  shot  fired  that  struck  him,  just  when  he  was  going  over  the 
boards  into  the  brewery. 

Q.  He  said  that  he  was  struck  as  he  was  going  over  those  boards, 
and  that  it  was  the  first  shot  ? 

A.     Yes,  sir,  just  as  he  went  over  the  boards. 

To  indicate  how  far  these  declarations  are  from  the  original  role 
with  reference  to  matters  coming  under  the  head  of  res  gestae,  it  is 
only  necessary  to  refer  to  the  definition  of  the  term,  which  is,  the 
' '  transaction,  thing  done,  the  subject  matter;  as,  when  it  is  neces- 
sary, in  the  course  of  a  cause,  to  inquire  into  the  nature  of  a  par- 
ticular act,  or  the  intention  of  the  person  who  did  the  act,  proof  of 
what  the  person  said  at  the  time  of  doing  it  is  admissible  evidence 
as  part  oi  the  res  gestae,  for  the  purpose  of  showing  its  true  char- 
acter." 

Greenleaf  says  the  principal  points  of  attention  are,  whether  the 
circumstances  and  declarations  offered  in  proof  were  contempora- 
neous with  the  main  fact  under  consideration,  and  whether  they 
were  so  connected  with  it  as  to  illustrate  its  character:"  1  Green.  Ev., 
sec.  lOS. 

The  general  rule  is,  that  declarations,  to  become  part  of  the  res 
gestae,  must  accompany  the  acts  which  they  are  supposed  to  charac- 
terize, and  so  harmonize  with  them  as  to  constitute  one  transaction : 
Enos  V.  Tuttle,  3  Conn.,  250;  State  v.  Dougherty,  17  Nev.,  376. 

If  the  declarations  offered  in  evidence  are  mere  narrative  of  a 
past  event  or  occurrence,  they  are  inadmissible :  Binn  v.  The  State, 
67  Ind.,  46;  Denton  v.  The  State,  1  Swan,  279;  The  State  v.  TiUey, 
3  Ired.,  424. 

In  Bland  v.  The  State,  2  Ind.,  608,  it  was  held  incompetent  for  the 
accused  to  prove  a  statement  made  by  himself  half  an  hour  after  the 
homicide,  concerning  the  circumstances  under  which  it  was  com- 
mitted. 
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The  declarations  admitted  in  evidence  in  the  case  at  bar,  were  a 
mere  narration  of  a  part  of  the  affray  which  occurred  a  half  or 
three  quarters  of  an  hour  before,  after  all  danger  was  over,  after  the 
occurrence  had  entirely  ceased,  while  the  defendant  was  under  ar- 
rest, and  when  the  deceased  had  been  among  his  friends  during  the 
whole  time  that  had  elapsed;  and  had  a  tendency  to  fix  the  respon- 
sibility for  the  affray  upon  the  defendant. 

The  learned  justice  in  the  case  of  Insurance  Company  v.  Moseley, 
supra,  says:  '' The' tendency  of  recent  adjudications,  is  to  extend 
rather  than  narrow  the  scope  of  the  doctrine  of  res  gestae.'^  We 
have  failed  to  discover  such  tendency  after  an  examination  of  all  the 
cases  within  our  reach  which  discuss  the  principle.  If  it  does 
exist,  it  indicates  a  tendency  in  the  courts  to  leave  the  field  prop- 
erly occupied  by  the  judiciary,  and  enter  that  of  the  law-making 
power;  this  is  always  a  dangerous  experiment.  If  evidence  of  this 
character  is  proper  and  necessary,  it  is  the  duty  of  the  legislature 
to  direct  that  it  be  admitted. 

The  rules  of  evidence  have  been  crystalized  from  the  experience, 
and  the  best  thought  of  centuries.  These  rules  become  clearer, 
their  boundaries  better  defined,  as  civilization  advances,  and  as  the 
courts  improve  in  the  administration  of  justice.  It  is  unsafe  for 
the  courts  to  extend  or  violate  them. 

We  think  the  evidence  inadmissible,  and  that  it  had  a  tendency 
to  injure  the  cause  of  the  defendant. 

The  second  error  assigned  is  the  definition  ffiven  to  the  term 
^'reasonable  doubt'*  in  the  five  instructions  given  by  the  court. 

It  Is  as  follows:  '*A  reasonable  doubt  is  not  a  mere  possible 
doubt,  nor  is  it  a  captious  or  imaginary  doubt,  but  it  is  such  a  doubt 
as  a  prudent  and  reasonable  man  would  be  likely  to  act  upon  in  de- 
termining important  affairs  of  life." 

While  the  court  do  not  sa^  that  this  is  the  best  definition  that 
could  be  given,  it  is  substantially  the  one  that  has  been  approved 
by  the  courts  in  a  number  of  cases:  See  Arnold  v.  The  State,  23 
Ind.,  170;  State  v.  Nash,  7  Iowa,  347;  State  v.  Ostrander,  18  Iowa, 
435,  458. 

llie  following  definition  has  been  given  with  approval:  ''  A  rea- 
sonable doubt  is  one  arising  from  a  candid  and  impartial  investiga- 
tion of  all  the  evidence  and  such  as  in  the  graver  transactions  of  life 
would  cause  a  reasonable  and  prudent  man  to  hesitate  and  pause :" 
May  v.  People,  60  111.,  119;  Miller  v.  People,  39111.,  467. 

This  definition  is  no  stronger  than  the  one  given  in  the  case 
at  bar,  as  the  word  graver  is  no  stronger  than  the  word  important. 
The  last  named  definition  is  open  to  the  same  objection  that  is  urged 
to  the  instruction  given  in  this  cause,  it  requires  such  a  preponder- 
ance pf  evidence  as  would  convince  a  reasonable  man  in  the  graver 
transactions  of  life. 

The  definition  given  by  Mr.  chief  justice  Shaw  in  the  case  of  the 
Commonwealth  v.  Webster,  5  Cushing,  320,  and  which  the  supreme 
court  of  California  in  the  case  of  the  People  v.  Strong.  30  Calif  or- 
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nia,  155,  say  is  probably  the  best  defiaition  ever  given  to  the  words 
''  reasonable  doubt,'*  is  as  follows :  "  The  evidence  must  establish  the 
truth  of  the  fact  to  a  reasonable  and  moral  certainty" — the  word  moral, 
in  that  connection,  meaning  nothing  more  than  intellectual  or  mental, 
is  therefore  the  same  as  reasonable.  The  statement  would,  therefore, 
be,  "  the  evidence  must  establish  the  truth  of  the  fact  to  be  a  rea- 
sonable certainty."  This  is  a  mere  synonym  for  the  term  "  beyond 
a  reasonable  doubt."  The  learned  chief  justice  goes  on  to  say  that 
it  is  a  certainty  that  convinces  and  directs  the  understanding,  satis- 
fies the  reason  and  judgment  of  those  who  are  bound  to  act  consci- 
entiously upon  it. 

Does  not  a  strong  preponderance  of  evidence  convince  the  under- 
standing, satisfy  the  reason  and  the  judgment  in  many,  if  not  all, 
the  most  important  affairs  of  life  ?  The  understanding,  the  reason 
and  the  judgment  are  substantially  synonymous  terms  in  the  sense 
in  which  they  are  here  used. 

This  discussion  simply  demonstrates  the  futility  of  the  efforts  to 
define  the  term  ''reasonable doubt."  The  best  efforts  in  this  direc- 
tion are  those  which  use  words  most  nearly  synonymous  with  the 
term  itself. 

Perhaps  as  good  a  definition  as  auy,  possibly  the  best,  would  be 
merely  negative  in  its  character  and  one  most  easily  understood  by 
the  conscientious  juror,  such  as;  ''  It  is  not  a  mere  imaginary  doubt, 
but  must  be  a  doubt  which  fairly  arises  from  the  evidence  and  com- 
pels the  conscientious  juror  to  sav,  'I  am  not  satisfied  from  the  evi- 
dence that  the  defendant  is  guilty  or  that  the  fact  in  question  is 
true.'" 

We  think  that  the  definition  given  by  the  court  below,  being  sub- 
stantially approved  by  the  courts,  was  not  erroneous. 

The  third  assignment  of  error  is :  The  court  erred  in  striking  out 
the  following  words  in  the  tenth  instruction  asked  by  defendant,  to 
wit:  "  and  pursue  his  adversary." 

It  is  a  familiar  principle  that  all  instructions  must  be  adapted  to, 
and  founded  upon  the  evidence  in  the  case  on  trial. 

After  a  careful  examination  of  the  evidence  in  the  transcript,  and 
particularly  that  referred  to  by  the  counsel  for  the  defendant,  upon 
which  this  instruction  is  based,  we  are  unable  to  say  that  there  is 
any  evidence  that  the  defendant  pursued  the  deceased  at  all;  defend- 
ant himself  swears  ''  that  after  the  commencement  of.  the  affiray,"  he 
backed  up  a  little  after  each  shot. 

There  appearing  to  be  no  evidence  of  any  pursuit  by  the  defend- 
ant, the  modification  was  proper. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Buck,  J.,  concurred, 

Bbodebick,  J.,  having  tried  the  case  in  the  lower  court,  rendered 
no  opinion. 
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GUTHBIE  ET  AL.  V.  PhELAN.  KF  AL. 
FUed  Pdmiory  IT,  1886. 

Record  on  Appeal  pbom  Judohsnt. — On  appeal  from  a  judgment,  without  a  statement, 
nothing  belongs  to  the  record  except  the  judgment  roll,  and  no  question  arising  outside  the 
roll  can  be  oonaidered . 

Exceptions  Taken  at  the  Trial.— Exceptions  taken  at  the  trial  and  settled  as  provided 
in  sections  405  and  406  of  the  Civil  Practice  Act,  form  part  of  the  judgment  roll,  and  con- 
stitute part  of  the  record  on  aPPmJ  from  the  iudfment. 

lasuEB  OP  Law  and  Fact,  —when  there  is  ooth  a  demurrer  and  answer  to  the  same  com- 
plaint, raising  both  an  issue  of  law  and  fact,  the  issue  of  law  should  be  first  disposed  of. 

Same. — ^When  there  are  both  issues  of  law  and  fact,  and  the  cause  is  brought  on  for  trial, 
and  a  judgment  rendered,  the  presumption  will  be  indulged  on  appeal  that  the  issue  of  law 
was  previously  disposed  of  by  an  order  overruling  the  demurrer. 

EioBFTTONS  Deemed  to  have  been  Taken.— The  exceptions  which  by  section  four  bnn- 
dred  and  three  of  the  Practice  Act,  the  adverse  party  is  deemed  to  have  taken,  have  the 
Bame  foroe  and  effect  in  the  conduct  of  the  action  as  other  exceptions,  and  cannot  be  consid- 
ered on  appeal  without  being  incorporated  into  a  bill  of  exceptions  and  made  a  part  of  the 
judgment  roll.  Hdd^  When  defendants  in  the  trial  court  question  the  sufficiency  of  the 
complaint  by  general  demurrer  and  the  demurrer  is  overruled,  and  the  defendant  waive 
their  right  to  sav^  the  question  so  raised  and  decided,  by  a  bill  of  exceptions,  and  appeal 
from  the  jodgment,  another  and  Independent  demurrer,  raising  the  same  question,  cannot 
be  interpoaed  in  the  supreme  court. 

Appeal  from  a  judgment  for  the  plaintiff  in  the  third  judicia 
district  court  of  Oneida  county.     The  opinion  states  the  facts. 

Prickett  dt  Lamb,  for  the  appellants. 
Smith  &  McCollum,  for  the  respondents. 

By  the  Cottbt,  Brodebiok,  J.,  Buck,  J.,  and  Morgan,  C.  J.,  oon- 
ODBBiKa.  This  action  was  commenced  in  the  court  below  on  the 
eighteenth  day  of  December,  1882,  upon  an  open  account,  for 
goods,  wares  and  merchandise,  and  also  upon  a  promissory  note. 
At  the  time  of  the  commencement  of  the  action  the  promissory 
note  was  not  due,  and  did  not  become  due  until  the  first  aaT  of  Jan- 
uary, 1883.  When  the  action  was  commenced  the  plaintiff  caused 
an  attachment  to  be  issued,  and  certain  goods  of  the  defendants  were 
levied  upon. 

On  the  twenty-serenih  day  of  December,  1882,  the  defendants, 
by  their  attorneys,  appeared  and  demurred  to  the  complaint.  The 
record  brought  here  does  not  notice  any  rulinff  or  order  upon  the 
demurrer.  On  the  fourth  day  of  January,  188o,  the  plaintiff  filed 
a  supplemental  complaint,  which  omitted  the  first  count  in  the  orig- 
inal complaint,  and  counted  alone  upon  the  promissory  note.  On  the 
twenty-sixth  day  of  March,  1883,  the  defendants  filed  a  general  demur- 
rer to  the  complaint,  which  was  denominated  '' amended  demurrer.'* 
The  record  before  us  is  silent  as  to  the  disposition  of  this  demurrer. 
On  the  twenty-first  day  of  May,  1883,  the  defendants  filed  their  an- 
swer to  the  complaint,  and  on  the  twenty-fifth  day  of  the  same  month 
a  judgment  was  entered  against  the  defendants  upon  the  promissory 
note.  No  bill  of  exceptions  was  taken,  and  the  cause  is  here  upon 
the  judgment  roll,  which  is  imperfect  in  almost  every  part,  ilvi- 
dently  it  is  not  a  complete  transcript  of  all  the  proceedings  had  iu 
the  case,  and  the  clerx  does  not  so  certify,.  From  an  inspection  of 
the  record,  it  is  impossible  to  know  what  proceedings  were  had  in 

Ho.  a»-4. 
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the  court  below.    'Bat  the  parties,  by  their  counsel,  have  appeared 
and  agreed  and  submitted  certain  questions  for  our  determination. 

The  appellants  interpose  a  demurrer  in  this  court,  and  thereby 
question  the  sufficiency  of  the  complaint  to  sustain  the  judgment 
and  contend  for  the  correctness  of  their  practice.  WhUe  it  is  true 
that  in  some  cases  an  objection  to  the  sufficiency  of  the  complaint 
can  be  raised  for  the  first  time  in  this  court,  yot  it  is  not  a  practice 
that  can  be  commended  in  cases  where  all  parties  appeared  and  had 
their  day  in  the  trial  court.  The  public  has  an  interest  in  all  litiga- 
tion, and  when  the  defendant  is  in  court,  the  time  of  the  court 
should  not  be  consumed  in  the  trial  of  a  cause  where  an  objection 
by  the  defendant  would  terminate  all  proceedings,  and  save  to  par- 
ties and  to  the  public  the  time  and  expense  of  litigation. 

The  question,  however,  in  this  case  is  not  whether  the  appeHants 
can  object  to  the  sufficiency  of  the  complaint  for  the  first  time  in 
this  court,  but  whether  they  could  raise  their  objection  by  demurrer 
in  the  court  below,  have  it  disposed  of  there,  waive  their  right  to 
bring  the  question  here  by  a  bill  of  exceptions,  appeal  from  the 
judgment,  and  then  interpose  another,  or  new  demurrer  in  this  court. 
It  will  be  observed  that  the  "  amended"  demurrer  was  filed  in  the 
court  below,  after  the  filing  of  the  supplemental  complaint,  and  that 
the  record  brought  here  fails  to  disclose  any  order  or  decision  upon 
it.     The  rule  is,  that  when  there  is  both  a  demurrer  and  answer  to 
the  same  complaint  raising  both  an  issue  of  law  and  fact,  the  issue 
of  law  should  be  first  disposed  of.     The  statute  so  provides.    When 
there  are  both  issues  of*  law  and  fact,  and  the  cause  is  brought  on 
for  trial  and  the  issues  of  fact  are  tried  and  a  judgment  rendered  in 
the  cause  the  presumption  will  be  indulged,  on  appeal,  that  the  issue 
of  law  was  previously  disposed  of  by  an  order  overruling  the  de- 
murrer, and  in  this  case  the  presumption  is  strengthened  by  the 
absence  of  proof  that  the  record  is  complete:  Brooks  v.  Douglas,  32 
Cal..  208;  Abodie  v.  Garrillo,  Id.,  172.    It  has  been  settled  by  this 
court  that  when  a  party  desires  to  have  a  decision  or  order  of  the 
district  court  reviewed  by  this  court,  he  must  except  thereto  when 
the  ruling  or  decision  is  made,  and  he  must  also  preserve  and  bring 
up  such  exceptions  by  bill  of  exceptions  or  statement:  People  v. 
Hunt,  1  Idaho,  433. 

It  has  also  been  settled  by  this  court,  in  Fox  v.  West,  1  Idaho, 
782,  that  the  exceptions  which,  by  section  403  of  the  civil  practice 
act,  the  adverse  party  is  deemed  to  have  taken,  have  the  same  force 
and  effect  in  the  conduct  of  the  action  as  other  exceptions  taken 
during  the  trial,  and  cannot  be  considered  on  appeal  without  being 
incorporated  into  a  bill  of  exceptions,  and  thus  made  a  part  of  the 
judgment  roll. 

With  these  adjudications  upon  these  important  questions  of  prac- 
tice, we  are  still  satisfied.  Sections  405  and  406  of  the  civil  prac- 
tice act  provide  the  modes  for  preserving  exceptions  in  the  cases 
therein  mentioned;  and  section  653  provides,  that  ''On  an  appeal 
from  a  final  judgment,  the  appellant  must  furnish  the  court  with  a 
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eopj  of  the  notice  of  appeal,  of  the  judgment  roll,  and  of  any  bill 
of  exceptions  or  statement  in  the  case  upon  which  the  appellant 
relies." 

The  exceptions  which  the  law  deems  to  have  been  taken  by  the 
defendants  to  the  orders  in  the  court  below  overruling  the  demur* 
rers,  not  having  been  preserved  and  brought  here  for  review  by  a 
bill  of  exceptions,  and  assigned  as  error,  these  questions  are  con- 
clusively settled,  and  cannot  now  be  re-examined  upon  a  new  or 
independent  objection  raised  by  demurrer  in  this  court. 

Final  judgment  was  entered  in  open  court  by  an  order  of  the 
eoart,  and  all  intendments  are  in  favor  of  its  correct  action. 

Judgment  affirmed. 

Upon  a  petition  for  a  rehearing  the  following  opinion  was  de- 
livered, February  26,  4885 : 

By  the  Ooubt,  Brcderick,  J.,  Buck,  J,,  and  Morgan,  G.  J.,  con- 
CDRRING.  Since  announcing  the  opinion  in  this  case,  the  appel- 
laiits,  by  their  counsel,  submitted  a  petition  for  a  rehearing,  and  we 
were  referred  to  additional  authorities  bearing  upon  the  questions 
decided.  After  a  further  examination,  we  concede  that,  independ- 
ent of  the  decisions  already  made,  the  principal  question  decided 
in  this  case,  namely,  that  the  order  overruling  the  demurrer  and  the 
exceptions  thereto,  should  have  been  incorporated  into  a  bill  of 
exceptions  to  be  available,  would  not  be  entirely  free  from  doubt. 

The  legislature  may  have  intended,  that  on  appeal  from  a  judgment , 
everything  in  the  transcript  which  belongs  to  it,  or  constitutes  the 
judgment  roll  should  be  considered  by  the  appellate  court  in  re- 
viewing the  action  of  the  trial  court,  whether  there  is  a  formed  bill 
of  exceptions  or  not,  but  the  statute  does  not  say  so. 

The  authorities  we  find  which  have  interpreted  our  statute,  are 
against  the  constructions  contended  for  by  the  appellants '  counsel. 
Section  403  of  our  civil  code,  corresponds  to  section  647  of  the 
California  Practice  Act. 

In  Nash  v.  Harris,  57  Oal.,  242,  243,  a  construction  was  given  to 
this  section.  The  court  say  ''when  the  motion  was  argued  and 
decided  in  the  lower  court,  the  attorney  of  the  appellant  was  present, 
and  reserved  no  exception  to  the  decision  of  tne  court."  But  ac- 
cording to  section  647  of  the  code  of  civil  procedure,  an  appealable 
order  **  is  deemed  to  have  been  excepted  to."  "Tet  a  party 
who  has  excepted  to  a  decision  of  a  court,  whether  he  ex- 
cepted in  person  at  the  time  the  decision  was  made,  or  is  deemed 
in  law  to  have  excepted,  must,  in  statutory  or  reasonable  time 
after  his  exception,  avail  himself  of  the  right  to  reduce  the 
i>Hme  to  writing,  and  take  the  steps  required  by  law  to  have  the  bill 
of  exceptions  settled  and  signed  by  the  judge." 

In  this  territory  the  question  seems  to  have  first  arisen  in  Ains- 
lee  V.  World  Printing  Company,  lldaho,  641.  In  this  case  the  court 
held  that  the  verdict  of  the  jury,  although  ''  deemed  to  have  been 
excepted  to,*'  should  have  been  incorporated  into  a  bill  of  excep 
iions  to  make  it  available  as  an  exception. 
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In  Fox  T.  West,  Id.,  782,  the  question  in  another  form  was  aeain 
raised,  considered  by  the  court  and  the  same  conclusion  reached  as 
in  the  former  case.    This  construction  does  not  seem  unreasonable. 

In  those  cases  in  which  the  statute  requires  the  party  to  except, 
if  he  desires  the  question  reviewed,  the  exception  so  taken  will  oe 
unavailable,  unless  incorporated  into  a  bill  of  exceptions  and  thns 
made  a  part  of  the  judgment  roll,  and  we  think  in  those  cases  where 
the  statute  saves  the  exception  for  the  party,  against  whom  the  rat- 
ing is  made,  that  unless  the  ruling  and  exception  are  within  the 
statutory  time  preserved  by  bill  of  exceptions,  the  question  should 
thereafter  be  deemed  waived:  See  47  OaL,  167. 

Under  this  construction  of  the  statute  a  rule  of  practice  has  been 
established,  and  in  the  face  of  these  authorities  we  do  not  feel  war- 
ranted in  attempting  to  change  it. 

Rehearing  denied. 


Eddz  et  al.  t;.  Van  Ness  et  al. 

FiUd  FtbrvaryV,  1885. 

Undertakino  on  Appeals— Dismissal  op  Appeal. — When  two  appeals  are  taken,  une 
from  the  judf^ment,  and  the  other  from  the  order  refusing  a  new  trial,  and  an  undertaking  is 
given  "on  such  appeal,"  the  bond  is  void  for  uncertainty,  and  the  appeals  will  be  disnuased, 
because  no  undertaking  was  filed  in  either  appeal. 

Motion  to  dismiss  an  appeal  from  the  second  judicial  district 
court  of  Alturas  county. 

F.  E.  Ensign  and  J.  Brumback,  for  the  motion. 
Kingsbury  dk  McQowan,  and  Prickett  (k  Lamb,  contra. 

4 

Morgan  C.J.  In  this  case,  the  appellants  filed  and  served  notice 
of  appeal,  both  from  the  order  refusing  a  new  trial,  and  from  the 
judgment. 

The  appeal  in  this  case,  and  the  undertaking  placed  on  file,  are 

Srecisely  the  same  as  the  appeal  and  undertaking  in  the  case  of 
[athison  v.  Leland,  1  Idaho,  712. 

The  undertaking  recites  that  the  appellants  are  about  to  appeal 
from  the  iudgment  made  and  entered  against  them,  and  also  from 
the  order  denying  a  new  trial,  and  then  undertakes  to  pay  all  costs 
and  damages  which  may  be  awarded  against  them  on  the  appeal  or 
dismissal  thereof,  not  exceeding  three  hundred  dollars. 

The  court  say,  in  Mathison  v.  Leland,  9u/>ra:  It  is  evident  that 
such  an  undertaking  covers  but  one  appeal,  and  it  is  impossible, 
upon  an  inspection  of  it,  to  determine  to  which  appeal  it  ap- 
plies. This  being  the  case,  we  mast  hold  that  neither  the  appeal 
from  the  judgment,  nor  from  the  order,  is  well  taken. 

Upon  the  hearing  of  the  motion  to  dismiss  the  appeal  in  this  case, 
counsel  for  appellant  stated  that  he  had  taken  means  to  procure  a 
good  undertaking. 
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Tbe  ooart»  howeyer,  cannot  determine  in  which  appeal  ihore  is  an 
iflsafficieni  undertaking,  and  in  which  there  is  none.  The  under- 
taking  IB,  therefore,  YOid  for  uncertainty.  We  think  we  most  hold 
that  tnere  is  no  undertaking  in  either. 

The  certificate  of  the  clerk  is  also  defective,  in  not  stating  that  an 
undertaking,  in  due  form,  was  properly  filed,  and  the  clerk  could 
not  make  such  certificate,  since  no  undertaking,  in  due  form,  was 
e?er  filed. 

Appeal  dismissed. 

Buck,  J. ,  and  Bbodebioe,  J.,  concurred. 


United  States  v.  Kuok  Wah  Ohio. 

FOed  Febmarv  U,  1886, 

JuBT  Tbiai  in  Cbiuinal  Cask— Ikpanilltvo  JuBT—CHALLiNonro.— Under  onr  oivil 
practice  act  the  method  of  impanellDg  a  trial  jury  in  a  criminal  action  in  different  from  that 
of  impanelling  a  trial  jury  in  a  civil  caBe  under  our  code  of  civil  procedure.  In  impanelling 
a  jury  in  a  criminal  action,  the  court  may  require  the  parties  to  exerdtie  all  their  challenges. 


peremptory  or  for  cause,  and  the  juror,  if  accepted,  be  sworn  to  try  the  cause  as  each  juror 
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provided,  that  in  case  of  recess  or  adjournment,  the  peremptory  challenges  be  exercised  as  to 


•PP      .  .  ^ 

the  box  twelve  names  before  any  challenges  are  interposed;  and  after  these  are  examined  for 

caos^  and  passed  upon,  draw  otners  to  take  the  place  of  those  excused,  and  allow  the  parties 

to  examine  and  pass  upon  all  thus  called,  before  exercisiog  their  peremptory  challenges; 


not  excused  be  sworn  to  try  the  cause,  and  thus  placed  under  the  control  of  the  oourt  The 
court  may,  for  good  cause  shown,  permit  a  challenge,  either  peremptory  or  for  cause,  to  be 
taken  after  a  juror  is  sworn,  and  before  the  jury  is  completed. 

G.  L.  Waters,  for  the  appellant. 
Burion  &  Oray,  for  the  respondent. 

Bt  the  Coubt,  Buck,  J.,  Bbodebioe,  J.,  and  Mobgan,  C  ^., 
COECDBBIKO.  The  defendant  was  tried  and  convicted  at  ^e  June 
tenn,  1884,  in  the  district  court  in  Alturas  county,  on  a  charge 
of  murder  in  the  first  degree.  He  appeals  from  the  judgment  and 
the  order  OTerruling  his  motion  for  new  trial,  and  assigns  as 
enror  the  ruling  of  the  court  compelling  him  in  impaneling  the  trial 
jniy  to  exercise  his  peremptory  cnallenges  as  the  jurors  were  sever* 
ally  called,  and  before  the  whole  number  of  twelve  jurors  were 
drawn,  as  in  civil  causes.  Under  the  statutes  of  this  territory,  the 
method  of  selecting,  drawing  and  summoning  jurors  is  the  same  for 
both  criminal  and  civil  actions.  The  procuring  the  attendance  of 
jurors,  preliminary  to  the  trial,  is  provided  for  in  our  code  of  civil 
procedure,  from  sections  73  to  180,  inclusive. 

Section  one  hundred  and  nine  directs  that  when  an  action  is  called 
for  trial,  such  proceedings  shall  be  had.in  impaneling  a  trial  jury, 
as  are  prescribed  in  the  civil  code,  and  section  one  hundred  and 
eleven  provides  that  ii  the  action  is  a  criminal  one  the  jury  must 
be  impaneled  as  provided  by  the  statutes  relating  thereto. 

The  statutes  relating  thereto  are  in  the  criminal  praotioe  act. 
Sections  one  hundred  and  nine  and  one  hundred  and  eleven  of  the 
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In  Fox  y.  West,  Id.,  782,  the  question  in  another  form  was  aeain 
raised,  considered  by  the  conrt  and  the  same  oonolusion  reached  as 
in  the  former  case.    This  oonstraction  does  not  seem  unreasonable. 

In  those  cases  in  which  the  statute  requires  the  parlp^  to  except, 
if  he  desires  the  question  reviewed,  the  exception  so  taken  will  oe 
unavailable,  unless  incorporated  into  a  bill  of  exceptions  and  thns 
made  a  part  of  the  judgment  roll,  and  we  think  in  those  oases  where 
the  statute  saves  the  exception  for  the  party,  against  whom  the  rul- 
ing is  made,  that  unless  the  ruling  and  exception  are  within  the 
statutory  time  preserved  by  bill  of  exceptions,  the  question  should 
thereafter  be  deemed  waived:  See  47  Gal.,  167. 

Under  this  construction  of  the  statute  a  rule  of  practice  has  been 
established,  and  in  the  face  of  these  authorities  we  do  not  feel  war- 
ranted in  attempting  to  change  it. 

Behearing  denied. 


Eddx  £t  al.  v.  Yan  Ness  bt  al. 

FOid  FdrruamTT^  1886, 

UNDBRTAKiNa  ON  APPEALS— DISMISSAL  OP  APPEAL. — When  two  appeals  are  taken,  une 
from  the  judf^ment,  and  the  other  from  the  order  refusing  a  new  trial,  and  an  unilertakinf^  n 
given  *'on  such  appeal,"  the  bond  is  void  for  uncertainty,  and  the  appeals  will  be  dismissed, 
because  no  utidertakiug  was  filed  in  either  appeal. 

Motion  to  dismiss  an  appeal  from  the  second  judicial  district 
court  of  Alturas  countj. 

F.  E.  Ensign  and  J,  Brumback,  for  the  motion. 
Kingsbury  dk  McGowan^  and  Prickett  dk  Lamb,  contra. 

MoBGAN  C.  J.  In  this  case,  the  appellants  filed  and  served  notice 
of  appeal,  both  from  the  order  refusing  a  new  trial,  and  from  the 
judgment. 

The  appeal  in  this  case,  and  the  undertaking  placed  on  file,  are 
precisely  the  same  as  the  appeal  and  undertaking  in  the  case  of 
Mathison  v.  Leland,  1  Idaho,  712. 

The  undertaking  recites  that  the  appellants  are  about  to  appeal 
from  the  judgment  made  and  entered  against  them,  and  also  from 
the  order  aenying  a  new  trial,  and  then  undertakes  to  pay  all  costs 
and  damages  which  may  be  awarded  against  them  on  the  appeal  or 
dismissal  thereof,  not  exceeding  three  hundred  dollars. 

The  court  say,  in  Mathison  y.  Leland,  ^upra:  It  is  evident  that 
such  an  undertaking  covers  but  one  appeal,  and  it  is  impossible, 
upon  an  inspection  of  it,  to  determine  to  which  appeal   it  ap- 

JJies.    This  being  the  case,  we  must  hold  that  neither  the  appeal 
rom  the  judgment,  nor  from  the  order,  is  well  taken. 

Upon  the  hearing  of  the  motion  to  dismiss  the  appeal  in  this  case, 
counsel  for  appellaat  stated  that  he  had  taken  means  to  procure  a 
good  undertaking. 
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19i6  ooart,  jboweyer,  cannot  deiennine  in  which  appeal  tiiere  ia  an 
iasoffioieni  undertaking,  and  in  which  Ihere  is  ncoie.  The  nnder- 
takiog  is,  therefore,  void  for  uncertainty.  We  think  we  must  hold 
that  tnere  is  no  nndertakinfi;  in  either. 

The  certificate  of  the  clerk  is  also  defective,  in  not  stating  that  an 
vndertaking,  in  due  form,  was  properly  filed,  and  the  clerk  coold 
not  make  such  certificate,  since  no  ondertaking,  in  due  form,  was 
ever  filed. 

Appeal  dismissed. 

Buck,  J.,  and  Bbodebiok,  J.,  concurred. 


United  States  v.  Kuok  Wah  Ohio. 

liUdFebniary  17, 1886. 

Just  Tbtal  nr  CRimirAL  Casb— Ikpanklltko  JuBT—<!!HALLKNoiiro.— Under  our  civil 
practice  act  the  method  of  impaneling  a  trial  jury  in  a  criminal  action  is  different  from  that 
of  impanelling  a  trial  jury  in  a  civil  case  under  our  code  of  civil  procedure.  In  impanelling 
a  jury  in  a  criminal  action,  the  court  may  require  the  parties  to  exercise  all  their  challenges, 


peremptory  or  for  cause,  and  the  juror,  if  accepted,  be  sworn  to  try  the  cause  as  each  juror 

"seal    ' 

cause  and  passed  upon,  draw  others  to  take  the  place  of  those  excused,  and  allow  the  parties 


a  tne  jure  ... 
sppean,  and  before  another  is  calJe<^I,  or  may  in  its  discretion  allow  the  clerk  to  draw  from 
the  box  twelve  names  before  any  challenges  are  interposed;  and  after  these  are  examined  for 


to  examine  and  pass  upon  all  thus  called,  before  exercising  their  peremptory  challenges; 
prwUtkd,  that  in  case  of  recess  or  adjournment,  the  peremptory  challenges  be  exercised  as  to 
those  passed  and  accepted  for  cause  at  the  time  of  taking  recess  or  adjournment,  and  thoss 
not  excused  be  sworn  to  tiy  the  cause,  and  thus  placed  under  the  control  of  the  court.  The 
court  may,  for  good  cause  shown,  permit  a  challenge,  either  peremptory  or  for  cause,  to  be 
token  after  a  juror  is  sworn,  and  before  the  jury  is  completed. 

O.  L.  Waters,  for  the  appellant. 
MusUm  dt  Oray,  for  the  respondent. 

Bt  ths  Coubt,  Buck,  J.,  Bbodbbige,  J.,  and  Mobgan,  0.  ^., 
CONODBBIKO.  The  defendant  was  tried  and  convicted  at  tiie  June 
term,  1884,  in  the  district  conrt  in  Altaras  coanty,  on  a  charge 
of  murder  in  the  first  de^e.  He  appeals  from  the  judgment  and 
the  order  overrnling  his  motion  for  new  trial,  and  assigns  as 
orror  the  ruling  of  the  court  compelling  him  in  impaneling  the  trial 
jury  to  exercise  his  peremptory  cnallenges  as  the  jurors  were  sever- 
ally called,  and  before  the  whole  number  of  twelve  jurors  were 
drawn,  as  in  civil  causes.  Under  the  statutes  of  this  territory,  the 
method  of  selecting,  drawing  and  summoning  jurors  is  the  same  for 
both  criminal  and  civil  actions.  The  procuring  the  attendance  of 
jurors,  preliminary  to  the  trial,  is  provided  for  m  our  code  of  civil 
procedure,  from  sections  73  to  180,  inclusive. 

Section  one  hundred  and  nine  directs  that  when  an  action  is  called 
for  trial,  such  proceedings  shall  be  had.in  impaneling  a  trial  jury, 
as  are  prescribed  in  the  civil  code,  and  section  one  hundred  and 
eleven  provides  that  if  the  action  is  a  criminal  one  the  jury  must 
be  impaneled  as  provided  by  the  statutes  relating  thereto. 

The  statutes  relating  thereto  are  in  the  criminal  practice  act. 
Sections  one  hundred  and  nine  and  one  hundred  and  eleven  of  Uie 
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code  of  civil  procedure,  if  not  contradictory,  have  at  least  a  tend- 
ency to  confuse  the  practice,  but  the  obvious  intention  of  the  legis- 
lature was  to  provide  different  methods  of  impaneling  juries  in 
civil  and  criminal  actions.  This  method  in  civil  causes  is  specified 
in  chapter  twenty-three  of  our  civil  code  and  in  criminal  actions  in 
the  criminal  practice  act  from  sections  three  hundred  and  eighteen  to 
three  hundred  and  fifty-three  inclusive. 

Section  three  hundred  and  thirteen  of  the  criminal  practice  act, 
which  provides  that  the  trial  juries  ih  criminal  actions  shall  be 
formed  in  the  same  manner  as  trial  juries  in  civil  actions,  if  it  was 
intended  to  apply  to  the  impaneling  of  trial  juries  to  that  extent,  was 
repealed  by  section  one  hundred  and  eleven  of  the  code  of  civil 
procedure.  Section  three  hundred  and  thirty-two  of  the  criminal 
practice  act  provides,  '*  that  a  challenge  to  an  individual  juror  is 
either  peremptory  or  for  cause." 

Section  three  hundred  and  thirty-three  provides  that  either  of 
these  challenges  must  be  taken  when  the  juror  appears,  and  before 
he  is  sworn  to  try  the  cause,  but  the  court  may,  for  good  cause, 
permit  either  of  these  challenges  to  be  taken  after  the  juror  is 
sworn  and  before  the  jury  is  completed. 

Section  three  hundred  and  seventy-seven  of  the  criminal  practice 
act  provides  that  in  all  cases  on  the  trial  of  an  indictment  for  felony 
the  jurors  sworn  shall  be  kept  together  until  finally  discharged 
from  a  further  consideration  of  the  case.  Section  four  of  an  act 
amendatory  thereto,  approved  January  22,  1881,  of  the  eleventh 
session,  so  far  modifies  this  section  as  to  allow  jurors  to  separate 
in  the  discretion  of  the  court  in  the  trial  of  felonies  less  than 
murder. 

These  sections  clearly  contemplate  that  in  ^trials  for  murder  after 
a  juror  is  called,  he  shall  remain  under  the  control  of  the  court  until 
he  is  rejected  as  incompetent,  or,  if  accepted,  until  the  termination 
of  the  trial. 

The  ordinary  import  of  the  language  used  in  these  sections  would 
justify  the  practice  of  requiring  the  respective  parties  to  exercise  all 
their  challenges,  either  peremptory  or  for  cause,  and  if  accepted, 
that  each  juror  be  sworn  to  try  the  cause  before  another  is  called. 
This  was  the  method  pursued  in  impaneling  the  jury  in  the  case  at 
bar,  and  we  think  the  exception  to  it  is  not  well  taken.  This  method 
may  be,  and  often  is,  so  far  modified  in  the  discretion  of  the  court 
as  to  allow  the  clerk  to  draw  twelve  names  from  the  box  before  any 
challenges  are  interposed,  and  after  these  are  examined  for  cause 
and  passed  upon  to  allow  others  to  be  drawn  to  take  the  place  of 
those  excused,  and  allowing  the  defendant  to  examine  and  pass  upon 
all  those  thus  called  before  exercising  his  peremptory  cnallenges. 
We  see  no  objection  to  this  method,  provided  that  in  case  of  recess 
or  adjournment  the  peremptory  challenges  be  exercised  or  waived 
upon  all  those  passed  for  cause,  and  those  accepted  be  sworn  to  try 
the  cause  and  remain  under  the  control  of  the  court. 


Sap.  Ot.  Idaho.]    UNcnsD  States  v.  Euok  Wah  Cmo.  822 

The  reason  for  this  praotice  may  be  found  in  the  necessity  on  the 
part  of  government  of  seoaring  jury  trials,  as  far  as  possible,  free 
from  every  suspicion  of  improper  influences.  It  often  occurs  that 
seyeral  days  are  occupied  m  impaneling  a  jury  in  important  crim- 
inal eases.  During  this  time  a  portion  of  the  jury,  having  been 
accepted,  must  either  be  under  the  control  of  the  court  or  allowed 
to  mingle  freely  with  the  people  in  the  community  in  which  the 
court  is  held,  and  with  those  in  attendance  upon  court,  generally 
greatly  interested  in  the  cause  about  to  be  tried.  Jurors  are  thus 
sabject  to  various  corrupt  influences,  and  often  to  the  necessity  of 
bearing  in  advance  numerous  accounts  and  discussions  of  the  action 
which  they  are  about  to  try.  The  lawmaking  powdr  has  attempted 
to  guard  against  this  evil,  as  far  as  possible,  by  placing  the  juror, 
from  the  time  he  is  accepted  by  the  respective  parties  and  sworn, 
directly  under  the  control  of  the  court.  It  is  claimed  that  this  prac- 
tice results  in  inconvenience  to  the  juror.  But  mere  inconvenience 
should  not  weigh  against  the  hazard  of  corrupt  trials.  The  defend- 
ant can  suffer  no  injury  by  thus  exercising  his  peremptory  challenge 
before  the  jury  is  completed,  for  the  statute  provides  that  the  court 
may,  for  good  cause  shown,  permit  a  challenge,  either  peremptory 
or  for  cause,  to  be  exercised  after  the  juror  is  sworn  and  before  the 
jury  is  completed.  The  cases  cited  in  opposition  to  this  construc- 
tion are  founded  upon  the  California  statutes,  which  provide  that 
juries  in  criminal  and  civil  cases  be  formed  in  the  same  manner. 
Our  statutes  provide  a  different  method,  and  hence  the  authorities 
cited  do  not  apply  to  the  case  at  bar.  The  legislature  have  modified 
the  effect  of  swearing  the  juror  to  try  the  cause,  by  providing,  in 
section  4  of  the  act  before  referred  to,  that  a  jury  sworn  to  try  an 
indictment  for  any  offense,  except  murder,  may,  at  any  time  during 
the  trial,  before  the  submission  of  th^  cause,  in  the  discretion  of 
the  court,  be  permitted  to  separate,  but  this  enactment  does  not 
modify  the  method  of  impaneling  the  jury.  The  appellant  also 
assigns  as  error  the  admission,  under  objection,  of  the  statement  of 
defendant  before  the  committing  magistrate  at  the  time  of  his  pre- 
liminary examination. 

The  objection  to  this  evidence  was  not  distinctly  made,  nor  was 
any  exception  taken  to  its  admission.  It  is  an  established  principle 
in  practice  that,  when  evidence  is  admitted  under  objection,  and  no 
exception  is  taken  to  the  ruling  of  the  court,  the  objection  is  waived : 
Tamer  et  al.  v.  Tuolumne  Water  Co.,  25  Cal.,  398. 

We  are  able  to  find  no  error  in  the  record,  and  the  judgment  is, 
therefore,  affirmed. 
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Crews  v.  Baird,  Shebitf  of  Nez  Pebob  County. 

FiUd  F^fn-uary  tl,  2886. 

Statiment— Whbm  IN0UFFCIXNT.--A  paper  insertod  in  the  record  denominated  a  lUte- 
ment  and  which  does  not  appear  to  have  been  settled  and  signed  by  the  trial  judge,  is  no 
part  of  the  judgment  roll,  and  cannot  be  considered  in  this  court  on  appeal 

Ths  Complaint  Hkrein  Held  Suppiczent  to  support  the  judgment 

Appeal  from  the  first  judicial  district  court  of  Nez  Perce  county. 

Ezra  Baird,  in  pro,  per, ,  for  the  appellant. 

J,  W.  Poe  and  W,  T,  McKem,  for  the  respondent. 

By  the  Court,  Broderick,  J.,  Morgan,  C.  J.,  and  Buck,  J.,  con- 
OURRINO.  In  this  case  the  appellant  contends  that  the  verdict  of  the 
jury  is  against  the  evidence  and  we  are  asked  to  examine  this 
question. 

That  which  purports  to  be  a  statement  of  the  evidence  and  ex- 
ceptions thereto,  was  not  settled  and  signed  by  the  district  jud^e. 
That  the  settling  and  signing  of  the  statement  is  mandatory,  and  its 
omission  fatal,  is  a  proposition  that  cannot  be  disputed.  Without 
this  authentication  the  statement  cannot  be  treated  as  part  of  the 
judgment  roll,  nor  be  considered  in  this  court. 

The  only  question  properly  presented  for  our  consideration  is, 
whether  the  complaint  is  sufficient  to  support  the  judgment.  We 
think  it  is.  The  complaint  alleges  the  wrongful  taking  of  the  prop- 
erty in  question,  the  detention,  the  demand  and  damages  for  wrong- 
ful withholding  the  same. 

We  think  this  sufficient. 

Judgment  affirmed. 


Mills  v.  Glennon  et  al. 

Filed  Febrmry  tS,  1886. 

AcnoK  OM  Account— Complaint —Itbms  Need  Not  be  Allboed.— In  an  aotioii  for  a 
balance  of  account,  on  a  general  account  for  labor  done,  money  paid  and  goods  sold,  it  is 
not  necessary  to  set  furth  in  the  complaint  the  amount  of  each  separate  item.  The  account 
constitutes  but  one  cause  of  action,  and  the  statement  of  the  genend  balance  due  is  sufficient. 

Chattel  Mortgaqb— Sale  of  Mortoaqed  Propekty— Consent  of  Mortoaoeb.— Under 
the  statutes  of  this  territory  making  the  willful  sale  of  property  upon  which  there  is  a  chat- 
tel mortgage,  without  the  written  consent  of  mortgagee,  larceny,  and  declaring  a«d  sale 
void,  evidence  of  an  oral  consent  of  the  mortgagee  of  the  sale  of  such  property,  is  admissible 
as  explaining  the  intention  of  the  mortgagor  in  making  such  sale. 

Copt  of  Account  Books  when  Admissible  in  Evidbnoe. — ^Tnie  and  oorreot  tranaoriiAs 
of  orifirinal  account  books  with  proofs  aUundeaa  to  the  items  thereof ,  may  be  admitted  in 
eyidence  when  the  original  books  nave  been  accidentally  destroyed  by  fire. 

Appeal  from  the  second  judicial  district  court  of  Boise  county. 

George  Ainalee  and  J,  H,  Hawley,  for  the  appellant. 
Huston  dk  Oray  and  Prickett  dk  Lamb,  for  the  respondent. 

Buck,  J.  This  action  sets  forth  in  the  complaint  two  causes  of 
action.  First,  a  balance  on  account,  and  second,  damages  for  breach 
of  contract. 
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It  WAS  tried  by  the  oouri;  at  the  August  term  of  the  district  oonrt, 
1884.  Judgment  was  rendered  for  the  plaintiff  for  the  sum  of  six- 
teen hundred  and  thirty-eight  dollars  ana  seventy-nine  cents. 

The  defendant  made  a  motion  for  a  new  trial  which  was  over- 
raled,  and  from  the  order  overruling  the  same  and  from  the  judg- 
menty  takes  this  appeal  and  brings  the  cause  to  this  court  upon  a 
statement  of  the  case. 

The  first  assignment  of  error  is,  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint.  The  demurrer  is  both  general  and 
special,  but  the  attorney  urged  upon  the  argument  but  one  objection/ 
namely:  That  in  the  first  count  in  the  complaint  several  causes  of 
action  are  improperly  united^  and  that  the  same  is  ambiguous  and  un- 
certain, and  mixed  together  without  any  statement  or  averment  of 
the  amount  claimed  to  be  due  on  each  one  separately. 

That  portion  of  the  complaint  objected  to  for  these  reasons,  is 
as  follows:  *'That  the  said  defendants  are  indebted  to  the  said 
plaintiff  in  the  sum  of  four  hundred  and  twenty  dollars  and  eleven 
cents,  for  balance  of  account  for  money  loaned,  services  performed 
by  plaintiff  for  defendant,  for  grain  and  various  articles  of  farm 
produce,  and  for  money  paid  for  defendant's  use.  The  whole  done, 
furnished  and  performed  at  the  request  of  the  defendants,  between 
January  Ist,  1881,  and  April  1st,  1884.  That  the  whole  aggregate 
value  of  which  items  in  the  sum  of  ten  hundred  and  forty-three 
dollars  -and  seventy-three  cents,  no  part  of  which  has  been  paid, 
except  six  hundred  and  twenty-three  dollars  and  sixty-five  cents,  the 
said  balance  of  four  hundred  and  twenty  dollars  and  eleven  cents 
still  being  unpaid." 

The  obiection  to  this  pleading  set  out  in  appellant's  brief  and 
ur^ed  in  the  argument  is,  ''  That  the  common  counts  cannot  all  be 
muted  in  one  count  as  one  cause  of  action,  without  any  specifica- 
tion of  the  sums  due  upon  each  cause." 

Seetion  two  hundred  and  thirty- one  of  the  code  of  civil  procedure 
provides  that  several  causes  of  action  may  be  united  in  the  same 
complaint  in  several  instances  specified  therein.  Among  these  are 
causes  arising  upon  contract  express  or  implied,  but  the  several 
canaes  must  be  separately  stated. 

The  allegation  objected  to  set  out  a  balance  of  account  specify- 
ing by  brief  mention  the  character  of  the  different  items  composing 
the  account. 

Section  two  hundred  and  fifty-one  of  our  code  provides  as  follows : 
"It  is  not  necessary  for  a  party  to  set  forth  in  a  pleading  the 
items  of  an  account  therein  alleged,  but  he  must  deliver  to  the 
adverse  party,  within  ten  days  after  demand  thereof  in  writing,  a 
copy  of  the  account  or  be  precluded  from  giving  evidence  thereof." 

' '  The  court,  or  judge  thereof,  may  order  a  further  account  when 
the  one  delivered  is  too  general  or  is  defective  in  any  particular." 

This  provision  was  evidently  intended  to  relieve  the  pleader  from 
the  necessity  of  specifying  the  amount  of  each  separate  item,  and 
amply  protects  the  adverse  party  from  surprise  at  the  trial. 
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The  grayamen  of  the  allegation  is  the  failure  of  the  defendant  to 
pay  the  balance  alleged  to  be  due  on  the  accoant.  We  think  it  con- 
stitutes but  one  cause  of  action,'  and  >yaswell  pleaded:  1  Estee's 
Pleading,  1st  ed.,  374,  note  5,  and  cases  cited;  Guernsey  y.  Carver, 
8  Wend.,  493;  Stevens  y.  Lockwood,  13  Wend.,  645. 

The  objection  to  the  second  count  of  the  complaint  was  waived  on 
the  argument. 

The  assignment  of  errors  brings  up  two  important  questions  of 
eyidence. 

The  first  is  an  exception  to  the  ruling  of  the  court  in  admitting 
oral  evidence  of  the  consent  of  the  mortgagee  of  a  chattel  mortgage 
to  the  transfer  of  the  mortgaged  property  by  the  mortgagor. 

The  general  laws  of  Idaho,  eleventh  session,  1880  and  1881,  page 
307,  title  chattel  mortgages,  is  as  follows :  "If  the  mortgagor  of  any 
property  mortgaged  in  pursuance  of  the  provisions  of  this  act  shall, 
while  such  mortgage  remains  unsatisfied  in  whole,  or  in  part, 
willfully  remove  from  the  county  or  counties  where  the  mortgage  is 
recorded,  destroy,  conceal  or  sell,  or  in  any  manner  dispose  of  the 
property  mortgaged,  or  any  part  thereof,  without  the  written  con- 
sent of  the  owner  of  such  mortgage,  he  shall  be  deemed  guilty  of 
larceny,  and  upon  conviction  shall  be  punished  accordingly,  and 
any  such  sale  or  transfer  shall  be  void." 

It  is  claimed,  by  the  appellant,  that,  under  this  enactment,  under 
no  circumstances  can  oral  evidence  be  admitted  to  justify  -a  sale  of 
mortgaged  property,  and  that  every  such  sale,  without  the  written 
consent  of  the  mortgagee,  is  void.  A  critical  examinatioti  of  the  law 
will,  we  think,  lead  to  a  different  conclusion.  It  is  not  every  sale 
that  becomes  void.     To  thus  avoid  a  sale,  it  must  be  toiUfuUy  done. 

In  law,  willfully  has  a  well  defined  signification.  Bouvier  says  it 
has  been  decided  that  maliciously  is  its  equivalent.  This  term  im- 
plies, not  merely  voluntarily  or  intentionally,  but  'Megal  malice,'* 
an  evil  intent,  without  ''justifiable  excuse,"  with  ''a  bad  purpose," 
**  corruptly." 

The  evident  intent  of  the  legislature,  in  this  enactment,  is  to  pro- 
tect the  mortgagee  against  the  transfer  of  the  mortgaged  propierty 
with  the  corrupt  purpose  of  destroying  his  security;  when  such  a 
transfer  is  made,  he  may  disregard  the  transaction  as  void,  and  take 
possession  of  the  property.  In  the  case  at  bar,  the  validity  of  the 
sale  is  called  in  question  by  the  vendee  as  against  the  vendor. 

The  mortgagees  are  not  objecting  to  it.  The  evidence  objected 
to,  is  as  to  the  oral  consent  of  the  mortgagees  to  the  transfer.  In 
this  instance,  there  were  two  mortgagees.  If  the  oral  consent  of 
one  or  both  of  these  were  given  to  the  sale,  it  would  be  competent 
evidence  to  show  the  motive  of  the  mortgagor  in  making  the  sale. 
It  is  claimed  that  the  interests  of  the  mortgagees  were  entirely  dis- 
tinct, and  that  one  had  no  right  to  consent  for  the  other.  This 
might  be  true,  and,  yet,  the  mortgagor  might  have  supposed  that 
one  was  authorized  to  speak  for  both,  and,  under  such  supposition, 
honestly  entertained,  he  could  hardly  be  charged  with  a  bad  intent 
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We  think  this  evidenoe  was  properly  admitted:  Jones  on  Chattel 
Mortgages,  seotions  456,  465;  Stafford  v.  Whitoomb  et  dL,  8  Allen  , 
618;  Gage  v.  Whittier,  17  N.  H.,  312. 

The  second  objection  to  the  evidence,  is  to  the  raling  of  the  coart 
admitting  plaintiff's  book  of  acooants.  The  plaintiff  testified  that 
his  oriffinal  books  of  accounts  had  been  consumed  in  a  fire  that  de- 
stroyed his  house;  that  the  book  presented  contained  a  copy  of  the 
original  entries  transferred  by  himself,  sometimes  once  a  week,  and 
sometimes  once  a  month.  No  objection  was  urged  upon  the  trial, 
or  in  the  argument,  as  to  .the  admission  of  the  original  books,  had 
they  been  in  existence.  The  only  point  raised  and  argued,  was  as 
to  the  competency  of  this  evidence,  the  original  having  been  burned, 
and  the  book  presented  being  a  true  copy  thereof. 

No  authorities  were  cited  upon  the  briefs,  nor  in  the  oral  argu- 
ment of  counsel.  We  find,  however,  in  4  Mass.,  455,  Sewall,  judge, 
lays  down  the  following  proposition,  in  the  case  of  Prince,  admin- 
istrator^  v.  Smith,  in  which  the  original  books  had  been  burned : 
''If  the  proof,  in  this  case,  had  extended  to  show  that  the  items  of 
ibis  account  had  actnally  existed  in  the  original  books,  and  the 
transcript  offered  had  been  truly  taken  therefrom,  I  should  have  no 
doubt  qf  the  admissibility  of  the  transcript  thus  compared  and 
proved,  upon  the  ground  of  necessity,  and  that  the  best  evidence 
which  the  case  admitted,  under  all  the  circumstances."  In  the  cases 
oiled,  ihette  preliminary  proofs  were  not  given,  and  the  ruling  of  the 
court,  in  admitting  the  books,  was,  for  that  reason,  reversed.  In 
the  case  at  bar,  these  preliminary  conditions  being  conceded,  and 
the  only  point  made  being  as  to  whether  copies  thereof  could  ever 
be  admitted,  we  see  no  error  in  the  court,  under  the  authority 
cited,  in  admitting  them. 

A  careful  analysis  of  the  evidence,  however,  shows  that  there  were 
no  items  disputed,  in  the  account  of  plaintiff,  upon  which  evidence 
was  not  given,  for  and  against,  by  living  witnesses  at  the  trial.  In- 
deed, the  record  does  not  show  that  the  account  book  of  plaintiff 
was,  in  fact,  ever  actually  admitted.  On  the  contrary,  an  inspec- 
tion of  the  records  indicates  that  it  was  used  by  the  plaintiff  as  a 
memorandum  from  which  to  refresh  his  memory,  and  the  disputed 
items  seem  to  have  been  supported  by  evidence  of  witnesses  at  the 
trial.  It  is  stated,  in  Baird  v.  Hooker,  8  Brad.,  111. :  "  That  where 
books  of  account  are  improperly  admitted  at  a  trial,  it  is  not  such 
error  as  will  reverse,  if  tne  facts  have  been  proved  by  evidence 
aliundi.*' 

We  see  no  error  in  the  admission  of  evidenoe,  which  will  justify  a 
reversal  of  the  judgment.  t 

The  appellant  assigns  as  error  the  amount  of  damages  allowed 
against  the  findings. 

An  inspection  of  the  evidence  shows  that  twenty-two  thousand 
nine  hundred  and  fifty-one  pounds  of  the  grain  in  question  was 
actually  tamed  over  by  defendants  to  the  mortgagors,  Danskin  and 
Hang,  and|  at  the  time  of  the  trial,  was  held  by  them  under  the 


838  Wkf  Ooast  Bxpoktsb.         [Sap.  Ot  Iddbo. 

mortgage.     The  oontraet  pr  ice  therefor  was  two  and  a  half  cents 

S)r  pound.  The  account  of  defendant,  lor  haoUng  said  grain  from 
arden  Yalley  to  Idaho  Oity,  was  one  cent  per  pound,  as  testified  to 
by  the  defendant,  and  undisputed  by  plaintiff. 

We  think  the  judgment  should  be  modified  by  deducting  from 
the  amount  thereof  the  value  of  said  ^rain  and  freight,  amounting  to 
eight  hundred  and  two  dollars  and  eighty-eig^t  cents.     ($802.88.) 

The  cause  is  remanded,  and  the  court  directed  to  modify  the  j  udg- 
ment  in  accordance  with  this  opinion,  costs  of  appeal  to  be  equal^ 
divided  between  parties. 

MoBGAN,  0.  J.,  and  Brodkbigk,  J.,  concurred. 


OUTHBIE  ET  AL.  V.  FiSHSB  ET  AL. 

FUM  Febrvary  iS,  1885. 

SuRKTiBS  ON  AN  Attachmxnt  Undertaking— Cannot  Ikpraoh  Judomknt.- 
ftn  undertftking  giren  for  the  release  of  attached  property  oaanot  go  behind  the  judgment  to 
set  up  any  matter  of  defense  to  their  liability,  which  might  have  been  pleaded  in  the  original 
action. 

An  Ibbilevant  Answbb  mat  bi  Stbiokin  vbom  the  Vilbb  on  motion. 

Waiykb  or  Demurrer— Bill  of  EzcEPnoNa.— Where  a  general  demurrer  ia  intw- 
posed  in  tbe  trial  court  questioning  the  sufficiency  of  the  complaint  and  the  demurrer  is  over- 
ruled and  the  ruling  is  not  saved  by  a  bill  of  exceptions,  such  question  ii  deemed  adhidicated 
and  the  same  objection  to  the  complaint  cannot  be  renewed  in  the  supreme  ooort. 

Appbal  from  the  third  judicial  district  court  of  Oneida  oountjr. 
The  opinion  states  the  facts. 

Prickett  dk  Lamb^  for  the  appellants. 
Smith  dk  McGollum,  for  the  respondents. 

Bt  the  Coubt,  Bbodsbice,  J.,  Buck; J.,  and  Mobgah,  C.  J.,  oohoob- 
BINO.  This  action  is  founded  upon  an  undertaking  given  in  an  at- 
tachment suit  brought  by  these  plaintiffit  against  Phelan  k  Ferguson. 
The  undertaking  was  given  for  tbe  release  from  attachment  of  the 
property  which  had  been  seized  by  the  attachment  issued  in  the 
case/ as  the  property  of  said  Phelan  &  Ferguson,  to  secqre  the 
payment  of  any  judgment  which  might  be  recovered  in  the  action 
against  them.  By  the  undertaJdng  the  defendants  promised  ^at  in 
case  the  plainti£fs  recovered  judgment  against  Phelan  &  Ferguson 
in  the  action,  they,  Phelan  &  Ferguson,  would  on  demand  redeliver  the 
property  so  released  from  the  attachment  to  the  proper  officer  to  be 
applied  to  the  payment  of  the  judgment,  and  that  in  default  thereof 
these  defendants  would  on  demand  pay  to  the  plaintifb  tbe  full 
value  ol  the  property  released,  not  exceeding  the  sum  of  eleven  hun- 
dred an4  fifty  dollars. 

In  the  attachment  suit  judgment  was  recovered  against  Phelan  & 
Ferguson  on  the  twenty-fifth  day  of  May,  1883,  and  remained  onaat- 
isfied. 

This  action  was  commenced  on  the  seventeenth  day  of  April,  1884. 
A  general  demurrer  to  the  complaint  was  interposed  in  the  trial 
court  and  overruled. 
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On  the  seventh  day  of  June,  1884,  the  defendants  filed  an  answer 
which  alleged  that  the  action  in  which  the  undertaking  was  given 
was  prematurely  brought  upon  a  promissory  note  not  due,  and  that 
on  the  twentieth  day  of  May,  1864^  an  appeal  was  duly  taken  to  the 
sapreme  court  from  the  judgment  of  May  25,  1888,  and  that  an  un« 
dertaking  was  given  on  said  appeal.  On  motion  of  the  plantifFs  the 
answer  was  stricken  from  the  files  as  irrelevant,  and  the  defendants 
were  given  one  day  to  answer. 

On  the  next  day  thereafter,  defendants  declining  to  answer,  a  judg- 
ment was  rendered  against  them,  as  demanded  by  the  complaint. 
To  the  ruling  of  the  court  striking  the  answer  from  the  files,  and 
also  to  the  entry  of  the  judgment,  the  defendants  excepted  and  pre- 
sent these  questions  by  a  bill  of  exceptions,  for  the  consideration  of 
this  court.     We  do  not  think  the  exceptions  well  taken. 

The  answer  did  not  aver  that  an  undertaking  had  been  given  to 
stay  the.  execution  of  the  judgment,  nor  did  it  allege  any  facts  that 
constituted  a  defense  to  the  action,  and  we  think  it  was  properly 
stricken  from  the  files.  The  questions  raised  hj  the  demurrer  in 
the  trial  court  have  been  argued  here,  but  the  ruling  on  the  demur- 
rer and  the  exception  thereto  are  not  in  form  in  the  record  to  be 
reviewed)  and  by  failing  to  preserve  and  present  the  question  in  due 
form  the  defendants  are  deemed  to  have  waived  the  same  and  can- 
not now,  by  a  new  demurrer  interposed  in  this  court,  be  heard  to 
Ray  that  the  complaint  is  insufBcient:  Fox  v.  West,  1  Idaho,  782; 
Outhrie,  Dooly  &  Oo.  v.  Phelan  &  Ferguson,  ante;  Nash  v.  Harris, 
57  Cal.,  242. 

Order  and  judgment  affirmed. 


People,  etc.,  v.  Bilbs. 

Filed  Febntarv  S5,  1885, 

Assistant  Counsil  in  Cbtkin/il  Causes.— Counsel  may  be  ein{>loyed  to  assist  the  dis- 
trict attorney  in  the  trial  of  criminal  causes,  and  the  statute  recjgndizes  his  right  to  appear 
and  take  part  in  the  conduct  of  the  case. 

Chabobs  Givkn  bt  tub  Court  -Rbvibw  or.— If  the  defendant  desires  to  have  the 
diarges  ffivea  by  the  court,  of  its  own  motion,  reviewed  by  the  appellate  court,  he  must 
except  thereto  at  the  time  such  charges  are  given,  and  incorpbrate  the  same  in  a  bill  of  excep- 
tions, certified  to  by  the  judge. 

ViRBiCT— Amendubnt  OF. — ^The  verdict  of  the  jury  may  be  corrected  in  a  matter  of  form 
by  the  order  of  the  court,  in  the  presence  of  the  jury  before  they  are  discharged;  the  jury 
assenting  thervta 

O«tissi0N  OP  tbb  Coubt  to  Chabqb. — If  either  party  desires  the  court  to  give  other  or 
fnrther  instructions,  he  must  prepare  the  same  and  present  them  to  the  court  for  approval  or 
lejectioB. 

Misconduct  or  Juror. — Where  affidavits  as  to  misconduct  of  a  juror  are  conflicting,  the 
ruling  of  the  court  below  denying  a  new  trial  will  not  be  disturbed. 

CimaLATiTB  EyiDBNOB— Nbw  Tbial. — Newly  discovered  evidence,  which  is  merely  cumu- 
lative, is  not  ground  for  new  trial. 

MiaooNDUCT  or  Counsel. — Misconduct  of  counsel,  in  asserting  the  falsity  of  the  testi- 
mony uf  a  witness  in  the  presence  of  the  court,  jury,  the  defendant  and  his  counsel,  is  not  of 
itself  sufficient  to  entitle  the  defendant  to  a  new  trial. 

Appeal  from  the  second  jadioial  district  eonrt  of  Alturas  county. 
The  opinion  states  the  facts. 
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James  H.  Hawley  and  E.  C*  Brearly,  for  the  appellant. 
Lyttleton  Price,  for  the  respondents. 

Morgan,  C.  J.  The  defendant  was  indicted,  tried  and  convicted 
for  the  crime  of  assault  with  intent  to  marder. 

Defendant  moved  for  a  new  trial,  which  motion  was  denied  by 
the  court,  and  the  defendant  appealed  from  the  judgment  and  from 
the  order  denying  a  new  trial.  ■  The  opinion  states  the  errors  as- 
signed. 

The  first  error  assigned  is:  That  the  court  erred  in  allowing  pri- 
vate counsel  to  assist  in  prosecuting  the  defendant.  While  the 
statute  does  not  specifically  authorize  the  employment  of  private 
counsel  to  assist  in  the  prosecution  of  persons  charged  with  crimes, 
section  354,  criminal  practice  act,  distinctly  and  in  terms  recognizes 
the  right  of  private  counsel  to  appear  and  assist  the  prosecution. 

The  second  clause  of  said  section  states:  ''The  district  attorney, 
or  othet^  counsel  for  the  people,  must  open  the  cause,  and  ofier  the 
eyidence  in  support  of  the  indictment." 

The  words  '*  or  other  counsel "  evidently  mean  private  counsel,  as 
otherwise  there  could  be  no  other  counsel  for  the  people.  Section 
356  as  amended  in  11  session  laws,  p.  227,  still  more  clearly  author- 
izes the  appearance  of  counsel  to  assist  the  prosecution,  and  his 
right  to  assist  in  the  prosecution,  as  follows: 

"  If  the  indictment  is  for  an  offense  punishable  with  death,  two 
counsel  upon  each  side  may  argue  the  cause  to  the  jury.  If  it  is  for 
any  other  offense  the  court  may,  in  its  discretion,  restrict  the  argu- 
ment to  one  counsel  on  each  side." 

This  recognizes  the  right  of  more  than  one  counsel  to  appear  and 
assist  in  the  prosecution  of  any  criminal  cause,  but  authorizes  the 
court  to  restrict  the  argument,  in  his  discretion  to  one  counsel  on 
each  side  in  offenses  less  than  capital,  but  not  in  capital  cases. 

These  sections  are  not  repealed,  nor  affected  by  section  6  of  the 
act  creating  the  office  of  district  attorney. 

The  latter  section  reads:  ''It  shall  be  the  duty  of  the  district  at- 
torney to  prosecute  or  defend  all  actions,  applications  or  motions, 
civil  or  criminal,  in  the  district  court  of  his  county,  in  which  the 
people  or  the  territory  or  county  is  interested  or  a  party." 

It  does  not  say  that  he  shall  do  so  unassisted  or  alone,  but  simply 
means  that  the  district  attorney  shall  have  the  general  management 
and  control  of  all  such  cases. 

We  see  no  reason  why  counsel  may  not  be  employed  to  assist  the 
district  attorney  in  the  prosecution  of  criminal  causes:  See  People 
y.  Turcott,  2  West  Coast  Kep.,  490. 

The  second  error  assigned  is:  "The  court  erred  in  giving  the 
instructions  3,  4,  8,  9,  11, 12,  13  of  instructions  by  the  court.  All 
these  instructions  were  given  by  the  court  of  its  own  motion.  No 
exception  was  taken  to  any  of  these  changes  at  the  time  they  were 
g^ven.  This  the  defendant  must  do  at  the  time  the  instructions  are 
given,  if  he  desires  to  have  them  reviewed  in  this  court. 
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Section  418  revised  laws,  reads  as  follows:  ''On  the  trial  of  an 
indictment  exceptions  may  be  taken  by  the  defendaDt,  to  a  decision 
oftheconrt:  in  admitting  or  rejecting  testimony, .  or  in  deciding 
any  question  of  law  not  a  matter  of  discretion,  or  in  charging,  or 
instrncting  the  jaVy  upon  the  law,  or  the  trial  of  the  issue.'*  These 
exceptions  must  be  taken  at  the  trial. 

Section  419  reads:  ''A  bill  containing  the  exceptions  must  be 
settled  and  signed  by  the  judge,"  and  sections  420  and  421  provide 
for  settlement,  signing  and  filing  the  bill  of  exceptions.  Section 
422  does  not  save  exceptions  given  by  the  court  of  its  own  motion, 
bat  refers  only  to  instructions  that  have  been  presented  to  the  court 
by  either  party,  and  either  given  or  refused.  That  section  reads 
as  follows :  When  any  written  charge  has  been  presented  and  given 
or  refused,  the  question  or  questions  presented  in  such  charge  need 
not  be  excepted  to  nor  embodied  in  a  bill  of  exceptions,  but  the 
written  charge  itself,  with  the  endorsement  showing  the  action  of 
the  court,  shall  form  part  of  the  record,  and  any  error  in  the  de- 
cision of  the  court  thereon,  may  be  taken  advantage  of  on  appeal 
in  like  manner  as  if  presented  in  a  bill  of  exceptions. 

In  the  case  of  People  v.  Hart,  44  Cal.,  598,  the  court  say  with 
reference  to  this  section :  "  It  is  evident  that  these  provisions  refer 
to  the  written  charges  or  instructions  which  either  party  may  pre- 
sent and  request  to  be  given,  and  not  to  the  charge  which  the  court 
may  give  upon  its  own  motion.  These  charges  not  having  been 
excepted  to  on  the  trial,  cannot  be  reviewed  in  this  coart :"  Cook  v. 
Territory,  4  West  Coast  Eep.,  340. 

The  third  assignment  of  error  is  that  the  court  erred  in  receiving 
the  verdict  of  the  jury  and  allowing  said  verdict  to  be  amended. 

The  verdict  as  returned  was : 

' '  Hailet,  Idaho,  June  18,  1884. 

''  We,  the  jury  in  the  case  of  The  People  bf  the  United  States 
and  the  Territory  of  Idaho  v.  Qeorge  Byles,  charged  with  an  as- 
sault with  intent  to  kill,  find  the  defendant  guilty  as  charged  in  the 
indictment." 

The  word  ''kill"  was  changed  to  *'  murder,"  by  direction  of  the 
court.  This  was  a  change  in  matter  of  form  only  and  was  proper, 
the  verdict  being  again  read  to  the  jury  and  consented  to  by  them : 
Bishop  Grim.  Pra.,  1,013;  People  v.  Lee,  17  Oal.,  76. 

The  fourth  error  is:  The  court  erred  in  neglecting  to  charge  the 
jury  that  they  might  convict  the  defendant  of  a  lesser  offense  than 
the  one  charged. 

If  the  defendant  desires  the  court  to  give  further  or  other  instruc- 
tioDs  than  those  given,  he  must  prepare  the  instruction,  present  it  to 
the  court  for  approval  or  rejection.  If  he  does  not  do  this,  the 
omission  to  charge  upon  the  particular  point  cannot  be  assigned  for 
error:  Douglas  v.  Geiler,  4Pac.  Bep.,  1,039  Kansas. 

We  find'  no  evidence  having  a  tendency  to  show  that  defendant 
was  guilty  of  any  lesser  offense  than  the  one  charged.     The  court 
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was  not,  therefore,  required  to  charge  the  jury  that  they  might  find 
him  guilty  of  a  lesser  offense. 

In  snpporfc  of  the  motion  for  new  trial  appellant  alleges  the  drank* 
enness  of  one  of  the  jurors;  this  allegation  is  supported  by  the  affi- 
davits of  three  persons. 

The  fact  of  drunkenness  is  denied  by  the  respondent,  and  this 
denial  is  supported  by  the  positiye  affidavits  of  six  members  of  the 
jury,  each  of  whom  state  that  the  juror  was  not  intoxicated,  that  he 
discussed  the  evidence  and  instructions  intelligently,  and  one  of  the 
jurors  testifies  that  the  said  juror  was  the  last  one  to  agree  to  the 
verdict.  Where  affidavits  as  to  the  misconduct  of  the  juror  are  con- 
flicting, the  ruling  of  the  court  below  will  not  be  disturbed :  People 
V.  Dye,  62  Cal.,  523. 

The  newly  discovered  evidence  is  merely  cumulative  and  not  gronnd 
for  new  triil. 

It  is  claimed  by  appellant  that  defendant  should  be  allowed  a  new 
trial  on  the  ground  of  misconduct  of  one  of  the  counsel  for  the  pros- 
ecution. 

The  case  shows  that  one  McDermott  testified  as  a  witness  for  the 
defense.  That  upon  his  coming  off  the  stand  the  assistant  counsel 
for  the  prosecutian  demanded  his  arrest  for  corrupt  perjury.  The 
court  remarked  that ' '  the  grand  jtfry  was  in  session,  and  that  the  dis* 
trict  attorney  could  present  the  matter  to  them  if  Le  thought  proper." 
Oounsel  for  the  defense  then  objected  to  anything  being  said  having 
a  tendency  to  inflaence  the  minds  of  the  jury.  The  assistant  coun- 
sel continuing  to  make  further  remarks  with  reference  to  the  witness, 
•  he  was  stopped  by  the  court,  who  remarked:  '^  There  had  better  be 
nothing  more  said  about  this  matter  now."  This  occurred  in  open  ooart 
in  the  presence  of  the  defendant  and  his  counsel,  before  the  argu- 
ment of  the  cause  to  the  jury.  The  remarks  of  the  counsel  were  not 
approved  -by  the  court;  no  action  was  taken  thereon;  and  the  furgu- 
ment  of  the  cause  following  when  counsel  could  discuss  the  credi- 
bility of  the  witness.  The  charges  of  the  court  followed  with  the 
usual  charge  that  the  jury  were  sole  judges  of  the  weight  to  be  given 
to  the  testimony  of  any  particular  witness. 

The  cases  referred  to  in  support  of  the  position  taken  by  tiie 
appellant  were  cases  in  which  the  successful  party  had  talked  to 
jurors,  or  in  their  presence,  during  a  recess  of  tiie  court  when  neither 
the  opposite  party  nor  his  attorney  Vere  present,  differing  materially 
in  this  respect  from  the  case  at  bar. 

While  we  think  the  conduct  of  the  assistant  counsel  was  improp- 
er and  reprehensible,  we  do  not  think  it  sufficient  ground  for  new 
trial. 

The  evidence  sufficiently  shows  premeditation  and  deliberation. 
The  quarrel  commenced  at  a  saloon  one  hundred  and  fifty  to  two 
hundred  yards  from  Uhl's  shop,  by  defendant  calling  Ubi  vulgar 
names,  and  the  parties  left  the  saloon  a  few  minutes  thereafter,  and 
proceeded  towards  Uhl's  shop  together,  quarreling  on  the  way,  and 
while  going  toward  the  shop  the  defendant  threw  away  a  stone,  say- 
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ing  '*he  would  get  something  better/*  stepped  into  a  saloon,  pro- 
cored  a  revolver  and  pat  it  in  his  pocket,  defendant  being  angry  at 
the  time.  They  both  proceeded  to  the  shop,  and  TJhl  handed  the 
boots  he  had  been  repairing  to  defendant,  when  the  latter  abased 
him  again  and  called  him  hard  names.  TJhl  then  pushed  him  out  of 
the  shop,  and  while  he  was  thus  pushing  him  backwards  defendant 
cot  hola  of  his  revolver  and  fired  at  TJhl,  pressing  it  into  Uhl's  face, 
nred  two  more  shots,  one  of  which  struck  his  face,  inflicting  a  flesh 
wound.  They  were  then  parted  by  persons  who  had  reached  them. 
There  was  evidence  tending  to  show  that  Uhl  had  kicked  the  de- 
fendant, either  before  pushing  him  backward  or  while  doing  so. 
Procuring  the  revolver  while  they  were  proceeding  to  the  shop,  and 
during  the  process  of  the  wordv  quarrel,  indicated  a  deliberate  in- 
tention to  use  it  in  the  manner  ne  did  use  it,  in  attempting  to  shoot 
TJhl. 

We  think  the  jury  fully  warranted  in  finding  premeditation  and 
malice. 

Judgment  affirmed,  with  directions  to  the  court  below  to  make  such 
further  order  as  may  be  necessary  to  carrv  the  judgment  into  effect. 

Bbodebick,  J.,  and  Buck,  J.,  concurnd. 


Shoup  v.  Willis,  Tax-Collectob  op  Ouster  Couktt. 

FiUd  FO/ruary  f7, 1886. 

Whin  Taxbb  Caitnot  be  Leyud.— Taxes  cannot  .be  levied,  except  in  the  manner  and 
for  the  purposes  designated  by  law. 

CoNSTBOcnoN  or  Statotbs.— Statutes  authorizinsr  the  levy  of  special  taxes  should  not  be 
80  construed  as  to  extend  their  meaning  beyond  the  clear  import  of  the  words  used. 

Whin  Illsoal  Taxes  Can  be  Recovered.— Taxes  illegally  assessed  and  paid  may 
always  be  recovered,  if  the  collector  understands  from  the  payor  that  the  taxes  are  reicarded 
as  illegal,  and  that  suit  will  be  instituted  to  recover  them. 

The  Gohplaint  Hbbein  held  sufficient  to  support  the  judgment. 

Appeal  from  the  third  judicial  district  court  of  Custer  county. 
The  opinion  states  the  facts. 

FrickeU  <k  Lamb  and  Johnson  <k  Onderdonk^  for  the  appellant. 
Chas.  A.  Wood,  for  the  respondent. 

By  the  Court,  Broderice,  J.,  Buck,  J.,  and  Morgan,  J., 
OONCURRING.  This  action  was  commenced  in  December,  1883, 
to  recover  certain  special  taxes  which  were  alleged  to  have  been 
levied  without  authority  of  law,  and  to  have  been  paid  under  pro- 
test to  the  defendant,  as  tax-collector  of  Caster  county. 

The  defendant  answered,  alleging  that  the  tax  was  levied  by  the 
board  of  county  commissioners  of  the  county  of  Custer,  under  the 
proyisions  of  an  act  of  the  legislative  assembly  of  the  territor^r,  en- 
titled "An  act  to  authorize  the  county  commissioners  of  Lemhi  and 
Custer  counties  to  issue  and  negotiate  bonds,  and  for  other  pur- 
poses." The  answer  further  averred  that,  prior  to  the  levy  of  the 
tax  in  question,  steps  had  been  taken  by  the  commissioners  of  Cus- 

No.  66—5. 
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ter  county  to  have  said  bonds  engraved  and  printed,  in  accordance 
with  the  provisions  of  the  act,  and  that  certain  members  of  the 
board  had  endeavored  in  sood  faith  to  negotiate  and  sell  the  same. 

The  answer  admitted  that  the  bonds  were  not  negotiated,  and 
hence  it  follows  that  at  the  time  of  the  levj,  and  up  to  the  time  of 
answering,  no  portion  of  the  bonds,  or  interest  thereon,  was  neces- 
sarily to  be  provided  for  by  taxation.  Judgment  for  plaintiff  in  trial 
court,  and  defendant  appealed. 

Counsel  for  appellants  contend  that  the  levy  was  authorized  by 
section  three  of  the  act  mentioned,  which  is  as  follows:  ''For  the 
payment  of  the  interest  and  principal  of  said  bonds,  the  boards  of 
county  commissioners  of  the  respective  counties  shall,  at  the  time 
of  the  levy  of  other  county  taxes,  include  therein  a  levy  of  suffi- 
cient tax  upon  all  the  taxable  property  in  the  county  to  pay  the  in- 
terest  and  such  part  of  the  principal,  if  any,  as  will,  according  to 
the  terms  thereof,  become  due  during  the  ensuing  year." 

This  section  authorized  the  commissioners  to  levy  sufficient  tax  to 
pay  the  interest  accruing  on  the  bonds,  and  such  part  of  the  princi- 
pal, if  any,  as  would,  according  to  the  terms  thereof,  become  due 
during  the  then  ensuing  year.  It  is  a  well  settled  principle  of  law 
that  taxes  cannot  be  levied  or  collected  at  any  other  time,  or  in  any 
manner,  nor  for  any  other  purpose,  than  that  designated  by  law: 
Desty  on  Taxation,  464. 

.  Applying  this  rule,  we  think  the  levy  to  provide  for  the  payment 
of  interest  or  principal  of  any  such  bonds  before  they  were  issued 
or  negotiated  was  premature,  and  cannot  be  upheld.  The  act  pro- 
vided that  the  bonds,  when  issued,  should  bear  six  per  cent,  inter- 
est, and  should  not  be  negotiated  or  sold  at  less  than  their  par  or 
face  value.  With  this  limitation  on  the  authority  of  the  commis- 
sioners, it  was  impossible  to  know  that  the  bonds  could  be  nego- 
tiated until  the  sale  was  accomplished;  and  it  therefore  follows  that 
the  levy  of  the  special  tax  was  unauthorized  and  void :  Desty  on 
Taxation,  102. 

Statutes  authorizing  the  levy  of  special  taxes  should  not  be  so 
construed  as  to  extend  their  meaning  beyond  the  clear  import  of  the 
language  employed. 

The  secona  question  is,  whether  the  plaintiff  is  in  a  position  to 
recover  the  tax  so  levied  and  paid  by  him. 

In  Erskine  v.  Van  Arsdale,  15  Wall.,  77,  the  court  say:  '*Taxes 
illegally  assessed  and  paid  may  always  be  recovered  back,  if  the  col- 
lector understands  from  the  payer  that  the  taxes  are  regarded  as 
illegal,  and  that  suit  will  be  instituted  to  compel  the  refunding  of 
them." 

We  think  the  allegations  in  the  complaint,  that  before  the  paying 
said  taxes  the  defendant  was  notified  m  writing  that  the  taxes  were 
claimed  to  be  illegal  and  void,  and  that  suit  would  be  commenced 
against  him  to  recover  the  same,  is  sufficient,  and  that  the  complaint 
as  a  whole  supports  the  judgment:  Oooiey  on  Taxation,  568. 

Judgment  affirmed. 
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SCHENK  £T  AL.  V.  BiBDSETE  £T  AL. 

Filed  Mardit,  1885. 

JuDOXiNT  May  bb  Entered  in  Vacation.— Under  nection  29  of  the  civil  practice  act  a 
judgment  or  order  of  the  dUtrict  court  may  be  entered  in  vacation. 

FOBZiox  JuDOUENT.— The  complaint  considered  and  held  sufficient  to  support  the  judg- 
ment 

Appeal  from  the  third  judicial  district  court  of  Lemhi  county. 
The  opinion  state  the  facts. 

Chas,  A.  Wood,  for  the  appellant. 
Johnson  dk  Onderdonk,  for  the  respondent. 

Bt  the  Court,  Broderick,  J.,  Bqck,  J.  and  Morgan,  C.  J.,  oon- 
CURRIXG.  This  is  an  appeal  from  a  judgment  entered  against  the 
defendant  Joseph  W.  Birdseye  in  Lemhi  county. 

The  record  brought  here  shows  that  the  cause  was  heard,  and 
evidence  taken  in  open  court,  and  that  by  agreement  of  parties,  the 
cause  was  taken  under  advisement  to  be  decided  in  vacation;  and 
that  it  was  so  determined,  and  the  findings  and  judgment  signed  hj  the 
trial  judge  were  filed  and  entered  by  the  clerk.  This  is  now  claimed 
to  be  error.  We  think  section  29  of  our  civil  practice  act  fully 
authorized  this  proceeding. 

Counsel  for  appellant  contends  that  the  complaint  is  not  sufficient  to 
support  the  judgment.  The  action  is  founded  on  a  judgment  recovered 
against  this  defendant  in  the  city  court  of  Brooklyn,  in  the  state  of 
New  York.  As  appears  from  the  complaint  herein,  the  judgment  sued 
on  was  joint  as  to  Birdseye  and  others,  and  several  or  personal  as  to 
Birdseye.  The  complaint  alleges  that  Birdseye  had  been  personally 
served  by  summons  in  the  city  of  Brooklyn,  and  that  he  appeared 
in  the  action  by  counsel,  and  that  thereafter  judgment  was  duly 
given.  It  is  also  alleged  that  the  city  courfc  of  Brooklyn  was  a  court 
of  record,  and  that  under  the  constitution  and  laws  of  the  state  of 
New  York  had  jurisdiction  of  the  subj.ect  matter  of  the  action. 

This  seems  to  us  sufficient  in  this  respect;  and  as  there 
is  no  bill  of  exceptions  or  statement^  there  is  no  question  for  con- 
sideration. 

Judgment  affirmed. 


Beborado  et  AL.  V.  QuANO  Pang  Mining  Co. 

Filed  March  i,  1885. 

Mi!n50  RuLXS  AND  CUSTOMS— EviDBNOE  OF— How  FAB  CoNTBOLLiNO.>-Miner8'  customs 
and  regulations,  once  adopted,  are  presumed  to  be  existing,  and  in  force  until  the  contrary  is 
proven,  and  in  actions  concerning  raining  claims,  under  section  486  of  our  code  of  civil  pro- 
cedure, proof  thereof  must  be  acfmitted,  and,  when  not  in  conflict  with  the  Ltws  of  the  terri- 
tory, must  govern  the  decision  of  the  action. 

f  INDINQS,  WUKN  NOT  REVIEWED. — On  appeal,  a  finding  of  fact  will  not  be  reviewed  unless 
the  evidence  upon  the  trial  in  reference  thereto  is  fully  and  clearly  reported  in  the  record. 

The  Saue — Xbbelbvant  Findings. — If  the  findings  of  fact  sustain  the  conclusions  of 
law,  the  judgment  below  will  not  be  disturbed  on  appeal  simply  for  the  reason  that  some  of 
the  findings  of  fact  and  conclusions  of  law  are  irrelevant 
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Appeal  from  the  the  third  jadicial  district  court  of  Lemhi  ooonty. 

Clias.  A.  Wood,  for  the  appellants. 
Huston  &  Oray,  for  the  respondents. 

BucE,  J.  Appeal  from  an  order  overruling  motion  for  a  new  trial. 
This  is  an  action  for  damages  by  Diego  Biborado  et  ah,  plaintiffs, 
iu2;ainst  The  Qaang  Pang  Mining  Company^  defendants,  for  an 
allefged  injury  by  defendants  to  the  ditch  ana  dam  of  the  plaintiffs. 

The  plaintiffs  ditch,  for  about  one  thousand  feet,  is  upon  the 
mining  claim  of  defendants.  The  plaintiffs'  dam  or  dams,  built  for 
the  purpose  of  turning  water  from  Sharky  creek  into  it,  are  situated 
off  and  outside  of  the  Discovery  claim,  owned  and  worked  by  the 
defendants,  upon  old  diggings  washed  out  and  abandoned.  The  do- 
fendants'  claim,  known  as  the  Discovery  claim,  is  the  prior  location, 
and  the  plaintiffs'  ditch  was  dug  across  it  without  any  express 
license.  It  was  rather  tolerated  than  permitted  by  defendants' 
grantors,  with  the  understanding  that  defendants  should  work  their 
claim  ''just  as  if  no  ditch  was  there."  The  ditch  of  plaintiffs  was 
commenced  in  1868,  and  they  claimed  the  right  to  put  it  across 
defendants'  claim,  and  maintain  it  there,  by  virtue  of  the  following 
miners'  regulations,  adopted  in  1866,  to  wit:  ''  Each  claim  shall  have 
the  ri^ht  to  drain  through  any  other  claim  or  claims,  but  shall  con- 
fine his  dumpings  to  his  own  ground."  The  appellants  claim  that 
this  regulation  was  void  for  non-user. 

There  was  no  evidence  that  said  regulation  had  either  fallen  into 
disuse  or  had  been  superseded  by  any  other.  On  the  contrary,  the 
evidence  shows  that  the  mining  district  is  still  in  existence,  and  that 
the  two  claims  in  dispute  had  been  worked  almost,  if  not  quite  contin- 
uously, all  the  time  since  said  ditch  was  made.  If  there  is  any  cus- 
tom or  regulation  modifying  this  regulation  of  1866,  the  defendants 
should  have  proven  it  on  the  trial.  King  v.  Edwards,  4  Morrison 
B.,  484.  In  the  absence  of  such  proof  the  written  regulation  once 
established  is  presumed  still* to  exist  and  be  in  force. 

In  the  assignment  of  errors  it  is  claimed,  that  the  fifth  finding 
is  unsupported  by  the  evidence.  That  finding  is  as  follows:  "That 
in  1879,  the  defendants  washed  out  what  was  called  the  lower  dam 
of  plaintiffs,  and  set  fire  to  and  burned  the  upper  dam." 

The  error  to  this  finding  is  alleged  to  be  that  the  evidence  shows 
that  the  plaintiffs'  lower  dam  was  washed  out  in  1878,  and  never 
afterwards  repaired,  that  the  dam  burned  was  the  remnant  of  the 
old  dam,  and  that  there  is  no  evidence  of  any  damage  to  the  plaint- 
iffs from  said  burning. 

After  a  careful  study  of  the  evidence,  we  are  unable  to  say  that 
there  is  error  in  this  finding.  The  evidence  brought  up  is  in  sach  a 
confused  condition,  abbreviated  and  often  in  broken  sentences, 
wanting  substantives  and  predicates,  that  it  is  quite  impossible  to 
determine  as  to  many  matters  given  in  evidence.  It  is  admitted 
upon  the  argument  that  there  was  a  good  map  of  the  grounds  in 
dispute  in  the  court  below.     This  map  is  not  here.     The  location 
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of  these  dams  were  explained  to  the  court  below  by  reference  to  the 
map,  which  is  not  in  the  transcript.  It  is,  therefore,  impossible 
for  US  to  say  that  the  finding  was  not  supported  by  evidence. 

To  the  further  objection  to  this  finding,  to  wit:  that  there  is  no 
evidence  of  damage  from  said  burning,  it  is  sufficient  to  say  that  the 
evidence  of  plaintiffs  sets  the  damage  of  1879,  at  three  hundred  and 
fifty  dollars.  This  damage  resulted  from  cutting  out  dtim  and  loss 
of  time. 

The  second  error  assigned  is  that  the  seventh  finding,  to  wit:  That 
in  1881  defendants  washed  out  plaintiffs'  dam  and  filled  plaintiffs' 
ditch  with  tailings  to  such  an  extent  as  to  ruin  their  season's  work, 
is  contrary  to  the  pleadings  and  unsupported  by  evidence. 

The  evidence  of  plaintiff  upon  that  subject  was:  ''  In  1881  the 
pole  flume,  so  placed,  filled  up  the  ditch  level  with  sand.  They 
washed  away  everything.  Lost  all  the  summer's  water."  The 
pleadings  allege  that  in  1881 ' '  the  defendants  wrongfully  and  unlaw- 
fully cut  and  injured  the  ditch  and  dam  of  plaintiff." 

We  think  the  finding  that  defendants  washed  out  the  dam  and 
filled  up  plaintiffs'  ditch  to  such  an  extent  as  to  prevent  their  using 
it  for  a  year,  is  fairly  responsive  to  the  allegations  that  they  cut  and 
injured  it. 

The  appellants  assign  as  error  the  conclusion  of  law  that  the  de- 
fendants are  liable  to  plaintiffs  for  the  amount  of  damages  unneces- 
sarily done  by  them  in  the  years  1879,  1880,  and  1881. 

This  finding  is  general  and  sustained  by  the  fifth  finding  of  fact, 
to  wit:  That  in  the  year  1879,  defendants  washed  out  what  was 
called  the  lower  dam  of  plaintiffs,  and  set  fire  to  and  burned  the 
upper  one.  Allowing,  as  was  claimed  upon  the  argument,  that  the 
evidence  shows  that  the  lower  dam  was  washed  out  in  1878,  and 
never  afterwards  replaced,  which  does' not  seem  clear  to  us,  yet,  the 
burning  of  the  upper  dam  would  be  sufficient  to  sustain  the  findings. 
This  dam  was  not  on  the  Discovery  claim.  It  was  on  ground  aban- 
doned and  worked  out,  and  open  to  all.  There  is  some  pretense 
tiiat  defendants  were  washing  the  old  tailings,  but  there  is  no  evi- 
dence that  they  had  any  claim  there  that  would  justify  their  wash- 
ing away  or  destroving  the  plaintiffs'  dam. 

It  is  also  claimed  that  the  following  conclusion  of  law  is  erron- 
eous, to  wit:  "The  plaintiffs'  have  the  right  to  convey  said  water 
over  the  mining  ground  of  defendants  by  ditch  and  flume  to  their 
mining  ground  below,  subject,  however,  to  the  right  of  defendants 
to  wonL  their  mining  ground  over  which  said  ditch  runs,  doing  no 
unnecessary  damage.  Subject  also  to  the  defendants'  right  to  re- 
cover damages  from  plaintiffs  for  such  easement  if  any  occurred." 

We  think  this  general  proposition  of  law  is  clearly  sound.  The 
mining  regulation  quoted  above  has  the  force  of  law,  and  section  486 
of  our  code  of  civil  procedure  makes  it  evidence  in  actions  con- 
cerning mining  claims. 

It  is  claimed  that  the  law  as  laid  down  by  the  court  was  irrelevant 
and  not  responsive  to  the  findings  of  fact.    Possibly  this  may  be 
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true,  yet  we  can  see  no  injury  whioh  its  enanoiation  has  done  the 
defendant.  Admitting  that  the  sixth  and  seventh  findings  do  not 
bring  the  case  within  this  law,  still  we  are  of  the  opinion  that  the 
fifth  finding  of  fact  would  sustain  the  conclusion  of  law,  and  the 
judgment  is  therefore  affirmed. 
MoBOAN,  0.  J.,  and  Bbodebige,  J.,  concurred. 


SUPREME  COURT  OF  NEW  MEXICO. 

Texas,  Santa  Fe  and  Northern  R.  R.  Co.  v.   Saxton  bt  al. 

FiUd  March  U,  1885, 

Bill  of  Exceptions— When  Most  bb  Settled  and  Signed.— A  bill  of  exceptions,  al- 
though embodied  in  the  record,  is  no  part  thereof,  and  will  not  be  considered  on  appeil,  un- 
less the  same  was  settled  and  signed  by  the  presiding  judge  within  the  time  prescribed  ^ 
law. 

Writ  op  Error— Procedure  on  Prescribed  by  Practice  Act.— Rule  21  of  the  supreme 
court,  requiring  a  plaintiff  in  error  or  his  assent  or  attorney  t  >  file  an  affidavit,  therein  pre- 
scribed, before  a  writ  of  error  could  be  isjued,  in  common  law  cases,  has  been  superseded  and 
abrogated  by  the  practice  act  of  IS.*^,  regulating  the  procedure  in  such  cases. 

Plea  in  Abatement— Judgment  After  Trial  of  1s3Ue  on— Unliquidated  DAMAOBa.— 
vWhen  a  plea  in  abatement  has  been  filed  which  raises  an  issue  of  fact,  and  the  issue  thus 
formed  is  tried  by  a  jury,  or  by  the  court,  if  the  verdict  is  agsviost  the  truth  of  the  plea  the 
proper  judgment  is  quod  recupetxu  and  not  respondeit  ouster.  But  where  the  declaration  seeks 
to  recover  unliquidated  damai^es,  an  inquest  should  thereupon  be  taken  to  determine  what 
amount  of  damages  the  plaintiff  has  sustained.  A  refusil  to  allow  such  inquest,  and  oider- 
ing  judgment  for  the  entire  amount  of  the  unliquidated  damajicdSf  is  error. 

Error  to  the  district  court  of  Santa  Fe  county.  The  opinion  states 
the  facts. 

0.  H.  GUdersleeve,  for  the  plaintiffs  in  error. 
(7.  L.  BartUtty  for  the  defendants  in  error. 

Bell,  J.  This  was  an  action  in  assumpsit,  brought  by  the  defend- 
ants in  error  in  the  court  below,  to  recover  damages  for  an  alleged 
breach  of  a  railroad  construction  contract,  which  they  had  thereto- 
fore made  with  the  plaintiff  in  error.  To  the  declaration  the  plaintiff 
in  error  interposed  a  plea  in  abatement,  which,  in  substance,  alleged 
that  the  contract  sued  upon  was  made  by  them,  not  with  the  two 
defendants  in  error,  but  with  Lionel  D.  Saxton  alone.  This  plea 
was  accompanied  with,  interrogatories  filed  for  the  purpose  of  exam- 
ining Saxton  in  support  thereof.  Replication  to  the  plea  was  filed, 
and  thereafter,  upon  the  issue  so  joined,  the  parties  proceeded  to 
trial  before  the  court;  haviDg,  by  stipulation,  waived  their  rip^ht  to 
trial  by  jury.  The  court  found  for  the  defendants  in  error,  where- 
upon the  plaintiffs  in  error  asked  for  leave  to  plead  over,  and  offered 
to  file  instanter  its  plea  in  bar  to  the  plaintiff's  several  causes  of 
action.  The  court  denied  this  motion,  and  thereupon  connsel  for 
the  defendant  in  error  moved  the  court  to  render  peremptory  judg- 
ment for  the  amount  of  the  damages  claimed,  to  wit,  twenty-five 
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thoasand  dollars,  which  motion  was  then  and  there  granted^  and 
judgment  entered  against  the  plaintiff  in  error  for  that  sum. 

Before  granting  the  motion  for  judgment » the  plaintiff  here,  and 
defendant  in  the  court  below,  moved  the  court  to  impanel  a  jury  to 
try  the  cause,  which  motion  was  also  denied.  No  evidence  what- 
ever was  introduced  to  support  the  claim  of  the  defendants  in  error 
to  the  sum  set  forth  in  their  declaration  as  the  damages  sustained 
bjthem,  or  of  any  other  sum,  and  judgment  was  entered  against 
the  plaintiff  in  error  without  any  evidence  whatever  being  intro- 
duced upon  the  merits.  A  motion  was  then  made  for  a  new  trial, 
for  a  number  of  reasons,  amongst  others,  ''that  the  plaintiff's  suit 
was  for  unliquidated  damages,  and  no  witnesses  whatever  were 
sworn,  and  no  proofs  whatever  were  adduced  on  said  trial  to  prove 
the  plaintiffs  had  sustained  any  damages  whatever,"  and  also  that, 
''the  judgment  against  the  defendant  was  rendered  without  any 
proof  whatever  to  sustain  the  plaintiff's  action — no  witnesses  or 
other  evidence  being  produced  on  said  trial  to  prove  any  damage  in 
favor  of  said  plaintiffs."  This  motion  was  denied.  A  motion  was 
also  made  in  arrest  of  judgment,  for  substantially  the  same  reasons. 
This  motion  was  also  denied. 

A  bill  of  exceptions  was  subsequently  prepared  and  filed  and  set- 
tled, but  we  are  of  opinion  that  they  are  not  properly  in  the  record 
before  us,  as  they  were  not  settled  and  signed  by  the  presiding  judge 
within  the  time  required  by  law.  A  writ  of  error  was  sued  out  by 
the  plaintiff  in  error,  and  that  brings  before  us  the  entire  record, 
excluding  the  aforesaid  bill  of  exceptions. 

We  shall  only  consider  two  of  the  questions  seriously  ur^ed  before 
us.  The  first  was  raised  upon  a  motion  to  dismiss  the  writ  of  error, 
because  rule  21  of  this  court  had  not  been  complied  with,  in  that 
neither  the  plaintiff  in  error  or  his  agent  or  attorney  had  filed  the 
necessary  affidavit  therein  prescribed.  That  rule  was  made  under 
the  authority  of'  the  practice  act  of  1874,  requiring  the  supreme 
court  to  make  rules  for  the  government  of  the  practice  in  writs  of 
error  in  common  law  actions.  Inasmuch,  however,  as  the  practice 
act  of  1830  provides  that  "the  clerk  of  the  supreme  court,  shall 
issue  a  writ  of  error  to  bring  into  the  supreme  court  any  cause  fiually 
adjudged  or  determined  in  any  of  the  district  courts,  upon  a  prce- 
cipe  therefor,  filed  in  his  office  b^  any  of  the  parties  to  such  cause, 
his  attorney  or  solicitor,  at  any  time  within  one  year  from  the  date 
of  such  judgment  or  determination,  and  on  giving  security  for  costs 
therein  to  the  satisfaction  of  the  clerk."  We  are  of  opinion  that  it 
was  not  necessary  for  this  plaintiff  to  have  complied  with  the  rule 
of  the  supreme  court  before  quoted,  the  statute  having  superseded 
it,  and  in  effect  abrogated  it.  We  are  therefore  of  the  opinion  that 
the  case  is  properly  before  us,  upon  the  writ  of  error. 

The  other  question  to  be  considered  is,  did  the  court  err,  as  al- 
leged by  the  plaintiff  here,  in  entering  judgment  against  it  in  the 
court  below  for  the  entire  amount  of  unliquidated  damages,  alleged 
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to  have  been  sustained  by  the  defendants  in  error  in  their  declara- 
tion, without  the  introduction  of  evidenoe. 

The  plaintiff  in  error  here  claims  that,  upon  its  plea  in  abatement 
being  overraled,  it  was  entitled  to  plead  over  to  the  merits;  this  is 
not  in  accordance  with  the  well  settled  rule  of  law  in  that  regard. 
Where  a  plea  in  abatement  has  been  filed  which  raises  an  issue  of 
fiict,  and  the  issue  thus  formed  is  tried  by  a  jury,  or,  as  in  this  case, 
by  the  court,  trial  by  jury  being  waived,  if  the  verdict  is  against 
tlie  truth  of  the  plea,  the  proper  judgment  is  quod  recupercU  and  not 
respondeat  ouster.  The  defendants  in  error  were,  therefore,  entitled 
to  their  judgment,  to  recover  upon  the  verdict  on  the  plea  in  abate- 
ment. We  are  of  opinion,  however,  that  thereupon,  the  well  settled 
rules  of  practice  requires  that  an  inquest  should  be  taken,  to  enable 
the  court  or  jury,  as  the  case  may  be,  to  determine  from  the  evi- 
dence what  amount  of  damages  the  plaintiffs  had  sustained. 

Upon  such  inquest,  the  defendant  in  the  court  below,  would  have 
been  entitled  to  resist  by  proper  evidence  the  claim  of  the  plaintiffs 
to  recover  anything  more  than  nominal  damages,  and  should  have 
had  that  opportunity  afforded  it  to  that  end.  In  the  case  at  bar,  no 
evidence  was  permitted  to  be  introduced  on  either  side,  bat  a  per- 
emptory^ motion,  as  it  is  called  in  the  record,  was  granted,  giving  to 
the  plaintiffs  a  verdict  for  the  entire  amount  of  their  unliquidated 
damages.  We  think  the  court  erred  in  granting  this  motion,  and  in 
entering  judgment  thereon.  The  judgment  of  the  court  below  is, 
therefore,  reversed,  and  a  new  trial  ordered,  With  the  costs  to  abide 
tiie  event. 

Wilson,  A.  J.,  concurred. 


Crabtbee  v.  Beorist  et  al. 

Filed  March  14. 1886, 

Absionhknt  of  Errob  ifUBT  BB  RAISED  IN  LoWER  CouBT.— An  Msinunent  of  error 
will  not  be  considered' on  appeal,  unless  the  same  had  been  previously  raised  and  decided  in 
the  trial  court. 

CuNDiTioNAL  Sale— RiOHTS  OF  VENDOR  UPON  BREACH.  —  A  vendor.  Under  a  conditional 
sale  of  chattels,  cannot,  upon  a  breach  of  the  condition  by  the  vendee,  assert  his  title  to  and 
retake  possession  of  the  property  sold  without  surrendering  to  the  vendee  hia  notes  given  for 
the  purchase  price . 

A  Pkouissokt  Note  Given  in  Patscbnt  of  an  Antecedent  Debt  is,  pnma  f^^ie^  a 
satisfaction  thereof. 

iMaTBDCTioNB  MusT  BE  SoppoRTEO  BT  EVIDENCE. — An  instruction  to  the  jury  should  be 
refused  if  it  is  based  upon  a  state  of  facts  not  supported  by  the  evidence. 

Instructions  must  be  Considered  as  a  Whole.— Where  the  instructions  as  a  whole  fsiriy 
present  the  case  to  the  jury,  immaterial  discrepancies  therein  will  not  warrant  a  reversal 

Appeal  from  the  district  court  of  San  Miguel  county.    The  opin- 
ion states  the  facts. 

Catron^  Thornton  &  Clancy,  for  the  appellants. 
Lee  dk  Fort,  for  the  appellee. 

Bell,  J.  This  is  an  action  in  trover,  brought  to  recover  the  valae 
of  certain  cattle  claimed  to  belong  to  appellee,  the  plaintiff  in  the 
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court  below,  and  unlawfally  taken  from  him  and  converted  by  de- 
fendants to  their  own  use. 

The  facts  of  the  case  are  briefly  as  follows :  In  18S0  the  plaintiff 
bought  of  one  Babb  the  remnant,  as  it  is  termed  in  the  record,  of 
the  latter's  herd  of  cattle,  then  to  be  foand  on  certain  ranges  in 
Texas;  the  plaintiff  came  after  said  cattle  and  secured  them.  At 
the  time  of  making  this  arrangement  plaintiff  gave  Babb  notes  for 
the  amount  agreed  upon  as  the  purchase  money,  and  received  from 
Babb  a  bill  of  sale  for  the  cattle.  Thereafter  plaintiff  secured  and 
took  possession  of  the  cattle,  but  how  many  head  there  were  does 
not  appear  from  the  evidence  in  the  record  before  us. 

The  only  serious  contention  in  the  evidence  is  as  to  whether  this 
transaction  was  an  absolute  or  merely  a  couditional  sale,  the  plaintiff 
insisting  and  giving  evidence  to  show  that  the  sale  was  absolute,  ac- 
companied by  a  bill  of  sale  absolute  on  its  face,  and  by  delivery  of 
the  possession  of  the  cattle  as  fast  as  they  could  be  found  and  se- 
cured by  him,  and  that  his  notes  were  given  in  full  satisfaction. 
These  notes  consist  of  two  promissory  notes,  each  for  the  sum  of 
eight  hundred  dollars,  one  payable  in  September,  1881,  and  the 
other  in  September,  1882. 

The  defendants,  however,  insist,  and  introduce  evidence  tending  to 
show,  that  the  sale  was  conditional  upon  the  payment  of  the  notes  at 
maturity,  it  being  agreed  between  the  plaintiff  and  Babb  that  the  title 
to  the  cattle  should  remain  in  the  latter  until  the  notes  were  paid, 
and  that  if  not  paid  when  duo,  he  might  assert  his  title  and  resume 
possession  of  tne  cattle.  After  the  cattle  were  secured  by  the 
plaintiff,  he  drove  them  from  the  range  in  Texas  upon  which  they 
had  been  found  by  him  into  Lincoln  county.  New  Mexico. 

These  notes  were  not  paid  at  maturity,  and  thereafter,  in  January 
or  February,  1882,  Babb  undertook  to  sell  the  cattle  to  the  defend- 
ants. He  sent  his  son,  armed  with  a  power  of  attorney,  to  take  pos- 
session of  the  cattle.  This  son,  accompanied  by  the  defendants,  or 
some  of  them,  went  to  the  range  in  New  Mexico,  where  the  cattle 
were  being  herded  in  connection  with  other  cattle  belonging  to  the 
plaintiff,  in  charge  of  an  employee  of  the  plaintiff,  and  took  posses- 
sion of  them,  and  sold  them  to  the  defendants.  It  does  not  appear 
that  this  employee  of  the  plaintiff  had  any  authority  to  give  up  the 
possession  of  the  cattle.  No  exceptions  whatever  to  the  eviaence 
are  contained  in  the  record,  and  while  interesting  questions  might 
have  been  presented,  as  to  the  propriety  of  admitting  parol  testi- 
mony tending  to  contradict  the  terms  of  the  bill  of  sale,  and  to 
chan^^e  it  from  a  bill  of  sale  absolute,  to  a  conditional  one;  or  from 
a  bill  of  sale  from  Babb  to  Orabtree,  into  a  chattel  mortgage  from 
Grabtree  to  Bjibb;  and  as  to  the  identity  of  the  cattle  taken  by  de- 
fendants with  the  cattle  transferred  by  Bahh  to  plaintiff,  and  as  to 
Babb's  right  to  take  the  enforcement  of  the  condition  of  the  sale, 
even  if  proved,  into  his  own  hands,  and  to  take  the  cattle  from  the 
plaintiff's  possession  without  any  legal  proceeding;  and  as  to  the 
right  of  Babb,  or  his  agent,  to  take  possession  of  the  cattle,  sell 
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them,  and  appropriate  the  entire  proceeds  to  his  own  ase,  when  at 
most  all  that  could  be  claimed,  npoa  the  defendant's  theory  of  the 
case,  woald  be  that  he  had  such  lien  upon  the  property  as  woald 
authorize  him  to  take  and  sell  it,  for  the  purpose  of  recovering  sach 
payment  for  the  cattle  as  was  reserved  by  the  bill  of  sale;  we  are 
now  confined  by  the  record  to  certain  exceptions  to  the  charge  us 
given,  and  refusals  to  charge  as  requested. 

The  only  other  point  to  which  our  attention  has  been  called  by 
the  appellants  are  assignments  of  error,  to  the  eflfectthat  there  is  no 
evidence  to  sustain  the  verdict  against  any  defendant  other  than 
Segrist;  and  that  there  is  no  evidence  of  a  demand  before  suit. 

It  does  not  appear  that  either  of  those  points  was  raised  or  in- 
aisted  upon  at  the  trial,  and  we  are  therefore  of  opinion  that  they 
cannot  now  be  presented  and  urged  before  us. 

The  general  rule,  that  only  such  assignments  of  error  can  be  pre- 
sented to  the  appellate  court,  as  were  brought  to  the  attention  of  the 
trial  judge,  so  as  to  permit  of  their  correction  by  him,  is  strength- 
ened in  this  territory  by  the  statutory  provision,  that  "no  exception 
shall  be  taken  in  an  appeal  to  any  proceeding  in  the  district  court, 
except  such  as  shall  have  been  expressly  decided  in  that  court:" 
Prince's  Laws,  sec.  6,  pp.  6S-9.  .  The  record  discloses  an  exception 
to  the  giving  of  plain tiif's  second  request  to  charge;  but  this  excep- 
tion appears  to  be  now  abandoned,  by  its  omission  from  the  assign- 
ments of  error;  aside  from  this,  we  think  the  request  was  properly 
given. 

The  following  instructions  and  refusals  to  charge  are,  however, 
properly  before  us,  being  presented  both  by  the  record  and  the 
assignment  of  errors.  "If  you  find  from  the  evidence  that  the 
plaintifif  or  his  brother,  purchased  the  cattle  from  W.  M.  or  W.  T. 
babb,  and  that  he  or  they  gave  their  promissory  notes  therefor,  and 
the  same  were  accepted  by  the  Babbs,  although  the  notes  were 
deemed  only  as  conditional  payment,  yet  that  would  be  prima  facie 
evidence  of  payment,  and  the  said  Babbs,  while  holding  said  notes 
could  not  proceed  to  take  possession  of  the  said  cattle  and  horses 
as  their  own ;  their  remedy  would  be  upon  the  notes,  or  to  cancel  the 
trade.  And,  if  you  find  from  the  evidence,  that  the  said  Babbs  did. 
under  the  circumstances  just  mentioned,  take  possession  of  the  said 
cattle,  without  the  authority  of  the  plaintiff,  and  dispose  of  them  to 
the  defendants,  you  will  nad  for  the  plaintiff  in  the  value  of  the 
cattle  und  horses  at  the  time  of  taking  the  same,  with  interest." 

We  think  this  instruction  was  proper.  It  cannot  be  contended 
that  Babb  had  the  right  to  both  retain  the  notes  and  also  take  pos- 
session of  the  property.  He  could  not  affirm  the  sale  by  retaining 
the  notes,  and  the  cause  of  action  merged  in  them,  that  is,  the  con- 
sideration for  the  cattle,  and  at  the  same  time  seek  to  rescind  and 
abrogate  the  contract  of  sale,  by  asserting  his  title  to,  and  taking 
possession  of  the  cattle.  Error  is  assigned  upon  the  giving  of  the 
plaintiff's  fourth  request  to  charge,  which  is  as  follows:  "If  you 
believe  from  the  evidence,  that  the  plaintiff  purchased  a  portion  of 
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the  catUe  in  dispate,  from  W.  M.  Babb,  and  that  he,  the  said  W. 
M.  Babb,  executed  and  deliyered  a  bill  of  sale  for  tiie  same,  and 
that  the  cattle  were  at  the  time  scattered  on  the  range,  and  it  being 
iDCOQyenient  or  impossible  for  a  manual  delivery,  tho  bill  of  sale 
would  be  an  actual  delivery,  whenever  found;  and  if  at  the  time  of 
Ihe  delivery  of  the  bill  of  sale,  said  Babb  accepted  said  Crabtree's 
notes,  payable  in  one  and  two  years,  the  said  notes  would  be  a  pay- 
ment therefor,  and  the  said  vendors  would  have  to  look  to  their  notes 
for  payment." 

This  instruction  proceeds  upon  the  theory  that  the  sale  from 
Babb  to  plaintiff  was  an  absolute  one,  a  theory  as  to  which  the  evi- 
dence is  conflicting,  but  one  which  the  jury  would  have  been  fully 
warranted  in  finding;  and  if  the  jury  found  that  the  sale  was 
absolute,  and  without  any  condition  for  the  return  of  the  cattle, 
Babb's  only  right  against  the  plaintiff  would  be  for  the  purchase 
money. 

The  plaintiff's  fifth  request  to  the  court  to  instruct  the  jury  is 
Biao  assigned  for  error,  it  is  as  follows:  '*  If  the  jury  find  from  the 
evidence,  that  W.  T.  Babb,  at  the  time,  sold  the  cattle  or  any 
of  them,  to  the  plaintiff,  in  the  "  whit"  brand,  and  that  the  sale  was 
on  credit,  with  reservations,  and  that  soon  thereafter  the  plaintiff 
executed  and  delivered  to  the  said  W.  T.  Babb,  his  note  in  payment 
therefor,  which  note  was  accepted  by  said  W.  T.  Babb,  the  accept- 
ance of  this  note  by  said  W.  T.  Babb,  on  account  of  this  prior  in- 
debtedness is  prima  facie  satisfaction  of  the  said  debt,  and  the  dis- 
charge of  the  said  conditions  and  reservations."  We  think  that  this 
instrnction  was  proper.  The  giving  and  acceptance  of  a  note  is 
prima  facie  evidence  of  a  settlement  between  the  parties  of  the 
differences  between  them,  growing  out  of  the  transactions  with 
which  it  is  connected.  In  Massachusetts  it  was  formerly  held,  that 
the  taking  of  a  note  was  to  be  regarded  as  an  absolute  payment  and 
discharge  of  the  debt:  Thacher  v.  Dinsmore,  6  Mass.,  299; 
Whitcomb  v.  Williams,  4  Pick.,  228.  This  was  doubtless  for  the 
reason  that  the  maker  might  be  called  upon  to  pay  not  only  the 
vendor  of  the  goods  for  which  the  note  was  given,  but  also  a 
possible  innocent  holder  of  the  note,  who  had  taken  it  for  a  valuable 
coDsideration.  But  now  in  that  state,  and  we  think  generally,  the 
rule  is,  that  it  is  only  to  be  treated  as  a  presumption  of  payment, 
which  mfty  be  rebutted:  Butts  v.  Dean,  2  Mete.,  76.  And  while 
now,  doubtless,  unless  otherwise  agreed  upon  between  the  parties, 
a  note  is  to  be  regarded  as  presumption  of  payment,  the  creditor 
may  proceed  upon  the  original  cause  of  action  upon  failure  by  the 
debtor  to  pay  the  note,  yet  acceptance  of  a  note  is  certainly  to  be 
r^^arded  as  a  waiver  of  any  lien  upon  the  propertv.  *'  The  vendor 
waives  his  lien,  by  taking  from  the  buyer  a  bill  of  exchange  or 
other  security,  payable  at  a  different  date  :"  Benjamin  on  Sales, 
sec.  1,185. 

'*  The  vendor's  lien  is  abandoned  when  he  makes  a  delivery  of  the 
goods  to  the  buyer:"  Id.,  sec.  1,186. 
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In  this  case,  Babb  conld  not  both  accept  and  retain  the  notes  and 
at  the  same  time  insist  upon  the  performance  of  the  conditions  which 
they  were  given  to  obviate. 

•  l^rror  is  assigned  becaase  the  court  refused  to  give  to  the  jurythe 
first  instruction  asked  for  by  the  defendants,  which  is  as  follows: 
'*If  the  jury  believe  from  the  evidence  that  the  cattle  in  question 
were  agreed,  to  be  sold  to  plaintiff  by  W.  M.  Babb  or  by  W.  L 
Babb,  and  that  in  accordance  therewith,  plaintiff  was  to  collect  and 
hold  them  on  the  range,  keep  up  the  brands  and  not  sell  or  move 
them  without  permission  of  JBabb,  and  that  the  title  was  to  remain 
in  the  Babbs  until  they  were  paid  for  by  the  defendants,  and  that 
unless  the  notes  that  were  given  for  them  were  paid,  and  the  cattle 
were  to  remain  the  property  of  Babb,  and  that  the  bill  of  sale  was 
simply  given  to  enable  the  defendants  to  gather  the  cattle,  and  if 
the  jury  further  believe  that  the  notes  were  not  paid  at  maturity,  and 
have  not  since  been  paid,  but  have  been  surrenaered  to  plaintiff  and 
accepted  by  him,  then  there  was  no  sale  of  the  cattle  such  as  would 
prevent  Babb  from  retaking  possession  of  the  cattle,  and  selling 
them  to  Segrist  or  any  one  else,  in  which  event  the  jury  should  find 
for  the  defendant." 

This  request  was  properly  refused,  as  it  was  based  upon  a  state 
of  facts  not  supported  by  the  evidence  in  the  case. 

There  is  nothing  in  the  testimony  showing  such  a  surrender  of  the 
notes  by  Babb,  as  would  avail  the  defendants  in  this  suit.  The 
onlj  evidence  on  the  subject  is  that  the  notes  were  handed  to  the 
plaintiff  by  Babb  in  June,  1884,  more  than  two  years  after  the  tak- 
ing by  defendants  of  the  cattle  in  question,  and  two  years  after  the 
suit  was  commenced. 

Certain  portions  of  the  instructions  given  by  the  court  of  its  own 
motion,  were  also  excepted  to,  but  we  think  that  although  certain 
isolated  paragraphs,  taken  by  themselves,  may  be  open  to  criticism, 
they  are  fully  cured  by  subsequent  observations.  The  whole  tone 
and  purport  of  the  charge,  is  certainly  as  favorable  to  the  defend- 
ants as  they  could  ask  or  expect.  In  fact,  it  leaves  fully  to  the  jury 
the  only  disputed  question  in  the  case,  namely:  Was  the  transaction 
between  Babb  and  the  plaintiff  an  absolute  and  irrevocable,  or  a 
conditional  and  revocable  sale  and  transfer  of  the  cattle;  and  in- 
structed them  that  if  they  found  the  sale  to  have  been  an  absolute 
one,  they  should  render  a  verdict  for  the  plaintiff,  and  if  they  found 
the  sale  to  have  been  a  conditional  one,  their  verdict  should  be  for 
the  defendant.  This  was,  in  effect,  the  whole  casQ.  And  we  think 
it  was  very  fairly  left  to  the  jury. 

The  defendants'  position  was  most  strongly  and  favorably  pre- 
sented in  their  second  charge,  which  was  given  by  the  court,  and  is 
as  follows:  '*If  the  jury  believe  from  the  evidence,  that  the  title  to 
the  cattle  remained  in  Babb  until  the  notes  were  paid,  and  that 
said  notes  were  not  paid  on  the  day  of  maturity,  or  at  any  time 
since  then,  Babb  had  the  right  to  retake  the  cattle,  and  self  them 
to  others,  and  if  he  did  so,  and  sold  them  to  Segrisi,  the  jury 
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should  find  the  defendants  not  guilty."  This  certainly  was  the  most 
favorable  view,  which  the  jury  could  possibly  be  permitted  to  take 
of  the  transaction;  we  do  not  think  that  the  evidence  would  have 
justified  them  in  taking  such  a  view;  but  the  court  left  it  to  them  to 
do  so,  and  certainly  the  defendants  cannot  complain. 

Taken  as  a  whole,  we  do  not  think  the  charge  can  be  said  to  have 
misled  the  jury,  or  in  any  manner  prejudiced  the  defendants,  so  as 
to  Justify  a  new  trial. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Wilson,  A.  J.,  concurred. 


Thompson^  ADiaNisTBATiux,  etc.,  et  al.  v.  Maxwell  Land  Grant 

AND  Bailwat  Company  bt  al/ 

Filed  March  U,  1885. 

Box.  TO  SirvoBOi  Diorie— Ajckbtdmbnt— New  MattbB'-Djiobbb  Mat  bb  Attaokbd  fob 
FRAUb. — A  decree  in  favor  of  the  plaintiffs,  in  a  suit  brought  to  review  a  prior  decree,  and 
obtain  a  modification  thereof,  was  reversed  on  appeal,  with  leave  granted  to  the  plaintiffs,  to 
ftmend  their  bill  as  they  might  be  ad^9Md,  and  to  the  defendants  to  answer  any  new  matter  in- 
troduced in  Buuh  amended  bill.  The  plaintiffs  amended  by  striking  oat  portions  of  their 
original  bill,  so  as  to  change  the  nature  of  the  suit  to  one  for  the  enforcement  of  such  prior 
dscreeL  Hdd^  that  the  entire  amended  Mil  was,  in  e^ect,  new  matter;  that  the  defendants 
eonld  attack  the  validity  of  the  decree  sought  to  be  enforced,  on  the  ground  that  the  same 
was  fraudulently  obtained,  and  that  a  refusal  to  allow  such-defense  was  error. 

£guiTT  Plbadinq — Infant  mat  Filb  Answbb  aftbb  Attainino  Majoihtt.— An  infant 
defendaoit  in  a  snit  in  aqnity^  after  he  arrives  at  the  age  of  majority,  is  entitled  to  file  a  separ- 
ate answer  in  his  own  behalf,  and  make  a  new  defense,  although  an  answer  in  his  behalf  has 
Already  been  filed  by  his  guardian  ad  litem. 

Ebbob  to  the  district  court  of  Colfax  county.  The  opinion  states 
the  facts. 

OcddweU  YeamanSy  ^2b,  iS'mttA  {£  ifocon,  for  the  plainti£b  in  error. 
Catron^  Thornton  dk  Clancy  and  F^arik  Springer^  for  the  defend- 
ants in  error. 

Opinion  bt  the  Coubt^  Bell,  J.  The  facts  in  this  case  are  subr 
stantially  as  follows :  On  the  first  day  of  August,  1870,  the  Max- 
well Land  Grant  and  Railway  Oompauy,  Lueien  B.  Mdkxwell  and 
Luz  B.  Maxwell,  his  wife,  filed  in  the  district  court  of  Oolfax 
country  their  bill  in  equity  against  jGoadalupe  Thompson  and  George 
W.  Thompson,  her  husband,  and  Oharles  Bent,  Juiland  Bent  and 
Alberto  Silas  Bent,  three  infant  children  of  the  said  Guadalupe 
Thompson,  by  Alfred  Bent,  her  former  husband. 

An  amended  bill  was  filed  on  the  eleventh  day  of  January,  1873; 
this  amended  bill  states,  that  in  1811,  the  republic  of  Mexico 
granted  certain  lands  to  Charles  Beaubien  and  Guadalupe  Miranda, 
the  same  now  commonly  known  as  the  Maxwell  land,  grant;  that  in 
1860,  the  grant  was  confirmed  by  act  of  congress;  that  afterwards 
Maxwell  and  his  wife  became  the  sole  owners  of  the  said  premises, 
and  in  1870  conveyed  them  to  the  Maxwell  Ljind  Grant  aad  Hail  way 
Company,  with  certain  exceptions;  the  bill  then  sets  forth  that  in 
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September,  1859,  Alfred  Bent,  since  deceased,  Estefana  Hicklin  and 
Alexander  Eicklin,  her  hnsband,  Terrisina  Bent  and  Floys  Schea- 
rick,  her  husband,  instituted  their  bill  in  the  district  court  of  Taos 
county,  agaiust  the  said  Maxwell  and  wife  and  sundry  other  persons 
claiming  an  undivided  one-fourth  part  of  this  grant,  as  heirs  at  law  of 
Charles  Bent,  their  father  and  ancestor;  alleging,  in  substance, that 
by  parol  agreement  between  the  original  grantees  and -the  said 
Charles  Bent,  the  said  Charles  Bent  was  equitably  entitled  to  such 
undivided  interest;  and  praying  that  the  defendants  in  that  bill 
might  be  declared  to  hold  the  premises,  in  respect  to  the  undivided 
one- fourth,  in  trust  for  the  said  complainants. 

The  bill  further  sets  forth,  that  at  the  May  term,  1865,  of  the 
Taos  district  court,  a  decree  was  entered,  which  m  this  bill  is  termed 
interloctutory,  in  substance  establishing  the  rights  of  the  plaintifis, 
and  declaring  that  in  the  lifetime  of  the  said  Charles  Bent,  Beau- 
bien  and  Miranda  held  the  legal  title  and  estate  in  and  to  one  un- 
divided one-fourth  part  of  the  grant,  in  trust  for  Charles  Bent; 
that  upon  the  decease  of  the  said  Charles  Bent,  the  complainants  in 
this  suit  succeeded  to  this  equitable  interest;  and  decreeing  parti- 
tion; that  commissioners  were  appointed,  etc. 

The  bill  farther  sets  forth,  that  afterwards,  and  in  the  lifetime  of 
{he  said  Alfred  Bent,  the  plai^tiflfs  in  the  said  suit,  being  all  sui  juris, 
before  any  steps  had  been  taken  to  execute  the  decree,  entered  into 
an  agreement  of  compromise  with  Maxwell,  whereby,  in  considera- 
tion of  eighteen  thousand  dollars,  to  be  paid  them  by  Maxwell,  they 
agreed  to  release  Maxwell  and  wife  of  the  said  trust,  in  equity;  that 
afterwards,  and  about  the  fifteenth  of  December,  1865,  Alfred  Bent 
died,  leaving  as  his  sole  heirs-at-law  three  minor  children,  to  wit: 
Charles  Bent,  Juliano  Bent  and  Albert  Silas  Bent.    That  at  the  April 
term  of  the  Taos  district  court  in  1866  the  death  of  the  said  Alfred 
Bent  was  suggested,  and  the  said  three  minors  were  made  parties 
plaintiff,  and  their  mothther,  Quadalupe  Bent,  was  appointea  their 
guardian  ad  litem;  and  it  was  afterwards  made  to  appear  to  the  court 
tiiat  the  aforesaid  agreement  had  been  entered  into  for  the  extin- 
guishment of  the  said  claim  and  trust,  and  thereupon,  at  the  request 
and  with  the  consent  of  the  solicitors  of  the  parties,  it  was  ordered 
that  the  interlocutory  decree,  declaring  said  trust  and  equity,  and  all 
orders   made  in  virtue  thereof,  be  vacated;  that  Maxwell    ahould 
pay  to  the  plaintiffs  eighteen  thousand  dollars,  one-third  to  Scheu- 
rick  and  wife,  one-third  to  Hicklin  and  wife,  and  one-third  to  and 
among  the  children  of  Alfred  Bent,  to  be  paid  to  their  guardian  ad 
litem,  and  that  the  said  Hicklin  and  wife,  Scheurick  and  wife,  and 
Guadalupe  Bent,  guardian  ad  litem  of  the  infant  defendants,  sfaonld, 
within  ten  days  from  the  date  of  that  decree,  execute  and  deliver 
to  Maxwell  a  good  and  sufficient  conveyance  of  their  right. 

The  bill  further  sets  forth,  that  on  the  third  day  of  Maj,  1866, 
Maxwell  paid  said  sum  of  eighteen  thousand  dollars,  as  directed  by 
the  said  court,  except  that  the  said  sum  of  six  thousand  dollars  was 
paid  to  the  said  Guadalupe  Bent,  as  administratrix  of  the  estate  of 
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Alfred  Bent,  and  not  as  guardian  ad  litem  of  the  infants;  that  on  the 
third  day  of  May,  1866,  Hicklin  and  wife  executed  a  like  convey- 
ance; and  that  on  the  third  day  of  May,  1866,  the  said  Guadalupe 
Bent  undertook  to  convey  to  the  said  Maxwell  all  right  and  interest 
of  the  said  children  of  Alfred  Bent  in  the  premises. 

The  bill  further  alleged  that,  by  reasons  of  certain  ei^rors  and 
irregularities  in  said  proceedings,  it  is  doubtful  whether,  as  against 
the  minor  heirs  of  the  said  Alfred  Bent,  it  sufficiently  appears  that 
they  have  no  equitable  or  other  interests  in  the  said  premises,  and 
that  such  doubt  creates  a  cloud  upon  the  title  to  the  premises,  which 
can  only  be  removed  by  the  interposition  and  decree  of  the  court; 
that,  among  other  irregularities,  are  the  following:  that  it  does  not 
appear,  as  the  fact  is,  that  the  agreement  for  the  sale  of  the  equit- 
able interest  of  the  said  Alfred  Bent  was  made  between  the  said 
Maxwell  and  the  said  Alfred  Bent  in  the  lifetime  of  the  latter;  that 
the  interlocutory  decree  should  not  have  been  set  aside,  but  should 
have  been  modified;  that  the  money  paid  for  the  equitable  interest 
of  the  said  Alfred  Bent  should  have  been  directed  to  have  been  paid 
to  the  personal  representatives  of  the  said  Alfred  Bent,  and  not  to  the 
guardian  ad  litem  of  the  minor  children;   that  the  court  ought,  by  a 
proper  decree,  to  have  adjudged  the  trust,  or  the  equitable  claim  ex- 
tinguished, and  that  the  court  had  no  jurisdiction  to  order  a  convey- 
ance by  the  guardian  ad  litem  of  the  infants. 

The  bill  further  alleged  that,  in  fact,  the  share  of  the  said  Alfred 
Bent  in  said  eighteen  thousand  dollars  had  passed  into  the  hands  of 
the  personal  representatives  of  the  said  Alfred  Bent,  namely,  said 
Guadalupe  Thompson  (late  the  said  Guadalupe  Bent,  widow  of  the 
said  Alfred  Bent,  but  now  the  wife  of  the  said  George  W.  Thomp- 
son), who,  on  the  twelfth  of  April,  1866,  was  appointed  administra- 
trix of  the  estate  of  Alfred  Bent,  by  the  judge  of  the  probate  court 
of  the  county  of  Taos,  and  the  bill  thereupon  prayed  that,  for  the 
errors  at  law  appearing  upon  the  face  of  the  decree  of  September 
10,  1866,  the  same  may  be  reviewed  and  reversed  in  the  points 
complained  of;  that  the  trust  aforesaid  might  be  decreed  to  be  ex- 
tinguished and  terminated  as  against  the  defendants,  and  that  plaint^ 
iffs  might  be  decreed  to  hold  the  premises,  free  of  all  trust,  in  favor 
of  the  defendants,  and  all  persons  claiming  under  them,  etc. 

To  this  bill  the  infant  defendants  filed  their  answer,  by  their  guar- 
dian ad  litem,  asserting  their  infancy,  and  submitting  their  rights  to 
the  protection  of  the  court.  The  adult  defendants,  having  previously 
answered  the  original  bill,  filed  their  answer  to  the  amended  bill, 
responding  only  to  the  amendments,  and  denvin^  that  Guadalupe 
Bent  undertook  to  convey  to  the  said  Maxwell  the  right,  title  and  in- 
terest of  the  minor  children. 

Their  answer  to  the  original  bill  admits  the  grant  and  confirma- 
tion thereof;  denies  that  Maxwell  and  his  wife  were,  at  any  time, 
the  sole  owners  of  the  premises,  as  alleged  in  the  bill;  denies  the 
conveyance  to  the  Maxwell  Land  Grant  and  Railway  Company;  ad- 
mits the  institution  of  the  suit  in  equity  of  the  said  Alfred  Bent 
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and  others,  heirs  at  law  of  Oharles  Bent,  and  that  the  decree  was 
given  therein  as  alleged  in  the  bill;  denies  that  Alfred  Bent,  at  any 
time,  entered  into  any  such  agreement  or  compromise,  or  sale,  as 
alleged  in  the  bill;  admits  his  death  and  the  heirship  of  the  minor 
children,  and  as  to  the  proceedings  alleged  to  have  taken  place  at 
the  April  term  of  the  court,  in  1866,  refers  to  the  record,  without  ad- 
mitting the  validity  or  legality  of  the.same,  but  protesting  against  the 
same  as  illegal,  unjust  and  void,  as  to  the  minor  heirs  of  Alfred  Bent; 
denies  that  the  minor  heirs  of  Alfred  Bent  were,  in  any  manner,  di- 
vested of  their  estate  in  the  grant;  avers  that  Guadalupe  Thompson, 
in  making  the  pretended  deed  alleged  to  have  been  executed  by  her, 
was  wholly  ignorant  of  her  duties  and  obligations  as  guardian  ad 
litem;  avers  that  the  supposed  deed  of  conveyance  of  the  said  Guad- 
alupe Bent,  was  illegal  and  void,  and  denies  that  six  thousand  dollars 
have  passed  into  the  hands  of  the  said  Guadalupe  Thompson,  from 
the  said  Maxwell,  but  admits  that  a  portion  of  the  six  thousand  dol- 
lars may  have  so  passed;  but  whether  it  was  paid  to  her  as  adminis- 
tratrix or  as  guardian  ad  litem,  she  is,  and  was,  at  the  time  of  the  pay- 
ment, wholly  ignorant. 

Upon  the  issues  thus  raised,  depositions  were  taken,  and  at  the 
August  term,  1873,  a  final  decree  was  made  and  entered,  declaring 
that  the  decree  of  September  10,  1866,  in  the  Taos  district  court, 
was  erroneous  in  sundry  particulars,  and  directing  that  the  said  de- 
cree of  September  10,  1866,  given  in  the  Taos  district  court,  be  in 
said  respects  vacated  and  set  aside,  and  that  the  premises  be  held 
by  the  Maxwell  Land  Grant  and  Railway  Company,  free  of  all  trust, 
in  favor  of  Guadalupe  Thompson,  either  in  her  own  right,  or  as 
administratrix  of  Alfred  Bent,  deceased,  the  said  G^orae  W. 
Thompson,  or  the  said  Charles  Bent,  Alberto  Silas  Bent  and  Juliano 
Bent,  or  either  of  them.  An  appeal  was  taken  to  this  court  from 
the  said  decree,  but  the  same  was  ajQGlrmed.  An  appeal  was  then 
prosecuted  to  the  supreme  court  of  the  United  States,  and  in  that 
court  the  decree  was  reversed. 

On  February  26,  1880,  there  was  filed  in  the  office  of  .the  clerk 
of  the  Taos  county  district  court  a  mandate  of  the  supreme  court 
of  the  territory,  reciting  that  the  decree  of  the  Taos  district  court 
of  September  4,  1878,  the  decree  of  affirmance,  given  in  the  su- 
preme court  of  the  territorv,  and  the  decree  of  the  supreme  court 
of  the  United  States,  whereby  the  decree  of  the  supreme  court  of 
the  territory  was  reversed  and  the  cause  remanded  with  directions 
to  allow  the  plaintiffs  to  amend  their  bill  as  they  should  be  advised, 
with  liberty  to  the  defendants  to  answer  any  new  matter  introduced 
therein;  and  the  order  of  the  supreme  court  of  the  territory  at  the 
January  term,  1880,  remanding  the  cause  to  the  Colfax  district 
court  with  liberty  to  amend,  etc. 

At  the  March  term,  1880,  of  the  Colfax  district  court,  an  order 
was  entered  allowing  the  plaintiffs  to  amend  their  bill  as  they 
should  be  advised,  and  the  defendants  were  allowed  to  answer  any 
new  matter,  v^hich  should  be  introduced  in  such  amended  bill. 
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The  effect  of  these  amendments  was  to  strike  from  the  original 
bill  the  allegations  that  the  alleged  agreement  of  compromise  was 
entered  into  in  the  lifetime  of  Alfred  Bent,  and  aver  that  it  was 
entered  into  after  his  death;  to  strike  oat,  also,  all  the  allegations  of 
the  bill,  which  charged  error  in  the  proceedings  had  at  the  Taos 
district  court  on  the  tenth  day  of  September,  1866.  On  the  ninth 
of  April,  1880,  the  defendants  filed  their  answer  to  this  amended 
bill,  reiterating  sabstantiall^  the  allegations  and  denials  of  their 
{ormer  answer,  bat  containing  also  the  following  allegations  and 
denials  which  were  strnck  oat  upon  exceptions  to  them  filed  by  the 
plaintiffs,  to  wit:  a  denial  that  tne  claim  of  the  said  Alfred  Bent,  or 
of  the  infant  respondents  herein  after  his  death,  was  ever  regarded 
asdoubtfnl  or  nncertain;  averring  that,  on  the  contrary,  the  same  was 
a  valid  and  subsisting  claim  and  right,  and  confirmed  and  estab- 
lished by  the  decree  of  the  court. 

An  allegation  that  the  proceedings  had  in  the  Taos  district  court 
on  the  ninth  of  April,  18o6,  or  at  any  subsequent  term  or  terms,  were 
illegal,  unjust,  and  void  as  to  the  minor  respondents;  a  denial  that 
the  decree  setting  aside  the  former  decree  which  established  the 
right  and  interest  of  Alfred  Bent,  was  made  at  the  request  or  with 
the  consent  of  the  solicitors  of  the  respondents,  or  any  of  them,  or 
any  one  having  authority  to  represent  them;  and  an  averment  that 
the  pretended  agreements  and  the  said  proceedings  were  fraudulent 
as  to  the  infant  defendants,  and  invalid  and  ruinous  and  illegal 
sacrifice  of  the  just  and  valid  rights  and  interests  of  the  said  in- 
fants; that  the  interest  of  the  said  infants,  alleged  to  have  been 
released  and  surrendered  for  the  sum  of  six  thousand  dollars,  was 
at  that  time  worth  not  less  than  one  hundred  thousand  dollars,  and 
was  now  worth  much  more. 

An  allegation  that  the  alleged  settlement  and  compromise  was  not 
in  any  way  beneficial  or  advantageous  to  the  infant  defendants,  or 
necessary  to  their  support  or  maintenance.  A  denial  that  the  sum 
of  six  thousand  dollars  was  paid  to  the  respondents  or  Guadalupe 
Thompson,  as  administratrix  of  Alfred  Bent,  or  at  all;  but  admit- 
tmg,  Uiat  not  exceeding  one  thousand  dollars  may  have  been  paid 
to  her  as  guardian  ad  litem;  that  such  payment,  ii  made  at  all,  was 
made  in  personal  property  and  not  in  cash,  and  that  neither  the 
estate  of  Alfred  Bent,  nor  the  infant  defendants,  ever  received  any 
portion  of  the  said  one  thousand  dollars. 

An  averment,  that  the  alleged  conveyance  of  Guadalupe  Thomp- 
son was  procured  by  deceitful  and  fraudulent  representations  and 
practices  on  the  part  of  the  said  Maxwell  and  other  confederates 
with  him;  an  averment  that  the  proceeding,  order  and  decree,  set- 
tmg  aside  the  former  decree  which  established  the  right  of  Alfred 
Bent  in  the  premises,  was  obtained  by  fraud  and  deceitful  practices 
on  the  part  of  said  Maxwell. 

On  the  fourth  day  of  April,  1882,  Charles  Bent  filed  his  petition, 
showing  that  since  the  last  term  of  the  court  he  had  become  of  age, 
and  prayed  leave  to  demur  or  plead  to  the  amended  bill,  or  to  file  a 

Ho.  66-e. 
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new  answer.  At  the  same  term,  the  complainants  obtained  leave  to 
amend  their  bill,  by  striking  out  the  name  of  Lncien  B.  Maxwell, 
and  the  petition  of  Charles  Bent  was  allowed.  On  the  same  day 
Charles  Bent  filed  his  answer.  This  answer,  amon^  other  aver- 
ments and  denials,  contained  the  following,  all  of  which  were  after- 
wards struck  out,  on  exception  by  the  plaintiffs:  An  averment,  that 
by  the  terms  of  the  decree  of  the  Taos  district  court  of  May  29, 
lo65,  one-fourth  part  of  the  grant  was  established  and  confirmed  to 
the  said  Alfred  Bent,  Estefana  Hicklin,  Teresina  Scheurick,  their 
heirs  and  assigns  forever,  with  full  and  perfect  right,  power  and 
authority  to  possess  and  enjoy  the  same.  An  averment  that  Guada- 
lupe Bent,  the  guardian  ad  litem  of  the  said  Charles,  Juliano  and 
Alberto  Silas  Bent,  is  a  Mexican  woman,  and  at  the  time  of  her  ap- 
pointment as  guardian  ad  lilerrif  and  at  the  time  of  her  pretended 
conveyance  of  the  interests  of  the  said  wards,  and  at  the  time  of 
the  entry  of  the  decree  setting  aside  the  decree  declaring  the  trust 
in  favor  of  the  said  Alfred ,  Estefana  and  Teresina  in  the  lands  in  ques- 
tion, the  said  Guadalupe  Bent  was  wholly  ignorant  of  the  English 
language,  and  unable  to  read,  write  or  speak  the  same;  unfamiliar 
with  business  or  proceedings  of  courts;  unacquainted  with  the  rights 
of  the  said  infants;  ignorant  of  the  bounds,  extent  and  character  or 
value  of  the  said  grant;  ignorant  of  the  fact  that  the  grant  had 
been  confirmed  by  act  of  congress;  ignorant  of  the  entry  of  the 
decree  of  the  Taos  district  court,  establishing  the  right  of  the  said 
Alfred  Bent  in  said  grant,  and  directing  partition  thereof;  and  ig- 
norant of  what  share  in  the  grant  was  in  fact  claimed  by  the  said 
Alfred  Bent  in  his  lifetime.  An  averment  that  in  and  about  the 
management  of  her  business,  property  and  affairs,  she  was  at  all 
times  wont  to  consult  with  and  rely  upon  the  advice  of  the  said 
Scheurick;  that  Scheurick  was  then  residing  near  the  said  Guada- 
lupe Bent,  and  was  always  after  the  death  of  the  said  Alfred  Bent, 
accustomed  to  profess  great  friendship  and  regard  for  her  and  her 
children,  and  a  desire  to  protect  and  assist  her  in  the  management 
of  the  estate  and  property  left  by  the  said  Alfred  Bent,  and  to  pro- 
tect the  interests  of  her  said  infant  children,  and  that  by  reason 
of  these  professions,  and  the  connection  in  marriage  which  sub- 
sisted between  the  said  Scheurick  and  the  said  Alfred  Bent  in  his 
lifetime,  the  said  Guadalupe  Bent  reposed  at  all  times  special  trust 
and  confidence  in  the  said  Scheurick.  That  the  said  Lucien  B. 
Maxwell,  was  at  all  times  aforesaid,  and  long  before  that,  as  the  said 
Guadalupe  and  the  said  Scheurick  well  knew,  a  man  of  great  wealth  and 
influence;  that  well  knowing  the  weakness, .ignorance,  and  inexperi- 
ence of  the  said  Guadalupe  Bent,  and  her  want  of  information  as  to  the 
extent,  value,  character  and  confirmation  of  the  grant,  and  of  the 
decree  establishing  the  rights  of  her  infant  children,  said  Maxwell 
procured  her  to  be  appointed  guardian  ad  lUeni  of  the  said  infants, 
and  procured  the  pretended  conveyance  of  the  rights  of  the  said 
infants,  to  be  prepared  for  execution  b^r  her,  and  procured  Scheurick 
to  believe  and  represent,  and  the  said  Scheurick  did,  by  the  pro- 
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curement  of  the  said  Maxwell  or  otherwise,  represent  to  the  said 
Guadalupe  Bent  that  the  said  lands  were,  for  the  most  part,  only  fit 
for  grazing;  that  the  same  contained  little  or  no  mineral  of  value; 
that  it  extended  only  to  the  northern  line  of  New  Mexico;  that  Max- 
well was  the  owner  of  the  major  part  of  the  grant,  and  would  con- 
trol the  whole,  and  exclude  the  infants  from  all  their  share  thereof; 
that  she,  the  said  Guadalupe  Bent,  was  duly  authorized  to  sell  and 
eonvey  the  interests  of   the  said  infants,  and  unless  she  would 
accept  the  six  thousand  dollars,  and  convey  the  same  to  the  said 
Maxwell,  neither  she  or  her  infant  children  would  ever  realize  any- 
thing from  the  interest  of  the  said  infants  in  the  grant.    Au  averment 
that  the  said  Guadalupe  Bent,  confiding  in  the  representations  of  the 
said  Scheurick,  and  not  knowing  the  contrary  thereof,  and  moved  by 
the  said  representations,  and  by  her  knowledge  of  the  wealth,  power 
and  influence  of  the  said  Maxwell,  the  said  Guadalupe  Bent  did  assume 
to  execute  a  pretended  conveyance  of  the  interests  of  the  said  infants, 
as  in  the  said  bill  mentioned;  that  the  conveyance  was  not  read,  or 
interpreted  to  her;  that  it  was  executed  without  the  advice  of  counsel, 
and  at  the  time  thereof  the  said  Guadalupe  Bent  was  in  entire 
ignorance  of  the  character,  extent,  or  value  of  the  grant  and  of  the 
rights  and  shares  of  the  said  infants  therein.  An  averment  that  neither 
then,  nor  at  any  time,  did  the  said  Maxwell  pay  to  the  said  Guada- 
lupe Bent,  in  anv  capacity,  the  sum  of  six  thousand  dollars,  or  any 
sum  of  money  wnatsoever,  for  or  on  account  of  the  rights  and  in- 
terests of  the  heirs  of  Alfred  Bent  in  the  said  grant,  nor  was  any 
such  payment  or  sum  of  money  whatsoever  made  by  the  said  Max- 
well, either  to  the  infants  or  to  any  person  authorized  to  receive  the 
same,  on  behalf  of  them  or  either  of  them.    An  averment  that  the 
grant  contains  two  million  acres  or  thereabouts,   and  abounds  in 
valaable  mines  of  gold  and  silver  and  other  minerals  and  metals; 
that  it  contains  a  large  extent  of  well  watered  ."^irrigable  lands,  ex- 
tensive forests  of  pine  and  other  trees;  that  all  the  residue  thereof 
is  valuable  for  grazing;  that  the  interest  of  the  infants  at  the  time  of 
the  conveyance  to  Maxwell  was  reasonably  worth  one  hundred  thou- 
sand dollars,  or  more,  and  ever  since  has  been  appreciating  in  value; 
and  that  the  grant  in  fact  extends  beyond  the  northern  boundary  of 
New  Mexico;  that  two  hundred  thousand  acres  or  thereabouts,  of 
valuable  lands,  situated  within  the  limits  of  the  state  of  Colorado, 
are,  and  always  have  been  part  of  said  grant;  that  all  these  matters 
wore  known  to  Maxwell,  at  the  time  of  procuring  the  said  pretended 
conveyance,  and  unknown  to  the  said  Guadalupe  Bent. 

An  averment  that  the  respondent's  ancestor  Alfred  Bent,  left  a 
considerable  estate  in  houses  and  lands,  other  than  the  said  grant, 
and  in  moneys  and  personal  property;  that  the  said  Guadalupe 
Bent,  with  said  other  estate,  was  then  and  afterwards  well  able  to 
support  and  educate  the  said  infants,  and,  neither  then  nor  at  any 
time,  was  there  any  necessity  for  the  sale  or  disposition  of  the 
interests  of  the  infants  in  the  grant  in  question;  a  denial  that 
Raid    Guadalupe     Bent,    or    any    solicitor    representing    her   or 
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either  of  the  said  infants,  ever  recjnested,  or  consented  to  the  decree 
of  the  Taos  district  coart,  directing  that  the  said  Gaadalope  Bent 
should  convey  the  interests  of  the  said  infants  to  the  said  Maxwell, 
or  that  the  said  Gaadalupe  Bent,  or  any  person  on  behalf  of  respond- 
ents, ever  consented  or  agreed,  as  in  said  order  and  decree  is  falsely 
recited ;  or  assented  or  agreed  to  the  setting  aside  of  the  former  decree 
establishing  theri^ht  of  the  said  Alfred  Bent,  Estefana  Hicklinand 
Teresina  ScheuricK  in  the  said  grant;  an  averment  that  the  entry  of 
the  order  and  decree  at  the  September  term,  1866,  of  the  Taos  dis- 
trict court,  was  procured  in  the  absence  of  the  said  Guadalupe 
Bent,  without  notice  to  her  of  any  intention  to  apply  therefor,  and 
by  false  representations  of  the  said  Lucien  B.  Maxwell,  or  the  said 
Aloys  Scheurick,  or  other  persons  to  the  respondents  unknown, 
made  to  the  said  court,  that  the  said  Guadalupe  Bent  would  consent 
to  the  entry  of  the  said  decree. 

An  averment  that  all  the  facts  in  the  answer  before  .set  forth, 
touching  the  ignorance,  weakness  and  inexperience  of  the  said 
Guadalupe  Bent,  the  imposition  practiced  upon  her,  the  extent  and 
value  of  the  grant,  and  the  estate,  real  and  personal,  left  by  the  said 
Alfred  Bent,  the  ability  of  the  said  Guadalupe  Bent,  to  maintain 
and  educate  said  infants,  were  concealed  from  the  said  district  court 
at  the  time  of  the  decree  entered  at  the  September  term,  1866,  and 
solely  by  reason  of  such  concealment  and  false  representations,  with- 
out any  reference  to  a  master,  ,and  without  any  inquiry  or  judicial 
examination,  as  to  whether  the  said  decree  would  or  would  not  be 
beneficial  to  the  said  infants,  the  said  district  court,  at  its  Sep- 
tember term,  1866,  gave  and  entered  the  decree  in  the  bill  set 
forth. 

A  denial  that  the  said  Maxwell  did  at  any  time  pay  the  said  sum 
of  eighteen  thousand  dollars,  to  the  persons,  or  in  the  proportions 
directed  by  the  said  decree.  An  averment  that  the  decree  was  made 
and  entered  into  more  than  four  months  after  the  third  day  of  May, 
1866,  the  date  of  the  conveyance  by  said  Guadalupe  Bent.  A  denid 
that  the  sum  of  six  thousand  dollars,  or  any  sum  was  ever  paid  to 
the  said  Guadalupe  Bent  in  any  capacity  whatever;  a  denial  that 
what  were  alleged  to  be  true  copies  of  tne  decree  and  conveyance, 
were  in  fact  so,  inasmuch  as  defendants  had  never  had  an  opportu- 
nity to  examine  the  originals  thereof,  or  compare  the  same,  etc. 

An  averment  that,  as  respondent  is  advised,  the  said  Alfred  Bent 
in  his  lifetime,  became  entitled  to  and  acquired  an  undivided  one- 
twelfth  part  of  the  said  grant,  and  that  his  heirs  at  law  are  entitled 
to  have  the  same  set-off  to  them  in  severalty;  an  averment  that  de- 
fendant is  advised,  that  by  the  amended  bill,  it  appears  that  plaint- 
iffs have  not  any  title  to  the  relief  demanded,  nor  hath  this  court 
any  jurisdiction  to  entertain  the  bill,  and  craves  the  same  benefit  of 
this  defense  as  if  he  demurred,  etc. 

As  we  have  already  stated,  all  the  averments  before  recited,  both 
in  the  answer  of  the  adult  and  infant  defendants,  and  in  the  sepa- 
rate answer  of  Charles  Bent,  filed  by  leave  of  the  court,  after  he  had 
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arriyed  at  the  age  of  twenty-one  years,  were  stricken  oat  upon  ex- 
ceptions. 

Error  is  assigned  upon  the  orders  of  the  court  sustaining  the  ex- 
ceptions filed  to  these  answers.  The  exceptions  filed  to  the  joint 
and  several  answers  of  the  adult  and  infant  defendants,  and  to  the 
additional  answer  of  Charles  Bent,  are  substantially  the  same,  and 
are,  in  substance,  that  these  answers  are  not  responsive  to  any  new 
matter  contained  in  the  complainant's  bill  of  complaint  as  amended, 
bat  are  in  the  nature  of  a  new  defense  to  the  allegations  of  the  orig- 
inal bill  of  complaint  in  the  case,  and  that  they  are  not  in  accord- 
ance with  the  mandate  of  the  supreme  court  of  the  territory,  and  to 
the  order  of  the  district  court,  giving  to  the  defendants  leave  to 
answer  the  amended  bill  of  complaint. 

The  plaintiffs  below  appear  to  have  proceeded  upon  the  idea,  that 
because  the  amendments  to  the  original  bill  of  complaint,  which 
they  were  permitted  to  make  under  the  mandate  of  the  supreme 
court  of  the  United  States,  were  made  by  eliminating  from  the  orig- 
inal bill  certain  portions  thereof,  and  not  by  additions  thereto,  that, 
therefore,  therefore,  there  was  no  new  matter  in  the  bill,  which, 
onder  the  order  of  the  supreme  court  of  the  United  States,  the  de- 
fendants would  be  entitled  to  make  answer  to. 

The  fact  is,  however,  that,  by  these  eliminations,  the  whole  char- 
acter of  the  bill  wcks  radically  changed;  from  being  a  bill  of  review, 
it  became  a  bill  for  the  enforcement  of  a  decree.  The  main  purpose 
of  the  original  bill,  was  to  establish  the  fact  that  the  agreement  of 
compromise,  by  which  the  right  of  Alfred  Bent,  and  his  heirs,  in 
the  Maxwell  land  grant,  was  to  be  extinguished,  was  made  durinff 
the  life  time  of  Alfred  Bent,  and  that  the  compromise  decree  should 
explicitly  set  forth  that  fact,  so  that  it  would  more  clearly  appear 
that  the  heirs  at  law,  of  the  said  Alfred  Bent,  inherited  from  him  no 
interest  in  the  Maxwell  estate. 

The  supreme  court  of  the  United  States,  however,  held  in  this 
case,  that  the  complainants  wholly  failed  to  establish  that  fact.  Of 
coarse,  had  the  purpose  of  the  original  bill  been  effected,  the  infant 
heirs  of  Alfred  Bent  could  have  had  no  interest  whatever  in  the 
Maxwell  land  grant,  and  all,  at  most,  that  they  would  have  been  en- 
titled to  glaim,  would  have  been  that  the  sum  which  it  was  alleged 
is  to  have  been  paid  to  their  ancestor,  and  which  they  say  was  not 
paid,  should  be  recovered  for  them. 

By  the  eliminations  made  in  their  original  bill,  the  plaintiffs  came 
into  court,  omitting  the  averment  of  compromise  during  the  life- 
time of  Alfred  Bent,  and  averring  a  compromise  made  with  the 
plaintiffs  in  the  original  bill  brought  to  establish  the  right  of  Alfred 
Bent,  and  instead  of  asking  that  the  consent  decree  of  September 
10,  1866,  should  be  modified  by  declaring  the  compromise  to  have 
been  made  during  the  lifetime  of  Alfred  Bent,  they  asked  that  the 
decree  be  enforced  as  a  decree  well  founded  and  accurate  in  its 
character. 
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Of  course  the  issue,  so  far  as  these  infant  heirs  are  concerned, 
became  entirely  different  to  the  prior  issue  raised  by  the  original 
bill.  The  amended  bill  in  substance  charges,  that  the  agreement  of 
compromise  was  made  with  them  and  not  with  their  father;  by  this 
amendment,  their  position  in  the  case  was  most  radically  changed, 
and  the  answer  which  they  could  properly  make  to  the  original  bill, 
was  very  different  to  the  answer  which  they  would  be  entitled  to 
make  to  the  amended  bill.  We  think  that  it  was  error  for  the  coart 
below  to  have  struck  out  the  matter  contained,  either  in  the  joint 
and  several  answer  of  the  defendants,  or  in  the  separate  answer  of 
the  defendant  Charles  Bent.  The  fact  that  the  complainants  got 
leave  to  and  did  file  an  amended  bill,  would  under  the  well  settled 
rules  of  practice  have  entitled  defendants  to  interpose  an  entirely 
ncAv  answer. 

The  rule  as  laid  down  by  a  distinguished  author  on  this  subject  is 
as  follows:  ''Any  amendment  to  the  bill,  however  trivial  and  uaim- 
portant,  authorizes  a  defendant,  though  not  required  to  answer,  to 
put  in  an  answer  making  an  entirely  new  defense,  and  even  contra- 
dicting his  former  answer:"  1  Danl.  Ch.,  409. 

The  position  taken  by  the  plaintiff  below  is  that  because  the 
mandate  of  the  supreme  court  gave  liberty  to  the  defendants  to 
answer  any  new  matter  introduced  in  their  amended  bill,  they  were 
thereby  limited  to  answering  new  allegations  of  the  matters  that  did 
not  appear  in  the  original  bill.  We  do  not  think  that  it  was  the  in- 
tention of  the  supreme  court  to  change  the  rule  by  which  a  defendant 
in  every  case,  is  entitled  to  file  a  new  answer  to  an  amended  bill. 
That  liberty,  as  we  have  seen,  is  given  to  them  by  a  well  settled 
rule,  and  the  supreme  court,  simply,  in  our  opinion,  meant  to  say, 
that  in  addition  to  any  answer  which  they  might  be  advised  to  inter- 
pose to  matters  set  forth  in  the  original  bill,  as  amended,  they 
should  have  leave  to  answer  any  new  matter  that  appeared  only  in 
the  amended  bill.  In  the  view,  however,  that  we  take  of  the  amend- 
ments to  the  original  bill,  we  think,  as  we  have  already  stated,  the 
entire  character  and  purpose  of  the  bill  was  so  changed  as  that  it 
might  be  said  that  the  whole  amended  bill  was  new  matter,  to  which 
the  defendants  would  have  a  right  to  have  answered  as  they  have, 
under  the  strictest  construction  to  be  given  to  the  language  of  the 
supreme  court  in  that  regard. 

These  answers  constitute,  as  we  think,  a  direct  attack  upon  the  decree 
which  the  amended  bill  seeks  to  enforce,  and  should  properly  have 
been  permitted  to  stand.  Aside  from  this,  there  can  be  no  doubt, 
we  think,  that  the  defendant,  Charles  Bent,  having  arrived  at  the 
age  of  twenty-one,  was,  as  the  court  held,  when  it  permitted  him  to 
file  an  additional  separate  answer,  entitled  to  a  day  in  court,  and  to 
to  make  a  new  defense,  if  he  chose,  to  the  bill  filed  against  him. 
We  think  that  the  law  on  this  subject  is  well  settled.  "  Where  an 
answer  has  been  put  in  by  a  guardian,  on  behalf  of  an  infant  de- 
fendant, and  the  infant  comes  of  age,  and  is  dissatisfied  with  the 
defense  put  in  by  his  guardian,  he  may  apply  to  the  court  for  leave 
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to  amend  his  answer,  or  to  put  in  a  new  one;  and  it  seems  that  this 
privilege  applies  as  well  after  a  decree  has  been  made  as  before:**  1 
Dan).  Ch.,  170,  and  numerous  cases  there  cited.  This  is  the  general 
rale  in  all  cases  in  which  relief  has  been  sought  against  infants.  In 
cases,  however,  in  which  suit  is  brought  to  recover  moneys  alleged 
to  be  due  from  the  estate  of  the  infants,  a  stricter  rule  prevails,  as 
iQ  cases  of  foreclosure,  but  in  regard  to  such  cases  it  is  said,  ''that 
in  oases  of  foreclosure,  the  onlj  cause  which  can  be  shown  by  the 
infant,  after  attaining  the  age  of  twenty-one,  against  making  the 
decree  absolute,  is  error  in  the  decree,  and  that  he  will  not  be  per- 
mitted to  unravel  the  account,  nor  even  redeem  the  mortgage  on 
paying  the  amount  due;  this  strictness,  however,  must  not  be  un- 
derstood as  applying  to  cases  in  which  fraud  or  collusion  has  been 
made  use  of  m  obtaining  the  decree:*'  1  Danl.  Ch.,  172.  Another 
authority  says:  '-'But  there  can  be  no  valid  decree  against  an  infant 
by  default,  or  an  answer  by  a  gaardian,  and  the  infant  must  gen- 
erally have  a  day  in  court,  if,  after  he  is  of  age,  he  shows  error  in 
"the  decree:"  Tyler  on  infancy  and  coverture,  176;  Mills  v.  Davis,  3 
Johns.  Ch.  Eeps.,  367;  Harris  v.  Truman,  1  Hoff.  Ch.,  178;  Long  v. 
Milford,  17  Ohio  St.,  485. 

There  are,  therefore,  these  additional  reasons,  why  the  answer  of 
the  defendant,  Charles  Bent,  should  have  been  permitted  to  stand 
as  filed. 

As  we  have  already  stated,  this  was  an  action  to  enforce  a  decree 
alleged  to  have  been  made  by  consent,  and  there  are  many  grave 
reasons,  we  think,  set  forth  in  the  portion  of  the  answers  which 
have  been  stricken  out,  why  the  defendants  should  have  been  per- 
mitted to  attack  the  decree,  as  they  sought  to  do.  In  such  a  suit 
as  this,  the  defendants  should  be  permitted  to  defend  against  the 
execution  of  a  decree  sought  to  be  enforced;  and  it  is  the  duty  of  a 
court  to  examine  with  care  such  reasons  as  are  alleged  against  its 
enforcement,  and  refuse  to  enforce  it,  if  upon  the  evidence  the  court 
is  satisfied  that  the  decree  itself  was  erroneous.  The  rule  on  this 
subject  is  as  follows:  "There  can  be  little  doubt  upon  the  authori- 
ties, that  the  court  has  full  power,  upon  a  bill  to  carry  a  decree  into 
execution,  to  look  into  the  case  for  the  parpose  of  seeing  whether 
the  former  decree  is  equitable  and  just,  and  if  it  is  not,  to  refuse  to 
enforce  it:"  1  Story's  Eq.  PL,  sec.  429,  note  a,  and  authorities  there 
cited.* 

m 

The  supreme  court  of  the  United  States,  when  this  case  was  be- 
fore them,  very  properly  said,  "A  decree  for  carrying  out  a  settle- 
ment and  compromise  of  a  suit,  is  certainly  not  of  itself  erroneous. 
When  made  by  consent,  it  is  presumed  to  be  made  in  view  of  the 
existing  facts,  and  that  those  were  in  the  knowledge  of  the  parties; 
in  the  absence  of  any  fraud  in  obtaining  it,  such  decree  cannot  be 
impeached:"  Thompson  v.  Maxwell,  95  U.  S.,  391. 

What  the  defendants  now  ask  to  do  by  their  answers,  is  to  im- 
peach this  decree  for  fraud  and  illegality;  and  we  think  that  their 
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answers,  charging  these  matters  of  impeachment,  should  have  been 
permitted  to  stand. 

It  is  not  necessary  for  us  to  consider,  at  this  time,  the  other 
alleged  errors.  We  think  the  judgment  of  the  court  below  most  be 
reversed,  with  costs. 

The  case  is  remanded  to  that  court,  with  instructions  that  the  de- 
fendants be  permitted  to  restore  to  their  answers  the  portion 
thereof  which  were  stricken  out  on  exceptions,  and  thereafter  to  pro- 
ceed to  final  hearing  and^'udgment,  in  accordance  with  the  mandate 
of  the  supreme  court  of  the  United  States  as  to  proofs.  And  it  is 
so  ordered. 

Wilson,  A.  J.,  concurred. 


SUPREME  COURT  OF  OREGON. 
Bennett  v.  Nobthern  Pacific  Express  Company. 

FiUd  Febnm-y  i5, 1886, 

Thi  Findings  of  the  Jdbt.  on  Quistions  or  Fact,  abb  Conclubiyk  when  the  eWdenoe  is 
conflicting. 

Express  Companies— Liabilitit  op  for  Non-delivery. — In  the  absence  of  an  ezpreBBor 
implied  contract  to  the  contrary,  an  express  company  is  not  relieved  from  its  liability  as  a  car- 
rier until  it  has  made  a  personal  delivery  or  tenaer  of  the  article  conveyed  to  the  consignee, 
if  he  can  be  found,  or,  if  not  found,  has  made  reasonable  efforts  to  ascertain  his  whereaooata 
and  inform  him  of  the  arrival  of  his  property,  and  that  the  same  is  awaiting  delivery. 

'L'he  Same— Coupant  when  not  CoNsionee. — Nor,  in  the  absence  of  a  special  contract 
will  such  carrier  be  considered  as  the  consignee  of  the  articles  conveyed,  or  relieved  from  its 
du'y  to  deliver  them,  or  make  a  reasonable  effort  to  find  the  party  for  whom  they  are  intended, 
from  the  mere  fact  that  the  packaf?e  containing  such  articles  was  addressed  to  the  carrier  at  a 
particular  place,  when  it  knows  the  owner  and  had  received  directions  from  him  as  to  whom 
to  deliver  the  package.  « 

The  Same— Waiveb  of  Conditions  in  Shippino  Reoeift.— A  condition  in  a  shippiiig 
receipt  of  an  express  company  to  the  effect  that  the  company  will  not  be  responsible  for  a  non- 
delivery, unless  at  the  time  of  demand,  the  consignee  produces  the  receipt,  is  waived  by  the 
company,  if  it  fail  to  require  a  compliance  therewith  at  the  time  of  demand  and  refusal  to 
deliver. 

Conduct  of  Trial— Non-Sdit — Erboneods  Ruling  on. — Where  the  plaintiff  at  the  time 
he  rests  has  failed  to  make  a  case  sufficient  to  be  submitted  to  the  jury,  and  a  motioa  for  a 
non-suit  is  made  and  denied,  such  ruling  will  not  warrant  a  reversal,  if  the  defendant  piroceads 
with  its  defense,  and,  subsequently,  the  plaintiff  supplies  the  essential  proofs  of  his  case. 

Admission  OK  Liability — Evidence  of — Common  Carriers.— A  circular,  issued  by  the 
superintendent  of  an  express  company,  offering  a  reward  for  property  stolen  from  it,  deecribed 
therein  as  belonging  to  the  consignee,  is  competent  evidence  in  an  action  by  the  latter  against 
the  former  as  tending  to  show  an  admission  by  the  company  of  its  liability.  « 

The  Same — Agent  may  Testify  as  to  Capacity. — In  such  action,  the  agent  of  the  oom- 
pany,  who  received  the  property  upon  its  arrival,  may  testify  as  to  his  capacity  and  for 
whom  he  received  the  same. 

Appeal  from  the  circuit  court  of  Multnomah  county.  The  opin- 
ion states  the  facts. 

James  McNaughJt,  for  the  appellant. 

WUliama,  Durham  &  Tliompson,  for  the  respondents. 

Thayer,  J.  This  appeal  is  from  a  judgment  of  the  ciroaifc  oonrt 
for  the  county  of  Multnomah,  recovered  in  an  action  in  said  oourt 
in  favor  of  the  respondent  and  against  the  appellant. 
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It  is  alleged  in  the  complaint  in  said  action  that  the  appellant  was 
a  corporation,  organized  by  the  laws  of  the  state  of  Minnesota,  having 
agents  at  the  city  of  Portland,  in  the  state  of  Oregon,  and  at  the  town  of 
Ainsworth,  Washington  territory,  and  at  other  points  in  said  state 
and  territory;  that  on  and  prior  to  the  twenty-eighth  day  of  Janu- 
ary, 1884,  said  appellant  was  a  common  carrier  for  hire,  engaged  in 
the  express  business  between  said  city  of  Portland  and  said  town  of 
Ainsworth  and  other  points  in  said  state  and  territory.  That  on 
said  twenty-eighth  day  of  January,  1884,  L^dd  &  Tilton,  bankers  in 
said  city  of  Portland,  delivered  to  appellant  as  such  common  carrier, 
a  package  properly  secured  for  transportation,  containing  currency 
amounting  to  eighteen  thousand  seven  hundred  and  eighty-four  dol- 
lars and  twenty-seven  cents,  addressed  to  appellant  by  a  written 
endorsement  upon  said  package,  as  follows:  ''Northern  Pacific 
Express  Co.,  Ainsworth,  W.  T." 

That  said  money,  .st  said  time,  was  the  property  of  the  respond- 
ent; that  appellant  received  the  said  package  from  said  Ladd  & 
Tilton,  as  such  common  carrier,  to  be  by  it  transported  for  respond- 
ent from  the  city  of  Portland  to  the  town  of  Ainsworth,  in  consid- 
eration of  a  reasonable  compensation  to  be  paid  therefor.  That,  at 
the  time  it  received  said  money,  it  was  notified  by  said  Ladd  &  Til- 
ton, and  knew,  that  the  money  was  the  property  of  the  respondent, 
and  was  to  be  transported  for  him,  and  to  be  delivered  to  him  or 
his  order,  at  said  town  of  Ainsworth,  upon  his  demand.  That,  on 
the  thirty-first  day  of  January,  1884,  respondent  demanded  9aid 
money  of  the  appellant,  at  its  office  at  said  town  of  Ainsworth,  but 
a  delivery  was  refused,  and  that  appellant,  as  such  common  carrier, 
conducted  itself  so  negligently,  carelessly  and  fraudulently  as  to  the 
said  package  of  money  that  it  became  wholly  lost  to  the  respondent. 
And  it  is  further  alleged  in  said  complaint  that,  on  the  sixteenth  day 
of  February,  1884,  said  respondent  presented  to  the  appellant,  at 
its  office  in  the  city  of  Portland,  a  written  claim  ieind  demand  for 
said  money,  but  that  appellant  refused  to  deliver  or  pay  respondent 
the  same,  or  any  part  of  it.  The  appellant,  by  its  answer,  denied 
that  on  the  twenty-eighth  day  of  tianuary,  1884,  it  had  offices  at 
the  eity  of  Portland,  or  at  the  town  of  Ainsworth;  denied  that  it 
had  any  knowledge  or  information  sufficient  to  form  a  belief  that 
said  money  was  the  property  of  the  respondent,  or  that  it  received 
said  money  to  be  transported  for  respondent,  or  that  he  was  to  pay 
any  compensation  for  tne  transportation  thereof,  or  that  it^did  trans- 
port it  for  him;  denied  that  it  was  notified  by  Ladd  &  Tilton  when, 
it  received  the  money,  or  ever  knew  that  the  money,  or  any  part 
thereof,  was  the  property  of  respondent,  or  was  to  be  transported 
for  him,  or  to  be  delivered  to  him,  or  to  be  delivered  to  him  or  to 
his  order,  at  aUy  place;  denied  that  respondent  demanded  said 
money  of  appellant,  at  its  office  in  said  town  of  Ainsworth,  at  any 
time,  or  that  it  neglected  or  Refused  to  deliver  it;  denied  that  it  knew 
that  said  package  contained  said  sum  of  money,  or,  as  such  common 
carrier,  conducted  itself  so  negligently,  carelessly  or  fraudulently 
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as  to  the  same,  that  it  became  lost  to  respondent;  or  that,  as  com- 
mon carrier,  it  conducted  itself  negligently,  etc.,  as  to  the  trans- 
portation of  said  money,  or  that  respondent  lost  it  by  .reason  of  any 
negligence,  carelessness  or  fraud  of  said  appellant,  and  denied  that 
respondent  had  been  damaged  by  reason  of  its  carelessness,  etc.; 
and,  for  a  further  defense,  set  up  the  following  affirmative  matter,  tIz.  : 

That  it  is  a  corporation,  duly  incorporated  under  the  laws  of  the 
state  of  Minnesota,  and  that  its  business  and  powers  are  stated  in 
its  articles  of  incorporation,  and  that,  under  its  articles  of  incor- 
poration, it  is  authorized  to  receive  money  for  transportation  from 
the  consignor,  and  transport  it  over  its  routes,  and  deliver  it  to  its 
consignee,  and  to  collect  reasonable  charges  for  transporting  the 
same. 

That,  under  its  articles  of  incorporation,  it  has  adopted  rules  and 
regulations  for  the  government  of  its  agents  in  the  conduct  of  its 
business.  That  said  rales  and  regulations  direct  its  agents  to  reqnire 
of  consignors,  before  the  delivery  of  the  money,  that  the  consignor 
cause  the  same  to  be  properly  and  securely  tied,  sealed  and  fastened, 
and  the  amount  of  the  money  contained  therein  endorsed  on  the  oat- 
side  of  the  package,  and  the  package  addressed  to  the  consignee, 
with  the  place  where  the  same  is  to  be  delivered  plainly  marked 
thereon.  And  said  rules  and  regulations  further  direct  the  said 
agents  to  deliver  the  said  package  to  the  consignee  named  and  en- 
dorsed thereon.  The  said  rules  and  regulations  are  the  usual  and 
customary  rules  and  regulations  adopted  by  all  express  companies 
engaged  in  business  like  said  defendant.  And  that  on  the  twenty- 
eighth  day  of  January,  1884,  said  Ladd  &  Tilton,  bankers,  men- 
tioned in  said  plaintiff  *&  complaint,  and  said  plaintiff  had  full  knowl- 
edge of  said  rules  and  regulations  and  usage  and  custom. 

That  under  said  articles  of  incorporation  said  defendant  could  not 
act  as  and  be  the  consignee  of  money  it  was  transporting  for  others. 

That  said  agents,  under  said  rules  and  regulations  and  said  usage 
and  custom,  had  no  authority  to  receive  said  package  of  money  con- 
signed to  the  defendant  for  transportation. 

That  on  said  twenty-eighth  day  of  January,  a.  d.  1884,  the  said 
Ladd  &  Tilton  delivered  to  the  defendant  s  special  agents  at  Port- 
land the  said  sum  of  eighteen  thousand  seven  hundred  and  eighty- 
four  dollars  and  twenty-seven  cents,  secured  and  consigned  as  stated 
in  plaintiff's  complaint,  and  the  said  special  agents  of  the  defend- 
ant, then  and  there  acting  on  behalf  of  said  defendant,  entered  into 
'a  contract  with  said  Ladd  &  Tilton  to  receive  the  said  paokige  from 
the  said  Ladd  &  Tilton  so  consigned,  and  transport  the  same  to  said 
town  of  Ainsworth.  And  that  in  said  contract  the  said  L  idd  &  Til- 
ton and  the  said  defendant  further  agreed  that  the  said  defendant 
should  be  liable  for  said  money  as  a  forwarder  only.  That  said  con- 
tract, in  so  far  as  it  related  to  the  receiving  of  said  package  con- 
signed to  the  Northern  P.icific  Express  Company,  was  void.  And 
that  said  defendant  thereafter,  on  said  twenty-eighth  day  of  January, 
A.  D.  1884,  and  while  said  package  was  still  in  the  city  of  Portland^ 
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and  before  the  deliyerv  thereof  to  the  express  messenger,  and  while 
said  contract  was  entirely  executory,  mutually  agreed  lith  said  Ladd 
k  Tiltou  to  and  did  modify  said  contract  so  as  to  consign  said  pack- 
age of  money  and  said  money  to  E.  E.  Johnson.  That  said  E.  E» 
Johnson,  in  said  contract,  was  named  and  called  "Agent  Northern 
Pacific  Express  Company.*'  That  said  E.  E.  Johnson  was,  on  the 
twenty-eighth  and  twenty-ninth  days  of  January,  a.  d.  1884,  the  agent 
of  plaintiff  and  acting  for  and  on  behalf  of  plaintiff,  and  anthorized 
byplaintiff  to  receive  said  package  of  money. 

That  under  said  contract  as  modified,  the  said  defendant  within  a 
reasonable  time  after  the  delivery  to  it  of  said  package,  forwarded 
the  same  to  the  said  town  of  Ainsworth,  and  on  the  twenty-ninth 
day  of  January,  a.  d.  1884,  at  the  said  town  of  Ainsworth  delivered 
the  said  package  of  money  and  the  said  eighteen  thousand  seven 
hundred  and  eighty-four  dollars  and  twenty-seven  cents  to  the  said 
consignee,  E.  E.  Johnson,  and  the  said  E.  E.  Johnson  then  and 
there  received  said  package  of  money,  opened  the  said  package  and 
counted  said  money,  and  then  and  there  as  such  consignee  gave  the 
said  defendant  the  usual  and  customary  receipt  for  said  money. 
And  the  said  defendant's  connection  with  and  liability  for  said 
money  on  said  delivery  to  said  consignee  then  and  there  terminated. 
The  respondent,  in  reply  to  the  new  matter  set  forth  in  the 
answer,  denied  the  allegatfons  thereof  that  were  at  variance  with 
those  set  out  in  the  complaint,  and  all  the  matters  in  the  said 
answer  which  were  in  avoidance  of  his  alleged  cause  of  action. 

The  issues  were  tried  by  the  said  circuit  court,  and  a  jury  duly 
impanelled  and  the  said  jury  returned  a  verdict  in  favor  of  the 
respondent  and  against  the  appellant  for  the  amount  of  said  money, 
and  the  interest  thereon  from  the  time  the  respondent  claimed  it 
should  have  been  delivered,  from  which  judgment  the  appeal  herein 
was  taken. 

The  appellant's  counsel  insist  that  the  said  judgment  should  be 
reversed  upon  the  ffrounds : 

First,  that  the  aUegations  and  proofs  show  that  it  performed  its 
oontract  and  duty  in  regard  to  the  said  package  of  money;  and, 
second,  that  the  circuit  court  committed  error  in  its  rulings,  in  the 
admission  of  evidence  and  in  its  instructions  to  the  jury. 

It  appears  from  the  pleadings  and  proofs,  we  think,  beyond 
question,  that  at  the  time  the  money  is  alleged  to  have  been 
delivered  to  the  appellant,  it  was  a  corporation  engaged  in  the  ex- 
press business  between  the  places  alleged  in  the  complaint;  that  the 
said  package  of  money  was  duly  delivered  to  it  at  Portland  for 
transportation  and  that  it  belonged  to  the  respondent;  that  the 
money  was  never  delivered  to  the  respondent. 

The  business  relating  to  the  aff  lir  had  its  inception  in  the  send- 
ing drafts  by  Donnell,  Olark  k  Liribie,  bankers  at  D33r  Lodge, 
Montana  territory,  to  Ladd  &  Tilfcon  at  Portland,  Oregon.  8iid 
drafts  were  accompanied  by  a  letter  of  instruction,  in  the  following 
words: 
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"Deeb  Lodge,  M.  T.,  Janaary  24  188i 

*'  Messes.  Ladd  &  Tilton,  Portland,  Oregon. 

''Dear  Sir:  Please  fiad  enclosed  our  No.  A  3039,  G.  G.  San- 
born, Local  Treas.,  on  Ist  Nat.  Bank,  Portland,  for  $33,814.27. 

'*  Please  send  us  jour  N.  Y.  Exchange  for  fifteen  thousand  dollars, 
the  balance,  $18,814.27,  less  your  charges,  please  send  by  express 
in  currency  to  Northern  Pacific  Express  Co.,  Ains worth,  Washington 
Territory,  for  the  credit  and  use  of  Nelson  Bennett. 

* '  We  guarantee  signature  of  William  Bennett  and  know  that  his 
Power  Atty.  is  correct  and  on  file  in  our  County  Becords. 

'*  Bespectfully,    . 

' '  Donnell,  CXaAbk  &  Labibie. 

"P.  S.     We  attach  certified  copy  Power  Atty.*' 

The  drafts  were  received  by  Ladd  &  Til  ton,  who  delivered  the 
said  balance,  less  charges,  to  the  appellant  for  transportation,  and 
which  constitutes  the  said  package  oi  money,  and  received  from  the 
agent  in  charge  at  Portland,  a  receipt  therefor,  of  which  the  follow- 
ing is  the  substance: 

"  Northern  Paoipio  Express  Company." 

"  N.  P.  Express  Co. 

*'  Beceived  of  Ladd  &  Til  ton,  the  property  hereinafter  described, 
which  we  undertake  to  forward  to  the  nearest  point  of  destination 
reached  by  this  company.  ^  ^  ^  In  no  event  shall  this  company 
be  liable  for  any  loss  or  damage,  unless  the  claim  thereof  shaU  be 
presented  to  them  in  writing  at  this  office,  within  ninety  days  after 
this  date,  in  a  statement  to  which  this  receipt  shall  be  annexed. 

' '  The  party  accepting  this  receipt  hereby  agrees  to  the  conditions 
herein  contained. 


DATS. 


Dec  31 
Jmi.  8. 
Jan.  28 
Feb.  13 


DESCBIPTION 

• 

1  Baff 

1  Sealed  Bag 

iPkg 

IBag 


WKIGHT. 


D.  H. 

O-IL 
CoU. 
Collect 


VALUE  OR 
AMOUNT. 


ADDRKftSBD  TO. 


5  01  First  Na.  Bank 


5,000  00 

18.784  27 

1,000  00 


J.  A.  Perkins. 
N.  P. Ex.  Co.. 
Jno.  McGowan 
(CK&N.Ca) 


DISTINATION- 


Seattie,  W.  T.  Cooper. 


Colfax,  W.  T. 
AinsworthWT 
Whites,  N.  G. 


&SCEPTID  BT. 


RufusBaU. 

BalL 

B.B.  Odo|w: 


It  appears  also  that  on  the  day  of  the  date  of  the  delivery  of  the 
package  to  appellant,  Ladd  &  Tilton  sent  the  following  letter  ocm- 
cerning  the  same : 

'« January  28,  1884. 
"  Agent  Northern  Pacific  Company,  Ainsworth,  W-  T. 

''Dear  Sib:  At  the  request  of  Donnell,  Clark  &  Laribie,  Deer 
Lodge,  M.  T.,  we  send  yon  to-day  by  your  company's  hands,  currency, 
eighteen  thousand  seven  hundred  and  eighty-four  dollars  and  twen- 
ty-seven cents  for  account  and  use  of  Nelson  Bennett. 

"Tours  truly, 

(Signed) :  •  *  Ladd  &  Telton/' 

It  also  appears  from  the  deposition  of  one  E.  E.  Johnson,  who 
was  at  the  time  and  had  been  for  some  months  previously,  the  ap- 
pellant's local  agent  at  Ainsworth,  W.  T.,  that  some  time  between 
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the  twenty-first  and  twenty-third  of  January,  1884,  he  received  from 
the  respondent  a  letter,  either  addressed  to  "E.  E.  Johnson,"  *'Mr. 
Johnson**  or  plain  agent,  the  witness  conld  not  state  which,  of 
which  the  following  is  the  substance: 

"Have  ordered  money  sent  from  Portland;  when  received,  deliver 
on  order  of  H.  D.  Sims,  when  countersigned  by  T.  B.  Taylor.  . 

(Signed):  *'  Nelson  Bennett." 

The  witness  testified  further  as  follows: 

"  After  the  receipt  of  that  letter,  I  received  a  package  of  money 
from  Portland,  addressed  'Agent  Northern  Pacific  Express  Company, 
Ainsworth,  W.  T.*  That  package  contained  eighteen  thousand, 
seven  hundred  and  eighty-four  doUars  and  twenty-seven  cents.  On 
the  receipt  of  that  package  of  money,  I  opened  it  and  counted  it. 
I  receipted  for  it  on  the  express  company's  books.  After  the  receipt 
of  that  money,  I  put  it  in  the  office  safe.  I  put  all  of  it  in  there. 
After  putting  it  in  the  safe,  I  took  out  a  thousand  dollars,  carried  it 
around  in  my  pocket  an  hour  or  two,  and  then  put  it  back  again. 
I  think  I  received  that  money  on  the  twenty-eighth  or  twenty-ninth 
of  January,  1881;  can't  tell  which  certainly — think  it  was  the  morn- 
ing of  the  twenty-ninth.  It  is  hard  to  tell  how  long  that  money  re- 
mained in  the  safe.  It  was  gone  on  the  morning  of  the  thirty-first. 
It  was  taken  ont  of  the  safe  on  the  night  of  the  thirtieth  or  the 
morqing  of  the  thirty-first  of  January.  I  supposed  I  closed  up  the 
the  safe  on  the  night  after  the  thirtieth,  and  the  money  was  in  the  safe 
at  the  time.  I  opened  the  safe  on  the  morning  of  the  thirty-first. 
The  money  was  not  there  when  I  opened  it.  it  had  been  stolen. 
The  day  after  the  money  was  received,  I  received  a  letter  from  Ladd 
&  Tilton.  I  have  not  that  letter  now.  I  have  made  diligent  search 
for  that  letter;  I  can't  find  it.  That  letter  was  received  on  the  morn- 
ing of  the  thirtieth  of  January." 

Counsel  for  defendent  here  exhibited  to  witness  a  paper, .which 
the  witness  said  was,  and  identified  as,  a  copy  of  the  letter  from 
Ladd  &  Tilton. 

'*  When  I  received  the  package  of  money  in  question,  it  is  hard 
to  tell  how  many  persons  were  present.  They  were  coming  in  and 
goingout  all  the  time.    Probably  from  ten  to  fifteen  or  twenty. 

'*  While  the  money  was  being  counted  at  Ainsworth,  at  the  time 
of  its  receipt,  January  29th,  and  after  it  was  put  in  the  safe,  the  at- 
tention of  several  persons  was  drawn  to  it,  and  the  matter  was  talked 
about  at  the  office  and  in  town. 

*'  I  put  the  money  in  the  same  safe  which  at  that  time  was  used 
by  the  agent  of  the  company,  and  which  I  suppose  has  since  been 
used  for  the  preservation  of  money  and  other  valuables  shipped  by 
the  Northern  Pacific  Express  Company  to  and  from  that  point. 

''  I  think  it  was  one  or  two  o'clock  in  the  day  when  I  took  the 
thousand  doUars  out  of  the  safe  and  took  it  out  in  town.  I  put  it 
back  in  an  hour  or  two.  I  exhibited  it  in  two  saloons  that  I  know  of. 

''  I  signed  the  receipt  with  my  name  in  full  immediately  after  the 
way  bill  was  entered  in  the  receipt  book,  and  probably  before  the 
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money  had  all  been  counted,  as  was  my  usual  custom  in  signing  re- 
ceipts for  packages  billed  to  the  Northern  Pacific  Express  Company. 

"I  have  an  impression  that  the  letters  from  Mr.  Bennett  were 
addres8ed  to'  Mr.  Johnson,  either  Agent  N.  P.  Ex.  Co.,  or  Agent 
N.  P.  E.  W*  Co.  I  know  his  usual  custom  was  to  address  me  as 
Mr.  Johnson  in  speaking  to  me. " 

It  also  appeared  in  evidence,  from  the  testimony  of  H.  D.  Sims, 
that  in  pursuance  of  instructions  received  from  respondent,  in 
whose  employ  he  was  at  that  time,  he  called  at  the  express  office  at 
Ainsworth,  on  the  thirty-first  day  of  January,  1884,  for  the  purpose 
of  getting  the  money  for  respondent;  that  he  asked  E.  E.  Johnson, 
the  agent,  if  he  had  any  money  for  Nelson  Bennett,  to  which  the 
agent  replied,  ''Yes,  plenty  of  it.*'  The  agent  then  excused  himself 
and  went  out,  saving  that  he  would  be  back  in  a  minute  or  two. 
Witness  waited  for  fifteen  or  twenty  minutes,  and  went  out  to  hnnt 
him.  In  the  meantime  Johnson  came  back,  and  witness  followed 
him  in,  and  asked  him  for  the  package  of  money  a  second  time. 
Johnson  again  excused  himself,  and  went  out  the  second  time. 
Witness  waited  for  him  again  about  twenty  minutes,  when  he  went 
out  and  saw  Johnson  on  the  opposite  side  of  the  street,  talking  with 
some  person.  He  then  came  in  again.  In  the  meantime  No.  2 
train  came  in,  going  west,  and  Mr.  Morrison,  the  traveling  auditor, 
got  off  and  went  into  the  depot  with  Johnson.  Witness  followed 
them  in,  and  then  asked  Johnson  for  the  money,  and  he  said,  *1 
have  nothing  to  do  with  the  office,"  and  referred  witness  to  Mr. 
Morrison,  tne  auditor,  who  asked  witness  what  he  wanted.  Witness 
told  the  auditor  that  he  wanted  a  package  of  money,  that  respond- 
ent had  written  that  £e  had  ordered  sent  to  Ainsworth,  to  witness* 
order*  Morrison  then  asked  Johnson  if  this  was  the  money  in 
question  ?  and  the  former  said  it  was.  Morrison  then  said  that  the 
money  was  not  there;  that  it  had  mysteriously  disappeared. 

It  appeared  from  the  said  deposition  of  the  said  E.  E.  Johnson, 
that  he  was  also  agent  for  the  North  Pacific  Railway  Company  dar- 
ing the  time  he  was  agent  for  the  appellant,  and  that  the  respondent 
was  a  contractor  in  building  the  railroad  for  said  railway  company. 

Said  Johnson  also  testified,  under  objection  made  by  ai>pellant, 
which  will  hereafter  be  noticed,  that  in  the  receipt  of  the  said  pack- 
age of  money,  he  was  actibg  as  agent  for  the  appellant,  and  he 
further  testihed  that  at  no  time  during  the  month  of  January,  1884, 
was  he  acting  as  agent  for  the  respondent. 

The  respondent  gave  in  evidence  a  circular,  signed  by  W.  J.  Foot- 
ner,  after  giving  evidence  that  said  Footner  was  superintendent  of 
the  appellant,  and  that  it  was  within  the  scope  of  his  business  as 
such  superintendent,  amongst  other  things,  to  see  to  the  safe  de- 
livery of  packages  of  money  and  other  valuables  entrusted  to  the 
company,  and  to  use  all  necessary  means,  including  the  offering  of 
rewards,  for  the  recovery  of  money  or  packages  lost  while  in  the 
company's  charge,  and  that,  in  relation  to  the  money  in  q^uestion,  be 
wrote  and  signed  in  his  official  capacity,  and  had  posted  m  conspic- 
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Qoas  places,  the  said  oircalar.  The  appellant  objected  to  its  intro- 
duction, but  the  court  OTcrrnled  the  objection,  which  will  also  be 
considered  hereafter.  The  following  is  a  copy  of  the  said  circular, 
viz.: 

'*  NoBTHEBN  Pacific  Expbess  Go. 
"OflSce  of  the  General  Superintendent,  St.  Paul,  Minn. 

*' $1,000  Eeward.  The  Northern  Pacific  Express  Gompany  will 
pay  the  sum  of  one  thousand  dollars  to  any  person  who  will  give  in- 
formation sufficient  to  secure  the  arrest  and  conviction  of  the  party 
or  parties  guilty  of  the  recent  larceny  at  Ainsworth,  W.  T.,  of  a 
])ackage  of  money  alleged  to  contain  eighteen  thousand  seven  hun- 
dred and  eighty  four  dollars  and  twenty-seven  cents,  belonging  to 
Nelson  Bennett;  and  will  also  pay  in  addition  thereto,  ten  per  cent, 
on  all  the  said  money  that  shall  be  recovered  and  paid  over  to  said 
Nelson  Bennett.  '*  W.  J.  Footneb, 

"General  Superintendent." 

It  also  appeared  in  evidence  that  after  the  said  package  of  money 
had  been  delivered  to  the  agent  of  the  appellant  for  transportation, 
addressed  and  directed  as  before  mentioned,  and  while  the  same  was 
in  the  possession  of  appellant,  at  Portland,  Oregon,  the  said  ad- 
dress was  amended  by  the  insertion  of  the  word  *' agent"  before  the 
word  "Northern,"  so  that  it  made  the  said  address  read  ''Agent 
Northern  Pacific  Express  Gompany,  Ainsworth,  W.  T." 

It  was  made  a  material  question  in  the  court  below  as  to  how 
this  change  occurred.  It  was  contended  on  the  part  of  the  appel- 
lant, that  it  resulted  from  a  modification  of  the  original  contract  to 
transport  the  said  package  of  money,  whereby  the  said  Ladd  & 
Tilton  consigned.it  to  the  said  E.  E.  Johnson.  That,  in  fact,  was 
the  appellant's  main  defense  in  the  action,  and  the  proof  of  it  de- 
pended, to  a  great  extent,  upon  the  testimony  of  Mr.  Browning, 
the  assistant  superintendent  at  Portland,  and  Mr.  Tedford,  on  one 
side,  and  Mr.  T.  B.  Wilcox,  the  paying  teller  of  Ladd  &  Tilton,  on 
the  other.  The  question  was  one  of  fact,  and  the  decision  of  the 
jury  thereon,  is  necessarily  final.  It  has,  however,  been  discussed 
in  this  court  to  some  extent,  and  the  letter  of  Ladd  &  Tilton  of  Jan- 
uary 28,  1884,  to  agent  Northern  Pacific  Express  Gompany,  Ains- 
worth, been  referred  to  as  corroborative  of  the  appellant's  testimony 
upon  the  subject.  That  letter,  unquestionably,  tends  to  show  that 
the  package  of  money  might  have  been  intended  to  be  delivered  to 
the  agent  as  consignee,  but  it  certainly  is  not  conclusive  upon  that 
point,  and  the  testimony  of  Mr.  Wilcox  puts  a  different  phase  upon 
the  transaction. 

The  jury,  doubtless,  were  loth  to  believe  that  he  would,  under  the 
circumstances,  with  the  instructions  of  Donnell,  Glark  &  L arable 
before  him  as  to  whom  the  money  should  be  sent  to,  and  conscious 
of  the  consequences  that  might  ensue  to  his  principals  in  case  of  a 
violation  of  those  instructions,  deliberately  agree  to  a  different  ar- 
rangement. At  all  events,  I  conclude  that  the  question,  in  the  light 
of  all  the  surrounding  circumstances,  ought  to  have  been  taken  from 
the  jury. 
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It  was  left  to  them,  and,  for  the  purposes  of  thi&  appeal,  we  mast 
consider  their  verdict,  unless  they  were  misled  by  erroneous  instrac- 
tions,  as  determining  that  no  such  modification  of  said  contract  was 
agreed  upon  by  said  parties.  The  point  last  saggested  being  re- 
moved, it  becomes  necessary  to  consider  the  rights  and  liabilities  of 
the  parlies  in  view  of  the  other  general  circumstances  of  the  case. 

The  package  of  money  having  been  delivered  to  the  appellant  at 
Portland,  addressed  to  the  appellant  at  Ains worth,  with  the  knowl- 
edge upon  the  part  of  its  agents  that  it  belonged  to  respondent,  pre- 
sents a  question  as  to  appellant's  duty,  considered  from  that  stand- 
point. It  was  insisted  upon  the  argument  that  the  appellant,  under 
those  circumstances,  was  itself  the  consignee,  and  that  its  duty  as 
common  carrier  of  the  money  was  performed  when  it  arrived  at  Ain^- 
worth,  and  was  delivered  to  its  agent,  Johnson. 

The  claim  that  the  appellant  could  have  been  both  carrier  and 
consignee  is,  in  my  judgment,  more  fanciful  than  real.  It  would  be 
difficult  even  to  imagine  how  a  party  could  deliver  an  article  to  him- 
self. A  consignment  of  goods  transmitted  through  the  means  of  a 
carrier,  requires  the  intervention  of  the  three  parties,  consignor, 
carrier  and  consignee,  and  they  each  maintain  an  individuality. 
The  two  latter  could  no  more  be  blended  than  one  side  of  a  triangle 
could  be  dispensed  with  and  the  figure  preserved.  The  carrier's 
attempt  to  deliver  the  article  to  himself  would  be  absolutely  futile. 
When  he  begins  the  effort,  he  has  it  in  his  possession,  and  after  he 
has  exhausted  the  effort  he  still  has  it  in  his  possession.  The  prop- 
osition is  logically  untrue,  is  not  susceptible  of  demonstration,  ana, 
to  my  mind,  entirely  figurative.  I  am  aware  that  an  expression  in- 
dicating that  such  a  delivery  might  be  made,  escaped  from  the  coart 
in  Mobile  and  Girard  Railway  Co.  v.  Prewitt,  46  Ab.,  68.  The  court 
said:  *'  Here,  then,  there  was  a  delivery,  as  the  owner  had  directed, 
that  is,  to  the  railroad  company  itself,  or  to  its  agents,  which  was 
the  same  thing."  But  it  was  evidently  an  inconsiderate  remark.  It 
does  not,  however,  follow  that  a  common  carrier  cannot  be  relieved 
from  the  extraordinary  liability  which  the  law  imposes  upon  that 
class  of  persons,  although  he  retain  possession  of  uie  article  trans- 
ported. 

In  the  case  above  referred  to,  the  railway  relieved  itself  from  that 
character  of  liability,  not  by  delivering  the  goods  to  itself,  but  by 
depositing  them  in  its  warehouse,  after  the  failure'  of  the  consignee 
to  DC  present  at  the  depot,  ready  to  receive  them  upon  their  arrival. 
The  goods,  consisting  of  two  boxes  of  merchandise,  were  ordered 
by  the  consignee  and  shipped  by  the  railroad  company,  tinder  an 
agreement,  fairly  inferrible  from  the  circumstances,  that  the  com- 

Sany  would  transport  them  to  the  station,  No.  6,  on  its  line,  and 
eliver  them  there  to  the  consignee,  if  he  were  present  when  they  ar- 
rived; otherwise,  would  deposit  them  in  its  warehouse.  The  con- 
signee was  not  present,  and  the  company  placed  the  goods  in  its  ware- 
house, built,  used  and  maintained  for  the  purpose,  and  of  which 
fact  the  consignee  of  the  goods  had  full  knowledge  when  he  ordered 
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ihem  sent.  The  case  is  similar  to  that  of  Thomas  y.  Boston  Provi- 
dence B.  B.  Co.,  10  Met.,  472.  It  belongs  to  that  class  of  cases, 
where  the  obligation  of  a  carrier  is  affected  by  an  established 
castom  and  usage:  Angell  on  Carriers,  4th  ed.,  sec.  301. 

A  railroad  company  would  hardly  be  expected  to  deliver  goods 
transported  on  its  line  at  a  place  other  than  its  depot,  and  a  custom 
has  arisen  of  depositing  them,  upon  their  arrival,  in  a  warehouse 
provided  for  that  purpose,  in  case  the  consignee  is  not  then  present 
ready  to  receive  them.  The  custom  may,  in  such  case,  enter  into 
and  become  a  part  of  the  terms  of  the  contract  of  carriage.  The 
deposit  in  the  warehouse  is  supposed  to  be  for  the  accommodation 
of  the  consignee ;  and  when  such  is  understood  to  be  the  case,  the 
carrier,  after  such  deposit,  is  relieved  from  the  extraordinary  liabi- 
lity of  common  carrier,  and  answerable  only  as  an  ordinary  depo- 
sitory. No  such  custom,  However,  exists  m  favor  of  an  express 
company.  The  latter  is  not  relieved  from  its  liability  as  carrier 
until  it  has  made  a  personal  delivery  or  tender  of  the  article  con- 
yeyed,  in  case  the  consignee  can  be  found:  Witbeck  v.  Holland,  45 
N.  Y.,  13.  The  personal  delivery  of  the  goods,  or  tender  of  them, 
to  the  consignee,  is  as  much  a  part  of  the  duty  of  an  express  com- 
pany, and  generally  of  a  common  carrier,  as  the  transportation  of 
them,  when  received  by  the  carrier  for  that  purpose.  In  the  present 
case  the  package  of  money  was  received  by  the  appellant,  the 
Northern  l^acific  Express  Co. ,  directed  to  the  Northern  Pacific  Ex- 
press Co.,  Ainsworth,  by  a  superscription  thereon  written.  Its  offi- 
cers and  agents  knew  that  it  belonged  to  the  respondent.  Its  agent 
at  Ainsworth  had  already  been  advised  by  the  respondent  that  he 
had  ordered  it  sent  from  Portland,  and  was  directed  to  deliver  it, 
when  received,  on  order  of  H.  D.  Sims,  countersigned  by  T.  B. 
Taylor. 

Under  these  circumstances  it  was  obviously  the  duty  of  the  ap- 
pellant, not  only  to  carry  the  package  to  Ainsworth,  but  to  deliver 
it  personally  to  the  respondent,  or  upon  his  order,  if  the  parties 
could  be  found,  and  its  duty  as  common  carrier  was  not  performed, 
until  reasonable  efforts  were  made  by  it  to  inforin  those  parties  that 
the  package  had  arrived,  and  was  waiting  to  be  delivered.  The  case 
is  entirely  unlike  that  of  the  shipment  of  goods  by  a  carrier  under  a 
known  usage  and  course  of  business,  that  that  they  are  to  be  de- 
posited in  the  carrier's  warehouse,  or  under  a  contract  that  the  cur- 
rier is  to  hold  them  for  the  accommodation  of  the  consignee.  The 
appellant's  agent  at  Ainsworth,  instead  of  being  engaged  in  exhib- 
iting a  part  of  the  monev  at  saloons,  should  have  been  making 
efforts  to  notify  Sims  and  Taylor  that  it  had  arrived  and  was  ready 
to  be  delivered.  This  might  have  occasidned  some  inconvenience 
to  the  express  company,  as  those  parties  were  some  thirty  miles 
away,  but  that  matter  should  have  been  considered  before  it  under- 
took the  business,  and  been  provided  against. 

It  is  unnecessary  to  determine  what  the  rights  of  the  parties 
would  have  been  if  the  appellant  had  not  known  who  the  money 
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belonged  to,  and  had  not  been  informed  to  whom  it  was  to  be  de- 
livered. In  other  words,  if  Ladd  &  Tilton  had  merely  deposited 
the  package  with  the  appellant,  addressed  in  the  manner  it  was,  and 
had  not  been  informed  as  to  whom  it  belonged,  nor  been  instrncted  by 
the  owner  of  it  in  regard  to  its  delivery.  Sach  was  not  the  case, 
and  the  transaction  must  be  viewed  in  the  light  of  its  sarroandioffs. 
In  that  view  of  it  we  cannot  regard  the  appellant  as  the  mere  ae- 
pository  of  the  money  at  any  time  prior  to  the  time  it  was  stolen. 
The  delivery  of  the  money  to  appellant*s  agent,  Johnson,  and  taking 
his  receipt  therefor,  did  not  constitute  a  delivery  that  relieved  the 
appellant  of  its  duty  in  the  premises  as  common  carrier.  If  the 
jury  had  found,  under  the  evidence,  that  there  was  expressly  or 
impliedly  an  agreement  that  the  appellant  should  deliver  the  money 
to  Johnson,  as  agent  of  respondent,  our  holding  would  be  different. 
And  the  authorities  seem  to  hold  that  where  the  goods  are  consigned 
to  the  owner  in  pare  of  an  agent  of  the  carrier,  a  delivery  to  such 
agent  will  constitute  a  complete  delivery,  and  exonerate  the  carrier, 
but  such  determination  must  proceed  upon  the  ground  of  a  tacit  un- 
derstanding between  the  parties  that  the  cftirrier's  agent  was  to  be- 
come the  agent  of  the  owner  for  the  receipt  of  the  goods,  but  un- 
fortunately for  the  appellant  in  this  case,  the  jury  made  no  sach 
finding;  on  the  contrary,  thev,  in  effect,  found  that  Johnson  was  not 
the  agent  of  the  respondent,  for  any  such  purpose,  which  completely 
put  an  end  to  that  branch  of  the  appellant's  defense. 

The  defense  that  the  respondent  failed,  when  he  made  the  written 
demand  for  money  at  Portland  on  the  sixteenth  day  of  February, 
1884,  to  present  the  appellant's  receipt  of  its  shipment,  in  conformitv 
with  the  terms  and  conditions  of  the  receipt,  might,  according  to 
some  of  the  authorities,  have  been  a  bar  to  the  respondent's  action. 
It  is  an  open  question  as  to  whether  such  a  condition,  in  a  receipt  of 
that  character,  is  reasonable  or  not,  but  in  any  event,  it  was  a  con- 
dition that  the  appellant  had  the  right  to  waive,  and  we  are  of  the 
opinion  that  it  did  waive  it  by  not  exacting  a  compliance  therewith 
v^en  the  demand  was  made. 

If  the  payment  of  the  money  had  been  withheld  upon  that  ground, 
.  especially,  the  appellant  would  have  been  in  a  condition  to  claim  it 
as  a  defense,  but  it  did  not  require  a  surrender  of  the  receipt  as  the 
alternative  of  its  payment  of  the  loss.  Had  it  done  so,  the  proba- 
bilities are,  that  the  respondent  would  have  complied  strictly  with 
the  condition,  and  the  law  suit  been  preventea.  The  condition 
must  be  supposed  to  have  been  inserted  in  the  receipt  for  the  bene- 
fit of  the  appellant,  and  if  its  refusal  to  pay  the  claim,  when  de- 
manded, was  upon  the  ground  that  it  had  discharged  the  doty  it 
owed  the  respondent,  it  ought  not  to  be  allowed  to  complain  of  the 
non-production  of  that  instrument.  Its  right  to  exact  it  in  any  case 
is  merely  technical,  and,  if  insisted  on,  would  have  the  appearance 
of  captiousness.  As  to  whether  or  not  it  was  a  reasonable  condition, 
we  express  no  opinion.  Our  decision  of  the  point  is  upon  the 
ground  suggested,  that  the  appellant  waived  the  right  to  exact  a 


Sup.  Gt.  Or.]    Bennett  v.  Nobthxbn  Pao.  Express  Go.  8|67 

ooni^iance  with  it  by  making  a  general  refusal  to  pay  the  money, 
bstead  of  making  it  specifically  npon  that  ground.  Courts  ought  to 
construe  conditions  that  are  apparently  unimportant,  but  which,  in 
terms,  forfeit  a  claim  if  not  complied  with  strictly.  That  is  sup- 
posed to  be  the  rule  in  all  cases  of  forfeiture.  The  other  defense, 
tbftk  the  respondent  should  have  been  at  the  express  office  at 
Aiosworth  when  the  money  arrived,  ready  to  receive  it,  could  not 
be  sustained  without  proof  that  such  was  the  contract,  and  the  fact 
that  the  package  was  directed  as  before  mentioned,  in  view  of  the 
other  facts,  did  not  establish  such  proof,  whatever  might  have  been 
the  effect  if  it  had  stood  alone.  If  it  could  have  been  inferred  from 
the  address  upon  the  package  that  the  appellant  was  to  retain  the 
money  at  Aiasworth  to  suit  the  convenience  of  some  owner  who 
should  thereafter  call  for  it,  that  inference  was  rebutted  by  the 
proof  that  the  appellant  knew,  when  it  received  the  package,  the 
person  to  whom  it  belonged  and  had  been  instructed  to  deliver  it  on 
the  order  of  Sims,  countersigned  by  Taylor,  and  the  appellant's 
obligation,  construed  by  the  facts  and  circumstances  of  the  case, 
required  it  to  carry  the  money  from  Portland  to  Ainsworth,  and  de- 
Uver  it  to  the  person  Sims  should,  by  his  order  countersigned  by 
Tay]or,  appoint  to  receive  it.  A  delivery  was  not  dispensed  with, 
but,  on  the  contrary,  it  was  enjoined.  Until  such  delivery  was  made, 
or  dispensed  with,  in  consequence  of  the  neglect  of  the  respondent 
after  he  or  his  agents  were  notified  of  the  arrival  of  the  money  to 
call  for  it,  the  duty  of  the  appellant  •  pertaining  to  the  matter,  was 
unperformed  and  it  remained  liable  in  its  cnaracter  of  common 
earrier. 

Upon  the  facts  of  the  case,  including  those  necessarily  found  by 
the  jury,  we  conclude  that  the  law  is  with  the  respondent,  unless 
there  was  error  in  the  admission  of  evidence  or  in  the  instructions 
the  court  gave  to  the  jury. 

The  first  exception  taken  by  appellant  was  to  the  ruling  of  the 
oourt  upon  the  motion  for  a  non-suit.  The  motion  was  made  after 
the  respondent  had  submitted  certain  of  his  evidence  tending  to 
prove  facts  alleged  in  his  complaint,  and  the  court  overruled  it. 
Something  was  said  upon  the  argument  that  all  the  proofs  in  the 
ease  tending  to  establish  the  respondent's  alleged  cause  of  action, 
had  not  been  given  when  he  rested  his  case,  and  the  motion  for  a 
non-suit  was  made,  but,  as  I  understand  the  rule,  that  fact  is  en- 
tirely unimportant.  If  the  respondent,  when  he  rested,  had  not 
E roved  a  cause  sufficient  to  be  submitted  to  the  jury,  yet  the  appel- 
ant, after  the  motion  was  overruled,  went  into  his  defense,  and  the 
respondent  then  supplied  his  proofs  so  as  to  render  them  sufficient, 
the  appellate  court  will  not  review  the  ruling  upon  the  motion.  If 
the  appellant  desired  to  raise  the  question  of  the  sufficiency  of  the 
respondent's  proofs,  at  the  time  he  first  rested  his  case,  he  should 
have  rested  also.  This  court  would  not  be  justified  in  reversing  the 
judgment  in  conseguence  of  the  refusal  to  non-suit  the  respondent, 
uiless  it  were  satisfied  that  from  all  the  evidence  given  upon  the 
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trial,  he  had  failed  to  prove  a  cause  sufficient  to  be  submitted  to 
the  jury.  The  view  we  nave  already  indicated  regarding  the  merits 
of  the  case,  disposes  of  the  question  of  non-suit,  so  far  as  we  are 
authorized  to  consider  it  upon  this  appeal. 

The  next  exception  was  to  the  ruling  of  the  court  below  upon  the 
objection  to  the  admission  in  evidence  of  the  circular  notice,  signed 
by  Footner,  offering  the  reward.  We  think  that  evidence  was  com- 
petent. It  was  an  admission  of  the  appellant,  not  of  one  of  its 
agents,  an  act  from  which  could  be  inferred  an  acknowledgment 
upon  the  part  of  the  company  that  it  was  liable  for  the  loss  of  the 
money.  That  character  of  evidence  is  admissible:  Fox  v.  Adams 
Express  Co.  ,116  Mass.,  292.  It  mattered  not  when  the  circalar 
was  issued;  it  tended  to  show  an  acknowledged  liability  upon  the 
part  of  the  appellant,  and  was  properly  received  in  evidence  for  that 

f)urpose.     The  act  was  not  conclusive;  it  was  open  to  explanation, 
ike  the  adjustment  of  a  loss  on  a  policy  of  insurance,  but,  never- 
theless, a  competent  admission  to  be  given  in  proof. 

The  next  exception  was  to  the  ruling  of  the  court  upon  the  objec- 
tion to  the  question  asked  the  witness,  E.  E.  Johnson,  which  ques- 
tion was  as  follows:  ''In  what  capacity  and  for  whom  were  you  act- 
ing in  the  receipt  of  the  package  of  money  in  question?"  He 
answered  ''  that  he  was  acting  for  the  Northern  Pacific  Express  Com- 
pany." The  ground  of  the  objection  was,  that  it  referred  aquestioa 
of  law  to  the  witness;  that  it  called  for  an  answer  involving  a  con- 
struction of  the  contract  entered  into  between  the  parties,  in  view 
of  the  circumstances  under  which  the  package  was  sent,  and  received 
by  him.  But  it  could  not  have  been  so  understood  by  the  counsel 
who  put  the  question,  or  by  the  court  who  permitted  the  answer  to 
be  given,  nor  would  the  witness  have  been  likely  to  have  attempted 
to  answer  it  if  he  had  supposed  that  it  covered  as  broad  grounds  as 
that.  He  evidently  understood  that  the  inquiry  only  related  to  his 
immediate  business  connection  with  the  parties  at  the  time.  In  that 
view  the  question  was  proper,  but  under  the  other  it  would  have 
been  an  atfront  to  the  court  to  have  asked  it.  We  are  not  author- 
ized to  presume  error,  and  hence  conclude  that  the  question  was  not 
intended  nor  understood  by  the  court  as  intended  to  elicit  from  said 
witness  his  conclusion  as  to  the  capacity  in  which  he  was  acting, 
and  for  whom  he  was  acting,  in  his  receipt  of  the  package,  formed 
from  the  facts  and  circumstances  of  the  case,  but  that  it  was  merely 
an  inquiry  as  to  the  fact  of  his  relation  to  the  parties  in  the  trans- 
action of  the  business.  He  must  have  known  whether  he  was  agent 
for  the  express  company  or  for  Nelson  Bennett  in  the  receipt  of  the 
money,  or  for  both,  from  facts  within  his  own  knowledge;  and,  cer- 
tainly, he  was  not  expected  to  state  the  fact  from  ulterior  facts  of 
which  he  had  no  personal  knowledge.  It  is  probable  that,  as  be- 
tween the  witness  and  the  express  company,  he  might  have  been  the 
agent  of  the  latter,  and  at  the  same  time,  as  between  the  company 
and  Bennett,  have  been  the  agent  of  Bennett.  If  Ladd  k  Tilton 
had  agreed  with  the  express  company  that  the  package  should  be 
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sent  to  Ainsworth,  in  the  manner  it  was  sent,  and  that  Johnson 
should  receive  and  hold  it  for  Bennett,  as  between  the  contracting 
parties,  the  law  would  have  regarded  Johnson  as  the  agent  for  Ben- 
Detty  although  he  was  not  privy  to  the  contract.  But  we  have  no 
right  to  presume  that  the  question  asked  the  witness  had  reference 
to  any  agency  of  that  character,  or  was  so  understood.  The  excep- 
tion, therefore,  was  not  well  taken. 

,  The  exception  to  the  ruling  of  the  court  upon  the  objection  of 
appellant's  counsel  to  the  question  asked  the  witness  Wilcox,  as  to 
whether  he  had  received  any  letter  from  Donnell,  Glark  &  Laribie, 
showing  their  disapproval  of  his  action  in  the  matter  of  sending  the 
money,  is  claimed  to  have  been  well  taken;  also  the  exception  to  the 
ruling  of  the  court,  upon  the  objection  of  said  counsel  to  the  ques- 
tion asked  the  witness,  H.  B.  Sims,  as  to  what  he  did  when  he. ar- 
rived at  the  office  of  appellant  at  Ainsworth,  in  obedience  to  certain 
instructions  referred  to  in  the  question,  but  I  am  unable  to  under- 
stand how  the  answer  to  the  former  question  could  have  affected  the 
verdict  of  the  jurv.  It  may  not  have  been  material,  but  it  was 
harmless,  and  could  not  have  prejudiced  the  appellant.  The  latter 
question,  in  my  opinion,  was  competent.  The  respondent  had  in- 
structed Sims  that  money  would  be  sent  to  Ainsworth  for  respond- 
ent, and  Sims  produced  letters  of  instructions  concerning  it.  I 
think  the  objection  to  that  question  was  properly  overruled.  The 
remaining  exceptions  were  taken  to  the  charge  given  by  the  court 
to  the  jury,  and  in  the  refusal  of  the  court  to  charge  as  requested 
bt  the  appellant's  counsel.  We  have  examined  the  several  instruc- 
tions given  by  the  court,  and  believe  them  to  be  substantially 
correct. 

The  appellant's  objections  to  them,  in  the  main,  arise  out  of  the 
view  its  counsel  takes  as  to  the  nature  and  extent  of  the  duty  the 
appellant  was  under  in  regard  to  the  delivery  of  the  money  in  ques- 
tion. They  have  been  considered,  generally  in  the  review  of  the 
merits  of  the  case.  The  defense  interposed  by  the  appellant,  that 
after  the  package  of  money  was  deposited  with  its  agents  for  trans- 

Eortation,  and  was  still  in  the  city  of  Portland,  and  before  its  de- 
very  to  the  express  messenger,  the  appellant  and  Ladd  k  Tilton 
mutually  agreed  to  modify  the  contract  so  as  to  consign  the  money 
to  E.  E.  Jonnson,  was  fairly  submitted  by  the  court  to  the  jury. 
The  court  went  further,  and  instructed  the  jury  that  the  appellant 
was  not  liable  if  they  found  that  it  was  the  understanding  oetween 
Ladd  &  Tilton  and  appellant,  that  the  latter  was  to  take  the  money 
to  Ainsworth,  and  after  it  arrived  there,  retain  it  for  respondent: 
Eleventh  instruction.  By  sharp  criticism  some  inaccuracies  may  be 
pointed  out  in  reference  to  the  instructions,  but  they  were  intelligi- 
ole  and  conveyed  to  the  minds  of  the  jury  a  correct  idea  of  the  law 
applicable  to  the  facts  of  the  case. 

We  have  also  examined  the  instructions  asked  to  be  given  to  the 
jury  by  the  appellant's  counsel,  and  refused  by  the  court,  and  we 
fina  that  they  contain  no  more  than  the  counsers  theory  of  the  case. 
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which  thej  have  been  endeavoriDg  to  establish  as  a  defense.  Oar 
view  of  the  matter  embraced  in  the  proposed  instructions  has  been 
fully  expressed  in  our  consideration  of  the  grounds  of  the  defense, 
and  it  is  unnecessary  to  restate  it,  further  than  to  reaffirm  that  it  is 
the  duty  of  a  common  carrier  to  deliver  the  article  personally  to  the 
consignee  if  he  be  found,  and  if  not  found,  to  use  reasonable  efforts 
to  ascertain  his  whereabouts,  and  to  notify  him  of  its  arrival;  that 
the  carrier's  duty  in  such  case  is  not  discharged  until  such  delivery, 
or  until  after  reasonable  efforts  have  been  made  to  find  and  notify 
the  consignee  as  mentioned ,  and  that  the  carrier  will  not  be  con- 
sidered, or  treated  as  a  consignee  of  the  goods,  or  relieved  from  his 
duty  to  deliver  them,  or  make  reasonable  efforts  to  find  the  party 
for  whom  they  are  intended,  because  of  the  package  being  addressed 
to  the  carrier  at  a  particular  place,  when  he  knows  the  owner  and 
has  received  directions  from  him  as  to  whom  to  deliver  it  to,  unless 
there  has  been  an  understanding  between  the  parties  to  the  transac- 
tion, that  the  carrier  should  hold  the  package  for  the  convenience 
of  the  owner,  in  which  latter  case  he  would,  from  the  time  of  the 
arrival  of  the  article,  be  answerable  only  as  an  ordinary  depository 
thereof. 

In  this  case,  the  question  as  to  the  understanding  of  the  parties 
upon  that  subject  was  properly  submitted  to  the  jury,  and  their  ver- 
dict is  decisive  of  it. 

The  judgment  is  therefore  affirmed. 


SUPREME  COURT  OF  WASHINGTON  TERRITORY. 

Bbsemeb  v.  Bubgess. 

JvJIv  Term,  1884, 

Admibsions  in  PLEADiNas— Vkbdtot— lNTKBBST.~An  admission  in  an  answer  tliat  the 
goods  8ued  for  were  furnished  the  defendant,  but  that  the  same  were  only  worth  a  certain 
sum,  less  than  the  amount  demandeii,  does  not  relieve  the  plaintiff  from  the  necessity  of 
proving  the  reasonable  value  of  the  goods  if  he  desires  to  recover  an  amount  greater  than  taat 
admitted.  If  no  such  evidence  is  offered,  the  plaintiff  is  entitled  to  a  verdict  for  the  amount 
admitted,  with  interest  thereon  from  the  commencement  of  the  action  to  the  date  of  the 
verdict. 

Appeal  from  the  district  court.    The  opinion  states  the  faete. 

jB.  L.  Sharpateiriy  for  the  plaintiff  in  error. 

J.  Alien  and  J.  D.  Crowley,  for  the  defendant  in  error. 

Greene,  G.  J.     On  the  ninth  day  of  June,  1883,  the  plaintiff  in 
error  began  an  action  in  the  district  court  to  recover  for  goods, 
wares  and  merchandise,  sold  and  delivered  by  plaintiff  to  defendant 
in  November,  1882,  what  they  were  reasonably  worth,  alleging  the 
value  to  be  six  hundred  dollars  and  fifty  cents,  and  that  defendant 

E remised  to  pay  that  sum  therefor,  and  claiming  judgment  for  six 
undred  dollars  and  fifty  cents^  with  interest  thereon  and  coats. 
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Defendant  demanded  a  bill  of  particulars,  which  was  duly  served  and 
filed,  showing  plaintiff's  claim  to  be  for  ten  thousand  cigtirs  at  sixty 
dollars  per  thousand,  sold  and  delivered  by  plaintiff  to  defendant. 

On  the  third  of  September,  1883,  the  defendant  answered,  deny- 
ing that  the  goods  were  worth  any  greater  sum  than  three  hundred 
and  ninefcy-nine  dollars  and  fifty  cents,  and  setting  up,  that  in  No- 
vember, 1832,  plaintiff  agreed  to  sell  and  deliver  to  defendant,  ten 
thousand  cigars,  at  the  agreed  price  of  sixty  dollars  per  thousand, 
that  the  s£?e  was  by  sample,  with  a  warranty,  and  that  defendant 
a^eed  to  pay  therefor  at  the  rate  of  sixty  dollars  per  tiiousand,  if  the 
cigars  should,  be  good  and  merchantable,  and  equal  to  sample.  De- 
fendant further  set  up  in  his  answer,  that  under  said  agreement 
plaintiff  sold  and  delivered  to  the  defendant  ten  thousand  cigars, 
the  same  being  the  goods,  wares  and  merchandise  described  in 
plaintiff's  complaint,  and  that  the  cigars  were  not  equal  to  warranty, 
and  were  not  worth  over  three  hundred  and  ninety-nine  dol- 
lars and  fifty  cents,  but  were  worth  two  hundred  dollars  less 
than  they  would  have  been  worth  had  they  been  equal  to  the  war- 
ranty, to  the  defendant's  damage  in  the  sum  of  two  hundred  dollars. 
On  the  day  of  filing  his  answer,  defendant  deposited  four  hundred 
dollars  with  the  clerk  of  the  court,  and  a  sum  equal  to  the  accrued 
costs,  and  demanded  judgment  for  the  costs  accruing  thereafter. 
Plaintiff  replied  to  the  answer  by  denying  the  warranty,  the  sale  by 
sample,  the  breach  of  warranty  and  the  defendant's  damages. 

The  action  proceeded  to  a  trial  by  jurv,  whereupon  the  plaintiff 
offered  in  evidence  an  order  from  defenaant  upon  plaintiff  for  ten 
thousand  cigars  of  a  certain  brand,  at  sixty  dollars  per  thousand, 
which  being  admitted  in  evidence,  the  plaintiff  rested.  Then  the 
defendant,  without  offering  anv  evidence,  moved  the  court  to  in- 
struct the  jury  to  find  for  the  plaintiff  the  sum  admitted  in  defend- 
ant's answer.  The  court  gave  the  instrpction,  to  the  giving  of 
which  the  plaintiff  duly  excepted,  and  his  exception  was  allowea  by 
the  court. 

Thereupon,  the  jury,  complying  with  the  direction  of  the  court, 
without  leaving  their  seats,  gave  a  verdict  for  plaintiff  for  four  hun- 
dred dollars,  and  for  twenty-four  dollars  and  ninety-five  cents 
costs,  accrued  before  the  filing  of  defendant's  answer.  Plaintiff 
moved  for  a  new  trial,  but  his  motion  was  overruled  by  the  court. 
Exception  to  this  ruling  was  duly  taken  and  allowed.  Afterwards 
judgment,  in  accordance  with  the  verdict,  was  duly  given  by  the 
court. 

It  is  urged  before  us  that  the  court  erred  in  directing  a  verdict 
for  the  sum  admitted  in  the  answer,  and  that  the  error  consisted  in 
disregarding  an  express  admission  in  the  answer  that  defendant 
promised  to  pay  the  sum  of  six  hundred  dollars  for  the  cigars.  But 
we  do  not  find  in  the  answer  anything  more  than  a  qualified  admis- 
sion, an  admission  which,  if  the  plaintiff*  sought  to  avail  himself  of  it 
for  any  purpose,  would  have  to  be  taken  with  the  qualification.  It  was 
not  Buch  an  admission  as  would  relieve  plaintiff,  in  order  to  show  a 
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Tight  to  recover  a  greater  sum  than  that  admitted,  from  the  neces- 
sity of  offering  proof  of  a  greater  reasonable  worth.  Therefore 
there  was  no  error  in  the  court's  action  on  that  score. 

But  it  is  further  contended  that  the  instruction  of  the  court  was 
wrong  in  that  it  should  have  required  the  jury  to  include  in  their 
verdict  interest  in  the  sum  admitted  to  be  due,  computed  from  the 
commencement  of  the  action  to  the  time  of  verdict.  This  proposi- 
tion we  deem  to  be  sound.  Defendant's  admissions  related  back  to 
the  date  of  plaintiff's  allegations,  and  conceded  that,  at  that  date, 
namely,  the  day  of  beginning  the  suit,  there  was  an  indebtedness 
of  four  hundred  dollars.  As  between  the  parties  the  indebtedness 
should  be  considered  as  liquidated  at  that  date,  and  the  verdict 
should  have  conformed  to  that  stute  of  the  faqt:  McCollum  v.  Sew- 
ard et  al.,  62  N.  T.,  316;  Van  liennselaer  v.  Jewett,  2  N.  T.,  135; 
Mercer  v.  Vase,  67  N.  T.,  56;  Simpson  v.  Greene,  13  Allen,  326; 
Mote  V.  R.  R.  Co.,  55  Iowa,  612;  Porter  v.  Patterson,  15  Penn.  St., 
,229;  Gleason  V.  Briggs,  28  Vt. ,  135. 

But  it  is  said,  on  the  other  side,  that  the  question  of  interest  was 
a  small  matter  to  which  the  attention  of  the  district  court  was  not 
drawn,  and  which  this  court  will,  therefore,  not  now  regard.  It  is 
true  that  it  was  a  matter  of  only  about  nine  dollars,  but  the  priaci- 

1)le  involved  in  not  allowing  it,  is  an  important  one,  and  the  disal- 
owance  of  it  threw,   practically,  the  costs  of  the  cause  upon  the 
plaintiff. 

We  are  of  opinion  that  the  district  court  erred  in  not  requiring 
the   jury  to  include  in  their  finding,    interest  from  the  day    the 
action  was  begun.     The  judgment  of  that  court  will,  therefore,  be 
reversed  and  the  cause  remanded  for  further  proceedings. 
HoYT,  A.  J.,  and  Turner,  A.  J.,  concurred. 


SWEENT  V.  JaBOSON  ET  AL. 

Jfdp  Term,  1884^ 

Bbrach  of  Building  Contract — Damages— Verpict. —In  an  action  for  breach  of  a  odd- 
tract  to  furnish  pressed  brick  to  be  used  in  a  building,  damages  to  the  appearance  of  the 
buikling,  caused  by  the  use  of  inferior  brick,  cannot  be  recovered,  if  it  appears  that  the 
plaintiff  made  no  effort  to  obtain  the  kind  of  brick  contracted  to  be  furnished. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 
J.  B,  Allen,  for  the  appellant. 
Andrews  dk  Jones,  for  the  appellees. 

Turner,  A.  J.  Appeal  from  the  first  judicial  district  holding 
terms  at  Cheney. 

This  was  an  action  in  the  court  below  to  recover  damages  for  the 
breach  of  a  contract  to  furnish  enough  common  and  facea  brick  or 
pressed  brick  to  complete  a  building  to  be  erected  at  Spokane  Falls. 
The 'appellant,  who  was  the  defendant  below,  answered  as  a  defense 
to  the  complaint,  a  prior  breach  of  the  contract  on  the  part  of  the 
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appellees  in  failing  to  pay  for  the  brick  as  they  were  delivered,  and 
u  release  upon  his  part  thereby  from  obligation  to  farther  comply 
with  the  contract.  Numerous  questions  upon  the  introduction  of 
testimony  found  against  this  defense  arose  in  the  court  below  and 
exceptions  were  reserved  to  the  rulings  of  the  court  thereon  and  to 
instructions  given  by  the  court  to  the  jury  concerning  defense. 

We  find  no  error  in  said  rulings  or  instructions.  We  think, 
however,  that  there  was  no  evidence  in  the  case  to  warrant  a  verdict 
for  the  full  amount  recovered  by  appellees. 

The  damages  claimed  in  the  complaint  were : 

1.  The  diflference  between  the  purchase  price  of  the  brick  which 
was  procured  to  finish  the  building  after  the  breach  by  the  appel- 
lant, and  the  contract  price  under  the  contract  with  appellant. 

2.  Damage  to  the  appearance  and  finish  of  the  building,  caused 
by  appellant's  failure  to  furnish  pressed  or  faced  brick  with  which 
to  finish  the  front  of  the  building,  thus  rendering  it  necessary  for 
the  appellees  to  finish  the  front  of  the  building  with  common  brick. 

According  to  the  testimony  of  appellees,  they  purchased  fifty- 
seven  thousand  additional  brick  with  which  to  finish  the  building, 
after  the  default  of  the  appellant,  paving  thirteen  dollars  and  fifty 
cents  per  thousand  for  forty  thousand,  and  fifteen  dollars  and  fifty 
cents  per  thousand  for  the  additional  seventeen  thousand.  As  the 
contract  price  with  the  appellant  was  nine  dollars  per  thousand,  it 
needs  but  a  simple  computation  to  show  that  the  damage  under  this 
head  was  in  the  neighborhood  of  three  hundred  dollars. 

The  verdict  against  appellant  was  for  eight  hundred  dollars.  The 
excess  over  three  hundred  dollars,  therefore,  must  have  been  for 
damage  to  the  appearance  and  finish  of  the  building  caused  by  the 
use  of  common  brick  in  the  finish  of  the  front  of  the  building.  This 
defect  in  the  building  was  a  proper  subject  for  the  computation  of 
damage,  if  the  evidence  on  the  trial  had  disclosed  that  it  was  the  nec- 
essary result  of  the  breach  of  the  contract  by  the  appellant. 

The  evidence,  however,  shows  no  more  than  that  the  appellees, 
when  they  found  that  the  appellant  would  furnish  no  more  pressed 
brick,  changed  their  plans  as  to  the  finish  of  the  front  of  the  build- 
ing, and  concluded  to  finish  it  with  common  brick.  It  does  not 
show  an  inability  to  procure  pressed  brick  from  other  persons  in 
Spokane  Falls,  at  the  same  or  a  less  price  than  they  had  agreed  to 
pay  the  appellant.  On  the  contrary,  it  shows  affirmatively  that  they 
failed  to  make  inquiries  on  the  subject  before  changing  tneir  plan  of 
construction.  Under  these  circumstances  they  were  not  entitled  to 
have  a  verdict  from  the  jury  for  damage  caused  by  the  change.  The 
damages,  therefore,  were  excessive,  and  the  motion  for  a  new  trial 
based  upon  that  ground  should  have  been  granted,  unless  the  ap- 
pellees had  remitiied  the  excess. 

No  offer  to  remit  having  been  made  in  this  court,  the  judgment  of 
the  court  below  is  reversed,  and  the  »cause  remanded  for  further 
proceedings. 

HoYT,  A.  J.,  andGBEENE,  C.  J.,  concurred. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9,44a 

Regents  op  the  Univebsity  of  Caufobnia.  v.  Dunn,  Contbolleb,  etc. 

In  Bank.    Filed  March  16,  1885, 

» 

FoNOS  OF  State  UwiVKBStTT— How  Drawn  krom  Trkasurt.— The  funds  and  aecuritie" 
r1ep(»ited  by  the  regents  of  the  University,  in  the  state  treasury,  for  safe  keeping,  may  be 
drawn  therefrom  in  the  manner  provided  by  the  statute  of  1883,  page  54,  without  the  wsrrant 
of  the  controller. 

Apflioation  for  a  writ  of  mandamus  to  compel  the  state  controller 
to  draw  a  warrant  in  favor  of  the  petitioner. 

J.  B.  Jilhoon,  for  the  petitioners. 
Attorney  Genercd,  for  the  respondent. 

The  Court.  The  funds  and  securities  deposited  by  the  regents  of 
the  University  in  the  state  treasury,  for  safe  keeping,  may  be  drawn 
therefrom  in  the  manner  provided  by  the  statute.  The  statutes 
which  authorize  the  deposit,  provide  how  it  shall  be  withdrawn.  It 
is  clear  that  the  first  clause  of  section  22,  article  lY ,  of  the  constitu- 
tion, was  not  intended  to  apply  to  these  funds  and  securities. 

Application  denied. 


No.  9,439. 

Begbnts  of  UNiYEBsriT  OF  Califobnia  v.  Januabt,  Tbeasobeb,  nc* 

In  Bank,    Filed  March  16, 1886, 

Regents  of  University— Funds  op,  in  Possession  of  State  Trbasuber— How 
Drawn. — Under  the  statute  of  1883,  pa^e  54,  the  treasurer  of  the  State  mmt  ddivarto  the 
treasurer  of  the  reg<)nts  of  the  University  of  California  any  and  all  monejrs  belGOgiag  to 
them  and  deposited  with  him,  upon  the  presentation  to  him  of  a  resolution  of  the  regents, 
indorsed  by  the  governor  of  the  state,  demanding  the  same.  The  treasurer  of  the  state  can- 
not require,  in  addition  thereto,  a  warrant  of  the  oontroUer,  or  the  depotdtiog  of  an  equiva- 
lent security,  nor  question  the  use  which  the  regents  propose  to  make  of  the  money. 

Applioation  for  a  writ  of  mandamus.  The  opinion  states  the 
facts. 

J.  B.  Mhoon,  for  the  petitioners. 
Attorney  Oeneral,  for  the  respondent. 

Shabpstein,  J.  The  statute  makes  it  the  duty  of  the  treasurer  of 
this  state  ''to  receive  and  safely  keep  all  funds  and  securities  de- 
posited as  herein  provided,  in  the  state  treasury,  by  the  regents  of 
the  University  of  California,  subject  at  all  times  to  the  control  and 
management  of  said  regents;  and  the  state  treasurer  shall  deliver 
any  or  all  of  said  securities  and  funds  so  deposited  in  the  state 
treasury  to  the  treasurer  of  the  regents  of  the  University  of  Cali- 
fornia, upon  presentation  to  him  of  a  resolution  of  the  said  regents, 
indorsed  by  the  governor  of  tue  state,  demanding  the  same  or  any 
portion  thereof:*'  Stats,  and  Amdts.  to  Codes^  1883^  p.  54. 
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It  appears  that  Hbe  treasurer  of  the  regents  presented  to  the  re- 
spondeoii,  who  was  then  state  treasurer,  a  resolution  of  the  regents, 
indorsed  by  the  governor,  directing  respondent  to  deliver  to  the 
treasurer  of  the  regents  fonr  thousand  dollars  of  the  funds  deposited 
by  the  said  regents  in  the  state  treasury  for  safe  keeping,  and  that 
he  refused  so  to  do. 

The  authority  of  the  state  'treasurer  to  receive  any  securities  or 
fands  of  the  university  is  derived  solely  from  the  statute  which  re- 

3 aires  him  to  deliver  such  funds  and  securities  when  requested  to 
0  so  in  the  manner  prescribed  hj  the  statute. 

The  act  of  March  23, 1868,  entitled  ''An  act  to  create  and  organ- 
ize the  University  of  California,"  provides  that  ''AH  moneys  which 
may  at  any  time  be  in  the  state  treasury,  and  subject  to  the  use  of 
the  said  board  of  regents,  may  be  drawn  therefrom  by  the  president 
of  the  board  upon  the  order  of  said  board,  in  favor  of  the  treasurer 
of  the  University."  And  the  constitution  declares  that  "The  Uni- 
versity of  California  shall  constitute  a  public  trust,  and  its  organiza- 
tion and  government  shall  be  perpetually  continued  in  the  form  and 
character  prescribed  by  the  organic  act  creating  the  same,  passed 
March  23, 1868,  and  the  several  acts  amendatory  thereof,  subject  only 
to  such  legislative  control  as  may  be  necessary  to  insure  compliance 
with  the  terms  of  its  endowments  and  the  proper  investment  and 
security  of  its  funds:"  Art.  IX,  sec.  9. 

In  view  of  these  statutory  and  constitutional  provisions  we  do  not 
doubt  that  it  was  the  duty  of  the  respoDdent  to  comply  with  the 
lesolntion  of  the  regents,  without  requiring,  in  addition  thereto,  a 
warrant  of  the  controller,'  or  the  depositing  of  an  equivalent  secu- 
rity; and  without  regard  to  the  use  which  the  regents  proposed  to 
make  df  the  money.  With  that  the  respondent  had  nothing  to  do. 
Nor  can  we  pass  upon  that  question  in  this  proceeding.  We  might 
give  our  individual  views  on  it,  but  we  more  than  doubt  the  pro- 
priety of  doing  so.  The  onlv  question  which  we  can  decide  is  whe- 
ther, upon  the  facts  disclosed  by  the  record,  a  writ  should  issue  as 
prayed.  The  fact  of  a  proper  demand  having  been  made  on  the 
respondent,  and  his  having  refused  to  perform  a  duty  plainly  de- 
volved on  him  by  law,  entitles  the  petitioners  to  the  writ. 

Ordered  that  the  writ  issue  as  prayed. 

MoKbb,  J.,  Boss,  J.,  Mtbice,  J.,  Thornton,  C.  J.,  and  McKin- 
STBT,  J.,  concurred. 


No.  8,841. 

Bennett  v.  Truebody. 

Devarttnent  Two,    Filed  March  17^  1S85, 

SsrpLOTBR  NOT  Liable  POR  NfiOLiQENCE  op  I.VDRPEND7.Nr  CovTRVOTOR.— A-n  ownar  of  a 
boilding  who  employs  a  plumber  to  make  rep  mm  on  a  wat)r  pipe  thjrein,  and  p3riniti  him 
to  perform  such  work  in  his  own  way,  i^  not  rdipm^ibU  for  iniurloi  to  t!iiri  pirioai  cviiad 
by  the  negligence  of  the  pluniber^s  employees.  In  such  ca»e  the  pluinbar  is  an  iniepanidnt 
contractor. 
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Appeal  from  a  judgment  of  the  saperlor  ooart  of  the  city  and 
ooantj  of  San  Francisco,  entered  in  favor  of  the  defendant,  and  from 
an  order  denying  the  plaintiff  a  new  trial. 

Crittenden  Thornton  and  I.  H,  Merzback,  for  the  appellant. 

Stanly,  Stoney  &  Hayes  and  Jarboe  &  Harrison^  for  the  respondent. 

« 

Sharpstein,  J.  In  Milli^an  v.  Wedge,  12  Ad.  and  Ellis,  737,  the 
distinction  between  the  liability  of  the  master  of  a  mere  servant,  and 
that  of  one  who  contracts  with  another  who  is  carrying  on  an  open, 
distinct  and  independent  calling  or  employment,  for  the  prodaction 
of  results,  is  clearly  defined.  In  that  case  a  butcher,  who  was  the 
owner  of  a  bullock,  employed  a  drover  to  drive  the  animal  from  one 
specified  place  to  another.  Instead  of  driving  it,  the  drover  em- 
ployed a  boy  to  drive  it.  Through  his  carelessness  in  driving  it  & 
person  was  injured,  and  he  brought  an  action  against  the  owner  of 
the  animal  to  recover  damages  for  the  injury  occasioned  by  the  care- 
less driving  of  the  boy.  The  court  held  that  the  owner  was  not 
liable.  Denman,  Oh.  J.,  said:  ''Here  it  does  not  appear  that  the 
defendant  attended  the  drover  or  his  servant;  and  the  mischief  was 
done  in  the  course,  not  of  the  butcher*s  business,  but  of  the  drover's." 
Coleridge,  J.,  said:  '*!  make  no  distinction  between  the  licensed 
drover  and  the  boy;  suppose  the  drover  to  have  committed  the 
injury  himself.  The  thing  done  is  the  driving.  The  owner  makes 
a  contract  with  the  drover  that  he  shall  drive  the  beast,  and  leaves 
it  under  his  charge;  and  then  the  drover  does  the  act.  The  relation 
of  master  and  servant  does  not  exist  between  them."  Williams,  J., 
said:  ''When  the  person  who  does  the  injury  exeroises  an  inde- 
pendent employment,  the  party  employing  him  is  clearly  not  liable.^ 

The  distinction  laid  down  in  that  case  has  since  been  generally 
recognized  by  the  courts  of  this  country,  as  the  following  cases 
show:  De  Forrest  v.  Wright,  2  Mich.,  368;  Wood  v.  Cobb,  13  Allen, 
58;  Kellogg  v.  Payne,  21  Iowa,  576;  King  v.  N.  Y.  O.  &  H.  B.  B. 
Co.,  66  N.T.,  168;  McCarthy  v.  Second  Parish  of  Portland.  71  Me., 
318;  Harrison  v.  Collins,  86  Pa.  St.,  156;  Linton  v.  Smith,  8  Gray, 
147. 

As  formulated  in  De  Forrest  v.  Wright,  supra^  the  rule  is,  "That 
where  the  person  employed  is  in  the  exercise  of  an  independent  and 
distinct  employment,  and  not  under  the  immediate  control  or  super- 
vision of  the  employer,  the  latter  is  not  responsible  for  the  negU- 
gence  or  misdoings  of  the  former.'' 

Here,  the  person  employed  to  repair  the  water  pipe  exercised  an 
independent  and  distinct  employment.  He  was  an  employer  of  men 
to  work  under  his  direction  and  control.  He  directed  two  of  those 
men  to  go  and  repair  the  pipe.  They  went,  and,  while  on  the  prem- 
ises, opened  a  trap-door,  which  they  neglected  to  guard,  and  the 
plaintilf  fell  through  it  and  was  severely  injured.  The  defendant 
was  the  owner  of  the  premises,  which  at  the  time  were  occupied  by 
a  tenant  for  a  restaurant. 
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The  transaction  out  of  wbioh  it  is  claimed  the  defendant's  liabil- 
ity arises  is,  that  be  requested  the  plumber  to  repair  the  water-pipe, 
and  left  him  to  proceed  in  his  own  way  to  accomplish  that  result.  It 
is  urged  that  the  plumber  was  not  an  independent  contractor,  and 
was  subject  to  the  control  of  the  defendant.  It  nowhere  appears 
that  it  was  contemplated  the  defendant  should  superintend  the  work, 
or  that  he  possessed  the  requisite  skill  to  do  it.  Nor  does  it  appear 
that  be  knew  whether  the  plumber  would  do  the  work  himself,  or 
sendliis  servants,  as  he,  in  fact,  did,  to  do  it.  The  plumber  was 
left  to  produce  the  desired  result  in  his  own  way.  If  that  did  not 
constitute  him  an  independent  contractor,  we  ao  not  know  what 
woxdd.  There  was  no  stipulation  as  to  the  amount  to  be  paid  for 
the  work.     But  that  is  an  immaterial  circumstance  in  this  case. 

Unless  we  have  mistaken  the  rule  applicable  to  this  case,  it  is 
c[aite  clear  that  the  court  did  not  err  in  giving  the  instructions  whicb 
It  gave,  or  in  refusing  to  give  those  which  it  refused  to  give. 

tludgment  and  order  affirmed. 

Mtbigk,  J.,  and  MoKinstbt,  J.,  concurred. 


No.  8.922. 

Kandall  v.  Hunter  et  al. 

VepaHment  Two,    Filed  March  18,  1885, 

Paktkbb — ^Whkn  Mat  Givb  Firm  Note.— A  partner  has  authority  to  give  the  note  of 
the  firm  for  a  partnership  indebtedness,  but  noc  for  money  borrowed  for  hit*  own  use  and 
benefit. 

FiMDiNOS  Hkld  Ck>NFLicnNO  AND  Ibreconcilablb,  and  judgment  reversed. 

Appeal  from  a  judgment  of  the  superior  court  of  Monterey  county, 
entered  in  favor  of  the  defendants  and  from  an  order  denying  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

8.  M.  Buck  andc/.  J.  De  Haven,  for  the  appellant. 

J.  D,  H.  Chamherlain  and  G.  W,  HwUer,  for  the  respondents. 

Shabpstein,  J.  It  is  found  that  one  Long  gave  his  note  to  defend- 
ant Oill  for  one  thousand  dollars,  and  that  he  transferred  the  same 
to  plaintiff.  Afterwards  Long  sold  his  interest  in  a  stock  of  goods 
to  Gill,  and  he  agreed,  in  consideration  thereof,  to  pay  Long's  note, 
which  was  held  by  plaintiff.  Subsequently,  defendant  Hanter  par- 
chased  of  Gill  a  half  interest  in  the  stock  of  goods,  and  they  became 
partners  under  the  firm  name  of  Gill  &  Hanter.  ''As  part  payment 
for  said  property  and  business  purchased  from  said  Gill,  defend'int 
Hanter  agreed  to  pay  one-half  of  all  the  indebtedness  of  said  Gill 
theretofore  incurred  by  him  in  the  purchase  of  said  property,  and  in 
carrying  on  said  basiness,  and  the  firm  of  Gill  &  Hanter  assumed 
and  agreed  to  pay  all  of  such  indebtedness.*'  Afterwards,  and  while 
the  firm  still  existed,  the  defendant  Gill  executed  to  the  plaintiff,  in 
the  name  of  the  firm,  the  note  sued  on,  "as  security  for  the  payment 
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of  said  note  of  C.  W.  Long,  then  owned  by  plaintiff,"  being  the  note 
which  defendant  Gill  had  agreed  with  Long  to  pay. 

The  liability  of  the  firm  to  pay  the  note  sued  on  depends  on  the 
authority  of  Gill  to  give  the  note  of  the  firm  for  the  purpose  for 
which  it  was  given.  If  Gill  incurred  any  indebtedness  to  the  plaint- 
iff by  parchasing  Long's  interest  in  the  goods,  it  is  quite  clear  that 
the  firm  was  liable  for  such  indebtedness,  and  either  partner  might 
give  the  note  of  the  firm  therefor.  And  by  assuming  the  payment 
of  Long's  note  to  plaintiff,  Gill  certainly  incurred  an  indebtedness 
to  plaintiff,  which  indebtedness  existed  at  the  time  when  Hunter 
purchased  a  half  interest  in  the  goods  from  Gill,  and  they  two  bo- 
came  partners.  That  being  so,  the  judgment  must  be  reversed;  and 
if  there  were  not  other  findings  in  conflict  with  the  foregoing,  the 
plaintiff  would  be  entitled  to  judgment  on  the  findings.  The  find- 
ings which  confiict  with  those  above  referred  to,  are:  That  the 
note  was  given  in  payment  of,  or  as  security  for,  the  sum  of  one 
thousand  dollars,  borrowed  by  Gill  individually  in  his  own  name, 
for  his  own  use,  and  not  in  the  name  or  for  the  use  or  benefit 
of  the  firm,  and  that  none  of  the  money  so  borrowed  was  used  for 
the  benefit  of  the  firm.  That  these  facts  were  all  well  known  to  the 
plaintiff  when  he  took  the  note;  and  that  Hunter  has  never  in  any 
way  ratified  the  transaction. 

Giving  a  note  for  money  borrowed  for  his,  Gill's  own  use  and 
benefit,  was  a  different  thing  from  giving  one  as  security  for  the 
payment  of  an  indebtedness  which  the  firm  had  assumed  the  pay- 
ment of.  We  are  urged,  but  shall  not  attempt,  to  reconcile  these 
findings,  which,  to  us,  appear  to  be  utterly  irreconcilable. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Thobnton,  J.,  and  Myrick,  J.,  concurred. 


No.  8,215. 

CoNKUN  v.  Stone. 

Derxurtment  One,    Filed  March  19,   1886. 

Thb  Judombkt  will  be  Revbbsbd  whbrb  the  Codbt  Fails  to  Find  on  aU  tbt  material 
issues  of  the  complaint. 

Appeal  from  a  judgment  of  the  superior  court  of  Monterey 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.  The  complaint  alleged  that  the  plaint- 
iff executed  his  note  to  the  defendant,  and  subsequently  paid  him 
the  same.  That  the  defendant,  prior  to  the  maturity  of  the  note,  as- 
signed the  same  to  a  bona  fide  purchaser.  That  the  plaintiff  was, 
therefore,  again  compelled  to  pay  the  amount  due  on  the  note  to 
Buch  assignee.  The  answer  denied  the  first  payment,  and  the  as- 
signment.    The  court  failed  to  find  on  the  issues  so  raised. 
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S,  M.  Swinnerton,  for  the  appellant. 

W.  H.  Wehb,  J.  A.  Wall  and  N.  G.  Briggs,  for  the  respondent. 

The  Goitbt.  For  a  failare  on  the  part  of  the  coart  below,  to 
find  on  the  issues  made  by  the  pleadings  in  the  case,  the  jadgment 
must  be  reversed,  and  the  pause  remanded  for  a  new  trial.  So 
ordered. 


No.  8.568. 

MgEee  et  al  v.  Preston  et  al. 

Vepariment  One.    FiUd  March  19,  1886, 

Contract  fobBenkfit  or  Minors— Mokbt  had  and  Rboeivbd.— The  defendants  contracted 
with  the  father  of  certain  minor  children  to  erect  a  building  on  their  land,  to  be  paid  for  out  of  the 
rents  accruing  therefrom.  They  did  ro,  and  received  the  rents  and  appliert  them  to  the  cost 
of  the  building.  It  did  not  appear  that  the  building  was  worth  more  than  the  amount 
received  for  it.  Htld^  that  the  minor  children  could  not  maintain  an  action  for  money  had 
■ed  received  to  recover  the  rents  so  paid. 

Appeal  from  a  judgment  of  the  superior  court  of  the  citj  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiffs  a  new  trial.  The  opinion  states 
the  facts. 

J.  M.  Burnett,  for  the  appellants. 

0,  F,  dt  W,  H.  Sharp,  for  the  respondents. 

Boss,  J.  This  being  an  action  for  money  had  and  received  pro- 
ceeds upon  the  theory  that  the  defendants  have  money  which  in 
Suity  and  good  conscience  belongs  to  the  plaintiffs.  The  plaint- 
i  are  minor  children  of  one  McKee,  with  whom  they  lived  at  the 
time  of  the  transaction  in  question.  Being  the  owners  of  certain 
unimproved  land  in  the  city  of  San  Francisco,  their  father  said  to 
the  defendants  that  if  they  would  erect  a  certain  building  on  the 
land  be  could  rent  it,  and  that  they,  defendants,  should  receive  the 
rents  of  the  building,  until  the  rents  should  pay  for  its  construction. 
Defendants  accepted  the  proposition,  put  up  the  building;  it  was 
rented,  and  they  received  the  rents  and  applied  them  in  discharge 
of  the  cost  of  the  building*  After  all  tnis  had  transpired,  the 
minorsy  by  their  guardian,  bring  this  action  to  recover  of  the  de- 
fendants the  amount  of  rent  so  received  and  applied.  There  is 
nothing  in  the  case  tending  to  show  that  the  building  was  not  worth 
what  the  defendants  charged  and  received  for  it.  The  question  is 
whether  or  not  it  is  right  to  make  the  defendants,  who,  under  the 
circumstances  stated,  erected  the  building,  and  who  were  paid 
therefor  out  of  the  rents  of  the  building,  refund  those  rents.  The 
effect  of  this  would  be  to  give  the  plaintiffs  the  benefit  of  the  de- 
fendants* material  and  labor  without  any  compensation,  which  would 
not  be  just.  On  the  whole,  we  think  the  judgment  and  order  should 
be  aflSrmed,  and  it  is  so  ordered. 

MoKiNSTBT,  J., and  Morrison,  G.  J.,  concurred. 
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No.  8,609. 

Hughes  v.  Parsons. 

Department  One.    Filed  March  19,  2885, 

Whebb  the  Evidenoe  is  Conflictinq  as  to  a  Matebial  Fact  the  finding  of  the  jtur 
thereon  will  not  be  disturbed. 

The  Rrroneods  Admission  of  Evidence  that  resulted  in  nominal  damages  only 
against  the  appellant,  will  not  warrant  a  reversal. 

Appeal  from  a  judgment  of  the  superior  court  of  Monterey  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.  The  action  was  ejectment.  Both  parties  relied 
upon  title  by  prior  possession.  The  further  facts  appear  in  the 
opinion. 

S.  F.  OeUf  for  the  appellant. 

W.  H.  Webb,  J.  A.  Wall  and  H.  V.  Morehcmse,  for  the  respondents. 

Boss,  J.  By  the  verdict  rendered  in  this  case  the  jur^  in  effect 
found  that  the  defendant  entered  upon  the  prior  possession  of  the 
plaintiff  of  disputed  premises  and  dispossessed  her.  An  examina- 
tion of  the  evidence  shows  that  it  is  substantially  conflicting  upon 
the  question  as  to  whether  the  land  was  in  the  actual  possession  of 
plaintiff  or  Conroy.  The  verdict  in  favor  of  the  plaintiff  must  there- 
fore be  taken  as  conclusive  of  the  question.  The  ruling  of  the  court 
below  in  respect  to  the  burning  of  the  cabin  and  fencing  resulted  in 
no  injury  to  the  appellant,  for  the  jury  only  awarded  the  plaintiff 
nominal  damages.  The  ruling  in  regard  to  the  question  put  to  Con- 
roy, if  erroneous,  was  cured  by  his  subsequent  testimony  to  the 
e£fect  that  he  had  possession  of  the*  disputed  premises  from  July, 
1874,  to  the  first  of  June,  1879.  The  instruction  is  not  open  to  ob- 
jection on  the  part  of  the  defendant. 

Judgment  and  order  affirmed. 

MgKee,  J.,  and  MoKinstby,  J.,  concurred. 


No.  8,648. 
BuBEB  V.  SCHWEBDT  ET  AL. 

Department  One.     Filed  March  19, 1885, 

OwNEB  or  Building — Liability  Fob  Defective  Sidewalk.— The  owner  of  a  feased 
building  who  allows  a  covering  to  an  opening  in  the  sidewalk  appurtenant  to  such  buildiBg 
to  become  out  of  repair,  bv  reason  whereof  a  person  walking  thereon  falls  through  and  is 
injured,  is  liable  for  such  injury. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendant  a  new  trial. 

The  plaintiff,  a  policeman,  whilst  walking  on  his  beat  on  a  public 
street,  stepped  upon  the  covering  to  a  vault  or  area  opening  mto  a 
cellar  under  appellant's  house,  and,  the  boards  giving  way  beneath 
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him,  feU  through  and  sustained  injuries  for  which  this  action  was 
broaght.  The  opening  in  the  sidewalk,  so  improperly  protected, 
was  an  appurtenance  to  the  house  of  appellant. 

(?.  F.  dt  W.  H,  Sharp,  for  the  appellant. 
Vincerd  Necde,  for  the  respondent. 

The  Court.    On  the  authority  of  Jensen  v.  Bweigert,  4  West 
Coast  Sep. ,  686,  the  judgment  and  order  are  affirmed. 


No.  8,537 

Tbesoont  V.  Bbandenstein  ET  AL. 

Defxnfmmt  One,    Filed  March  19^  1886, 

Trbspass— Wrongful  Entry  on  Land—Statute  of  Limitations.— Every  wrongful 
entry  upcm  laads  in  the  oocapation  or  posseesion  of  the  owner  constitntea  a  trespaBs,  for 
which  the  owner  may  maintain  an  action  for  damages;  and  if  the  entry  be  made  by  cattle 
belonging  to  the  wrong-doer,  he  is  reponsible  for  their  trespass.  Such  action  is  not  barred 
by  the  statute  of  limitations  until  the  expiration  of  three  years  after  the  cause  of  action  ac- 
cmed,  under  section  328  of  the  code  of  civil  procedure. 

Thr  Samb— Tbespassino  Cattlb—Rembdies  of  Ownbb  of  Land. — The  right  of  the 
owner  of  such  land  to  maintain  an  ordinary  action  for  trespass  for  the  damages  done  by  such 
cattle,  is  not  taken  away  by  the  statute  of  February  4, 1874,  giving  a  remedy  by  process  in 
rem  against  the  cattle  themselves. 

Appbal  from  a  judgment  of  the  superior  court  of  Monterey  county 
entered  in  fayor  of  the  defendants.     The  opinion  states  the  facta. 

Oeil  dh  Mor€?um8€,  for  the  appellant. 
J.  M.  Swinnerton,  for  the  respondents. 

MoKes,  J.  The  court  below  sustained  a  demurrer  to  the  com- 
plaint in  this  action.  Plaintiff  declined  to  amend.  A  final  judg- 
ment was  thereupon  entered,  from  which  he  has  appealed,  and  the 
sole  question  presented  on  the  appeal  is,  whether  the  complaint 
sufficiently  states  a  cause  of  action. 

The  statement  of  facts  in  the  complaint  shows:  That  the  plaintiff 
on,  and  prior  to  the  first  of  January,  1881,  was  the  owner,  entitled 
to  possession  and  in  the  possession  of  certain  lands,  situate  in  the 
county  of  Monterey,  on  which  there  was  growing  and  standing  a 
large  amount  of  ''grass,  pasturage  and  feed/'  of  the  value  of  three 
thousand  dollars,  said  lands  being  separated  from  the  land  of  de- 
fendants by  a  division  fence;  and  that  the  defendants  on  the  first  of 
January,  1881,  "wrongfully  and  unlawfully  entered"  upon  the 
plaintiff's  lands,  and  from  thence  until  November,  1881,  depastured 
the  same  with  five  hundred  head  of  cattle  and  ten  head  of  horses,  to 
the  plaintiff's  damage. 

Those  facts  were  sufficient  to  constitute  a  cause  of  action.  It  is 
elementary  law,  that  every  wrongful  entry  upon  lands  in  the  occupa- 
tion or  possession  of  the  owner  constitutes  a  trespass,  for  which 
the  owner  may  maintain  an  action  fbr  damages;  and  if  the  entry  be 
made  by  animals  belonging  to  the  wrong  doer,  he  is  responsible  for 

Ho.  05.-8. 
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their  trespass.  Sach  an  action  must,  of  course,  be  brought  within 
statutory  time.  But  in  this  case  the  wrongs  are  alleged  to  have 
been  committed  in  the  year  1881;  the  complaint  was  filed  in  1882, 
and  section  328,  0.  0.  P.,  declares  that  an  action  for  trespass  to  real 
property  may  be  brought  within  three  years  after  the  cause  of  action 
accrued.  The  cause  of  action  stated  in  the  complaint,  was  there- 
fore not  barred  by  the  statute  of  limitations. 

But  the  chief  ground  of  demurrer  is,  that  by  virtue  of  a  statate, 
approved  February  4,  1874,  entitled,  ''  An  act  to  protect  agriculture 
and  to  prevent  the  trespassing  of  animals  upon  private  property  in 
the  counties  of  Fresno,  Tulare,  Kern,  Ventura,  Santa  Barbara,  San 
Luis  Obispo  and  Monterev,"  the  plaintiff  had  the  right  to  "take  up" 
cattle  trespassing  upon  his  land,  and  hold  them  subject  to  the 
provisions  of  that  law,  and  that  his  only  remedy  was  to  institute 
proceedings  under  that  law  against  the  cattle  themselves  and  their 
owners. 

But  the  fact  of  taking  the  cattle  damage  feaaarU  was  not  alleged  in 
the  complaint,  nor  did  it  otherwise  appear  there.  The  complaint 
was  not  framed  with  reference  to  the  statute,  nor  was  the  action 
founded  upon  it;  therefore  defendants  could  not,  by  a  demurrer  to 
what  appears  on  the  face  of  the  complaint,  invoke  the  statute  against 
the  complaint.  Besides,  the  statute,  which  gives  a  remedy  by  pro- 
cess in  rem  against  the  cattle  themselves,  does  not  take  away  the 
remedy  to  recover  damages  from  their  owner  for  wrongs  done  by 
them  where  they  were  not  distrained  damage  feasant.  And  if  there 
be  any  thing  which  that  statute  bound  the  plaintiff  to  do  in  con- 
nection with  nis  lands,  upon  which  the  alleged  trespasses  were  com- 
mitted, and  he  left  it  undone,  it  might  be  that  the  defendants  could 
avail  themselves  of  it  as  a  defense  to  the  action:  Section  433,  C.  G. 
P.  But  the^  could  not  avail  of  it  as  ground  of  demurrer  to  a  com- 
plaint in  which  no  such  facts  are  alleged. 

Judgment  reversed  and.  cause  remanded  for  further  proceedings, 
and  the  court  below  is  directed  to  overrule  the  demurrer. 

Boss,  J.,  and  MgEinstbt,  J.,  concurred. 


No.  8*966. 

OOONEY  V.   FUBLONO  ET   AL. 

DepaHment  One,    Filed  March  19,  1885. 

Nbw  Trial— Notice  of  Motion— AMBNDMBNr—SrATKSiBNT  of  Cisb. — Where  »  notice 
of  motion  for  a  new  trial  designates  that  the  motion  will  be  made  for  all  the  causes  specified 
in  section  657  of  the  code  of  civil  procedure,  upon  a  statement  of  the  case,  a  failure  to  file 
such  statement  within  the  time  required  by  law  is  a  waiver  of  the  right  to  move  for  a  new 
trial,  although  an  amended  notice  was  filed,  more  than  seventy  days  after  the  verdict  of  the 
jury,  designating  that  the  motion  would  be  made  for  the  same  causes,  upon  the  minutei  of 
the  court. 

Appeal  from  an  order  of  the  superior  court  of  the  cit j  and  coantj 
of  San  Francisco,  granting  the  d^endants  anew  trial.  The  opinion 
states  the  facts. 
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M.  Gooneyy  for  the  appellant. 

E.  N,  Deuprey,  fax  the  respondents. 

MgKee,  J.  This  is  an  appeal  from  an  order  granting  a  new  trial. 
Unless  such  an  order  has  been  made  upon  some  legal  proposition, 
whioh  may  be  considered  in  itself,  a  stronger  showing  is  required 
to  justify  this  court  in  interfering  with  it  than  with  an  order  refus- 
bg  a  new  trial:  Mehan  y.  The  C,  B.  I.  &  P.  B.  Co.,  55  Iowa,  308. 

in  the  order  appealed  from  no  reasons  are  stated  why,  or  upon 
what  proceeding,  a  new  trial  was  granted.  The  record,  however, 
shows  that  ''  the  motion  was  heard  and  submitted  bj  the  defendant 
upon  the  minutes  of  the  court  only,  no  statement,  bill  of  exceptions 
or  affidavits  being  by  him  filed  or  proposed."  Bat  the  notice  of  the 
motion,  which  was  filed  within  statutory  time  after  the  verdict  of  the 
jury,  designated  that  the  motion  would  be  made  for  all  the  causes 
specified  in  section  C57,  0.  G.  P.,  upon  a  statement  of  the  case. 
This  notice  was  filed  and  served  on  the  seventeenth  of  March,  1882; 
and,  having  given  it,  the  moving  party  was  bound  to  prepare  and 
serve  his  proposed  statement  within  the  time  allowed  by  law  for 
that  purpose.  Subdivision 3  of  section  659  declares:  ''If  the  mo- 
tion IS  to  be  made  upon  a  statement  of  the  case,  the  moving  party 
must,  within  ten  days  after  service  of  the  notice,  or  such  further  time 
as  the  court  in  which  the  action  is  pending,  or  the  judge  thereof,  may 
allow,  prepare  a  draft  of  the  statement,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  adverse  party."  This  the  moving  party  did  not 
do;  he  took  no  steps  for  enlarging  the  time  for  filing  such  a  state- 
ment, and  he  suffered  the  statutory  time  to  elapse  without  filing  it. 
As,  therefore,  there  was  no  application  for  an  extension  of  time  to 
file  a  statement,  and  no  statement  was,  in  fact,  ever  filed,  the  right 
to  move  tor  a  new  trial  was  waived,  and  became  lost:  Gampbell  v. 
Jones,  41  Gal.,  515;  Thompson  v.  Lynch,  43* Id.,  482;  Stoyell  v. 
Cole,  19  Id.,  602. 

Bnt  it  is  claimed  that  the  right  was  not  lost,  because  the  original 
notice  of  motion  was  amended,  so  as  to  designate  that  the  motion 
would  be  made  for  the  same  causes,  upon  the  minutes  of  the  court. 
There  is  an  amended  notice  indorsed,  filed  and  served  on  the  twenty- 
fourth  of  May,  1882 — more  than  sixty  days  after  the  filing  and  service 
of  the  original  notice,  and  more  than  seventy  days  after  the  verdict 
of  the  jury.  Filed  under  those  circumstances,  the  amended  notice 
iras  nugatory.  The  defendants  could  not  abandon  their  first  notice 
and  file  a  second  notice  after  the  statutory  time  for  giving  the  notice 
for  motion  had  passed:  Le  Boy  v.  Bassette,  32  Gal.,  171.  The 
amended  notice  was,  therefore,  ineffectual  to  put  in  motion  the  juris- 
diction of  the  court  to  grant  a  new  trial:  B.  JK.  &  A.  Go.  v.  JdoIcs, 
U  CU.,  354;  Elisasser  v.  Hunter,  26  Id. ,  279;  Allen  v.  Hill,  16  Id., 
113.  And  as  the  right  to  move  for  a  new  trial  upon  the  original  no- 
tice had  been  waived  by  the  defendants,  and  lost,  the  rigbt  could 
not  afterwards  be  restored,  even  by  an  order  of  the  court  permitting 
an  amendment  of  the  original  notice  out  of  season:  Thompson  v. 
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Lynch,  supra;  B.  B.  &  A.  Co.  v.  Boles,  84  Oal.,  354.  The  order 
was  of  no  force  or  validity,  and  the  court  should  have  dismissed  or 
denied  the  motion  for  new  trial  for  want  of  jurisdiction :  Clark  v. 
Crane,  62  Cal..  630. 

Order  reversed  and  cause  remanded  for  further  proceedings. 

Boss,  J.,  and  MoEinstbt,  J.,  concurred. 


No.  8,690. 

Pabdee  v.  Gbat  et  al. 

DepaHmetU  One,    Filed  March  19, 1886. 

Landlord  and  Tenant— SuB-TflNANi"— Estoppel.— The  plaintiff  «xeoated  to  the  defend- 
ant G.  a  written  lease  of  a  certain  lot  of  land,  and  under  it  the  lessee  entered  into  ponession. 
Subsequently  G.  put  the  defendant  C.  in  possession  of  a  part  of  the  lot  by  moving  a  house 
that  G.  refused  to  leave  on  to  the  same.  Heldj  that  by  remaining  in  the  house  so  moved  the 
defendant  C.  became  the  sub-tenant  of  the  plaintiff,  and  was  estopped  to  deny  such  rela- 
tion, and  was  liable  to  be  removed,  under  the  unlawful  detainer  act,  on  default  uf  the 
lessee  in  paying  rent. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

M.  C.  Hasseit,  for  the  appellant. 

Frartk  Otis  and  E.  B.  Maalick,  for  the  respondent. 

Boss,  J.  The  plaintiff  executed  to  the  defendant  Gray  a  written 
lease  of  a  certain  lot  of  land  in  the  city  of  San  Francisco,  and  under 
it  the  lessee  entered  into  possession  of  the  premises.  Subsequently 
Gray  put  the  defendant  Oanavan  in  possession  of  a  part  of  the  lot 
by  the  somewhat  novel  method  of  moving  a  house  that  Ganavan  re- 
fused to  leave  on  to  the  leased  lot.  Default  having  been  made  by 
Gray  in  the  payment  of  the  rent  the  statutory  notice  was  given  to 
him  and  Ganavan  requiring  the  payment  of  the  rent,  or  else  the  sur- 
render of  the  possession  of  the  premises;  and  default  being  still 
made,  the  plaintiff  commenced  the  present  action  for  the  unlawful 
detention  of  the  property.  Gray  suffered  default  in  the  court  be- 
low, but  defendant  Cfanavan  contested  the  plaintiff's  right  to  recover 
possession  from  her,  mainly  on  the  ground  that  she  did  not  occupy 
the  position  of  sub-tenant  to  plaintiff. 

That  defendant  Ganavan  was  put  in  possession  of  a  portion  of  the 
leased  premises  by  the  lessee  Gray  is  clear,  and  she  cannot  be  heard 
to  say  that  she  was  put  there  without  her  consent.  She  was  nob 
obliged  to  go. or  remain  there.  We  are  of  opinion  that  she  must  be 
regarded  as  having  entered  under  Gray,  and  therefore  as  the  sab- 
tenant  of  the  plaintiff,  and  of  coarse  subject  to  be  removed,  under 
the  unlawful  detainer  act,  in  default  of  payment  of  the  rent  by  the 
lessee. 
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The  notice  served  on  the  defendants  requiring  the  payment  oi  the 
rent  due,  or,  in  defanlt  thereof,  the  surrender  of  the  premises,  was 
in  substantial  oomplianoe  with  the  provisions  of  the  statute. 

The  questions  to  the  defendant  Oanavan,  which  were  ruled  out  by 
the  trial  court,  and  to  which  luliDff  exceptions  were  taken,  were 
sabsequentiy  answered  in  substance  oy  the  witness,  and,  therefore, 
whatever  error  there  may  have  been  in  the  rulings  was  cured.  There 
is  no  substantial  error  in  the  record  and  the  judgment  and  order 
must  be  affirmed. 

So  ordered. 

MoKmsTBT,  J.,  and  McKeb,  J.,  concurred. 


No.    8.692. 
MONBOE  V.  COOPBB. 

JkvatitmaUOne*    Filed  March  19^  1885, 

ComrLicTiNo   Inbtbuotions— Revebsal   of  Judohbnt.— Where  the  instructions  are  in 
direct  conflict  upon  a  material  issue  in  the  case,  the  judgment  will  be  reversed. 

Appeal  from  a  judgment  of  the  superior  court  of  Monterey  county, 
aud  from  an  order  denying  a  new  trial.  The  opinion  states  the 
facts. 

W.  H.  WAby  and  Job.  A.  Wall,  for  the  appellant. 
8,  K  Oeil,  and  H.  F.  Morehouse,  for  the  respondent. 

Boss,  J.  Among  other  matters,  the  defendant  sets  up,  in  his 
answeXy  that  the  plaintiff  took  his  sheep  under  a  contract  of  agist- 
ment, and  that  by  reason  of  negligence  on  plaintiff's  part,  a  large 
j^nmber  of  the  sheep  perished,  to  defendant's  damage,  etc. 

The  fifth  instruction  given  by  the  court  below,  to  the  jury,  is  as 
follows: 

**If  you  should  find,  from  the  evidence,  that  plaintiff  took  and 
kept  the  defendant's  sheep  to  supervise,  care  for  and  pasture,  for  a 
compensation  to  be  paid  oy  defendant,  the  plaintiff  thereby  became, 
and  was,  the  bailee  of  said  sheep,  for  defendant,  and  the  law  im- 
peasd  on  plaintiff  the  duty  of  properly  supervising,  caring  for  and 
pasturing  said  sheep,  and,  if  any  loss,  damage  or  injury  occurred  to 
said  sheep  while  in  the  possession  of  plaintiff,  the  burden  of  proof 
is  cast  upon  him  to  account  for  and  to  prove  that  such  loss,  damage 
or  injury  was  not  owing  to  his  negligence  or  want  of  care;  otherwise 
he  is  liable  to  defendant  for  such  loss,  damage  or  injury,  and  you 
should  so  find/' 

In  the  tenth  instruction,  the  court  said: 

"I  instruct  you  that  the  burden  of  proof  to  establish  negligence, 
is  upon  the  party  charging  it — (who  was  the  defendant).  It  is  not 
enough  for  him  to  prove  that  he  has  suffered  loss  by  some  event 
wbioC  happened,  or  by  the  act  or  omissions  of  the  party  chc^rged; 
he  must  also  prove  that  the  party  charged  with  negligence  violated 
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a  duty  resting  upon  him.     He  must  prove  facts  from  which  it  can  bo 
fairly  inferred  that  the  party's  negligence  caused  the  injury  com- 

J>lained  of.  He  is  not  bound  to  prove  more  than  enough  to  raise  a 
air  presumption  of  negligence  on  the  part  of  the  party  charged, 
and  resulting  in  injury  to  himself.  Having  done  this,  he  is  entitled 
to  recover,  unless  the  party  produce  evidence  sufficient  to  rebut  the 
presumption." 

The  instructions  quoted  are  in  direct  conflict  upon  an  important 
question  in  the  case,  for  which  reason  the  judgment  and  order  must 
be  reversed  and  the  cause  remanded  for  a  new  trial.  In  the  one, 
the  jury  was  told  that  the  burden  of  proof  was  upon  the  plaintiff  to 
account  for  the  loss  of  the  sheep;  in  the  other,  that  the  burden  was 
upon  the  defendant  to  show  that  the  loss  occurred  through  the  negli- 
gence  of  the  plaintiff. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 
MoKiNSTBT,  J.,  and  MoKbb,  J.,  concurred. 


No.  8,939. 

Healt  v.  O'Brien  et  al. 

DepaHment  One.    Filed  March  19,  1H86. 

EjECTlfENT  —  DbED  GiVBN  AS  SeCDEITY  FOB   DeBT  —  RbDKIIPTION  —  JODQITENT.— In  U 

action  of  ejectment,  founded  on  a  deed  absolute  in  form,  where  the  answer  set  up  that  soch 
deed  was,  in  effect,  a  mortgage,  given  by  the  defendant  as  security  for  a  debt  due  the  pUintilE, 
and  the  court  so  finds,  the  judgment  should  provide  that  in  the  event  of  the  defendants'  non- 
payment of  the  mortfipAge  debt  within  a  time  limited,  the  property  should  be  sold  and  the  pro- 
ceeds applied  to  the  payment  thereof. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states  the 
facts. 

Charge  B,  Shadbumey  for  the  appellants. 
J.  I.  Boland,  for  the  respondents. 

Boss,  J.  The  action  is  ejectment,  based  on  a  deed  from  the  own- 
ers  of  the  property  absolute  in  form.  The  answer  of  the  defendants, 
who  are  husband  and  wife,  denies  the  alleged  ownership  of  the 
plaintiff,  and  then  sets  up  that,  although  absolute  in  form,  the  deed 
was  given  only  as  security  for  certain  moneys  to  be,  and  which  were, 
advanced  by  the  plaintiff  to  the  defendant  Matthias  0*£rien;  states 
the  terms  of  the  agreement  under  which  the  moneys  were  so  ad- 
vanced, alleges  the  willingness  and  readiness  of  the  defendants  to 
carry  out  the  contract,  and  prays,  among  other  things,  that  the  deed 
be  decreed  a  mortgage,  and  for  such  other  and  further  relief  as  to  the 
court  seems  proper.  After  trial,  the  court  below  found  that  the 
deed  was  given  as  security  only  for  certain  moneys  to  be  advanced 
to  and  for  the  use  and  benefit  of  the  defendants,  aYid  which  moneys 
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were  so  advanced  by  the  plaintiff  and  amounted  to  the  sum  of  three 
thousand  dollars,  which  sum  is,  and  has  been,  according  to  the  find- 
ings, due  and  owing  from  defendants  to  plaintiff,  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum,  from  the  first  day  of  Febru- 
ary, 1879.  The  decree  of  the  court  below  is  to  the  effect  that  upon 
the  payment  to  the  plaintiff  by  the  defendants  of  the  said  sum  of 
money  and  interest,  within  three  months  after  the  entry  of  the  de- 
cree, plaintiff  execute  to  defendants  a  good  and  sufficient  deed  to  the 
property,  and  that  in  the  event  defendants  neglect  or  refuse  to  make 
the  payment  within  the  time  designated,  *' then  and  in  that  event 
the  affirmative  relief  demanded  by  said  defendants  be  denied,  and 
that  their  bill  asking  for  the  same  be  dismissed." 

Neither  party  is  satisfied  with  the  decree  as  entered,  and  it  is 
quite  clear  that  it  is  not  the  proper  decree.  For  the  plaintiff,  who 
is  the  respondent  here,  it  is  claimed  that  the  decree  should  be  modi- 
fied by  directing  that  it  provide  that  on  failure  of  the  defendants  to 
pay  the  money  within  the  time  specified,  a  writ  of  possession  issue 
to  put  the  plaintiff  in  possession  of  the  property.  But  a  little  re- 
flection will  show  that  position  to  be  untenable.  If  the  deed  had 
been  what  it  purported  to  be,  a  deed  absolute  from  the  owners  of 
the  property,  the  le^al  title  would,  of  course,  have  passed  to  the 
plaintiff,  and  the  judgment  would  have  been  that  the  plaintiff  recover 
possession  of  the  property  from  the  defendants.  But  when  the  court 
found  that  the  deed  was  given  only  as  security  for  money  loaned,  it 
found  in  effect  that  it  was  but  a  mortgage,  and  that  it  did  not  pass 
the  legal  title  to  the  plaintiff:  Taylor  v.  McLain,  1  West  Coast  Bep. , 
585.  If,  therefore,  defendants  had  rested  only  on  their  denial 
of  the  plaintiff's  alleged  ownership  of  the  property,  judgment  must 
have  passed  for  the  defendants.  But,  they  went  further,  and  filed 
what  was  treated  by  the  parties  and  the  court  below  as  a  bill  to  re- 
deem. We  are,  therefore,  not  only  justified  in  treating  the  pleading 
in  the  same  way,  but  do  so  the  more  readily,  because  under  any 
other  view  the  defendants  might  escape  the  payment  of  the  money, 
which  they  clearly  and  admittedly  owe  the  plaintiff,  by  reason  of  the 
statute  of  limitations  having  run  against  an  action  by  the  plaintiff 
for  the  foreclosure  of  the  mortgage.  Treating  the  defendants* 
answer  as  the  court  below  did,  as  a  bill  to  redeem,  the  court  prop- 
erly designated  a  time  within  which,  if  the  defendants  paid  the 
money,  they  should  be  entitled  to  a  deed  from  the  plaintiff,  but,  in- 
steadof  providing  that  in  default  of  such  payment  *'  the  affirmative 
relief  demanded  By  said  defendants  be  denied,  and  that  their  bill 
asking  the  same  be  dismissed,''  should  have  provided  for  a  sale  of 
the  mortgaged  premises  to  pay  the  mortgage  debt. 

No  costs  on  tnis  appeal  will  be  recovered  by  either  party. 

Order  denying  new  trial  affirmed  and  cause  remanded,  with  direc- 
tions to  the  court  below  to  modify  the  judgment  in  accordance  with 
the  views  here  expressed. 

MoKee,  J.,  and  MoEjnstbt,  J.,  concurred. 
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No.  8.594. 

Spottiswood  V.  Wbib  ET  AL. 

Detxirtment  One,    FOed  March  19,  1885. 

A  Witness  Cannot  Trstify  to  a  Dbclaration  Made  Hfm  by  a  Third  Person,  tending 
to  discredit  the  testimony  of  an  adverse  witness,  or  to  the  contents  of  a  letter  written  by  a 
stranRer  to  the  action. 

A  Press  Copt  of  a  Letter  is  Inadmissible  in  Evidence  until  the  non-production  of  the 
original  has  been  properly  accounted  for. 

Expert  Testimony  as  to  HANDWRiTiyo — Comparison  with  Press  Copy.— An  expert 
cannot  testify  as  to  the  genuineness  of  a  disputed  document  from  a  comparison  of  a  press 
copy  thereof  with  other  genuine  writing. 

Verdict  is  Advisory  in  Eqoitablb  Actions— Findings.— In  an  equitable  action  the 
verdict  of  the  jury  is  advisory  only,  and  there  is  no  decision  upon  which  to  base  a  motion 
for  a  new  trial,  until  the  findings  have>  been  made  by  the  court. 

Bill  of  Exceptions — ^Statement  of*Casb.— Incorporating  a  statement  on  a  motion  for  s 
new  trial  and  a  bill  of  exceptions  in  one  paper  does  not  render  either  inviJid. 

Appeal  fron  a  jadgment  of  the  superior  court  of  the  oity  and 
coQDty  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

Doyle,  Barber  dk  Scripture,  for  the  appellant. 
C.  H.  Parker^  for  the  respondents. 

Boss,  J.  Each  of  the  parties  to  this  suit — plaintiff  and  defend* 
ants — claim  under  a  deed  from  one  August  Hemme,  who,  in  March, 
1878,  executed  to  the  plaintiff  a  deed  which  conveyed  to  him  the 
property  in  question,  unless  he  had  previously  conveyed  it  to  the 
wife  of  defendant  Weir.  The  question  in  the  case  therefore  is, 
whether  or  not  Hemme  had  previously  conveyed  the  property  to 
Mrs.  AVeir.  It  is  a  conceded  fact  that  there  was  no  deea  of  record 
to  Mrs.  Weir,  but  it  is  a  further  admitted  fact  that  at  the  time  of  the 
conveyance  to  the  plaintiff,  Mr.  and  Mrs.  Weir  were  in  possessioD 
of  the  property,  residing  there  with  their  family.  Some  farther 
facts  appear  without  dispute  and  they  are  in  substance  these:  In 
1877',  Hemme  and  the  defendant  James  G.  Weir,  were,  and  for  some 
years  had  been,  engaged  in  building  speculations,  and  the  house  in 
controversy  was  one  of  those  erected  by  them.  Hemme  was  the 
moneyed  man  and  he  held  the  titles  to  the  various  properties;  he 
received  the  proceeds  of  the  sales,  kept  the  accounts  of  the  bnsiness, 
and  rendered  monthly  statements  to  Weir.  One  Chambers  was  his 
clerk,  and  one  Land,  his  book-keeper.  In  May,  1877,  Weir  was 
largely  indebted  to  Hemme  on  account  of  their  transactions.  On 
the  third  of  May  of  that  year,  the  house  in  controversy  being  com- 
pleted and  ready  for  sale  at  the  price  of  thirteen  thousand  dollars, 
Weir  told  Hemme  that  he  would  take  it  to  his  own  account  at  that 
sum.  Hemme  acceded  to  the  proposition  and  instructed  his  clerk, 
Chambers,  to  draw  a  deed  for  the  nouse,  and  instructed  his  book- 
keeper. Land,  to  debit  Weir  thirteen  thousand  dollars  in  the 
books  of  account.  Chambers  drew  a  deed  to  the  property,  which 
Hemme  signed  and  acknowledged  before  F.  O.  Wegener,  a  notarj 
public,  and  the  sum  of  thirteen  thousand  dollars  was  debited  to  Weir 
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on  the  books.  Bnt  who  was  the  grantee  in  the  deed  and  whether  (xr 
not  it  was  ever  delivered,  are  the  important  questions  in  the  case 
upon  which  plaintiff  and  defendants  are  at  issue.  On  the  part  of 
plaintiff  it  is  claimed  that  James  G.  Weir  was  the  grantee,  and  that 
the  deed  never  was  delivered,  and,  therefore,  never  became  opera- 
tive; while,  on  the  part  of  the  defendants,  it  is  contended  that  Mrs. 
Weir  was  the  grantee,  and  that  the  deed  was  delivered,  and  that 
under  it  she  went  into  possession  of  the  property,  and  has  so 
remained  ever  since;  and  further,  that  although  the  deed  was  not 
put  on  record,  her  possession  was  notice  to  the  plaintiff  of  her  title. 
Upon  the  trial  of  certain  special  issues  which  were  submitted  to  a 
jury  in  the  court  below,  and  the  findings  upon  which,  in  favor  of  the 
de^ndants,  were  afterwards  adopted  by  the  court,  certain  rulings 
were  made  which  we  think  entiUe  the  plaintiff  to  a  new  trial. 

As  has  been  observed,  an  important  fact  to  be  ascertained  was 
whether  the  grantee  of  the  deed  in  question  was  James  0.  Weir  or 
his  wife,  Elizabeth  Weir.  After  James  G.  Weir  had  testified  thai 
the  deed  was  made  to  his  wife,  that  it  had  been  drawq  by  Ghambers 
and  acknowledged  and  delivered  by  Hemme,  on  the  third  day  of 
May,  1877,  and  before  any  evidence  to  the  contrary  had  been  given, 
he  was  permitted  to  testify,  against  the  objection  and  exception  of 
the  plaintiff,  that  two  weeks  after  the  execution  of  the  deed. 
Chambers  wrote  a  note  to  Mrs.  Weir  in  these  words :  '*  San  FrsA- 
cisco,  May  17,  1877.  Mrs.  Weir:  If  you  will  send  me  the  deed 
made  by  August  Hemme  to  you,  I  will  insert  *  wife  of  James  0> 
Weir.'  A.  F.  Chambers;"  and  gave  it  to  the  witness  to  be  delivered; 
that  he  never  delivered  it,  and  after  keeping  it  some  time  returned 
it  at  Chambers'  request,  to  him;  but  before  doing  so,  had,  on  the 
advise  of  one  Lawton  (then  deceased)  who  told  him  that  he  was 
dealing  with  a  tricky  man,  taken  the  precaution  to  take  a  press  copy 
of  it,  which  he  produced.  The  press  copy  of  this  alleged  letter  was, 
against  the  objection  and  exception  of  the  plaintiff,  and  without  any 
attempt  to  account  for  the  lojsis  of  the  original,  permitted  to  be  given 
in  evidence;  and,  subsequently,  an  expert  witness,  under  like 
objection  and  exception,  was  permitted  to  testify  from  an  ex- 
amination of  the  press  copy  that  in  his  opinion  the  original  of  the 
copy  was  in  the  handwriting  of  Chambers. 

The  testimony  of  Weir,  to  the  effect  that  Lawton  told  him  he  was 
dealing  with  a  tricky  man  was  clearly  inadmissible.  It  was  hearsay, 
and  tended  to  discredit  the  testimony  of  the  person  thus  character- 
ized. Nor  was  the  testimony  of  Weir  to  the  effect  that  two  weeks 
after  drawing  the  deed  Chambers  wrote  a  note  to  Mrs.  Weir,  saying 
that  if  she  would  return  the  deed  in  question,  he  would  insert  in  it 
''wife  of  James  C.  Weir,"  admissibk  for  any  purpose,  for  it  was 
the  unsworn  declaration  of  a  stranger,  as  to  the  contents  of  the  deed. 
Tet  it  was  the  declaration  of  the  man  who  acted  as  scribe  in  drafting 
the  deed,  and  went  to  the  very  gist  of  the  controversy.  Chambers 
had  been  examined,  on  behalf  of  the  plaintiff,  in  advance  of  the 
trial,  under  a  commission,  upon  interrogatories  settled  by  consent 
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of  the  respective  parties  to  the  action,  and  in  which  were  included 
no  reference  whatever  to  the  alleged  note  of  May  17,  1877. 

In  his  deposition,  Chambers  testified  that  the  grantee  in  the  deed 
was  James  C.  Weir,  and  that  the  deed  was  not  delivered  at  all,  bat 
was  retained  bv  Hemme,  because  the  consideration  was  not  paid. 
Of  course,  if  Chambers'  testimony  was  true,  it  should  have  operated 
a  defeat  of  defendants'  case.  The  alleged  note  of  May  17,  1877, 
the  effect  of  which  was  directly  at  variance  with  his  testimony,  cut, 
therefore,  a  very  important  figure  in  the  trial.  The  original  of  it 
was  hot  produced,  and  its  non -production  not  only  not  accounted  for, 
but  not  a  question  was  put  to  Chambers  by  Weir's  counsel  in  respect 
to  such  letter  when  he  was  examined  as  a  witness  under  the  commis- 
sion. It  is  quite  clear  that  the  press  copy  of  the  letter  was  inad- 
missible until  the  non-production  of  the  original  was  properly  ac- 
counted for.  But,  further  than  this,  an  expert  witness  was  given 
specimens  of  Chambers'  handwriting,  and  was  permitted  to  compare 
them  with  the  press  copy  of  the  letter  alleged  to  have  been  writteu 
by  him  to  Mrs.  Weir,  and  to  give  his  opinion  as  to  the  genuine- 
ness of  the  original  of  the  copy.  This  was  not  permissible  un- 
der any  rule  with  which  we  are  acquainted.  It  is  essential  that 
the  document  whose  genuineness  is  sought  to  be  proved  should 
itself  be  produced.  When  the  disputed  writing  is  produced,  evi- 
dence resulting  from  a  comparison  of  it  with  other  proved  or  admit- 
ted writings  is  not  regarded  as  evidence  of  the  most  satisfactory 
character,  and  by  some  courts  is  entirely  excluded.  It  would  be 
adding  vastly  to  the  danger  of  such  evidence  to  permit  evidence  to 
be  given  from  a  comparison  of  genuine  writings  with  a  press  copy 
of  the  writing  whose  genuineness  is  disputed.  Indeed,  in  this  very 
case,  the  expert,  on  cross-examination,  testified  that  *'  it  would  be 
very  dangerous  to  decide  on  a  press  copy  for  sure. " 

The  action  here,  bein^  on  the  equity  side  of  the  court,  the  verdict 
of  the  jury  was  but  advisory,  and  until  the  findings  of  the  jury  were 
adopted  by  the  court,  there  was  no  decision,  and,  therefore,  nothing 
upon  which  to  base  a  motion  for  a  new  trial.  For  this  reason  the 
notice  given  by  the  plaintiff  April  9,  1881,  was  premature  and  inef- 
fectual, and  was,  therefore,  properly  abandoned:  Bates  v.  Gage,  49 
Oal.,  128. 

Within  proper  time  after  the  decision  of  the  court,  a  notice  of 
motion  for  a  new  trial  in  due  form  was  given,  which  was  followed, 
within  the  time  duly  extended  for  that  purpose,  by  a  statement  on 
motion  for  new  trial  and  a  bill  of  exceptions.  The  fact  that  the 
statement  and  bill  of  exceptions  were  incorporated  in  one  paper  does 
not  render  either  invalid.  Being  prepared  within  due  time,  and 
being  properly  settled  by  the  judge,  these  papers  maybe  as  well  con- 
sidered wnen  presented  together  as  when  separately  presented. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

MoKiNSTBY,  J.,  and  MgKee,  J.,  concurred. 
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No.  7,624. 

BuBK  V.  Altrghul  ET  AL« 

Department  Two.    FSed  March  tO,  1886. 

Stbibt  Ihpboyemint— Rock  Gutter- Ways— Power  of  Sopbrvisors.— The  b:>ird  of 
supervisors  of  the  city  and  county  of  San  Francisco,  under  section  8  of  the  act  of  April  1, 
1872,  had  power,  when  a  street  was  ordered  to  be  masadamized,  ta  order  the  construction  of 
rock  gutter-ways. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and 
from  an  order  denying  the  defendants  a  new  trial.  The  opinion 
states  the  facts. 

J.  C.  Bates,  for  the  appellant. 
J.  M.  Woods,  for  the  respondent. 

The  Coubt.  This  is  a  street  assessment  case.  The  first  point 
presented,  that  an  item  of  forty  dollars  for  printing  was  included  in 
the  assessment,  has  been  repeatedly  passed  upon  by  this  court,  ad- 
Tersely  to  the  appellant. 

The  second  point  is,  that  the  board  of  supervisors,  when  a  street 
was  ordered  to  be  macadamized,  had  not  power,  under  the  act  of 
April  1,  1872,  Stats.  1871-2,  p.  804,  to  order  the  construction  of 
rock  gutter-ways.  By  section  three  of  the  act,  the  board  was  au- 
thorized to  order  the  street  to  be  macadamized,  ''and  to  order  any 
other  work  to  be  done  which  shall  be  necessary  to  make  and  com- 
plete the  whole  or  any  portion  of  said  streets,"  etc.  We  think  it 
was  competent  for  the  board  to  determine  that  rock  gutter- ways 
were  necessary  to  complete  the  macadamizing  of  the  street.  The 
only  substantial  difference  between  the  two  methods  seems  to  be 
that  in  constructing  the  gutter-ways  the  rock  was  to  be  hand-laid 
instead  of  being  spread,  as  in  macadamizing.  Doubtless  the  board 
deemed  this  process  necessary,  in  order  to  protect  the  work  from 
washing. 

The  judgment  was  for  less  than  two  hundred  dollars.  We  think 
there  was  no  merit  in  the  appeal,  and  that  it  was  taken  for  delay. 

The  judgment  and  order  are  affirmed,  with  twenty-five  per  cent 
damages. 
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No.  8,818. 

STajllt  ex  AL.  1?.  MoDONAU). 

JMvartmaU  One.    FiML  Jforcft  A?i  1^:85. 

Ebtatb  or  Deovabbd  Pbrsoks— Pbbsentatioiv  or  Claims — Statuis  or  Ij]iiTAfX0B&— 
Where  a  daim  against  the  estate  of  a  decedent,  founded  on  a  promiasory  note,  is  preseoted 
tothe  executor,  and  by  him  allowed,  no  action  can  be  maintained  thereon,  until  ten  days 
after  its  presentstion  to  the  judge,  unless  he  rejects  it  within  that  period.  Consequently  the 
statute  of  limitations  does  not  run  against  such  claim  during  the  time  intervening  between 
the  date  of  its  presentation  to  the  exeeutor  and  that  of  its  rejection  by  the  judse. 

The  Same— Loss  of  Obiginal  Claim— Approval  or  Copt.— The  approval  by  the  judge  of 
a  copy  of  a  claim  against  the  estate  of  a  decedent,  where  the  original  had  been  ulowed  by  the 
executor  and  subsequently  lost,  has  the  same  effect  as  an  approval  of  the  original. 

Appeal  from  a  indgment  of  the  saperior  court  of  Mendocino 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

HwrUy  dt  Hardin,  for  the  appellants. 
Rogers  dt  Oillespie,  for  the  respondent. 

Shabpstein,  J.  This  is  an  appeal  from  a  judgment,  and  the  ques- 
tions presented  by  the  record  relate  to  the  order  sustaining  the  de- 
fendant's demurrer  to  the  plaintiffs'  complaint. 

One  of  the  grounds  of  demurrer  is  that  the  right  of  action  is 
barred  by  section  337,  code  of  civil  procedure. 

The  allegations  on  which  this  is  based  are  that  defendant's  testate 
made  a  promissory  note  which  had  not  been  paid  in  full  at  the  date 
of  her  death;  and  that  a  claim  for  the  balance  was  duly  presented  to 
and  allowed  by  her  executor  within  four  years  after  said  note  fell 
due;  but  was  not  presented  to  the  judge  of  the  superior  court  for 
allowance  within  that  period;  and  that  he  rejected  it.  The  claim 
was  presented  to  and  allowed  by  the  executor  within  the  time  pre- 
scribed by  section  1,493,  code  of  civil  procedure;  and  the  code  pro- 
vides that,  after  a  claim  has  been  allowed  by  an  execator  or  ad- 
ministrator, it  must  be  presented  to  the  judge  of  the  superior  court 
for  his  approval.  But  it  does  not  prescribe  the  time  within  which 
it  must  be  presented  to  such  judge.  It  however  does  provide  that 
''  If  the  claim  be  presented  to  the  executor  or  administarator  before 
the  expiration  of  the  time  limited  for  the  presentation  of  claims,  the 
same  is  presented  in  time,  though  acted  upon  by  the  executor  or 
administrator,  and  by  the  judge,  after  the  expiration  of  such  time" 
Id.,  1,496.  The  provision  of  the  code  relied  on  to  sustain  the 
alleged  bar  of  the  statute  of  limitations  reads  as  follows:  "  No  claim 
must  be  allowed  by  the  executor  or  administrator,  or  b^  a  judge  of 
the  superior  court,  which  is  barred  by  the  statute  of  limitations:*' 
Id.,  1,499.  And  the  respondent  contends  that  this  claim  when  pre- 
sented to  the  judge  was  barred,  because  the  note  on  which  it  was 
founded  fell  due  more  than  four  years  before  it  was  presented  to  the 
judge,  notwithstanding  its  presentation  to  and  allowance  by  the  ex- 
ecutor, within  four  years  after  it  became  due. 

To  sustain  that  contention  it  must  be  assumed  that  the  running  of 
the  statute  was  not  interrupted  by  the  presentation  of  the  claim  to 
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the  ezecntor  and  his  allowance  of  it,  within  four  years  after  a  right 
of  action  accrued  on  it.  The  holder  of  the  claim  could  not  have 
maintained  an  action  on  it  until  after  it  had  been  presented  to  the 
executor:  Id.,  1,500.  And  as  the  executor  allowed  it  within  ten 
days  after  its  presentation  to  him,  no  action  could  be  maintained  on 
it  until  ten  days  after  its  presentation  to  the  judge,  unless  he  re- 
jected it  within  that  period.  So  that  the  action  on  the  claim  was 
staid  by  statutory  prohibition  from  the  date  of  its  presentation  to 
the  executor  to  tnat  of  its  rejection  hj  the  judge,  and  the  interven- 
ing time,  ''  is  not  part  of  the  time  limited  for  the  commencement  of 
the  action:"  Id.,  866. 

Excluding  that  time  from  the  computation,  the  action  was  com- 
menced within  four  years  after  a  right  of  action  accrued  on  the 
claim;  and  the  demurrer  ought  not  to  have  been  sustained,  on  the 
ground  that  the  right  of  action  set  out  in  the  complaint  was 
barred  by  section  337,  code  of  civil  procedure.  And  if  not  barred 
by  the  statute,  we  think  the  right  of  action  cannot  be  held  to  bi 
lost  by  reason  of  the  negligence  of  the  plaintiffs  in  the  prosecution 
of  the  claim  on  which  the  action  is  founded. 

We  think  in  the  title  of  the  action  it  appears  ^nite  as  clearly  as 
in  the  body  of  the  complaint,  that  the  defendant  is  sued  as  execu- 
tor of  the  estate  of  Anna  McDonald,  deceased. 

It  appears  by  the  complaint  that  after  the  allowance  of  the  claim 
by  the  executor,  he  offered  to  present  it  to  the  judge  for  allowance; 
and  that  the  offer  was  accepted  by  the  plaintiffs,  and  in  the  language 
of  the  complaint:  '*  That  said  claim  was  accordingly  then  and  there 
intrusted  to  said  McDonald,  who  failed  and  neglected  to  file  the 
same,  and  who,  as  plaintiffs  believe,  either  lost  or  destroyed  it. 
That  it  cannot  now,  after  the  utmost  endeavor,  be  found.     That 

Elaintiffs  have  searched  the  files  of  said  probate  court  for  said  claim, 
ave  interrogated  the  said  McDonald  as  to  its  whereabouts,  and 
have  been  unable  to  find  it;"  and  that  a  copy  of  said  lost  claim,  veri-^ 
fied  by  the  oaths  of  Barnes  and  Nally,  plaintiffs,  with  a  copy  of  the 
allowance  thereof  by  the  executor,  was  duly  presented  to  the  judge 
of  the  superior  court,  and  by  him  rejected. 

In  addition  to  the  ground  that  the  claim  when  presented  to  the 
judge  was  barred  by  sections  837  and  1,499,  code  of  civil  procedure, 
which  wd  have  already  considered,  it  is  urged  that  the  judge  could 
not  allow  the  claim  because  it  purported  to  be  a  copy  of  the  claim 
on  which  the  executor  had  indorsed  his  allowance.  The  demurrer, 
of  course,  admits  that  the  papers  presented  to  the  judge  were  true 
copies  of  originals  which  had  been  lost  or  destroyed.  That  being 
so,  we  think  the  judge  was  bound  to  treat  them  the  same  as  if  they 
had  been  the  originals.  Section  1,496,  code  of  civil  procedure, 
in  our  opinion,  has  no  bearing  upon  this  question. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint,  with  leave 
to  the  defendant  to  answer  within  ten  days  after  being  notified 
thereof. 

Thornton,  J.,  and  Mybigk,  J.,  concurred. 
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Na  20.067. 

People  tk  FAaiN. 

In  Batdi,    FUtd  Marek  tl,  1886. 

Labcknt— Possession  or  Pbofertt  Recemtlt  Stolen.— The  posBeaion  by  the  defendant 
of  any  part  of  property  recently  stolen,  unless  satisfactorily  explained,  is  not  ol  itadf  mffi- 
dent  to  justify  a  conviction  for  larceny,  but  is  a  circumstance  to  be  considered,  in  oonnectios 
with  other  suepicious  facts,  in  determining  the  defendant's  guilt  or  innocence. 

Appeal  from  a  judgment  of  the  superior  court  of  the  citj  and 
eounty  of  San  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant of  larceny,  and  from  an  order  denying  him  a  new  trial.  The 
opinion  states  the  facts. 

0.  B,  Darwin,  for  the  appellant. 
Attorney  Oenercd,  for  the  respondent. 

The  Court.  The  court  in  effect  charged  the  jury  that  if  the  prop- 
erty which  the  defendants  were  charged  with  having  stolen  was 
found  in  their  possession,  soon  after  it  was  stolen,  it  was  a  circum- 
stance tending  to  show  their  guilt,  and  that  they  were  bound  to  ex- 
plain the  possession  in  order  to  remove  the  effect  of  it»  and  that 
such  possession  was  a  circumstance  to  be  considered  in  connection 
with  other  suspicious  facts  and  circumstances  which  might  have  been 
shown  in  the  case;  and  that  if  .the  jury  found  that  a  part  of  the  prop- 
erty was  found  in  the  possession  of  the  defendants,  and  that  they 
had  failed  to  explain  to  the  entire  satisfaction  of  the  jury  how  the 
defendants  became  possessed  of  it,  that  might  be  taken  into  consid- 
eration with  all  the  other  facts  and  circumstances  as  tending  to  show 
their  guilt.  And  if  the  jury  believed  that  the  property  described  in 
the  indictment  was  stolen,  and  that  a  part  of  it  was  afterwards  found 
in  the  possession  of  the  defendants,  the  jury  were  authorized  to  pre- 
sume that  all  the  property  which  they  found  to  have  been  stolen  was 
taken  at  the  same  lime  and  place  as  that  part  which  was  f  oui^d  in  the 
possession  of  the  defendants. 

We  think  the  jury  must  have  understood  the  court  to  mean,  that 
if  the  defendants  were  found  in  possession  of  any  part  of  the  property 
described  in  the  indictment,  soon  after  such  property  was  stolen, 
such  possession,  unless  satisfactorily  explained,  was  a  circumstance 
io  be  considered  in  connection  with  other  suspicious  facts,  in  de- 
termining their  ^ilt  or  innocence.  The  charge,  taken  as  a  whole, 
would  not,  we  think,  convey  to  the  jui^  the  idea  that  the  possession 
of  stolen  goods,  unexplained,  would,  of  itself,  be  sufficient  to  justify 
a  conviction. 

If  the  jury  were  satisfied  that  the  defendants  stole  so  much  of  the 
stolen  property  as  was  found  in  in  their  possession,  then  the  juiy 
might  presume  that  all  the  property  stolen  at  the  same  time  and 
place,  was  stolen  by  the  defendants,  unless  there  was  some  fact  or 
circumstance  tending  to  show  that  it  was  not. 

The  defendants  did  not  request  the  court  to  further  instruct  the 
jury  on  these  questions,  or  as  to  the  rules  applicable  to  oireum- 
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stantial  eyidenoe.     In  the  absenoe  of  saoh  a  request,  we  think  the 
failure  to  farther  instract  the  jury  does  not  constitate  an  error  for 
which  the  judgment  should  be  reyersed.     As  we  construe  the  charge 
it  is  not  substantially  erroneous. 
Judgment  and  order  affirmed. 


Na  8,108. 

Cablson  et  al.  v.  Mutual  Belief  Association. 

DepaHment  Tw*.     Filed  March  23, 1886, 

Whkbb  thk  Evidkncb  is  Sdbstaxtiallt  Conflictino  on  a  material  issue,  the  finding  of 
the  jury  thereon  will  not  be  disturbed. 

Ip  a  Vbrdict  is  Justified  bt  thb  Evidbxcb  it  is  not  against  law. 

Ebbobs  in  thb  Admission  of  Evidbnob,  not  affecting  the  substantial  rights  of  the  de- 
feated party,  will  not  warrant  a  reversal 

Appeal  from  a  judgment  of  the  superior  court  of  Mendocino 
coanty,  entered  in  favor  of  the  plainti£fs,  and  from  an  order  de- 
nying the  defendant  a  new  trial.     The  opinion  states  the  facts. 

E,  8.  LippUt^  for  the  appellant. 

T,  L.  Carothers,  for  the  respondents. 

Shabpstein,  J.  Two  of  the  grounds  of  the  motion  for  a  new 
trial  in  this  case  are,  that  the  evidence  is  insufficient  to  sustain  the 
verdict,  and  that  it  is  against  law. 

The  action  was  brought  by  the  heirs  of  Elizabeth  Carlson,  de- 
ceased, to  recover  the  sum  which  it  is  alleged  the  defendant  agreed 
to  pay  on  the  death  of  the  said  Elizabeth  Carlson  to  her  heirs.  The 
plaintiffs'  right  to  recover  depends  on  deceased  being  a  member  of 
the  defendant  association  at  the  time  of  her  death.  If  previous  to 
her  death  she  paid  all  the  assessments  of  which  she  had  notice, 
then  she  was  a  member  when  she  died.  That  was  a  question,  and 
the  only  question,  which  the  jury  had  to  determine.  And  if  there 
was  any  substantial  conflict  in  the  evidence  on  it,  this  court  will  not 
disturb  the  order  denying  the  motion  for  a  new  trial. 

The  by-laws  of  the  defendant  provide  that  a  member  shall  have 
twentv  days  within  which  to  pay  an  assessment,  after  notice  of  it; 
and  if  he  do  not  pay  within  that  time,  he  may  retain  his  member- 
Bhip  by  paying  one  dollar  and  twenhr-5ve  cents  within  the  next 
twenty  days.  But  if  nothing  be  paid  within  forty  days  after  the 
first  notice,  the  person  so  in  default  ceases  to  be  a  member.  De- 
fendant's rules  require  all  notices  to  be  delivered  to  a  member  or 
sent  by  mail.  In  this  case  it  is  not  claimed  that  any  notice  was  de- 
livered. The  insistance  is,  that  the  notices  to  which  the  deceased 
was  entitled  were  dent  by  mail.  Defendant's  secretary  testified  that 
his  assistant,  Mr.  Gilbert,  did  the  mailing.  The  latter,  on  his  di- 
rect examination,  stated  that  he  duly  mailed  the  notices  to  which 
deceased  was  entitled.     Bat  on  being  asked,  on  his  cross-examina- 
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tion,  if  he  oould  testify  that  he  actaally  mailed  any  notices  to  Mrs. 
Carlson,  the  deceased,  he  answered,  ''No,  I  cannot."  He  further 
stated  that  he  had  no  means  of  knowing  whether  the  notices  were 
received  by  the  parties  to  whom  sent. 

The  surviving  husband  of  the  deceased  did  not  testify  as  clearly, 
as  we  think  he  might  have  done,  in  regard  to  the  receipt  of  notices 
of  assessments,  but  he  certainly  denied  that  notices  of  the  unpaid 
assessments  were  received  in  the  lifetime  of  the  deceased. 

The  defendant  claims  that  the  notices  were  duly  mailed.  It  was 
incumbent  on  it  to  prove  that  ihey  were,  and  the  only  person  who 
was  introduced  to  prove  tiiat  fact,  said  he  could  not  testify  to  it. 

It  is  too  plain  to  admit  of  argument  that  this  court,  on  evidence  of 
such  a  character,  cannot  hold  that  ihe  jury  were  bound  to  find 
that  notices  of  the  unpaid  assessments  were  duly  mailed  to  the 
deceased  in  her  lifetime;  a  fortiori  that  the  court  erred  in  denyii^ 
the  motion  for  a  new  trial  on  the  ground  of  insufficiency  of  the  evi- 
dence to  justify  the  verdict. 

If  the  verdict  was  justified  by  the  evidence  it  was  not  against  law. 

The  notice  sent  out  for  Mrs.  Carlson  after  her  death,  and  the  for- 
warding of  money  to  the  defendant  by  the  husband  thereafter  were 
immaterial  circumstances,  and  the  admission  of  evidence  to  prove 
them  could  not,  we  think,  under  the  charge  and  instructions  of  the 
court,  have  prejudiced  the  defendant.  And  as  we  cannot  see  that 
the  error,  if  such  it  was,  could  possibly  have  affected  the  substantial 
rights  of  the  parties,  it  is  the  duty  of  the  court  to  disregard  it. 

Judgment  and  order  affirmed. 

Myriok,  J.,  and  Thornton,  J.,  concurred. 
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ABANDONMENT. 
See  Minks  and  Mining,  11. 

ABATEMENT. 

I.  Plka  in  Abatbirnt— Judomknt^  Aitbr  Trial  of  Issitb  on — Unliqidated  Dama- 
on.-— When  a  plea  in  abatement  has  been  filed  which  ndses  an  isBne  of  fact,  and 
the  iamie  thna  fovmed  is  tried  by  a  jnry,  or  by  the  ooart,  if  the  verdict  is  against 
the  truth  of  the  plea  the  proper  judgment  is  quod  recuperat  and  not  retpondeai 
otttter.  But  where  the  declaration  seeks  to  recover  unliquidated  damages,  an 
inquest  should  thereupon  be  taken  to  determine  what  amount  of  damages  the 
pllintiff  has  sustained.  A  refusal  to  allow  such  inquest,  and  ordering Judement  for 
the  entire  amount  of  the  unliquidated  damages  is  error.  Texas,  S.  F.  d:  If.  JR,  J?. 
Co,  V.  SaaeUm.     If.  Ji.,  838. 

See  Estates  of  Deceased  Persons,  15,  16. 

AOCOMPUCE. 
See  Criminal  LaW  and  Practice,  11. 

ACCOUNT. 

1.  Action  on  Account — Complaint — Items  Need  Not  be  Alleged. — ^Inan  action  for 
a  balance  of  account,  on  a  general  account  for  labor  done,  money  paid  and  goods 
sold,  it  is  not  necessary  to  sat  forth  in  the  compUint  the  amount  of  each  separate 
item.  The  account  constitutes  but  one  cause  of  action,  and  the  statement  of  the 
general  balance  due  is  sufficient.    MUU  v.  OUnnon  et  oL    Idaho,  824. 

3.  Account  Stated— Evidence  to  Impeach  Account  when  Inadmissible. — ^In  an 
action  on  an  account  stated,  evidence  tending  to  impeach  the  account,  in  the  ab- 
sence of  any  averment  of  fraud  or  mistake,  is  inadmissible.  Gross  v.  Sacramento 
Savings  Bank  et  ai.    Cat.,  592. 

3.  The  Same — Assignee  of  Bank  Pass-Book  cannot  Duputb  Account  Stated. — 

After  the  account  between  a  savings  bank  and  one  of  its  depositors  has  been  stated, 
and  the  amount  found  due  paid  to  the  latter  and  long  acquiesced  in  by  him,  the 
mere  assignment,  by  such  depositor  of  his  pass-book  gives  no  right  to  his  assignee  to 
maintain  an  action  to  surcharge  and  falsify  such  stated  account^  on  the  ground  of 
fraud  or  mistake,  of  which  the  assignor  had  never  complained.    Id, 

4.  Account— Form  of  Verification — Objection  when  Waived. — ^A  technical  ob- 

jection to  the  form  of  the  verification  of  an  account  furnished  the  defendant,  can- 
not be  taken  advantage  of  on  the  trial,  uuless*  the  defendant  had  previously  de- 
manded that  the  account  as  furnished  be  corrected.  Bobbins  et  al.  v.  Benson  et  aX, 
Or.,  788. 

5.  Action  for  Deposit  in  Bank — Evidence  Showing  Mistake. — ^In  an  action  against 

a  bank  to  recover  a  general  balance  due,  if  the  complaint  does  not  aver  an  account 
stated,  evidence  is  admissible  under  a  general  denial  in  the  answer  to  show  an  error 
in  the  account,  and  that  the  same  had  been  overdrawn.  St.  Louis  Lager  Beer  Bot* 
Hmg  Co.  t.  Cohrqdo  National  Bank  of  Denver.     Col.,  539. 

6.  An  Account  Stated  may  be  Impeached  for  Fraud  [or  Mistake. — ^In  such  case 

the  fraud  or  mistake  should  be  specially  pleaded.    Id. 

See  Assignment,  5;  Executors  and  Administrators,  3. 
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Ekte  DxKD,  6,  7;  Mortoaob»  9;  Statute  oy  LnoTATioirs,  4. 

ADMINISTRATOR. 
See  ExsouTOB  and  Adionistbator. 

ADMIRALTY. 

1.  Salyaob  Services — Ck>MPENSATiON  to  fciALVoBS. — The  servioes  of  the  libeUantii 
after  a  review  of  the  facjts,  held  to  have  been  a  salvage  service,  but  not  one  of  a  high 
degree  of  merit,  for  which  compensation  should  be  awarded  as  stated  in  the  opinion. 
Serodino  et  al  v.  The  Bark  Mabel,  etc.;  WaUton  et  al,  v.  The  Same;  Reed  v.  The 
Same,    (U,  8,  Diet.  CU)    Gal,  4. 

ADMISSIONS. 
See  Pleadino  and  Pkactice,  3. 

ADVERSE  POSSESSION. 

1.  Adverse  PossESSiaN  or  Mining  Claim. — One  claiming  title  to  a  patented  mining 

claim  by  adverse  possession,  under  section  2,186,  et  seq.,  of  the  general  statutes, 
must  prove  not  only  his  claim  and  color  of  title,  but  also  the  bona  fides  thereof. 
Lebanon  Min.  Co,  v.  Rogers,    Col.,  31 1 . 

2.  Actual  Occupation  op  Land — Possession  Presumed  to  Continue. — One  in  the 

actual  occupation  of  part  of  a  larger  tract  of  land,  claiminj[  to  hold  the  same  under 
a  legal  title  extending  over  the  whole,  is  presumed  to  continue  in  the  possession  of 
the  whole  tract  until  the  establishment  of  an  adverse  possession.  Probet  v. 
Trueteee  dsc,  of  Domestic  Missions  of  the  General  Assembly  of  the  Presbyterian  Church, 
ike,    iT.  jr.,  442. 

3.  Trespass  on  Land— When  Amounts  to  Adverse  Possession. — A  mere  trespass, 

not  amounting  to  a  disseizen,  does  not  constitute  adverse  possession  in  snch  sense 
as  to  set  the  statute  of  limitations  in  operation.  A  trespass  must  be  hostile,  opea, 
notorious,  clearly  defined,  excluiiive,  uniaterrupted,  and  under  claim,  real  or  pre* 
tended,  in  order  to  make  the  statute  available  to  the  intmder.    Id. 

4.  The  Same— Insuppicient  Evidence  op  Adverse  Possession— Mistake  in  Boun- 

daries.— Evidence  that  the  defendant  went  upon  the  land  in  controversy  for  the 
purpose  of  raising  one  or  two  crops,  together  with  vagus  testimony  as  to  lua  claim- 
ing the  same,  is  not  sufficient  to  establish  adverse  possession;  especially  if  it  appears 
that  he  had  title  papers  to  adjoining  land,  and  that  in  going  upon  the  loetu  in  ^  he 
merely  mistook  his  boundaries.     la. 

See  Executors  and  Administrators,  2. 

AFFIDAVIT. 
See   Attachment,   1,  2 ;   Continuance,  4 ;  Mines  and  Mining,  8 ;  Venue,  8. 

^  ALIMONY. 

See  Divorce  7. 

AMENDMENTS. 

1 .  Amendment  to  Answer — ^Power  op  Court  to  Allow. — ^Where  the  evidence  discloses 

a  defense  that  is  not  stated  in  the  answer,  the  court  has  power  to  order  an  amend- 
ment. The  authority  of  the  lower  court,  in  such  cases  is  discretionary,  and  can  be 
reviewed  only  when  the  discretion  has  been  abused.    Bowles  v.  Doble.   Or.,  671. 

2.  Error   in   Repusinq  to  Allow  a  Particular  Amendment  to  an  Answbb   is 

Waived  if  the  defendant  is  subsequently  allowed  to  file  a  further  answer.   Id. 

3.  Verdict — Amendment  op. — The  verdict  of  the  jury  may  be  corveoted  m  a  matter 

of  form  by  the  order  of  the  court,  in  the  presence  of  the  jury  before  they  an  dis- 
charged ;  the  jury  assenting  thereto.    People  v.  BUes:  Idahoy  S29. 

See  Estate  op  Deorussd  Persoss,  7 ;  Findings,  9 ;  New  TruXi  3. 
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ANSWER. 
See  AjcsirDMKiiTS  1,  2;  Appkai^  3;  Pubapino  and  Pbactiok. 

APPEAL. 

I.  Caitsxs,  How  Brought  to  the  Suprebce  Court  for  Rbvivw.— The  statute  of  188^ 

reepecting  the  taking  of  appeals  to  the  supreme  court,  is  constitutional.  Such 
statute  is  merely  cumulative ;  and  cases  may  be  brought  up  for  review  either  bv  the 
procedure  prescribed  by  the  code  or  under  {he  statute.  Breemer  v.  Burgess.  Wash., 
571. 

2L  Intendment  in  Fator  of  Jurisdiction. -^The  appellate  court  will  assume  that  the 
probate  court  had  jurisdiction  of  the  subject  matter  of  the  controversy  where  all 
the  parties  in  interest  are  before  the  court,  and  so  assume.  Estate  of  Apple,  deceased. 
CaX.,  51S. 

9.  Appeal  to  District  Court — Appellant  may  File  Answer— Default.— After  an 
appeal  is  taken  to  the  district  cdurt  from  a  judgment  of  the  county  court,  entered 
in  favor  of  the  pUintiff  upon  the  defendant's  default,  the  appellant  may  file  an 
answer  without  obtaining  leave  of  the  court,  under  sec.  500  oi^  the  general  stats. 
MarOn  v.  McLaughlin.     Uol.,  119. 

4.  A  NoTicB  OF  Intention  to  Move  for  a  New  Trial  Must  be  Served  upon  all  the 
adverse  parties.  People  v.  Center.    Cal.^  79. 

&  On  an  Appeal  from  an  Order  Denying  a  New  Trial  by  Certain  Defendants, 
the  defendckuts  not  moving  should  be  served  with  notice  of  appeal.  Jd, 

€.  Statement  on  Appeal  after  Motion  for  New  Triai^  How  Settled. — Where  a 
motion  for  a  new  trial  is  made  upon  the  records  and  minutes  of  the  court,  and  is 
heard  and  denied  by  the  successor  of  the  judge  who  tried  the  case,  the  subsequent 
statement  on  appeal  from  the  order  denying  such  motion  must  be  settled  by  the 
judge  who  made  the  decision,  and  not  by  the  judge  who  tried  the  case.  Cummvngs 
V.  Conlan.   Cal.,  357,  447. 

7.  AssiaNMFNT  OF  Error  must  be  Raised  in  Lower  Coxtrt. — An  assignment  of  error 

will  not  be  considered  on  appeal,  unless  the  same  had  been  previously  raised  and 
decided  in  the  trial  court.  Craotree  v.  Segrist  ei  al,   N.  M.,  840. 

8.  Rule  ov  Trial  Court — Review  of  on  Appeal.— A  rule  of  the  trial  court  will  not 

be  considered  and  acted  upon  by  the  appellate  court  unless  the  same  is  embodied  in 
the  Record.  Walla  Walla  Priniing  and  Publishing  Company  v.  Budd  ei  al.  Wash,, 
351. 

9.  Reyiew  of  Evidence— Error  Without  Prejudice. — The  appellate  court  will  not 

undertake  to  decide  upon  the  facts  submitted  to  the  jury ;  but  where  a  refusal  to 
instruct  the  jury  is  assigned  as  error,  it  may  properly  look  into  the  evidence  before 
it,  in  order  to  ascertain  whether  the  party  complaining  has  received  any  injury 
therefrom  ;  and,  if  it  appear  from  the  whole  case  before  the  court,  that  the  ruling 
could  not  have  injured  the  party  against  whom  it  was  made,  it  will  not  reverse  the 
judgment,  although  the  rulmg  was  erroneous.    SkUe  v.  Murray.  Or.,  16. 

10.  Errors  in  Evidence — Review  of  on  Appeal — Waiver — Record  Must  Contain 
Evidence. — ^Errors  in  the  admission  and  rejection  of  evidence  will  not  be  reviewed 
on  appeal  unless  the  record  embodies  the  evidence,  taken .  and  used,  properly  certi- 
fied. The  certificate  of  the  referee  appointed  to  take  the  evidence  is  not  sufficient; 
nor  is  such  insufficiency  in  the  record  waived  by  the  appearance  of  the  appellee 
in  the  supreme  court,  and  his  arguing  the  questions  of  fact  growing  out  of  what  pur* 
ports  to  he  the  testimony.    MuSeey  v.  McCfrew.     Wash.,  680. 

II.  Appeal  from  Judgment — Transcript  Must  Contain  Copy  of  Judgment. — An 
appeal  from  a  judgment  and  an  order  made  after  judgment  will  be  dismissed  where 
the  transcript  contoins  no  copy  of  the  judgment.  Savings  and  Loan  Soc.  v.  Meeks; 
Cal.,  272. 

12.  Orders  not  Reviewed  on  Appeal  DNLEas  Made  Part  of  Judgment  Roll. — 
Errors  assigned  for  striking  out  portions  of  the  answer  and  refusing  to  strike  out 
portions  of  the  complaint,  will  not  be  reviewed  on  appeal,  unless  the  orders  thereon 
are  made  part  of  the  judgment  roll  by  statement  or  bill  of  exceptions.  Lowell  v. 
ParkiMon  et  al.     Utah,  751. 

18.  Record  «n  Appeal  from  Judgment. — On  appeal  from  a  judgment,  without 
a  statemttit,  nothing  belongs  to  the  record  except  the  judgment  roll,  and  no  ques- 
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tion  arising  outride  the  roll  caa  be-conridered.    ChUhrie  et  al,  y.  Phdan  et  aL  Idaho, 
817. 

14«  EzcKFTTONS  Taken  AT  THE  Tbial. — ElzceptioDB  taken  at  the  trial  and  settled  as 
provided  in  sections  405  and  400  of  the  civil  practice  act,  form  part  of  the  jadgment 
roll,  and  constitute  part  of  the  record  on  appeal  from  the  judgment.    Id. 

16.  Exceptions  Deemed  to  have  been  Taken. — The  exceptions  which,  by  section 
403  of  the  practice  act,  the  adverse  party  is  deemed  to  have  taken,  have  the  same 
force  and  effect  in  the  conduct  of  the  action  as  otiier  exceptions,  and  cannot  be  con- 
ridered  on  appeal  without  being  incorporated  into  a  bill  of  exceptions  and  made  a 
part  of  the  judgment  roll.  Held,  Whidn  defendants  in  the  trial  court  question  the 
sufficiency  of  the  complaint  by  general  demurrer,  and  the  demurrer  is  overruled, 
and  the  defendants  waive  their  nffht  to  save  the  question  so  raised  and  decided,  by 
a  bill  of  exceptions,  and  appeal  m>m  the  judgment,  aiother  and  independent  de- 
murrer, raising  the  same  question,  cannot  ho  interposed  in  the  supreme  court 
Ouihrie  v.  Phdan.    Idaho,  817. 

16.  Statement — When  Insufficient. — A  paper  inserted  in  the  record  denominatjsd 
a  statement,  and  which  does  not  appear  to  have  been  settled  and  rigned  by  the  trial 
judge,  is  no  part  of  the  judgment  roll,  and  cannot  be  considered  in  this  court  on 
appeal.     Crews  v.  Baird,  Sheriff  of  Ntz  Perce  County,    Idaho,  824. 

17.  The  Complaint  Herein  Held  Sufficient  to  support  the  judgment.    Id, 

18.  Stat  of  Pboceedinqs  Pending  Appeal—Change  of  Place  of  Tbial. — A  stay 
of  proceedings  pending  an  appeal  from  an  order  denying  an  application  for  a  change 
of  the  place  of  trial,  will  be  refused  when  such  order  was  not  erroneous.  IkuueU 
y.  Ouaiala  Mill  Company,     Col.,  753. 

19.  Appeal  from  JusncEs*  Court — JuRiSDic?rioN  over — Undertaking  on  Ap- 
peal.— An  undertaking  such  as  is  required  by  the  statute,  is  a  prerequisite  to  the 
acquisition  of  jurisdiction  by  the  supreme  court  of  an  appeal  from  the  justices* 
court.  The  sufficiency  or  insufficiency  of  the  undertaking  is  a  matter  which  c^n 
always  be  inquired  into  in  a  proper  proceeding  to  test  the  question  of  jurisdiction. 
Levy  V.  Superior  Court  of  YoU>  County .    CaJ.,  127. 

30.  The  Same— Erroneous  Dismissal  of  Appeal— Review  of.— Where  the  super- 
ior court  erroneously  dismis338  such  appeal  for  a  supposed  insufficiency  in  the  under- 
taking, but  such  undartakiag  is  in  fact  sufficient,  the  appellant's  remedy  is  by 
certiorari  to  annul  the  order  of  dismissal,  before  proceeding  by  mandamus  to  com- 
pel the  superior  coart  to  hear  the  appeal.    Id, 

21.  Setting  Aside  Approval  of  Undertaking  on  Appeal. —The  supsrior  court  has 
power  to  83t  aside  its  approval  of  an  undertaking  for  a  stay  and  appeal  to  the  su- 
preme CDurt,  even  after  the  filing  of  the  transcript  in  the  latter  court.  Palmer  v. 
Oalvin  et  al,     Cal.,  597. 

22.  Undertaking  on  Appeals — Dismissal  of  Appeal. — When  two  appeals  are  taken, 
one  from  the  judgment  and  the  other  from  the  order  refusing  a  new  trial,  and  an 
undertaking  is  given  '*  on  such  appeal,"  the  bond  is  void  for  uncertainty,  and  the 
appeals  will  be  dismissed,  because  no  undertaking  was  filed  in  either  appeal.  Edd^ 
etoLv.  Van  Ness  et  al,    Idaho,  820. 

23.  Piling  Undertaking  Before  Notice— Dismissal.— An  appeal  will  be  dismissed 
where  the  undertaking  on  appeal  was  filed  more  than  a  month  before  the  notice  of 
appeal  was  filed.     Iverson  v.  Jones;  Chat f rant  v.  Jones,     Cal.,  275. 

24.  Dismissal  of  Appeal — Waiver  of  Right  of  Appeal. — ^An  appeal  will  be  dis- 
missed where  the  appellants  have  waived  the  right  of  appeal,  and  satisfactioa  of  the 
judgmant  against  them  has  been  entered.  Oliver,  Administrator,  etoL  v,  Blair  et  aL 
Cat.,  628. 

i^.  Dismissal  of  Appeal— Insufficiency  of  Sureties. — An  appeal  will  not  be  dis- 
miasjd  for  insufficiency  of  the  suretiej  on  the  appaal  undertaking,  if  a  new  under- 
taking is  filed  approved  by  the  court.     Meycan  v.  Chabrie,    CaL,  2S3. 

86.  An  Appeal  from  a  Judgment  will  be  Dismissed  if  the  notice  of  appesl  ww 
served  prior  to  the  entry  of  the  judgment.     People  v.  Center  et  al»    CaL,  79. 

27.  Dismissal  of  Writ  of  Error— Failure  to  File  Abstract  of  Record.— A 
writ  of  error  will  ba  dismissed  if  the  plaintiffs  in  error  fail  to  file  an  abstract  of  the 
reoord  within  the  time  prescribed  by  rale  twelve  of  tha  supreme  oourt.  Tralnng 
Brothers  v.  Meyer,     Wy.,  353.    CoVinM  Brothers  v.  Johnson.     Wy.,  353. 
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28.  Motion  to  Dismiss  thk  Appxal  Dbmisd.    Estate  of  Bom.    Col,,  29. 

29.  Appeal  hkld  withoitt  merit,  ani  order  affirm  3d.    People  r.  Jones.     Col.,  44. 

See  AxTOKiTBYs,  3;  Bill  ov  Exceptions,  1,  4;  Judgment,  3, 9;  Mandamus,  4;  Muni- 
cipal Court  ov  Appeals,  1;  Wate&Kights,  5. 

APPEARANCE. 
See  Dbmubbeb,   6* 

ARBITRATION  AND  AWARD. 

1.  Aorxbhent  pob  Submission  to  Arbitration  when  Binding-.  Liquidation  ov 

Damaobb. — A  general  provision  that  all  disputes  which  may  arise  in  the  execation 
of  a  contract  shall  be  decided  by  arbitrators  will  not  be  allowed  to  deprive  the  courts 
of  their  jurisdiction.  But  the  parties  to  a  contract  may  6x  on  any  mode  they  may 
think  fit  to  liquidate  damages,  in  their  own  nature  unliquidated,  and  in  such  case 
no  recovery  can  be  had  until  the  prescribed  method  has  been  pursued,  or  some  valid 
excuse  exists  for  not  punning  it.  Old  Saucelito  Land  and  Ihry  Dock  Co.  v.  Com- 
meraal  Union  Assurance  Co,     Cal.,  41. 

2.  Thb   Same— Fire  Insurance — Construction   of  Arbitration  Clause. — A  policy 

of  fire  insurance  was  made  subject  to  all  the  conditions  and  stipulations  indorsed 
thereon,  one  of  which  was  **  th^t  in  case  of  difference  of  opinion  as  to  the  amount 
of  loss  or  damage,  such  difference  shall  be  submitted  to  the  judgment  of  two  disin- 
terested and  competent  men  *  *  *  whoee  award  shall  be  conclusive  and  bind- 
ing on  both  parties;*'  held,  that  the  submission  to  arbitration  or  a  fair  effort  on  the 
part  of  ;bhe  insured  to  obtain  it,  was  a  condition  precedent  to  his  right  to  bring  an 
action  to  recover  his  loss,  where  the  amount  thereof  was  in  dispute  between  him  and 
the  insurer.    Id. 

3.  AOREBMENT    TO  SUBHIT    TO  ARBITRATION,    WHEN  BINDING— ACTION  WHEN  CANNOT 

BE  Maintained . — Where  a  contract  to  do  work  and  furnish  materials  requires  an 
inspection  and  estimate  by  the  engineer  in  charge  of  the  work  before  any  payments 
can  be  demanded,  such  stipulation  forms  a  condition  precedent,  and  no  ri^ht  of  action 
exists  until  such  inspection  and  estimate  are  made.  Or,  if  a  dispute  arises  between 
the  contracting  parties  as  to  the  quality  or  sufficiency  of  any  work  performed  under 
the  contract,  the  dispute  must  be  settled  in  the  manner  and  by  the  person  provided 
by  the  contract,  before  a  resort  can  be  had  to  another  forum.  Causes  sufficient  to 
excuse  a  resort  to  the  arbiter,  designated  in  the  agreement,  may  arise,  as  wherti  he 
refuses  to  act,  or  is  prevented  from  acting  by  the  opposite  party.  But  one  of  the 
parties  cannot  arbitrarily  ignore  or  revoke  the  stipulation,  and  resort  in  the  first  in- 
stance to  the  courts.    Denver  ds  N.O.  Con.  Co.  v.  Stout.     Col.,  381. 

ARGUMENT  OF  COUNSEL. 
See  Jury  and  Jurors,  8,  10. 

lASSAULT. 

1.  Assault  with  Deadly  Weapon — ^Indictment  tor.— An  indictment  for  an  assault 

with  a  deadly  weapon,  which  either  avers  that  the  instrument  or  thing  was  a  deadly 
weapon,  or  states  facts  from  which  the  court  can  see  that  it  was  necessarily  such, 
sufficiently  alleges  the  deadly  character  of  such.     People  v.  Pape.    Cal.,  233 

2.  Thb  Same — Assault  by  Explosion  op  Powder. — One  who  attempts  to  commit  a 

violent  injury  on  the  x)erson  of  another,  by  means  of  the  explosion  of  a  keg  of  pow- 
der, is  guilty  of  an  assault  with  a  deadly  weapon,  although  he  was  not  present  when 
the  explosion  occuriied.    Id. 

3.  Intormation  for  Assault  with  Deadly  Weapon  with  Intent  to  Murder. — 

An  information  charging  an  assault  by  the  defendant,  with  a  de«idly  weapon  with 
intent  to  murder,  does  not  charge  two  offenses.    People  v.  Beam.     Cal.,  287. . 

See  Murder  and  Manslaughter,  1. 

ASSIGNMENT. 

1.  Crxditor  May  Assign  Debt  and  Security. — A  creditor,  whose  debt  is  secured, 
upon  assigning  the  same,  may  assign  his  security.    Chester  v.  Toklas  et  aL     Cal.,  579. 
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2.  AssiGNEB  ov  Plautttit  Must  be  SaBSTirursD  as  Paktt  to  Suppobt  Jum- 

MEzrr. — ^A  judgment  rendered  in  favor  of  «n  assignee  of  the  plaintifl^  after  suit 
brought,  is  erroneous,  unless  the  record  shows  that  such  assignee  was  substituted  in 
place  of  the  plaintiff.    Lowell  v,  Parkinson.     Utah,  751. 

3.  Suit  bt  an  Assignee  ur  the  National  Courts. — The  clause  in  section  1  of  the 

judiciary  act  of  1875,  prohibiting  the  assignee  of  non-negotiable  contract  from  main- 
taining a  suit  thereon  in  the  national  courts,  unless  his  assignor  might  hare  done  so, 
has  reference  solely  to  the  assignoi^s  ri^ht  to  maintain  such  suit  on  account  of  hii 
citizenship,  and  not  the  amount  of  the  claim  or  demand  arising  out  of  suck  contract. 
Hamnuma  v.  Cleveland,     {U.  8.  dr.  Gt.)    Or.,  599. 

4.  The  Same— Mattbb  in  Dispute  Thebein. — An  action  may  be  maintained  in  the 

national  courts  where  the  sum  or  value  of  the  matter  in  dispute,  or  money  sought 
to  be  recovered  therein,  exceeds  five  hundred  dollars  in  amount,  altiiouffh  the  com- 

Slsint  contains  distinct  demands  or  causes  of  action  of  less  value  that  t£e  five  hnn- 
red  dollars;  and  it  is  immaterial  whether  the  plaintiff  is  the  original  ownar  of  such 
demands  or  acquired  them  by  assignment  from  such  owner.    Id. 

6.  Assignment  of  Aogount  —  Payment  to  Assignee. — ^An  assignor  of  an  aeeount 
cannot  maintain  an  action  thereon,  against  his  debtor,  after  the  latter  has  paid  the 
debt  to  the  assignee,  although  the  consideration  for  the  assignment  may  have  failed. 
Baca  v.  FuUon.    N.  M.,  267. 

See  Assignment,  3;  Covenants,  2,  3;  Judgment,  5;  Pabtnbbship,  2;  Stbebt  Assess* 

MENT,  2. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Assignment  fob  Benefit  of  Prefbbbed  Creditors — Surviving  Partner  Can- 

not Make. — The  surviving  partner  of  an  insolvent  firm  tannot  assign  the  partner^ 
ship  assets  for  the  benefit  of  creditors,  so  as  to  prefer  particular  creditors.  Snoh 
assignment  is  void,  in  toto,  both  at  law  and  in  equity.  Saitbury  v.  Eliison,  CoL, 
784. 

2.  The  Prior  Opinion  Reported  in  West  Coast  Rep.,  102,  adhered  to.    Id. 

ASSUMPSIT. 
See  Attachment,  4. 

ATTACHMENT. 

1.  Attachment  Proceedings — Pleadings — Trial  of  Issues. — In  attachment  pro- 

ceeding, under  the  statutes  of  New  Mexico,  the  affidavit  for  attachment  is  the  com- 
plaint in  the  case,  and  a  simple  denial  of  its  truth  puts  the  case  at  issue,  and  the 
trial  proceeds  before  the  court  and  jury  as  in  other  cases  at  law.  TalboU  v.  Ratt- 
daU.    N.  M.,  830. 

2.  Affidavit    on    Attachment — Trial  when  Affidavit   is  Lost. — ^If  such  sifi- 

davit  becomes  lost,  and  consequently  not  produced  or  read  at  the  trial,  and  the  trisl 
proceeds,  and  rulings  upon  the  introduction  of  evidence  are  made  upon  the  theocy 
that  but  one  ground  of  attachment  was  st^ited  in  the  complaint,  and  it  subsequently 
appears  that  another  and  different  ground  was  stated  therein,  a  new  trial  will  be 
ordered.    Id. 

3.  Attachment    of    Cattle — Return — Identification    of   Property    Taken.— 

Where  an  officer  justifies  the  takinff  of  ceitain  cattle,  each  marked  with  a  different 
brand,  under  a  return  which  describes  them  as  "six  head  br«uided  with  different 
brands,"  parol  evidence  is  admissible  to  identify  the  cattle  seised  with  those  claimed. 
Silver  Bow  Mining  and  Milling  Co.  v.  Lowry.    Mont.,  727. 

4.  Assumpsit  Set-off— Damages  Sustained  Through  Attachment. — In  an  action 

of  assumpsit  for  goods  sold  and  delivered,  the  defendant  cannot  set  off  damages  sas- 
t^ned  by  him  by  reason  of  the  premature  suing  out  of  an  attachmant  by  the  pLiintiff 
to  recover  for  the  same  goods.    Leyser  v.  Rindakopf  .Brothers  ds  Co.    N.  M.,  470. 

See  Cancellation,  1;  Common  Carriers,  9;  Execution,  4. 
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ATTOKNEYS. 

1.   DUBAKMIMT    OF    ATTORifKY->— JURISDICTION    OF    SUP&m    COVBT  OtVR. — The  IQ- 

pmne  court  has  inhersnt  power,  without  the  aid  of  statutory  enactment,  to  disbar 
an  attorney  for  professioiud  misconduct.  The  exercise  of  this  power  may  be  reffn- 
lated  by  statute,  but  the  statute  does  not  create  it.  State  ex  rd,  McComiekv,  Win' 
Am.     Or,^  190. 

2.  Thb  BAm— Misoonduct  iNvoLvxiro  Ivdiotablb  OmNSi.^-The   supreme  bourt 

has  jurisdiction,  under  section  1,015  et  eeq.  of  the  civil  code,  to  disbar  an  attorney 
for  an  indictable  ofifense  committed  in  the  course  of  his  professional  employment^ 
although  no  previous  conviction  has  been  had  before  a  jury,  and  the  offense  charged 
is  denied  by  the  accused.  Such  power  should  only  be  exercised  in  a  proper  case, 
after  a  patient  and  careful  examination  of  all  the  facts,  and  upon  the  ctearast  legal 
proof,  satisfying  the  court  that  the  attorney's  professional  unworthiness  is  such  that 
protection  to  the  courts  to  the  public  and  to  the  profession  absolutely  require  his 
disbarment.    Id. 

3.  Disbarment  of  Attornbt — Ck>NYicTioN  of  Felont  bt  Justicb  of  Pbace— Ap- 

peal.— ^The  supreme  court  cannot  disbar  an  attorney,  under  section  288  of  the  code 
of  civil  procedure,  upon  receipt  of  a  certified  copy  of  the  record  of  a  justice  of  the 
peace  convicting  him  of  embc^ement,  if  it  appear  that  an  appeal  bad  been  taken 
iiom  the  judgment  of  conviction,  which  was  undetermined  at  the  time  the  applica- 
tion to  disbar  was  made.    People  v.  Treadioell    Col,,  354. 

See  Ck>NTBMPT,  4;  Judge,  1. 

AWARD. 
See  Arbitration  and  Award. 

BILL  OP  EXCEPTIONS. 

1.  Bill  op  Exceptions — Must  Contain  Specifications  of  Errors. — Alleged  errors 

in  receiving  and  in  rejecting  evidence,  in  giving  and  refusing  instructions,  and  in 
sustaining  the  findings  of  the  jury,  will  not  be  considered  on  appeal  unless  the  evi- 
dence, instructions  and  exceptions  taken  during  the  trial  are  incorporated  into  the 
record  by  bill.  This  is  true  in  chancery  suits  as  well  as  in  actions  at  law.  Marshall 
Silver  Mining  Co,  et  al.  v.  KtrtUy  ei  al     Col,,  401. 

2.  A  Bill  of  Exceptions  Must  be  Sealed  bt  the  District  Judge,  or  it  will  not 

be  considered  on  appeal,  although  no  motion  to  stiike  out  the  same  has  been  made. 
The  want  of  such  seal  cannot  be  cured  by  stipulation,  nor  by  an  order  of  the  dis- 
trict court  filed  in  the  supreme  court  without  authority.    Id, 

3.  Bill   of  Exceptions — When  Must  be  Settled  and  Signed. — A  bill  of  excep- 

tions, although  embodied  in  the  record,  is  no  part  thereof,  and  will  not  be  consid- 
ered on  appeal,  unless  the  same  was  settled  and  sisned  by  the  presiding  judge  within 
the  time  prescribed  by  law.  Texas,  Santa  Fe  cmaHorthem  A.  R.  Co,  v.  Saacion  et 
al.     N.  M„  838. 

4.  Writ  of  Error— Procedure  on  Prescribed  bt  Practice  Act. — ^Rule  21  of  the 

supreme  court,  requiring  the  plaintiff  in  error,  or  his  asent  or  attorney,  to  file  an 
afiidavit,  therein  prescribed,  before  a  writ  of  error  could  be  issued,  in  common  law 
cases,  has  been  superseded  and  abrogated  by  the  practice  act  of  1880,  regulating 
the  procedure  in  such  cases.    Id, 

6.  Settlement  of  Bill  of  Exceptions — Stipulation  for.— The  consent  of  all  the 
parties  interested  to  the  settlement  of  a  bill  of  exceptions  cannot  be  inferred  from  a 
recital  of  the  judge  that  the  same  was  agreed  to,  when  it  appears  that  such  settle- 
ment was  made  upon  a  stipulation  not  signed  by  all  the  attorneys  interested.  Peo- 
ple V.  Center,    Cal„  79. 

6.  Bill  of  Exceptions — Statement  of  Case. — ^Incorporating  a  statement  on  a  mo- 
tion for  a  new  trial  and  a  bill  of  exceptions  in  one  paper  does  not  render  either  in- 
valid.   SpoOiswood  v.  Ifcir.     CoL,  8S8. 

.  See  Demurrer,  2. 

BILL  OF  LADING. 
See  Common  Carrier,  16,  17;  Insurance,  3. 
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BONA  FIDE  PUEOHASER. 

1.  BoKA  t'TDt  PuBCHASEB— Payment  of  Consideration. — To  constitate  the  defenae 

of  a  bonaJUle  purch&Ber,  as  against  a  prior  equity,  the  party  relying  thereon  mnst 
plead  and  prove  that  his  contiideration  money  was  bona  fide  and  truly  paid,  inde- 
pendently of  the  recitals  in  his  deed.    Rkhards  y.  Snider,    Or.t  73!. 

2.  A  PiTSCHASEB  UNDER  A  Quit-Olaih  Dbed  is  not  a  bona  fide  purchaser.    Id. 

8.  Subseqxtent  Bona  Fidb  Purchaseb — Bights  oy. — A  prior  deed,  neither  acknowl- 
edged nor  recorded,  passes  the  title  as  between  the  parties  thereto,  but  is  not  ad- 
missible in  evidence  to  defeat  the  title  of  a  subsequent  bona  fide  purchaser  without 
notice.     Armijo  r.N.  M.  Town.  Co.    N,  M,,  482. 

4.  Subsequent  Bona  Fide  Purchaser -- Notice— Consideration— Priority.— A 
subsequent  purchaser  is  not  entitled  to  priority  over  a  srantee  under  an  unrecorded 
deed,  unless  he  purchase  in  good  faith  and  for  a  valuable  consideration,  without  no- 
tice of  the  existence  of  such  prior  deed  at  the  time  of  the  payment  of  the  considera- 
tion. The  payment  of  such  consideration  must  be  proved  independently  of  any 
recitals  in  the  deed.    Baker  y.  Woodward.    Or.,  136. 

See  Sales,  4. 

BONDS. 
See  Parties,  3,  6;  Replevin,  172. 

BOUNDARIES. 
See  Adverse  Possession,  4;  Mines  and  Mining,  13,  16. 

BREACH  OF  CONTRACT. 
See  Pleading  and  Practice,  1. 

BROKER. 
See  Statute  oy  Frauds. 

BUILDING  CONTRACT. 
See  Contract  1,  2. 

CANCELLATION. 

1.  Setting  Aside  Conveyance— -Creditors  must  Reduce  Claim  to  Judomxht.— A 
court  of  equity  will  not  interfere  to  set  aside  a  conveyance  by  a  debtor  for  alleged 
fraud,  or  restrain  further  conveyance,  at  the  instance  of  a  simple  contract  creditor. 
Before  such  relief  will  be  granted,  the  creditor  must  have  reduced  bis  claim  to  judg- 
ment. Suing  out  a  writ  of  attachment  is  not  sufficient.  Talbot  v.  Randall  eiai  y". 
M.,  331. 

See  Parties  2. 

CARRIERS. 
See  Common  Carriers, 

CERTIORARL 
See  Municipal  Court  oy  Appeals,  1. 

CHALLENGE. 
See  Jury  and  Jurors. 

CHANGE  OF  PLACE  OF  TRIAL. 
See  Appeal,  18. 
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CHARTER  PARTY. 

1.  LiGBTEKAGE — If    THE      ChABTEREB     "TO  PAY,''    NOT    "TO    PBOVIDE. "— The     bark 

"Carrie  Winslow'*  vas  chartered  to  carry  a  cargo  from  New  York  to  Portland  for  a 
lunip  sum — the  charterer  **  to  pay  *'  for  the  necessary  lighter&ge  between  Astoria 
and  the  port  of  discharge  :  Held;  that  the  charterer  was  not  bound  **to  furnish  "  or 
"  provide  "  the  lighterage,  but  only  **  to  pay  "  for  it ;  that  the  contract  of  the  master 
being  to  bring  the  vessel  with  her  cargo  to  Portland,  he  was  bound  to  provide  and 
employ  the  means  necessary  and  appropriate  to  that  end.  BavreU  v.  Oregon  RixUway 
amd  NamgcUkm  Company.    ( U.  S.  hist.  Ct, )  Or.,  49.  * 

CHATTEL  MORTGAGE. 
See  Mortgage,  8-1  U 

CHINESE. 
See  Public  Schools,  1. 

•     CLAIM  AND  DELIVERY. 

1.  Claim  akd  Delivert — Fobm  or  Judgment. — In  an  action  to  recover  possession  of 
personal  property,  brought  under  section  509  of  the  code  of  civil  procedure,  the 
the  judgment,  if  for  the  plaintiff,  must  be  in  the  alternative,  for  the  possession  of 
the  property  or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and  damages 
for  the  detention.  McCue  v.  Tunstead.    Col.,  754. 

CITIZENSHIP. 

1.  Suit  in  United  States  Courts — ^Averment  of  Citizenship  op  Parties. — ^An 
allegation  in  the  introductory  ])art  of  a  bill  in  equity,  brought  in  the  circuit  court 
of  the  United  States,  as  follows :  "  To  the' honorable  the  judges  of  the  circuit  court  of 
the  United  States,  ninth  circuit,  district  of  California,  A.  B.  of  the  city  of  Virginia, 
state  of  Nevadjt,  and  a  citizen  of  the  state  of  Nevada,  brings  this  his  bill  agcdnst 
C.  D.,  of  the  city  and  county  of  San  Francisco,  state  of  California,  and  a  citizen 
of  the  state  of  California ;  and  thereupon  your  orator  complains  and  says,'*  etc.,  is 
a  sufficient  averment  of  the  citizenship  of  the  parties  to  give  the  court  jurisdiction. 
Sharon  v.  Jim.    {U.  8.  Or.  Ct.)    CcU.,  776. 

See  Assignment,  3,  4 ;  Mines  and  Mining,  20: 

CODES. 

1.  Codb,  Construction   of  Generally.— Where  the  code  speaks,  its  provisions  are 

controlling,  and  are  to  be  liberally  construed ;  but  where  it  is  silent,  the  common 
law  governs.  EskUe  of  Apple,   CcU.,  518. 

2.  Same. — The  provision  that  "the  code  establishes  the  law  of  this  state  respecting 

the  subjects  to  which  it  relates,"  does  not  mean  that  there  is  no  law  with  respect  to 
such  subjects  except  that  embodied  in  the  code.  Id. 

See  Mortgage,  18. 

COLLATERAL   SECURITIES. 
See   Assignment,   1. 

COMMON  CARRIERS. 

1.  Common  Carriers  of   Passengers — Stage — Liability  of  Carrier. — It  is  the 

duty  of  the  common  carrier  of  passengers  by  stage  coach  to  provide  roadworthy 
vehicles,  suitable  for  the  safe  transportation  of  passengers,  steady  and  manageable 
horses,  with  strong  and  proper  harness,  and  careful  drivers  of  reasonable  skill  and 
good  habits.  While  they  do  not  warrant  the  safety  of  passengers  at  all  events, 
they  undertake  that  their  means  of  transportation  are  suitable  and  sufficient,  that 
•they  and  their  asents  possess  competent  skill,  and  that  they  will  use  all  due  care 
and  diligence  in  the  performance  of  their  duty.   Sanderson  et  al.  v.  Frazier.  Col.,  388. 

2.  The  Same — Duty  of  Passenger — Contributory  Negligence. — It  is  the  duty  of 

passengers  to  comply  with  the  reasonable  regulations  of  the  carrier,  and  to  exercise 
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proper  care  and  diligence  in  avoiding  injury  to  themaelvee,  for  the  role  that  one 
cannot  recorer  for  an  injury  which  has  been  cauaed  by  his  own  negligence,  or  where 
by  his  own  fault  he  has  so  far  contributed  thereto,  that  but  for  such  fault  on  his 
part  the  injury  would  not  have  happened,  is  applicable  to  this  class  of  passengers.  Id, 

3.  Ths  Samb — Pabsbmgkb  Riding  with  Arm  Pbojbctino  wkom  Vbhiclb.— When  a 

passenger  in  a  stage  coach  has  his  ami  injured  by  the  overturning  of  the  vehicle, 
the  fact  that  such  arm  was  at  the  time  of  overturning  outside  the  rail  or  outer  ed^ 
of  the  wagon  bed,  is  not  such  contributory  negligence  or  want  of  due  care  oa  his 
part  as  to  oar  a  recovery.  Id. 

4.  Thb  Saiib— Ovkbtctrning  ot  Stagb—Evidbncb  Adhissiblb  to  Show  NBOLioBiia. 

— Where  a  stage  coach  is  overturned  at  night,  by  reason  of  running  upon  a  rock  on 
the  side  of  the  roadway,  evidence  that  the  lamp  of  the  stage  on  the  side  which  col- 
lided with  the  rock  was  not  lighted  at  the  time  of  the  accident  is  admissible  u 
tending  to  show  negligence  on  the  part  of  the  driver,  although  the  driver  testi- 
fied that  it  was  a  starlight  night  ana  he  was  able  to  see  the  road  track,  the  wheel 
and  the  rock  just  before  the  accident,  and  that  the  light  would  not  have  assisted 
him.  So,  also,  evidence  is  admissible  of  the  manner,  and  character  of  the  driving 
of  the  stage  before  and  after  the  accident.  Id. 

5.  Thb  Same— Prbsumption  of  Nboliobnce — What  Pulintiff  Must  Show.— An 

injury  to  a  passenger,  resulting  from  the  overturning  of  a  stage  coach,  is  presumed 
to  have  been  caused  by  the  negligence  of  the  carrier.  In  an  action  to  recover  for 
such  injury,  the  plaintiff  establishes  a  prima  /arie  case,  by  proving  the  relation  of 
carrier  and  passenger,  the  overthrow,  and  the  injury  resulting  therefrom.  He  need 
not  show  tne  particular  defect  or  cause  of  the  accident,  until  the  presumption  of 
uegUgence  on  the  part  of  the  carrier  is  rebutted.  To  rebut  such  presumption,  the 
carrier  must  show  that  he  exercised  the  greatest  degree  of  diligence  practicable 
under  the  circumstances.   Id, 

6.  The  Same — Verdict  when  Excessive. — The  verdict  of  the  jury  in  such  action 

will  not  be  set  aside  as  excessive,  unless  the  damages  awarded  are  so  obvioosly  dis- 
proportionate to  the  injury  as  to  warrant  the  belief  that  the  jury  must  have  been 
influenced  by  partiality  or  prejudice,  or  been  misled  by  some  mistaken  view  of  the 
merits  of  the  case.   Id, 

7.  Ck>MMON  Carriers  bt  Stage— Keoligence— Evidence  of  Vicious  Characieb  or 

Horse. — In  an  action  against  a  stage  company  to  recover  for  injuries  occasioned 
through  the  negligence  of  the  carrier  in  furnishing  unsafe  and  unmanageable  horses, 
evidence  that  such  horses  had,  both  prior  and  suosequent  to  the  injury  complained 
of,  acted  viciously,  and  been  unmanageable,  is  admissible.  Kennon  v.  OUnyar. 
Mont.,  601. 

8.  Bailroad — LiABiLiTT  OF  WAREHOUSEMAN  WHEN  ATTACHES.— A  imilroad  oompsny, 

after  it  has  rarried  goods  to  their  destination,  and  while  it  is  holding  them  for  the 
consignor,  at  his  request,  is  only  liable  as  a  warehouseman,  although  such  goods 
may  never  have  been  removed  from  the  car.  Thereafter,  to  render  the  company 
liable  as  a  common  carrier,  a  new  contract  of  shipment  must  be  shown ;  but  a  mere 
ordor  of  the  consignor  to  the  defendant  to  ship  to  a  different  plaoe  is  not  proof  of 
such  contract,  in  the  absence  of  evidence  of  a  promise  or  undertaking  by  the  com- 
pany to  carry  as  ordered,  iiac  Veigh  et  al.y.  Atchuon,  Topeka  and  SaiUa  Ft  Bailroad 
Company.  N,  M,,  246. 

9.  The  Same — Seizure  of  Goods  in  Transitu — Delay.— A  common  carrier  59  not 

liable  for  failure  to  deliver  ffoods,  if  the  same  have  been  seized  under  legal  process 
as  the  property  of  a  third  person,  although  such  goods  would  not  have  been  so 
seized  if  they  had  been  forwarded  promptly.  In  such  case  the  delay  in  forwarding 
is,  at  most,  only  the  remote  cause  of  the  loss,  for  which  the  earner  is  not  liable. 
This  result  follows,  although  the  consignor  was  not  formally  notified  by  the  carrier 
of  the  seizure,  if  he  had  prior  knowledge  that  an  attachment  was  threatened.  /</. 

10.  Express  Companies— Liability  of  for  Non-Dbuvery.— In  the  absence  of  sn 
express  or  implied  contract  to  the  contrary,  an  express  company  is  not  relieved  from 
its  liability  as  a  carrier  until  it  has  made  a  personal  delivery  or  tender  of  the  article 
conveyCil  to  the  assignee,  if  he  can  ba  found,  or,  if  not  found,  has  made  reasonable 
efforts  to  ascartain  his  whereabouts  and  inform  him  of  the  arrival  of  his  property, 
and  that  the  same  is  awaiting  delivery.    Bennett  v.  N,  P,  Ex.  Co.     Or.,  856. 
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11.  Tbb  8a]C»— GoiCFAinr  wbbh  itot  C)NSiovs«.--*Nor,  in  the  absence  of  *  special 
eontraet  will  such  carrier  be  considered  as  the  consignee  of  the  articles  conv^ed^ 
or  relieTed  from  its  daty  to  deliver  them,  or  make  a  reasonable  effort  to  find  the 
party  for  whom  they  are  intended,  from  the  mere  fact  that  the  package  containing 
sadi  articles  was  addressed  to  the  carrier  at  a  particular  place,  when  it  knows  the 
owner  and  had  received  directions  from  him  as  to  whom  to  deliver  the  package.    Id. 

12.  Tbs  Samx — Waivkr  of  Coitditionb  in  Shippino  Rvcbipt. — ^A  condition  in  a  ship- 
ping receipt  of  an  express  company  to  the  effect  that  the  company  will  not  be  re* 
sponsible  for  a  nofn-deliverv,  unless  at  the  time  of  demand,  the  consignee  produces 
the  receipt^  is  waived  bv  the  company,  if  it  fail  to  require  a  compliance  therewith  at 
the  time  of  demand  and  refusal  to  deliver.    Id, 

13.  AsMiasiOK  01*  LiABiLiTT — BviDBNCE  OT— Goiucoir  Carkiibs. — A  droular,  issued 
by  tiie  superintendent  of  an  express  company,  offering  a  reward  for  property  stolen 
from  it^  described  therein  as  belonffing  to  the  consignee,  is  competent  evidence  in 
an  action  by  the  latter  against  the  former  as  tending  to  show  an  adn^ssion  by  the 
company  of  its  liability.    Id. 

14.  Ths  Samb— Agekt  may  T^tift  as  to  Capacit7. — ^In  such  action,  the  agent  of 
the  company,  who  received  the  property  upon  its  arrival,  may  testify  as  to  its  capa- 
city and  for  whom  he  received  the  same.     Id, 

15.  GoKMOif  Cabbikrs— Non-Pathekt  of  Charges. — ^Sale  of  Perishable  Prop- 
BBTT. — Upon  a  review  of  the  evidence,  held,  that  the  defendant,  a  common  carrier, 
was  authorized  to  sell  the  goods  in  controversy  asC  perishable  property,  for  non- 
payment of  freight  and  charges,  and  that  in  making  such  sale,  he  complied  with 
all  the  requirements  of  section  3,437  of  the  general  sta&tes.  Martin  v.  MeLaughUn. 
Col.,  779. 

16.  Bill  of  Lading — Assent  of.  Consignor  to  Exemptions,  how  Manifested. — A 
provision  in  a  bill  of  lading  reservinff  the  right  to  the  carrier  to  tranship  at  an  in- 
termediate port,  is  not  binding  on  tne  consignor,  under  section  2,176  ot  the  civil 
code,  unless  be  expressed  his  assent  to  it  by  signing  the  bill  of  lading.  Sckroeder  v. 
Behweitaer  Llcyyd.    C7a/.,  161. 

17.  Consignor  and  Consignee — Title,  when  Passes  on  Shipment— Bill  of  Lad- 
ing.— ^Tbe  transmission  of  a  bill  of  lading  by  the  consignor  to  the  consignee  is  a 
delivery  of  the  possession  of  the  eoods  covered  by  it,  and  the  title  to  the  property 
shipped  thereby  passes  from  the  7orm3r  to  the  lattar.  Bat  the  mare  shipment  of 
eoo<u,  in  pursuance  of  a  contract  between  the  consignor  and  consignee  whereby  the 
former  was  to  pay  the  freight,  and  the  latter,  after  he  had  sold  the  goods,  was  to 
credit  the  proceeds  to  the  account  of  the  consignor,  doss  not  vest  the  title  to  the 
property  smpped  in  the  consignee,  in  the  absence  of  a  bill  of  lading  or  notice  of 
the  ahipmeat  to  him.  First  NcUional  Bank  of  Helena  v.  McAndrewa  et  oL  Mont.^ 
636. 

COMMUNITY  PROPERTY. 
Bee  Husband  and  Wife,  1. 

COMPLAINT 

See  Pleading  and  Practice. 

CONDITIONAL  SALE. 
See  Mortgage,  16;  Sales,  4,  5. 

CONFLICT  OF  LAWS. 
See  Estates  of  Deceased  Persons,  13. 

CONSIDERATION. 
See  Bona  Fide  Purchaser,  1,  4. 

CONSIGNOR  AND  CONSIGNEE. 
Bee  Common  Carriers,  U,  16,  17. 
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CONSTITUTIONAL  LAW. 

1.  Special  Legislation — Limitation  on. — Under  a  constitutioiial  limitation,  prohib- 

iting the  legiElature  from  passing  a  special  law  in  cases  where  a  general  law  can  be 
made  applicable,  the  <|ttestion,  whether  or  not  a  general  law  can  be  made  applicable 
for  a  given  parpose,  is  for  the  legislature  to  determine.  The  courts,  however,  will 
review  such  determination,  if  it  clearly  appeara  that  a  special  act  was  passed  by 
reason  of  bad  f&ith  on  the  part  of  the  legislature,  or  without  due  investigation  and 
deliberation,  or  the  exeii^iae  of  sound  judgment.  But  eveiy  question  of  deubt  should 
be  resolved  in  favor  of  tbe  validity  of  the  act  challenged.  Carj^enier  v  People  exrtl. 
Tiff(rrd,    Col,  653. 

2.  The  Same— Special  Act  Unconstitutional  in  Pakt. — A  special  act  of  the  leg- 

islature, amending  and  revising  a  city  charter,  doeanot  necessarily  entirely  fsil  be- 
cause a  portion  of  it  is  unconstitutiona].    Id. 

3.  The  Same— Amending  Citt  Chabteil. — Sections  13  and  14  of  article  XIV  of  the 

constitution  do  not  prohibit  the  legislature  from  passing  a  special  act  to  ameod  a 
city  charter,  granted  by  a  local  act  passed  prior  to  the  adoption  of  the  constitution, 
where  such  city  has  not  elected  to  become  subject  to  and  to  be  governed  by  the  gen- 
eral law  relating  to  corporations.    Id, 

4.  The  Same — Pboviaion  of  Constitution  Construed. — Section  2  of  article  XV  of 

the  constitution,  providing  that  "no  charter  of  incoiporation  shall  be  granted,  ex- 
tended, changed,  or  amended  by  special  law,  except  for  such  municipal,  charitable, 
educational,  penal  or  reformatory  corporations  as  are,  or  may  be,  under  the  control 
of  the  state,"  should  not  be  construed,  oy  substituting  for  the  words  "  municipal  cor- 
porations," the  words  **  quasi  municipal  corporations;"  nor  do  the  words,  "under  the 
control  of  the  state,"  mean  under  the  executive  or  ministerial  control,  to  the  exdn- 
sion  of  the  legislative  control.     Id. 

5.  Eligibility  or  Senator  ob  Bepbesentative    to    Election.^A  constitutioaal 

provision,  that  **  no  senator  or  representative  shall,  during  the  term  for  which  he 
shall  have  been  elected,  be  appointed  to  any  civil  cffice  under  the  state,"  does  not 
disqualify  such  person  from  being  elected  to  such  office.    Id. 

6.  Constitutionality  of  Act  Amending  City   Chabteb  of  Denver. — ^The  act  of 

the  legislature  of  February  13, 1883,  entitled  "An  act  to  reduce  the  law  inooiporat- 
ing  the  city  of  Denver,  and  the  several  acts  amendatory  thereof,  into  one  act^  and  to 
revise  and  amend  the  same,"  is  constitutional.     Id, 

7.  Uniform  System   of  Govebnment^Special  Legislation. — ^When  the  oonstitn- 

tion  of  a  state  requires  that  the  svstem  of  county  and  township  govemmenti  shall 
be  uniform  throughout  the  state,  tne  legislature  has  no  power  to  establish  a  partic- 
ular plan  or  method  of  government  for  a  single  county.  SUUe^  esc  ref.  AUomeif  Ooh 
ercU  V.  Boyd.    Nev.,  464. 

8.  The   Same — Classification,  How  MADk— In  order  to  observe  the  uniformity  re* 

quired  by  such  constitutional  provision,  classification,  if  made,  must  be  based  upoo 
reasonable  and  actual  differences,  the  legislation  must  be  appropriate  to  theclanifi' 
cation  and  embrace  all  within  the  class.    Id. 

9.  When  Act   Held  Unconstitutional. — ^An  act  of  the  legislature  will  not  be  ad- 

judged to  be  in  violation  of  the  constitution,  except  where  plainly  repugnant  thereto. 
The  act  will  be  presumed  to  be  constitutional  until  the  contrary  is  Nearly  and  satia- 
factorily  shown.    People  ex  reL  Pobertaon  v.  Van  Oaddn  et  cU.    Mont.^  651. 

10.  The  Same — Legislative  Poweb  Oveb  Pcbuc  Officers. — In  the  absence  of  ooa- 
stitutional  restrictions,  a  legislature,  having  power  to  create  a  particular  office,  and 
to  regulate  the  manner  in  which  it  ehould  be  filled,  and  the  tenn  and  duties  of  the 
incumbent,  has  the  power  to  lengthen  or  abridge  such  term,  or  to  declare  the  cffice 
vacant,  and  t^ppoint  another  to  fall  the  vacancy.  The  exercise  of  such  power  by  the 
le^slature  would  not  be  in  violation  of  section  10,  article  I  of  the  United  States  con- 
stitution, prohibiting  a  state  from  ^^assing  any  law  impairing  the  obligations  of  cm- 
tracts,  or  of  the  fifth  amendment  thereof,  providing  that  no  one  shall  be  deprived 
of  property  without  due  process  of  law.    Id, 

11.  The  Same — Act  Vacating  County  Commissionebs  of  Custer  County  Vaixd.— 
The  act  of  the  territorial  legislature,  thirteenth  regular  session,  pa^  140,  declaring 
vacant  the  offices  of  county  commissioners  of  Custer  county,  ana  appointing  the 
defendants  to  fill  the  vacancies  thus  created,  is  valid.    Id, 
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12.  Statute  Prissribiito  QiTALiTicATKOsrs  for  Mbdioal  Praotitiokbrs — Oojunrrv- 
noNAL  Law. — ^A  territorial  statate  prescribing  certain  qualifioations  lor  all  persons 
proposing  to  praotioe  madicine  and  surgery  in  the  territory,  and  ezcladin^  all  per- 
sons not  having  such  qualifications  except  those  who  were  «ngiiged  in  practice  at  the 
time  of  tht»  passage  of  the  act,  is  neither  an  ex  pMtfjicto  Uw  nor  a  bill  of  attainder, 
nor  is  it  in  conflict  with  the  fourteenth  amendment  of  the  United  States  constitution. 
Fm  v.  TerriUny.     Wash,,  339. 

13.  Gun  IiAW3— OoNSTiTUTioirALTrY  OF. — A  law  restricting  hunting  during  certain 
seaeons  in  five  of  the  counties  of  the  territory,  is  not  in  violation  of  tiie  provision  in 
the  organic  act  of  the  territory  which  forbids  the  legislature  from  granting  special 
pri^eges.    Hay9  et  al.  v.  TerrUoiy.     Waah.,  685. 

14.  CoNsnTiTTiONAL  Law — RiosT  TO  JuRT  Trial— Deihal  OF.— A  law  rendering  a 
railroad  company  liable  for  cattle  killed  by  it,  at  a  value  to  be  determined  by  ap- 
praisement, which  appraisement  is  conclusive  evidence  of  such  value,  is  unconstitu- 
tional, as  depriving  the  company  of  the  right  of  trial  by  jury.  Oraves  v.  Northern 
Paafic  jRaOroad  Company.    MonL,  699. 

See  CoRPORATioiiB,  4;  I>iyorcb,  1-3;  Jury  and  Jurors,  4;  Licbnse»  7-10;  Taxation, 

6-8;  Watbr  Riohts,  1. 

CONSULS. 

1.  Consuls  of  Porbion  Go  VRRNMBNr.^— Juris  dig  pion  of  State  Courts  over,— Con- 
suls of  foreign  governments,  accredited  to  the  government  of  the  United  States,  are, 
by  the  constitution  and  laws  thereof,  exempt  from  the  jurisdiction  of  state  courts.  ' 
ifhe  exemption  thus  secured  to  them  is  not  a  personal  privilege  which  may  be  waived 
by  a  failure  to  plsad  in  an  action  in  the  state  court;  it  is  a  privilege  accorded  to  the 
office,  not  to  the  individual,  and  mjiy  be  taken  advantage  of  in  the  supreme  court  for 
the  first  time.    MlOery.  Van  Loben  Sels  et  oL     Ca/.,  217. 

CONTEMPT. 

1.  CoNTDfPT  Bbforb  Grand  Jury— Witnbss  Refusing  to  Answer— Investigation 
OF  Polygamy  Charge. — In  the  investigation  of  a  case,  by  the  grand  jury,  against  a 
person  charged  with  having  committed  the  crime  of  polygamy,  a  female  witness  must 
answer  a  question  put  to  her  touching  her  own  marriage,  after  the  prior  marriage  of 
the  accused  to  a  person  other  than  the  witoess  had  been  established.  If  the  witness 
refuses  to  answer  she  is  guilty  of  contempt,  and,  upon  the  same  being  brought  tp 
the  attention  of  the  court,  may  be  punianed  therefor  by  imprisonment.  Ez  parte 
ffttrrie,  on  Habeas  Corpue,     Utah,  60. 

2L  The  Same— Adjournment  of  Grand  Jury— Discharge  of  Witness. — A  witness 
BO  imprisoned  is  not  entitled  to  be  discharged,  under  section  467  of  the  habevi 
corpus  act,  upon  the  adjournment  of  the  grand  jury,  if  immediately  prior  to  such 
adjournment,  she  was  given  an  opportunity  to  purge  herself  of  the  contempt,  bat 
refased  so  to  do.    Id. 

3.  Thk  Judgment  for  Such  Contempt  May  Impose  a  Fine  and  Imprisonment  until 

the  further  order  of  the  court    Id,. 

4.  CaNTSMPF . — Order  to  Show  Cause— Service  on  Attorneys. — An  order  to  show 

cause  why  a  corporation  should  not  be  punished  for  contempt  in  violating  an  injunc- 
tioD  may  be  served  on  the  attorneys  for  the  corporation,  when  the  agents  of  the  cor- 
poration conceal  themselves  for  the  purpose  of  avoiding  service.  Eureka  L.  dsc.  Go. 
V.  Superwr  Court,    Oal.,  179,  181. 

CONTINUANCE. 

1.  OonTiNUAifos  OF  Trial — Absknob  OF  W"'"'^^~~^*^^'^''T^^'^^'^°^'^^®  ^^  ^  ^'^"^ 

on  the  ground  of  absence  of  material  witnesses  will  be  denied  when  no  effort  was 
made  to  obtain  tiieir  testimony  until  nine  months  after  the  commencement  of  the 
action.    Murphy  v.  Hoitbs.    Col.,  309. 

2.  Continuance  on  Account  of  Absence  of  Witness— Refused  After  Trial  has 

CoMMENOBD. — After  the  trial  of  a  criminal  prosecution  has  commancad,  the  refusal 
to  grant  a  continuance  on  account  of  the  absence  of  a  material  witness  for  the  de- 
fane,  who  had  been  duly  subpoenaed,  will  not  warrant  a  reversal  when  no  cause  is 
shown  why  the  application  for  continuance  was  not  sooner  made.  People  v.  Beam. 
Cai.,  287. 


3.  GoirrxKtrAiroi  ov  Trial— BBrmr  ov  Acnov  or   Tmal  Gorar.— Wbalkv  tbt 

supreme  ceart  will  review  the  action  of  the  lower  court  in  grantang  or  nimmg  a 
continaanoe  of  *  trial,  quaere.    KeM  ▼.  Paoor.    N,  M.,  264.  x' 

4.  The  Sabts— AFnDAvrr  tor  CoNrnrirAircB,  what  Mvbt  Btats. — An  affidaTttfora 

continuance  of  the  trial  on  account  of  the  absence  of  a  material  witness  nmst,  nn- 
der  the  statute,  state  what  particular  facts,  as  distinguished  from  legal  oondufliona, 
the  affiant  **  believes  the  witness  will  prove,**  and  that  "  he  knows  of  no  other  wit- 
ness by  whom  such  facts  can  be  fully  proved.'*  An  affidavit  that  sahstitotss  "ex- 
pects" for  **  believes,**  and  states  that  he  cannot  prove  the  same  facte  *' by  any  other 
person  present,"  is  not  sufficient.     Id, 

CONTRACT. 

1.  Building  Contbactt — Default  of  CoNTRACtOE — Rights  of  Owner. — ^Where  s 

building  contract  provides  that  "should  the  contractor  at  any  time  during  the  pro- 
gress of  the  work  refuse  or  neglect  to  supply  a  sufficiency  of  material  or  workmen, 
the  owner  shall  have  power  to  provide  materials  or  workmen,  after  one  day's  notice 
in  writing  being  given,  to  finish  said  work,  and  the  expense  shall  be  dedacted  fron 
the  amount  of  the  contract,"  the  owner  is  not  obliged,  upon  the  default  of  the  con- 
tractor,  to  either  finish  the  work  in  his  place,  or  to  wait  until  the  time  had  expired 
when  he  had  agreed  to  finish  his  contract,  and  then  proceed  against  him  for  dam- 
ages,  but  may  enter  into  an  independent  contract  for  the  com^etion  of  the  work. 
DingUy  etaXy,  Greene  H  al,    C<iL,  580. 

2.  Breach  of  Building  «Contract — Damages — ^Verdict. — In  an  acti<Hi  for  breach 

of  a  contract  to  furnish  pressed  brick  to  be  used  in  a  building,  damages  to  the  ^ 
pearance  of  the  building,  caused  by  the  use  of  inferior  Mck,  cannot  be  recovered 
if  it  appears  that  the  pUintiff  made  no  efibrt  to  obtain  the  kind  of  brick  oontracted 
to  be  furnished.     Sweeny  v.  Jamieon  et  cU,     Weuh.,  872. 

5.  Contract  for  Pasturage — Construction  of. — A  plaintifT  who  agrees  to,  and  doei 

give,  the  use  of  his  land  for  the  pasturage  of  defendants*  cattle,  under  a  contract  by 
which  the  defendants  agreed  **  to  pasture  on  said  land,  at  their  own  risk  and  cost, 
all  cattle  it  shall  be  capable  of  grazing,  *  *  *  and  in  no  case  less  than  three 
thousand  head,'*  is  entitled  to  the  compensation  stipulated  to  be  paid  for  such  num- 
ber, although  the  land  is  only  capable  of  sustaining  seven  hundred  head.  WtiSaau 
V.  MiUer.    Col,,  626. 

4,  Contract  Held  to  Have  Been  Executed. — Upon  a  review  of  the  evidence,  held 
that  the  written  contract  sought  to  be  specifically  enforced  in  this  action  was  ex- 
ecuted by  the  defendant.    Hvchards  v.  Smder  et  al.    Or.,  731. 

6.  Meaning  of  Contract — Evidence  to  Explain. — A  witness  cannot  testify  as  to 

his  understanding  of  the  meaning  of  a  letter  and  contract  when  the  same  are  am- 
biguous.   Donofwe  v.  M,  L,  ds  M,  Co,    CcU,,  168. 

See  Charteb  Party,  1. 

CONTRIBUTION. 
See  Sureties,  2,  3. 

COl^ERSION. 

1.  Return  of  Property  Before  Suit — Mitigation  of  Dakaoes. — ^Wbere  there 
has  been  a  conversion  of  property,  aud  prior  to  suit  it  has  been  returned  to  aud  ac- 
cepted by  the  owner,  or  if  he  baa  recovered  the  same,  such  recovery  or  return  does 
not  bar  an  action  for  the  conversion,  but  may  be  shown  in  mitigation  of  damages. 
Murphy  v.  Hobbs,    Col.,  309. 

2«  Measure  of  Damages. — One  who  wrongfullv  compels  the  owner  of  a  horse  aod 
wagon  to  drive  them  to  a  cei'tain  place,  and  leave  them  there,  is  guilty  of  conver* 
sion;  and  in  an  action  to  recover  therefor,  the  measure  of  damages  is  the  valae  of 
the  horse  and  wagon  at  the  time  of  conversion,  less  the  value  of  the  sadte  at  the 
time  of  their  recovery.     Id. 

See  Estates  of  Dsoeasxd  Persons,  8. 
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OORFORATIOKB. 

1.  BzrBns  and  Bakkiho  Oorpokation — Right  of  to  do  Basnms  in  Washing- 

ton Tbrrtiobt.— A  coiporatioii,  oreated  in  1866,  under  *  special  law  of  ColoradOi 
for  the  purpose  of  doing  *  general  express  business,  is  not  prohibited  by  section 
1,924  of  the  revised  statutes  from  carrying  on  such  business  in  Washington  Terri* 
tory,  although  it  may  possess,  as  incidental  to  its  |»neral  powers,  some  of  the  pow- 
ers usually  conferred  upon  banking  corporations.  Nor  is  such  corporation  prevented 
from  so  carrying  on  its  business  in  such  territory  by  reason  of  section  1,389  of  the 
revised  statutes,  which  prohibits  the  legislative  assemblies  of  the  several  territories 
from  creating  corporations  except  by  general  laws.  fVelUf  Fargo  is  Co,  v.  Northern 
Padjic  Railroad  Co,    {U,  8.  Cir.  Court.)    Or.,  89. 

2.  Thb  Express  Business  is  an  Industrial  i*UBSUiT  within  the  meaning  of  such 

section.    Id, 

3.  Railroad— DbnIal  op  Express  Facilities — Burden  of  Proof. — Whether  a  rail- 

road company,  carrying  on  busiaess  in  several  states  and  territories  can  refuse  to  an 
express  companv  the  facilities  of  its  road  for  failure  to  comply  with  the  laws  of 
such  states  and  territories  coaceraiug  express  companies,  quaere.  If  it  can,  the 
burden  of  proof  is  on  the  railroad  to  show  a  failure  to  comply  with  such  laws.     Id, 

4.  The   Same — Inter-State    Transportation — State    Restrictions.— Transporta- 

tion is  one  of  the  essential  elements  of  commerce,  and  a  corporation  engaged  in 
inter-state  transportation  has  a  ri^ht  to  carry  on  such  business  unrestricted  by  any 
territorial  or  state  restrictions.     Td. 

5.  Principal  and  Agent — Corporation — Agency  How  Created. — The  authority  to 

act  as  agent  of  a  corporation  may,  iii  some  cases,  be  inferred  from  facts  and  circum- 
stances. Thus,  if  the  directors  or  managers  of  a  corporation  knowingly  permit  one 
to  act  for  them  in  the  usual  course  of  dealing  within  their  charter  powers,  such  silent 
acquiescence  may  be  sufficient  to  clothe  him  with  the  powers  of  a  duly  authorized 
agent.  But  to  have  this  effect,  it  must  appear  that  the  acts  perfonued  were  within 
the  charter  powers,  or  in  the  usual  course  of  business  of  the  corporation.  Woman*» 
Christian  Temperance  Union  v.  Taylor  et  al.     Col.,  537. 

6.' The  Same — Temperance  Corporation— Ultra  Vires. — In  an  action  against  a 
temperance  corporation  to  recover  for  medicines  furnished  to  a  hospital,  upon  the 
request  of  the  alleged  aeent  of  the  defendant,  the  plaintiff  must  show  that  the  de- 
fendant was  authorized  by  its  charter  to  conduct  a  hospital.     Id. 

7.  Resolution  of  Board  of  Directors — Admission  as  to  Salary  of  Officer. — 

A  resolution  of  the  board  of  directors  of  a  corporation  stating  that  the  salary  of  its 
president  for  the  preceding  year  was  fixed  at  a  certain  amount  per  month,  is  an  ad- 
mission that  the  salary  was  so  fixed  for  the  preceding  year,  but  is  no  evidence  of  a 
contract  for  a  salary  prior  to  that  time.  Smith  v.  Woodville  Con.  S.  M,  Co.  Col,, 
365. 

8.  Notice  to  Corporation,  How  Given — When  Sufficient. — Where  notice  is  re- 

quired to  be  given  to  a  corporation  which  has  no  legal  officers  or  trustees,  a  notice 
given  to  the  owner  of  the  entire  stock  of  the  oorporation,  who  assumes  to,  and  does, 
manage  and  direct  its  business,  is  sufficient.  Orr  Water  D,  Co.  v.  Beno  Water  Co. 
Nev.,  666. 

9.  Trust — ^Bblation  between  Officers,  Corporation  and  Stockholders.— A  trust 

relation  exists  between  the  officers  of  a  corporation  and  the  corporation,  but  as  be- 
tween themselves  as  stockholders  no  such  relation  exists.  QUktt  v.  Bowen  et  al.  {U. 
8.  Cir,  CouH.)    C<d,,  293. 

10.  The  Same. — The  evidence  reviewed  and  held  that,  as  between  the  complainants 
and  the  defendants  no  relation  of  trast  existed,  and  that  the  former  had  parted 
with  their  title  to  the  stock  which  formed  the  subject  matter  of  this  action.     Id. 

11.  Subscriptions  to  Capital  Stock — Estoppel. — A  subscriber  for  certain  shares  of 
a  corporation,  by  accepting  the  same  and  paying  an  assessment  thereon,  estops  him- 
self from  denying  the  existence  and  validity  of  the  contract  of  subscription.  Inter 
Mountain  PulMshing  Co.  v.  Ja/ck    Mont.,  706. 

12.  The  Same — Subscription  when  becomes  Binding. — A  snbscription  to  certain 
shares  in  the  capital  stock  of  a  corporation,  to  be  thereafter  organized,  becomes  a 
valid  contract,  binding  upon  thesuoecriber  upon  the  acceptance  by  him  of  the  shares 
subscribed  for.    Id, 
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13.  Corporation's  Right  to  SuB-^Fiuva  Certificate. — A  corporatioii  is  not  do- 
barred  from  access  to  the  ooarts  in  protecting  its  previously  Tested  estate,  bacanse 
it  had  failed  to  iile,  in  the  office  of  the  ssoretary  of  the  territory,  the  papers  and 
certificates  required  by  chapter  3  of  the  laws  of  18S0,  prior  to  the  commenoeineat 
of  the  suit.    ProbH  v.  Trustees,  etc,,  PresbjftericM  Church,    N.  M.,  442, 

14.  Compromise  op  LinaATioN — Authority  of  Direotors  of  Corporatioit.— The 
directors  of  a  corporation,  acting  in  good  faith,  and  in  the  exercise  of  thdr  best 
judgment,  have  authority  to  settle  a  pending  action,  so  that  the  settlement  is  bind- 
ing on  the  stockholders,  even  though  it  may  subsequently  appear  that  they  failed 
to  secure  the  best  terms  to  which  t))e  corporation  mieht  have  been  entitled.  If 
thev  have  full  knowledge  of  the  circumstances  on  which  an  adverse  claim  is  based, 
no  fraud  is  practised  on  them  in  reference  thereto.  Nor,  unless  they  have  colluded 
with  the  adverse  claimant^  to  practice  a  fraud  on  those  whom  they  represent,  are 
they  guilty  of  a  fraud  on  the  grantee  of  their  corporation,  who  has  agreed  to  as- 
sume its  debts,  by  representing  a  claim  arising  out  of  such  compromise  to  be  a  valid 
claim.    Ihnokoe  v.  Mariposa  £.  A  M,  Go,    Cat,,  167. 

Bee  Contempt,  4;  Injunction,  4,  7;  Jurisdictions,  1;  Jury  and  Jurors,  9;  Mobt- 
OAGE,  13,  19;  Municipal  Corporations;  Summons,  3;  Venue,  1. 

COSTS. 
See  Judgment,  9;  SuRsnES,  3. 

COUNTER  CLAIM. 
See  Execution,  2. 

COVENANTS. 

1,  Covenants   Running    with  Land. — Covenant  for  the  erection  by  the  leesee  of  a 

building  on  the  leased  premises,  and  for  payment  therefor  by  the  lessor  at  the  ex- 
piration of  the  term  of  the  appraised  value  thttreof,  binds  the  assignee  of  the  lessor. 
Baiky  v.  Richardson  et  cU,     Col,,  454. 

2.  Same. — This  rule  applies  to  an  assignment  taken  by  the  lessor's  lessor,  the  latter, 

the  original  lessor,  having  by  his  acts  shown  an  intention  to  keep  the  estate  dis- 
tinct,  thereby  preventing  a  merger.     Id, 

3»  Same. — The  court  will  enforce  this  rule  as  against  the  real  assignee,  the  assignee  in 
fact  being  but  an  instrument  of  the  former.     Id, 

See  Deeds,  1. 

CRIMINAL  LAW  AND  PRACTICE— IN  GENERAL. 

1.  Criminal  Prosecution — ^Instructions— Bill  of  Exceptions.— In  the  absence  of 

a  bill  of  exceptions  the  court  is  unable  to  say  that  the  instructions  given  were  pre- 
judicial to  the  defendant,  and  the  judgment,  therefore,  is  affirmed.  People  v.  Wa^ 
ingUm,    Cal,,  41. 

2.  A  Prosecution  is  not  without  Probable  Cause  if  the  parties  institnting  it  pro- 

ceeded upon  the  statement  of  a  child  eleven  years  old,  who  claimed  to  have  seen 
the  plaintiff  commit  the  offense  with  which  he  was  subsequently  charged,  and  there 
appeared  no  reason  to  doubt  the  truth  of  the  statement.  Dwam  v.  Descalso  et  al. 
Cal„  446. 

3.  Reasonable  Doubt. — "A  reasonable  doubt"  is  not  a  mere  possible  donbt^  nor  is  it 

captious  or  imaginary  doubt,  but  it  is  such  a  doubt  as  a  prudent  and  reasonable  man 
would  be  likely  to  act  upon  in  determining  important  affairs  of  life.  The  above  de- 
finition of  the  term,  while  not,  perhaps,  the  best  that  can  be  caven,  has  been  snb- 
stantially  approved  by  the  courts,  and  is  not  error.    People  v.  Dewey,    Idaho.,  812. 

4.  Setting  Aside  Information — Refused  when   no  Irrboularitt  Appears. — An 

information  will  not  be  set  aside  on  the  ground  that  it  is  not  based  upon  any  diarge 
for  which  the  defendant  had  been  held  to  answer,  when  thereoord  shows  that  all  the 
preliminary  steps  were  regular  and  such  as  to  warrant  the  district  attorney  in  filing 
the  information.    People,  y.  Beam,    Col,,  287, 
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5.  Indiotmsnt — Ybshtb,   how  laid — Judicial  Noticb.— An  allegation  in  an  indict- 

ment that  the  crime  charged  was  committed  in  the  city  of  Seattle,  is  a  safficient 
statement  of  the  Visnae,  as  the  court  will  take  jadici«il  notice  of  the  county  in  which 
such  city  is  situated.    SehUUng  v.  Territory,     naaJUt  684. 

6.  Air  IiTDicTifBNT  voR  EsBPiNa  A  Gambling  House  need  not  state  what  kind  of 

gambling  w«l8  conducted  therein.    Id. 

7.  Assistant  Ck>i7NSBL  in  Criminal  Causes. — Counsel  may  be  employed  to  assist  the 

district  attorney  in  the  trial  of  criminal  causes,  and  the  statute  recognizes  his  right 
to  appear  and  take  part  in  the  conduct  of  the  case.  Peojde,  etc.,  r.  Biles.  Idaho, 
829. 

8.  Criminal  Law — Trial  Juror  having  bebn  Member  of  Grand  Jurt— New 

Trial— Challenge. — ^Tbe  fact  that  one  of  the  trial  jarors  had  been  a  member  of  the 
grand  jary  that  found  the  indictment  against  the  defendant,  while  a  ground  for  chal- 
lenge for  implied  bias,  under  section  242  of  the  criminal  procedure  act  of  1878,  will 
not  warrant  a  new  trial  after  conviction,  when  no  challenge  was  made,  and  the  only 
examination  of  the  jurors  as  to  their  opinions  of  the  euilt  or  innocence  of  the  accused 
was  a  few  general  questions  addressed  to  them  as  a  body,  to  which  no  answers  were 
retomed.    People  v.  Lewis.     Utah,  259. 

9.  Cbiminal  Law — Separation  of  Jury  Not  Error. — The  separation  of  the  juij 

i9  a  criminal  case,  by  leave  of  the  court,  and  after  they  were  admonished  to  permit 
no  one  to  address  them  on  the  subject  of  the  trial,  is  not  error.  Territory  v.  Cheno- 
taith.    i^.  if.,  326. 

10.  Settlkmbnt  of  Statement  in  'Criminal  Case — Supreme  Court  has  no  Power 
OVXK. — In  the  absence  of  statute,  the  supreme  court  has  no  power  to  settle  a  state- 
ment on  motion  for  a  new  trial  in  a  criminal  case,  when  the  lower  court  refuses  to 
settle  such  statement  according  to  the  facts  claimed  by  the  moving  party.  State  v. 
Warren.  Nev.,  102. 

11.  Criminal  Law— Child  Committing  a  Felony  Under  Coercion  not  an  Accom- 

plice.— A  boy,  thirteen  years  of  age,  who  acts  in  the  commission  of  a  felony,  under 
the  threats  and  coercion  of  the  defendant,  is  not  an  accomplice ;  and  his  uncorrob- 
orated evidence  is  sufficient  to  sustain  a  conviction.   People  v.  Miller.  CaL,  598. 

12.  Where  there  is  Evidence  to  Sustain  a  Verdict,  it  will  not  be  disturbed.  People 
V.  Wiison.   Col.,  234. 

13.  Acts  Done  in  Prbsence  of  Defendant — Evidence  of. — In  a  prosecution  for  lar- 
ceny evidence  as  to  the  acts  of  a  person,  committed  in  the  presence  of  the  defend- 
ant, are  admissible.  Id. 

14.  Criminal  Law — Verdict,  when  will  be  Sustained  on  Appeal.— In  a  criminal 
case,  a  new  trial  will  be  granted  if  the  testimony  preponderates  against  a  verdict  of 
conviction.  But,  upon  a  more  question  of  fact,  it  requires  a  strong,  clear  case  to 
to  authorize  the  appellate  court  to  set  aside  such  verdict  for  the  reason  that  the 
same  is  not  warranted  by  the  evidence.    Territory  v.  Reuse.  Mont.,  718. 

15.  The  Evidence  Reviewed  and  Held  Sufficient  to  sustain  conviction  of  an  at- 
tempt to  murder.   Id. 

16.  Misdemeanor  need  not  be  Prosecuted  by  Indictment.— A  misdemeanor  is  not 
a  capital  or  other  infamous  crime,  within  the  meaning  of  the  fifth  amendment  of 
the  United  States*  constitution,  and  need  not  be  prosecuted  by  presentment  or  in- 
dictment by  a  grand  jury.    Territory  v.  Famstoorui.   Mont.,  625,  635. 

See  Assault  ;  Embezzlement  ;  Forgery  ;  Jury  and  Jurors,  1,6;  Larceny  ;  Mur- 
der AND  Manslaughter;  Robbery. 

DAMAGES. 

1.  Breach  of  Condition  in  Bond— Penalty— Liquidated  Damages. — ^The  sum  stip- 
ulated to  be  paid  upon  a  breach  of  the  condition  of  a  bond  for  the  conveyance  of 
land,  will  be  considered  as  a  penalty  and  not  as  liquidated  damages,  unless  other 
language  used  in  the  instrument,  or  accompanying  circumstances,  show  that  the 
latter  was  the  intention  of  the  parties.  Tarck  v.  Marshall  SUver  Mining  Company. 
CoL,  552. 

1  The  Erroneous  Admission  of  Evidence  that  Resulted  in  Nomival  Damages 
only  against  the  appellant^  will  not  warrant  a  reversal.  Hughes  v.  Parson».   Cal., 

aso. 
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8.  Damaobs  tor  Loss  or  Foot,  when  Excbssits.— Damages  in  the  sam  of  twenty 
thousand  dollars,  awarded  a  passenger  for  an  injnry  resulting  in  the  loss  of  his  foot, 
are  excessive,  and  will  be  reduced  one-half,  when  it  appears  that  the  passenger's 
life  is  not  liable  to  be  shortened,  or  his  capacity  for  work  impaired,  in  conset^aence 
of  the  injury,  and  that  the  same  wab  not  willful  or  caused  by  the  gross  negligence 
of  the  carrier.   Kennon  v.  Oilmer.    Mont,,  601. 

See  Abatement  ;  Arbitration  and  Award  ;  Attachment,  4 ;  Claim  and  Delitert, 
1 ;  Common  Carriers,  6;  Contract,  1,  3;  Conversion,  1,  2;  Execution,  2;  l5- 
JUNcnoN,  5 ;  Negligence,  10. 

DEBTOR^AND  CREDITOR. 
See  Cancellation,  1;  Estates  of  Deceased  Persons,  11. 

DECLARATIONS. 
See  Evidence,  6,  14,  15. 

DEDICATION. 

1.  Public  Street— Dedication— Intention.— Upon  a  review  of  the  evidence,  AeW, 
that  no  intention  was  manifested  by  the  prior  owner  of  the  land  in  controTersy  to 
dedicate  the  same  as  a  public  street.    Robinson  v.  Coffin,     Wash.,  686. 

DEED. 

1.  Deeds  or  Bargain  and  Sale — Covenants  not'  Implied. — Under  the  statute  of 

New  Mexico  the  use  of  the  words,  **  bargained  and  sold"  in  deeds  of  oonveyance,  do 
not  imply  a  covenant  on  the  part  of  the  grantor  that  he  is  possessed  of  a  valid  fee 
simple  title  to  the  premises  conveyed.  The  statute  which  purports  to  give  such 
effect  to  the  use  of  such  words,  held  to  be  so  defective  as  to  be  practically  meaning* 
less.    Armijo  v.  JV.  M.  Town  Co,    N.  M.,  482. 

2.  Description  in  Deed — Sufficiency  of — Exception. — The  following  descri{>tion  of 

a  particular  tract  of  land,  excepted  from  a  conveyance  of  a  larger  tract,  i»  goffi- 
ciently  definite  for  location,  namely,  two  hundred  acres  in  a  sqaare  form,  bounded 
by  the  bay  of  San  Francisco  on  the  west  side  and  the  Embarcadero  creek  on  the 
north  side,  said  bay  and  creek  being  at  right  angles  to  each  other.  Hall  v.  ShohitU 
et  cU,     Col,,  280. 

3.  The  Same — Designated  Acres  how  Located. — Where  there  is  not  a  sufficient  ce^ 

tainty  and  demonstration  of  the  land  granted,  expressed  in  the  other  terms  of  its 
description,  the  number  of  acres  is  an  essential  part  of  the  description.  And,  if  s 
deed  conveys  a  given  quantity  of  land,  and  descrioes  it  as  boundea  on  a  stream,  on 
one  side,  starting  at  a  given  point  and  running  along  the  stream,  without  specifying 
the  length  of  the  lines,  the  required  quantity  of  land  is  to  be  located  by  following 
the  meanderings  of  the  stream  from  the  point  named  until,  reduced  to  a  stnight 
line,  the  straight  line  will  be  of  sufficient  length  to  form  a  square  which  would  con- 
tain the  required  Quantity;  and  then,  from  the  ends  of  this  straight  line,  projecting 
lines  at  riffht  angles  with  the  same  to  such  distance  as  a  line  drawn  from  one  to  the 
other  parallel  wiUi  the  straight  Une,  will  include  the  required  quantity  between  it 
and  the  stream.     Id. 

4  Description  in  Deed — Construction  of. — A  description  in  a  deed  as  "  one  stock- 
ade cabin  and  adobe  front;  said  cabin  is  known  as  the  Egan  cabin,  and  situated, 
etc.,"  will  pass  the  land  on  which  such  buildings  stood.  Langteortkjf  r.  Coleman 
Nev,,   7. 

H,  Deed— Description  when  StrFFiciENT— Evidence  to  Identify  Premises.— A  deed 
which  describes  the  land  intended  to  be  conveyed  as  "  a  tract  of  land  situated  snd 
being  in  the  county  of  Bernalillo,  territory  of  New  Mexico,  known  as  the  place 
where  Jesus  Maria  Martin  resided,  being  one  hundred  and  thirty-seven  yards  frum 

north  to  south  wide,  containing  about acres;  bounded  on  the  south  by  the  Lnds 

of  Chritiana  Armijo,  and  on  the  north  by  the  lands  of  M.  Lopez, ^  is  not  vi>id  for 
uncertainty,  and  parol  evidence  is  admissible  to  identify  the  premises  intended  to 
be  conveyed  and  to  connect  them  with  the  land  in  controversy.  Armijo  v.  A>v 
Mexico  Town  Compcmy,    N,  M.,  482. 
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t,  Dewwctive  AcKN0WLn)OMENTS--CuRATiYK  AcT. — The  act  of  1874,  Prince's  Comp. 
Laws,  230,  was  only  intended  to  cure  defective  acknowledgments  to  deeds;  it  did  not 
supply  the  want,  nor  obviate  the  necessity  of  an  acknowledgment.    Id. 

7.  Deed  to  Mining  Claim — ^Acknowledgment  before  Justice  of  Peace. — A  deed 

to  a  mining  claim,  acknowledged  before  a  justice  of  the  peace  in  a  connfcy  other  than 
that  in  which  the  claim  is  situated,  is  not  admissible  in  evidence,  in  the  absence  of 
other  proof  of  its  due  execution,  unless  a  certificate  to  the  official  character  of  the 
officer  taking  the  acknowledgment,  or  to  the  genuineness  of  his  signature,  is  attached. 
McGinitiM  v.  Egbert.     CoL,  316. 

8.  Identification    of  Pabtt  to  Deed  when  Names  are  Different. — Title  by  a 

conveyance  from  Mary  J.  Forbes  is  not  shown  by  a  deed  from  Jennie  Forbes,  in  the 
absence  of  evidence  that  these  names  described  the  same  person.    Id, 

9.  Trust  Deed — Sale  Under — Deed — Effect  of  Recitals  in. — The  plaintiff  claims 

to  deraign  title  through  a  deed  of  trust  and  a  convey&nce  executed  by  the  trustees* 
The  deed  of  trust  provides  that,  in  case  of  default,  etc.,  the  parties  of  the  second 
part  (the  trustees)  shall,  on  application  of  the  party  o!  the  third  part — plaintiff,  the 
creditor — sell  the  premises,  to  them  conveyed,  at  public  auction,  to  the  highest  bid- 
der,  for  cash,  and  authorizes  the  trustees  to  establish  ''as  conditioil  of  sale  "that 
the  creditor  (plaintiff  herein)  may  bid  and  purchase  thereat.  The  deed  from  the 
trustees  to  plaintiff  recites  that  the  sale  was  at  public  auction,  to  the  highest  bidder 
for  cash,  and  that  the  trustees  did,  *'as  a  condition  of  sale,"  permit  the  plaintiff  to 
bid  and  purchase.  The  deed  of  tiust  is  silent  as  to  the  effect  of  such  recitals  in  the 
deed  from  the  trustees  to  the  purchast^r  at  the  auction  sale.  Held,  that  evidence 
dehors  the  deed,  of  the  facts  of  a  sule  to  the  highest  bidder  for  cash,  and  of  the  es- 
tablishment of  a  condition  authorizmg  the  plaintiff  to  bid,  was  not  necessary,  in  an 
action  of  ejectment,  to  show  title  and  the  right  of  possession  in  the  plaintiff.  Sav- 
ings and  Loan  Society  v.  Deering  et  cU.     CcU.,  1 19. 

10.  Deed  Absolute  in  Form  when  may  be  shown  to  have  been  in  Trust. — Pa- 
rol evidence  is  admissible  to  show  that  a  deed  of  land  absolute  in  form  was  intended 
as  a  mere  conveyance  in  trust,  when,  as  a  part  of  the  original  contract  in  pursuance 
of  which  such  deed  was  made,  the  grantee  therein  agreed  to  execute  a  declaration 
of  trust  and  preserve  the  same  for  the  grantor's  use,  but  fraudulently  failed  and  re- 
fused BO  to  do.     Hallv.  Lmn     Col.f  394. 

11.  Findings  that  the  Deeds  in  Controverst  were  Delivered  held  supported  by 
the  evidence.     Famswjrthv.  Wixom,     Ca/.,  219. 

See  Bona  Fide  Purchaser,  2,  4;  Mortgage,  4,  5. 

DEFAULT. 
See  Appeal,  3;  Demurrer,  5. 

DELAY. 
See  Common  Carriers,  9;  Continuance,  1 . 

DELIVERY. 
See  Claim  and  Delivery;  Common  Carriers,  10;  Deed,  11;  Sales,  1. 

DEMAND. 

See  Embezzlement,  5;  Principal  and  Agent,  1 . 

DEMURRER. 

1.  Demurrer — Misjoinder  of  Causes  of  Action — Waiver  by  Pleading  Over. — A 
demurrer  to  a  complaint  on  the  ground  that  two  causes  of  action  are  improperly  in- 
serted therein,  is  waived  if  the  defendant  afterwards  pleads  over.  Schoelekopf  v. 
Leonard,    Colt  786. 

%  Waives  of  Demurrer — Bill  of  Exceptions. — Where  a  general  demurrer  is  inter- 
posed in  the  trial  court  questioning  the  sufficiency  of  the  complaint  and  the  demur- 
rer is  overruled  and  the  ruling  is  not  saved  by  a  bill  of  exceptions,  such  question  is 
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deemed  ftdjadicated  *ad  the  same  objection  to  the  complaint  cannot  be  renewed  ia 
the  rapreme  court.     Outkrie  ▼.  Fisher,     IdahOt  828. 

8.  An  ExcEPnoK  to  the  OVEBBULiNa  of  a  DmcaRBSB  nbvd  not  bb  Rbsebybd.  HaSi 
Y.  lAnn,     Coif  894. 

4.  Objection  that  Complaint  does  not  state  Facts  SnmciBNT,  when  mat  bi 

TAKEN. — An  objection  to  a  complaint  that  it  does  not  state  facts  soffioient  to  coosti- 
tntea  cause  of  action  is  not  waived  by  answering;  it  may  be  made  at  .any  time.    Id. 

5.  Appearancb  bt  Filing  DEBfunBEB — Default  Judgment. — Filing  a  demurrer  with 

the  clerk  is  an  appearance  by  the  defendant,  and  thereafter  the  court  cannot  eater 
a  default  judgment  in  favor  of  the  plaintiff  without  action  upon  the  demurrer  or 
notice  to  the  defendant.     Walla  WcUla  Print  <t«c.  Co.  v.  Budd.     fTosA.,  351. 

See  Summons,  2. 

DEPOSITIONS. 

1.  Deposition — Order  Shortening  Time  of  NoncE—SERvicE  of  "Forthwith."— An 
order  shortening  the  time  for  taking  the  deposition  of  a  witness,  after  service  of 
notice  upon  the  adverse  party,  must  prescribe  the  time  of  notice.  Bat  an  order 
providing  for  the  taking  of  the  deposition  between  certain  hours  of  the  day  on  which 
the  same  is  made,  and  directing  a  service  of  the  notice  *'  forthwith"  is  not  sufficient 
Howell  V.  HowdL    Col.,  286. 

See  SviDENCE,  9. 

DESCRIPTION. 
See  Deed,  2-5;  Estates  of  Deceased  Persons,  4-6. 

DEVIATION. 
See  Insurance,  2,  3. 

DISCRETION. 
See  Amendments,  1;  Divorce,  6,  7;  Wftnesseb,  1. 

DISMISSAL  OF  ACTION. 

1.  Dismissal  of  AcnoN  bt  Plaintiff— When  mat  be  Had. — After  a  cross-complaint 
has  been  stricken  from  the  files,  leaving  an  answer  which  contains  mjttters  of  de- 
fense only,  the  pUintiff  may  dismiss  his  action  at  any  tima  before  trial,  upon  judg- 
ment of  costs.  *  Thompaon  et  cUy.  Spray.    Col.,  220. 

DIVORCE. 

1.  Legislative    Divorce — ^Territory    Mat  Grant.— The  territorial    legislature  d 

Oregon  had  power,  under  the  act  of  congress  giring  the  territories  authority  to 
legislate  upon  all  rightful  subjects  not  inconsistent  with  the  constitution  anil  bvs 
of  the  United  States,  to  ^;rant  special  divorces.  The  exercise  of  such  power  by  the 
legislature  does  not  impair  any  rights  of  contract  created  by  the  marriage  reUtioo. 
Maynard  et  cd,  v.  Hill  et  at,     Wcuh.t  572. 

2.  The  Same— Effect  of  Divorce  on  Wife's  Donation  Rights. — The  coDtiogent 

right  of  a  wife  in  land  claimed  under  the  Oregon  donation  act,  may  be  defeated  by 
an  act  of  the  legislature  dissolving  her  marriage.  Id, 

3.  Legislative  Divorce — Territory  has  no  Power  to  Grant. — The  power  to  grant 

divorces  is  judicial  and  not  legislative  Consequently  congress,  in  delegating  to  a  ter- 
torial  legislature  the  power  to  enact  laws  on  aU  rightful  subjects  of  Trepidation,  h*s 
not  conferred  upon  it  authority  to  grant  divorces  in  speci^J  cases,  without  notice 
and  an  opportunity  to  be  heard  to  the  party  affected.  Estate  qf  Higbee^  deeea$ed. 
Utah,  505. 

4.  Divorce — Extreme  Cruelty— Whipping  Wife — Justification. —One  beating  or 

whipping  of  a  wife  by  her  husband  is  sufficient  to  warrant  a  divorce,  on  the  ground 
of  extreme  cruelty  and  the  husband  cannot  justifv  such  conduct  by  any  words  of 
the  wife  provoking  him  to  the  assault.  Albert  v.  Awert,  Mont,,  708. 


Iia>£z.  917 

5.  DiYOBCE — Acnox  roB  When  mat  bk  Maintained — Cause  Occttbbino  in  Anothbb 

State. — An  action  for  a  divorce  may  be  maintained  for  the  cause  mentioned  in  sub- 
diyision  6  of  section  491  of  the  civil  code,  after  the  plaintiff  has  been  an  inhabitant 
of  the  state  for  one  year,  although  the  cause  of  action  may  have  occurred  in  another 
state  or  territory  more  than  one  year  prior  to  the  commencement  of  the  action. 
JacobMn  V.  JcKoiaen.    Or.,  489. 

6.  Action  tob  Divobce — Submission  of  Special  Issues  to  Jubt— DiscBvnoN. — ^It  is 

optional  with  the  trial  judge,  in  an  action  for  divorce,  to  submit  special  issues  to 
the  jury  or  not,  and  his  refusal  to  submit  them  cannot  be  reviewed  on  appeaL 
Clegham  y .  Cleghom,    Co/.,  216. 

7.  Alimony — Discbetion  of  Coubt,  when  Reviewed. — ^The  order  of  the  trial  court, 

requiring  a  husband  to  pay  his  wife  money  to  enable  her  to  prosecute  or  defend  aa 
action  for  divorce,  .will  not  be  interfered  with  on  appeal,  unless  there  has  been  a 
dear  abuse  of  discretion.   Id. 

DOWER. 

1.  DowEB — Abolishment  bt  Leoislatubb — ^Vested  Rioht. — A  wife  during  the  life 
time  of  her  husband  has  no  vested  right  of  dower;  she  has  only  a  capacity  to 
acquire  a  right  which  may  be  abolished  by  the  legislature.  This  the  fegisUture  did 
by  the  act  of  November  29,  1871.  HavdUon  v.  Hirach  et  oL     Wash.,  202. 

DYING  DECLARATIONS. 
See  MuBDEB  and  'Manslaughteb,  13. 

EASEMENT. 
See  Quieting  Title,  1. 

EJECTMENT. 

1.  Impbovements — When  Compensation  fob  to  be  Given. — Improvements  made  upon 

real  estate  by  one  wrongfully  in  the  possession  thereof,  without  color  of  title, 
become  the  property  of  the  owner  of  the  Und.  If  such  improvements  were  erected 
prior  to  the  act  of  1878  (Prince's  Stat.,  486),  the  person  erecting  the  same  is  not 
entitled  to  be  compensated  therefor  by  the  owner  of  the  Und.  Such  act  only  pro- 
vides for  a  compensation  for  improvements  erected  subsequent  to  its  passage.  Any 
other  construction  would  render  the  act  unconstitutional.  Newton  v.  ThonUon  et  cU., 
Rec^vsern,  etc.  AT.  if.,  183. 

2.  Location  of  Land  in  Contbovebsy  Must  Be  Proved. — In  an  action  of  ejectment 

where  the  evidence  is  too  vague  and  uncertain  to  identify  the  land  of  the  plaintiff 
with  that  in  the  possession  of  the  defendant,  the  verdict  should  be  for  the  latter. 
Pinkerion  v.  Ledoux.  N.  M.,  566. 

8.  The  Same — Instbuction  as  to  Fact  Admitted  not  Necessaby. — ^In  such  action, 

the  refusal  to  give  an  instruction  as  to'  a  fact  which  is  admitted  by  the  adverse 
party  is  not  error.   Id. 

4.  Dbclabation  must  Aveb  Right  to  Possession. — A  declaration  in  ejectment,  under 

the  act  of  December  1,  1847,  must  aver  that  the  pUintiff  is  entitled  to  the  posses- 
sion of  the  land  sought  to  be  recovered,  and  that  the  defendant  unlawfully  with- 
holds the  same,  otherwise  it  is  fatally  defective,  and  will  not  support  a  judgment 
for  the  possession.  An  averment  that  on  a  certain  day  the  pUintitf  was  possessed 
of  the  premises,  and  claimed  the  same  in  fee,  and  that,  being  so  possessed,  the  de- 
fendant entered  and  ejected  the  plaintiff  therefrom,  and  unjustly  withholds  the 
same,  is  not  enough.   Osborne  v.  Umted  States.  N.  M.,  243. 

5.  Recobd  Evidence  of  Title  when  Admissible. — In  an  action  to  recover  possession 

of  land,  the  records  of  the  deeds  ander  which  the  plaintiff  cUims  title,  except  of 
the  deed  from  his  immediate  grantor,  are  primary  evidence,  as  such  deeds  are  not 
presumed  to  be  in  his  possession.  Probst  v.  Trustees,  etc.,  Presbyterian  Church. 
N.  M„  442. 

6.  The  Same — Pbiob  Possession  Must  Pbevail  Against  Tbkspasseb. — ^In  such  action, 

proof  of  prior  possession  in  the  plaintiff  is  sufficient  proof  of  titb,  as  against  a 
mere  trespasser,  and  any  act,  such  as  a  registry  of  title,  tending  to  show  the  char- 
acter and  extent  of  such  possession,  is  admissible  in  evidence.  Id. 
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7.  Unpertakino  ok  Appeal  in  EjKcnfENT— Action  mat  be  Maintaivxd  by  PLAiynrr 
Arnm  Comyktancb. — The  plaintiff,  in  an  action  of  ejectment,  after  the  affizmauce  on 
appeal  of  a  judgment  in  his  favor,  may  maintain  an  action  in  his  own  name  oa  ta 
undertaking  on  appeal,  given  under  section  045  of  the  code  of  civil  prooedure,  to 
recover  the  value  of  the  use  and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  the  possession  thereof,  although,  prior  to  the  rendition 
of  the  judgment  appealed  from,  ne  had  conveyed  the  premises  demanded  to  a  third 
person.  As  between  him  and  his  grantee,  the  plaintiff  is  a  trustee  of  an  express 
trust,  and,  as  such,  authorized  to  sue  on  the  undertaking.  Wcdsh  v.  SouU  tt  al. 
CaL,  582. 

See  Homestead,  2;  Summons,  1. 

ELECTION  OF  OFFIOKKS. 
See  (Constitutional  Law,  5. 

EMBEZZLEMENT. 

1.  The  Cbime  of  Embezzlement  of   Public  Moneys  is  Ext&adictablb  under  the 

treaty  with  Mexico  of  December  11,  1861.     People  v.  Or<xy,     CaL^  69. 

2.  Evidence  of  Similar  Offenses. — In  a  prosecution  for  embesszlement  of  public 

moneys,  evidence  of  similar  acts  of  embezzlement  is  admissible  for  the  purpose  of 
showing  a  guilty  knowledge  and  a  criminal  intent  on  the  part  of  the  accused.  The 
court  should  instruct  the  jury  as  to  the  purpose  of  such  evidence,  if  so  requested 
by  the  defense;  but  in  the  absence  of  such  a  request,  a  failure  to  so  instruct  \a  not 
ground  for  a  reversal.     Id 

3.  Moneys  Collected   by  the  State  Board  of  Harbor  Commissioners  from  wharf- 

age, tolls,  etc.,  become  the  property  of  the  state  as  soon  as  collected.     IdL 

4.  Proof  of  Amount  of  Embezzlement, — On  a  trial  for  embezzlement,  the  proeecn- 

tion  need  npt  prove  that  the  exact  amount  as  laid  m  the  information  was  einbezzled. 
Proof  that  a  part  of  the  amount  charged  was  embezzled  is  sufficient  to  sustain  the 
information.     Id, 

5.  Embezzlement  by  Agent— Demand — Authority  from  Employer. — An  a^ent  ii 

not  guilty  of  embezzling  the  money  of  his  emplover,  upon  refusiag  to  pay  it  over 
on  demand,  unless  the  person  making  the  demand  had  authority  from  the  employer. 
The  evidence  reviewed  and  held  not  to  show  such  authority.  Peoples,  Tomlinton, 
CaL,  212. 

6.  Embezzlement  May  be  Charged  in  the  Langcaoe  of  the  Statute  — An  infor- 

mation for  embezzlement  by  an  agent  is  sufficient  if  it  charges  the  ofiense  in  the 
language  of  the  statute.     Id, 

EMPLOYER  AND  EMPLOYEE. 
See  Negligence,  4. 

EQUITY. 

1,  Bill  to  Enforce    Decree — Amendment — ^New   Matter — Decree   May  bb   At^ 

tacked  for  Fraud. — A  decree  in  favor  of  the  plaintiffs,  in  a  suit  brought  to  review 
a  prior  decree,  and  obtain  a  modification  thereof,  was  reversed  on  appeal,  with  leave 
granted  to  the  plaintiffs  to  amend  their  bill  as  they  might  be  advised,  and  to  the 
defendants  to  answer  any  new  matter  introduced  in  such  amended  bill.  The  plaint- 
iffs amended  by  striking  out  portions  of  their  original  bill,  so  as  to  change  the  nature 
of  the  suit  to  one  for  the  enforcement  of  such  prior  decree.  Held,  that  the  entire 
amended  bill  was,  in  effect,  new  matter;  that  the  defendants  could  attack  the  valid- 
ity of  the  decree  sought  to  ba  enforced,  on  the  ground  that  the  same  was  fraudu- 
lently obtained,  and  that  a  refusal  to  allow  such  defense  was  error.  T^Aompfioii,  Ad" 
rmmstratriXf  etc. ,  et  al.  v.  Maxioell  Land  GfrarU  and  Railwjy  Company  H  al,  N.  M^ 
845. 

2.  Equity  Pleading— Infant  may  File  Answer  after  Attaining  Majority.— An 

infant  defendant  in  a  suit  in  equity,  after  he  arrives  at  the  age  of  majority,  is  entitled 
to  file  a  separate  answer  in  his  own  behalf,  and  make  a  new  defense,  although  an 
answer  in  his  behalf  has  already  been  filed  by  his  guardian  ad  UUm,    Id. 
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8.  Equitt  Jurisdiction  of  th9  National  Courts— Statb  Lavs.— -Equity  jurisdio- 
tion  of  the  national  courts,  and  the  mode  of  procedure  therein,  exist  independ* 
ently  of  the  state  laws,  and  cannot  be  limited  or  restrained  by  them.  OoldamUJi  v. 
OiUiiand  et  oL  {U.  S.  Or,  Ct,)    Or,,  529. 

4.  Right  Given  by  State  Law. — A  right  given  by  a  state  law,  that  is  properly  the 
subject  of  a  suit  in  equity,  may  be  thereby  enforced  or  protected  in  the  national 
courts.    Id, 

See  Cancellation;  Findings,  1-^;  Judgment,  8;  Liens,  3-5. 

e       ESTATE  OF  DECEASED  PERSONS. 

1.  Probate  of  Will  Fraudulently  Destroyed — Petition  Must  State  Facts  Show- 

ing Fraud. — A  petition  for  the  probate  of  a  will  alleged  to  have  been  fraudulently 
destroyed  during  the  lifetime  of  the  testator,  must  stats  the  facts  and  circumstances 
constituting  the  fraud.    Estate  of  Kidder,  deceased,    Cal,,  755. 

2.  The  Same— Insufficient  Evidence  of  Fraud. — ^The  facts  showed  that  the  testa- 

trix, at  the  time  of  the  destruction  of  the  will  in  question,  was  ill  in  bed;  that  her 
Burse,  and  sole  attendant,  handed  her  the  will;  that  the  same  was  either  thrown  by 
her,  or  fell  accidentally  into  the  fire  and  was  consumed;  that  the  nurse  saw  the  wiu 
burning,  but  made  no  effort  to  save  it.  Held,  not  to  show  a  fraudulent  destruction 
of  the  wil\  by  the  nurse.    Id, 

8.  The  Same— Evidence  of  Contents  of  Lost  Will.— Under  section  1,389,  of  the 
code  of  civil  procedure,  on  an  application  to  have  a  lost  will  admitted  to  probate, 
the  provisions  of  such  will  must  be  clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses.  The  evidence  tending  to  shove  the  contents  of  the  lost  will  in 
question  reviewed,  and  held  not  to  comply  with  the  requirements  of  the  statute. 
Id. 

4.  Ebtatkb  of  Deceased  Persons— Petition  for  Sale  of  Real  Estate — Description 
of  Land — Reference  to  Inventory. — Under  the  statute  regulating  the  settlement 
of  the  estates  of  deceased  persons,  in  force  between  the  years  1855-57,  the  petition 
for  the  Sule  of  real  estate  must  contain  a  description  of  ail  the  real  estate  of  which 
the  testator  or  intestate  died  seized,  and  the  condition  and  value  of  the  respective 
portions  and  lots.  For  such  particulars  the  petition  roav  refer  to  the  inventory,  and 
Doth  may  be  considered  together.  But,  unless  the  petition,  or  inventory  if  refeired 
to,  substantially  complies  with  the  requirements  of  the  statute,  the  court  acquires  no 
juris iiction  to  order  a  sale;  and  an  insufficient  description  as  to  one  of  several  par- 
gcels  of  Lind  referred  to  in  thepetition  will  deprive  the  court  of  jurisdiction,  although 
the  remaining  parcels  are  sufficiently  described.     Wilson  v.  Hastings  et  at.     Cal,,  31. 

6.  The  Sake — How  Reference  to  Inventory  Should  be  Made. — The  petition,  in 
referring  to  the  inventory  for  the  particulars  required  by  the  statute,  must  state  that 
the  reference  is  made  for  description,  or  value,  or  condition.  A  statement  that  ref- 
erence is  made  "  for  greater  certainty"  is  not  sufficient.     Id, 

6.  The  Same — Insufficient  Descriptions  in  Petition.— D3scription3  of  such  lands  as 

"  the  undivided  one-half  part  of  one  league  of  land  on  Clear  Lake;"  or  '*the  undi- 
vided one  half  part  of  a  farm  and  vineyard  at  Sonoma,  contaiaing  eight  hundred 
and  thirty-three  acres,  more  or  less,"  are  insufficient.    Id, 

7.  Estateof  Deceased  Persons — Saleof  Real  Estate — Petition  For — ^Amendment  of 

Petition. — The  petition  for  the  saleof  a  decedent's  real  estate  must  contain  a  general 
description  of  all  the  real  estii,te  of  which  the  decedent  died  seized.  If  such  pbtition 
is  deficient  in  this  respect,  it  cannot  be  amended  at  the  hearing,  so  as  to  make  an 
order  of  sale  based  thereon  valid,  without  further  notica.  The  court  should  treat 
the  petition  when  amended  as  a  new  petition,  and  proceed  de  novo.  Estate  of 
Oharki/t  deceased.     Co!.,  284. 

8.  Estates  of  Deceased  Person — Conversion  by  Administrator—Heir  when  not 

Disqualified  as  Witness — la  an  action  against  a  formar  administrator  of  a  dece- 
dent's estate  to  recover  money  of  said  estate,  alleged  to  hiva  bedu'  converted  by 
him  to  hi?  own  U33,  an  heir  of  said  deceassd  aid  a  distributee  of  said  estate,  is  not 
disqucklified  as  a  witness  by  virtue  of  section  3S9  of  the  code  of  1831.  McCoy  v. 
Ayers,  administrator,  etc.     Wash.,  681. 

9.  Acts  of  an  Administrator  Ootside  of  His  Authoritt  are  Tortious,  and  the 

estate  cannot  be  held  liable  for  the  consequences  thereof.     Id, 
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10.  Debt  Dur  Estate — Effect  of  Payment  to  Ukauthobized  Pebsok.— The  jwy- 
ment,  to  a  person  not  authorized  to  receive  the  same,  of  a  debt  due  to  a  decedent^ 
does  not  discharge  the  debtor  from  liability  to  his  estate.  Nor  can  the  estate  main- 
tain an  action  at  l«.w  against  the  person  to  whom  such  unauthorized  payment  has 
been  made,  to  recover  the  amount  thereof.    Id. 

11.  Pbesemtation  of  Claims — Statute  of  Limitations.— Where  a  claim  against  the 
estate  of  a  decedent,  founded  on  a  promissory  note,  is  presented  to  the  execntor, 
and  by  him  allowed,  no  action  can  be  mi*intiiined  thereon,  until  ten  days  after  its 
presentation  to  the  judge,  unless  he  rejects  it  within  that  period.  Consequently, 
the  statute  of  limitations  does  not  run  against  such  claim  during  thb  time  intenen- 
ing  between  the  date  of  its  presentation  to  the  executor  and  that  of  its  rejection  by 
the  judge.     NaUy  el  al.  y.  McDonald.     Col.,  892. 

12.  The  Same — Loss  of  Obioinal  Claim — Appboyal  of  Copy.— The  approval  bv  the 
judge  of  a  copy  of  a  cUim  ag.*inst  the  estate  of  a  decedent,  where  the  original  bad 
been  allowed  oy  the  executor  and  subsequently  lost,  has  the  same  effect  as  an  ap- 
proval of  the  original.    Id. 

13.  Distbibution  of  Estates— Conflict  of  Laws. — ^While  each  state  vrill  deal  with 
the  decedent's  property  within  its  jurisdiction,  so  far  as  creditors  are  concerned, 
according  to  its  pleasure,  the  universal  rule  is,  that  the  distribution  of  dece- 
dent's personalty  will  be  governed  by  the  laws  of  his  domicile  at  the  time  of  his 
death.    This  rule  has  not  been  changed  in  California.    EstaU  qf  Apple.    Cal.,  518. 

14.  Distbibution  of  Pebsonaltt. — Personalty  iu  this  state  of  one  dying  testate  in 
Austria,  whose  domicile  at  the  time  of  his  death  was  in  Nevada,  is  to  be  distributed 
according  to  the  law  of  NeYada.    Id. 

15.  Abatement  among  Demonstbatiye  Legatees. — According  to  the  law  of  Nevada, 
where  a  fund  is  insufficient  to  pay  all  the  demonstrative  legatees,  all  the  demonstn- 
tive  legatees  should  share  proportionately.    Id. 

16.  Sabie,  in  Califobnia.— Under  sections  1,857,  1.359,  1,360  and  1,362  of  the  Califor- 
nia civil  code,  uU  demonstrative  legacies  stand  upon  an  equality.  Those  to  kindred 
and  to  strangers  must  abate  alike.  Only  in  the  matter  of  the  payment  of  debts 
(sec.  1,361)  are  the  kindred  to  be  prefekred  to  strangers,  and  the  leg«kcies  of  the  for- 
mer to  be  resorted  to  after  those  of  the  latter  have  been  exhausted.    Id. 

17.  Payment  of  Husband's  Debts  by  Widow — InfebenceS  Abising  From.— The 
mere  fact  that  a  widow  paid  cert.*ia  debts  of  her  deceased  husband  would  not  tend 
to  estt*blirh  an  obligation  on  her  part  to  pay  other  debts  of  her  husband.*  BrigwaUer 
Y.  PcUomares  et  al.   Cal.,  38. 

ESTOPPEL. 
See  Cobpobation,  11;  Landlobd  and  Tenant,  1;  Stbeet  Assessment,  2. 

EVIDENCE. 

1.  Refebee  in  Equity  Cases — Wbittbn  Evidence. — A  referee  appointed  to  take  the 

testimony  in  un  equity  case  need  only  take  oral  evidence.  Written  docaments,  es* 
pecially  when  proved  by  being  authenticated  as  provided  by  statute,  may  be  put  in 
evidence  at  the  hearing.     Ba£er  \.  Woodward.     Or.,  136. 

2.  Copy  of  Account  Books,  when  Admissible  in  Eyidence. — True  and  correct  tran- 

scripts of  original  account  books,  with  proofs  aUunde  as  to  the  items  thereof,  may 
be  admitted  in  tvidence  when  the  original  books  have  been  accident^illy  destroyed 
by  fire.     MilU  v.  Glermon.    Idaho.,  824. 

8.  Expebt  Must  Confine  Testimony  to  Facts. — An  expart  in  handwriting  must  con- 
fine his  testimony  to  the  facts,  and  cannot  give  his  inference  from  the  facta.  The 
inference  to  be  drawn  is  for  the  court.  Krtue  v.  Chester  et  al.   Cal.,  223. 

4.  Rfx:obd  Altebed  Afteb  Being  Made  not  Admissible. — The  record  of  a  deed  is 

inadmissible  in  evidence,  if  it  has  been  altered  after  it  wus  made.  And  where  such 
record  has  been  excluded  after  a  full  inquiry,  it  is  a  matter  of  discretion  for  the 
trifl  court  to  allow  farther  testimony  in  relation  to  it.   Id. 

5.  Evidence — Testimony  on  Fobmer  Trial — Admissibility  of. — Testimony  as  to 

what  a  witness  said  on  a  trial  before  a  justice  of  the  peace,  is  not  admissible  on  a 
trial  of  the  same  caee  in  the  district  court,  when  such  witness  is  within  the  JpnS' 
diction  of  the  court,  and  could  have  been  by  process  compelled  to  appear.  Prom 
City  V.  Shurtlif.     Utah,  148. 
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6.  A  WiTNiss  Cannot  Testify  to  a  Dbcuibation  Mads  Him  by  a  Third  Pkbson, 

tending  to  discredit  the  testimony  of  an  adverse  witness,  or  to  the  contents  of  a 
letter  written  by  a  stranger  to  the  action.  SpotHatoood  v.  Weir  et  al.   Col,,  888. 

7.  A  Press  Copy  of  a  Lbtt£R  is  Inadmissible  in  Evidence  until  the  nonproduction  of 

the  original  has  been  properly  accounted  for.   Id, 

8.  Expert  Testimony  as  to  Handwriting — Comparison  wfth  Press  Copy. — An  ex- 

pert cannot  testify  as  to  the  i<enuineness  of  a  disputed  document  from  a  comparison 
of  a  press  copy  thereof  with  other  genuine  writing.    Id. 

9.  Hearsay  Evidence — Statements  of  Third  Persons— Depositions. — A  witness's 

answers  to  direct  interrogatories  contained  in  a  deposition,  taken  and  read  in  evi- 
dence by  the  plaintiff,  if  b<4Sed  wholly  upon  statements  made  by  persons  other 
than  the  defendant,  should  be  stricken  out  on  motion.  Amann  et  al,  v.  LcwdL 
Cal.,  166. 

10.  Railroad — Time  Table  as  Evidence  of  Character  of  Station. — In  determining 
whether  a  certain  place  on  the  line  of  a  railroad  was  a  reguUr  station,  at  which 
trains  were  obliged  to  stop,  or  a  mere  flag  station,  a  time  table,  issued  by  the  com- 
pany, which  states  that  it  is  for  the  government  and  information  of  employees 
only,  and  reserves  to  the  company  the  right  to  vary  therefrom  at  pleasure,  is  bdmis- 
sible  in  evidence  in  an  action  against  the  company  to  recover  for  injuries  received 
by  a  person  while  endeavoring  to  set  on  a  moving  train' at  such  station.  Such  time 
table  is  not  conclusive  of  the  fact,  although  it  states  that  the  place  is  a  regular 
station.  Denver,  South  Park  and  Pacific  R.  R.  Co.  v.  Pickard,    Col.,  791 . 

11.  Promlssory  Note — Parol  Evidence  to  Show  Parties  to. — In  an  action  by  the 
payee  of  a  note  which  reads,  "we  promise  to  pa^,"and  signed  "Pioneer  Mining 
Company,  John  E.  Mason,  sup't,"  parol  evidence  is  admissible  to  show  that  it  was 
understood  by  the  plaintiff  that  the  note  was  the  note  of  the  company,  and  that  the 
consideration  for  wnich  it  was  given  passed  to  it.  Bean  v.  Pioneer  Mining  Company 
et  oL    Cal,  584. 

12.  The  Same— Agent  when  not  Personally  Liable  on  .Note. — If  it  was  known  to 
the  payee  that  the  note  was  given  by  the  superintendent  of  the  company,  as  such, 
and  in  recognition  of  an  indebtedness  of  the  company,  the  superintendent  is  not 
bound  on  the  note,  even  if  he  had  no  power  to  execute  it  for  the  company.   Id, 

13.  Hearsay  Evidence— St atememts  of  Attorney  to  Client — Res  Gestae. — The 
payee  of  a  note,  in  an  action  thereon,  cannot  testify  as  to  statements  made  him  by 
his  attorney  with  reference  to  the  manner  in  which  the  note  was  obtained,  and  the 
consideration  therefor.  Such  evidence  is  hearsay,  and  forms  no  part  of  the  res 
gestae.    White  v.  Raybum.   Or,,  200. 

14.  Res  Gestae — Subsequent  Declarations  When  not. — Declarations  of  deceased 
made  half  or  throe  quarters  of  an  hour  after  an  affray  (in  which  deceased  was  fatally 
shot),  and  after  the  occurrence  had  wholly  ceased,  when  all  danger  was  over,  the 
defendant  under  arrest,  and  when  deceased  had  been  for  that  length  of  time  among 
his  friends,  are  inadmissible  as  part  of  the  res  gestae.  People  v.  Deioey.  Idaho,  812. 

15.  Declarations  of  a  Vendor  Made  After  He  had  Parted  with  His  Interest  in 
the  land  conveyed,  are  not  admissible  in  evidence  against  his  vendee.  BriswaUcr  v. 
Palomares.   Col.,  38. 

16.  Errors  in  Evidence — Record  Must  Contain  Evidence. — Alleged  errors  in  the 
admission  or  rejection  of  evidence  will  not  be  considered  on  appeal,  unless  the  evi- 
dence is  embodied  in  a  bill  of  exceptions  properly  settled  and  signed  by  the  judge. 
And  the  same  is  true  of  an  assignment  of  error  that  the  verdict  is  contrary  to  the 
evidence.    Territory  v.  Bell  et  al.  Mont.,  702. 

17.  Admission  of  Evidence— Exception — Ground  of  must  be  Stated. — The  ruling 
of  the  trial  court  on  the  admission  of  testimony,  although  excepted  to,  will  not  be  re- 
viewed on  appeal,  unless  the  ground  of  the  objection  or  exception  was  stated. 
Langwortky  v.  Coleman,    Nev.,  7. 

18.  If  a  Verdict  is  Justified  by  the  Evidence  it  is  not  against  law.  Carlson  v.  Mu- 
tual R.  Ass,    Ca/.,  8U5. 

19.  Error.^  in  the  Admission  of  Evidence,  not  affecting  the  substantial  rights  of  the 
defeated  party,  will  not  warrant  a  reversal.     Id, 

20.  Where  the  Evidence  is  Substantially  Conflicting  on  a  material  issue,  the  find- 
ing of  the  jury  thereon  will  not  be  disturbed.    Id. 
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21.  Wheeb  thb  Evidence  is  Substantially  Ck>NrLicnNO  the  fiadings  will  not  be  dis- 
turbed.    Jackson  ▼.  Logan.    CaL,  284. 

23.  Bbnbvolent  Society — Expenses  of  Illness— Burden  of  Proof. — In  an  action 
ag&iust  a  benevolent  society  to  recover  for  the  expenses  of  an  illness  of  one  of  its 
members,  the  burden  of  proof  is  on  the  plaintiff  to  establish  the  liability  of  the  soci- 
ety.    MuUaihf  ▼.  Iriak  Anunrioan  Benevolent  Society,     Cal,,  675. . 

See  Account,  2,  6;  Appeal,  9, 10;  Attachment,  3;  Bon aTide Purchaser,  3;  Common 
Carriers,  5,  7,  13,  14;  Contract,  4;  Criminal  Law' and  Practice,  11,  13;  Deed, 
5;  Ejectment,  5;  Embezzlement,  2,  4;  Estates  of  Deceased  Persons,  2,8;  Mur- 
der and  Manslaughter,  4,  9,  12,  14, 19;  Negligence,  2;  New  Trial,  15;  Uni^w- 
FUL  Detainer,  2. 

EXCEPTIONS. 
See  Appeal,  14,  15;  Bill  of  Exceptions;  Evidence,  17. 

EXECUTION. 

1.  Seizure  of  Property  Exempt  from  Execution. — An  execution  creditor  under 

whose  direction  a  levy  is  unlawfully  made  is  liable  and  may  be  sued  with  the  sheriff 
in  an  action  for  the  trespass.  In  such  case  both  are  wrongdoers.  Elder  v.  Frevert 
et  al.    Nev.t  52. 

2.  The  Same— Counter  Claim — Measure  of  Damages.— In  an  action  against  a  judg- 

ment creditor  for  unlawfully  seizing  two  horsea  and  a  wagon  of  the  debtor,  exempt 
from  execution,  the  defendant  cannot  set  up,  as  a  counter-claim,  the  judgment 
under  which  the  seizure  was  made.  The  measure  of  damages  in  such  action  is  the 
value  of  the  use  of  the  team  and  wagon  during  tht:  period  of  detention.     Id, 

3.  Issuance  of  Execution— Satisfaction  by  Alleged  Assignee.— The  superior  court 

has  jurisdiction  to  order  an  execution  to  issue  on  a  judgment,  notwithstanding  a 
satisfaction  thereof  has  been  executed  and  acknowledged  by  an  alleged  assignee  of 
the  judgment.     Farragiard  et  al,  v.  Superior  Court,     Cal,,  236. 

4.  Execution  Takes  Priority  over  Subsequent  Attachment— Section  118  of  the 

Code  of  Procedure  Construed. — An  execution  issued  upon  a  judgment  in  a  civil 
action  takes  priority  over  a  writ  of  attachment  subsequently  levied  upon  the  same 
property,  although  the  writ  was  issued  and  returned  at  the  term  during  which  the 
judgment  was  rendered.  Section  118  of  the  code  of  civil  procedure  does  not  author- 
ize nor  require  a  pro  rata  distribution  of  the  proceeds  of  such  property  between  the 
execution  and  attaching  creditors.     Brady  et  al.  v.  Farwell  et  al.     Cat.,  543. 

See  Injunction,  1 ;  Mandamus,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administrator  may  Lease  Real  Estate — Duration  of  Lease. — The  administrator 

of  the  estate  of  a  decedent  has  authority  to  lease  the  real  pro|>t.rty  of  the  estate, 
duriig  the  period  of  administration,  any  lease  for  a  term  definite  being  subject  to 
be  terminated  by  the  final  distribution  of  the  estate,  and  the  dischaige  of  the  ad- 
ministrator.    Doolarit  Admmietralor,  etc,  v.  McCauley  et  al.     Cal.,  691. 

2.  Lessor  and  Lessee — Parol  Lease  for  Ten  Years — Adverse  Possession— One  who 

enters  upon  and  continues  in  the  possession  of  real  estate  under  a  parol  contract  of 
lease  for  ten  years,  the  conditions  of  which  have  been  fully  performed  by  the  leaser, 
will  not  be  presumed  to  have  been  in  adverse  possession,    id, 

3.  Administator's  Account— Settlement  of  Items  without  Vouchers. — ^Items  in  an 

administrator's  account,  aggregating  more  than  fifteen  hundred  dollars,  for  which 
no  vouchers  are  produced,  and  as  to  the  payment  of  which  no  evidence  is  given, 
cannot  be  allowed.    Estate  of  Van  Taeael,  deceased,     Cal,,  222. 

4.  Action  Against  Representative  of  Decedent — Capacity  how  Alleged. — In  an 

action  against  the  personal  representative  of  a  decedent,  where  several  causes  of 
action  are  separately  stated  in  the  complaint,  each  count  need  not  separately  alle|e  the 
death  of  the  decedent  and  the  procaedings  in  probate.     One  allegation  of  such  Tacts, 
following  the  other  allegitionsinthe  complaint,  iisatfljie.it.     Moieley  v.  Heney,  ad- 
mmistrator,  etc,    CaL,  694. 

See  Estates  of  Deceased  Persons. 
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EXEMPTIONS. 
8ae  Execution,  1. 

EXPERTS. 
See  BviBBNCB,  3,  8;  Mitbdkb  and  Manslaitohtkb,  2,  3. 

EXPRESS  COMPANIES. 
See  GomoN  Cabribrs,  10,  14:  Corporation,  I,  4. 

EXTRADITION. 
See  Embbzzlbmknt,  1. 

EXTREME  CRUELTY. 

Se3  DlYOBCB,  4. 

FACTORS. 

1.  Faotob  whxn  has  Ostensible  Authority  to  Pledge. — A  factor,  having  posses- 
sion and  control  of  personal  property  of  his  principal,  has  ostensible  authority,  under 
section  2,360  of  the  civil  code,  to  pledge  the  same  as  security  for  a  loan  to  himself, 
made  by  the  pledgee,  in  the  ordinaiy  course  of  his  business,  in  good  faith,  and  without 
notice  that  the  property^  belonged  to  the  princip<il.  The  rights  of  the  pledgee,  under 
each  pledge,  are  superior  to  those  of  the  principal.  We8petal.iy,  Laatard  et  al, 
Oal.,  690.  ^ 

FALSE  PRETENSES. 
See  Labcbmy,  1. 

FINDINGS. 

1.  Equttv  Case — Pbocedube — Findings  of  Jury  not  Binding  on  Judge. — ^In  a  suit 

in  equity  to  quiet  title  the  decree  emanates  from  the  judge  sitting  as  a  chancellor. 
In  such  action  he  may  try  the  case  without  a  jnry,  or  he  may  submit  special  issues 
to  the  jury;  but  their  findings  of  fact  are  not  binding  upon  him;  he  may  adopt  or 
disregard  the  same,  or  make  findings  of  his  own  and  render  his  decree  thereon. 
This  rule  has  not  been  changed  by  the  act  of  congress  of  April,  1874,  which  pro- 
vides that  it  shall  not  be  necessary  in  tha  C3urts  of  the  several  territories  to  exercise 
separately  the  common  law  and  chancery  jurisdiction  vested  in  said  courts.  Mantle 
St  al  v.  jfcytB.    Mont,,  61 1 . 

2.  Verdict  is  Advisoby  in  Equitable  Actions — Findings. — In  an  equitable  action 

the  verdict  of  the  jury  is  advisory  only,  and  there  is  no  decision  upon  which  to  base 
a  motion  for  a  new  trial,  until  the  findings  have  been  made  by  the  court.  Spottis- 
wood  V.  Weir,     Col.,  888. 

3.  Fekbings  of  Juby  in  Equity  Cases  abe  Advisoby  Mebely. — In  the  trial  of  equity 

eases  the  court  may,  on  its  own  motion,  invoke  the  aid  of  a  jury  to  determine  specific 

Saestions  of  fact.  The  findings  of  tha  jury  thereon  are  advisory  merely;  they  may 
e  accepted  and  form  the  basis  of  the  decree,  or  they  may  be  entirely  disregarded. 
This  was'  the  rule  under  the  old  chancery  practice,  and  the  same  has  been  adopted 
by  the  code  of  civil  procedure.    Hall  v.  Lynn.    Col.,  394. 

4.  TwB  Evidence  Held  to  Sustain  the  Findings  of  the  jury.    Id. 

5.  Findings  in  Equity  Case — Conflict  of  Evidence.— Findings  of  fact  in  equity,  as 

in  other  cases,  will  not  be  di3turb3d  in  the  supreme  court,  where  the  evidence  is 
substantially  conflicting.     Donohoe  v.  Maripoia  L.  <t*  M  Co.    Cat.,  167. 

6.  Findings,  when  Sufficiently  Definite— Designation  of  Deeds. — In  an  action 

to  determine  the  title  to  land,  where  the  pleadings  and  evidence  make  mention  of 
but  two  deeds,  one  of  which  is  much  loagar  than  the  other,  fiadings  which  refer  to 
such  deeds  as  the  "short  deed"  and  the  "long  deed"  respectively,  are  sufficiently 
definite.    Boyd  v.  Slayback  et  al.    Col.,  80. 
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7.  F1KDTKG8,  WHEN  KOT  Reviewed. — On  appeal,  a  finding  of  fact  will  not  be  leriewed 

unless  tbe  evidence  upon  the  trial  in  relerence  thereto  ia  fully  and  clearly  reported 
in  the  record.     If  dorado  t.  Qvavg  Pang  Min.  Co,    Idaho,  885. 

8.  Tbe  Same— lABELEViiNT  Fikdikgs. — If  the  findings  of  fact  sustain  the  conclnsiais 

of  law,  the  judgment  below  will  not  be  disturbed  on  appeal  aimply  for  the  reason 
that  some  of  the  findings  of  fact  and  conclusions  of  law  are  irrelevant.     Id. 

0.  Amekdmekt  of  F]NDI^'<3S  AFTER  JUDGMENT— New  Tbial.— After  trial  had,  find* 

ings  of  fact,  conclusions  of  ]uw  and  decree  made  and  entered  in  favor  of  the  plaint" 
ifis,  the  court  cannot,  upon  a  motion  to  amend  the  findings  and  decree,  make  and 
enter  new  findings  and  a  decree  in  favor  of  the  defendant.  If  the  original  findings 
of  fact  were  erroneous  in  any  respect,  the  appropriate  proceeding  to  get  them  wt 
aside  was  a  motion  for  a  new  tri«l.     Pico  etal.  \.  aepulveda  et  al.    Col.,  208, 

10.  Beport  ov  Eeferee — Findings — Judgment. — ^Where  a  referee  correctly  finds  upon 
all  the  issues  of  fact,  but  his  conclusions  of  law  and  judgment  reported  thereon  an 
erroneous,  the  court  should  disregard  the  erroneous  conclusions,  and  direct  a  proper 
judgment  to  be  entered.    Sortor  v.  Strassheim.    CoL,  799. 

11.  The  Judgment  will  be  Reversed  where  the  Court  Fails  to  Find  on  all  the 
material  issues  of  the  complaint.     Conklin  v.  Stone,     CaL,  878. 

12.  Where  the  Evidence  is  Contlicting  as  to  a  Material  Fact  the  finding  of  the 
jury  thereon  will  not  be  disturbed.    Hughes  v.  Parsons,     CaL,  880. 

18.  The  Findings  of  the  Jury,  on  Questions  of  Fact,  are  Conclusivx  when  the 
evidence  is  conflicting.    Bennett  v.  Northern  Pacific  Ejcpress  Company,    Or.,  C66. 

14.  Finding  that  the  Note  Sued  on  had  Never  been  Paid  or  dischaiged;  hdd , 
supported  by  the  evidence.    Lang  v.  Specht.    Cal,,  221, 

15.  Findings  Held  Sustained  by  the  Evidence.  Hancock  v.  Plutnmer.  CaL,  209; 
Adelsdor/er  v.  EJirman,  Cal.,  (25;  Donohoe  v.  Martposa  L,  <fi  M,  Co,,  Cal,^  168. 

See  Evidence,  20,  21. 

FIRE  INSURANCE. 
See  Insurance,  1. 

FORFEITURE. 
See  Water  Rights,  3. 

FORGERY. 

1.  Uttering  Forged  Instrumfjct — Intent. — The  crime  of  uttering  a  f oiged  instni- 

metit,  under  section  470  of  tbe  penul  code,  includes  the  case  of  one  who  ntten  a 
writing — such  as  c^n  be  the  subject  of  forgery — not  genuine,  but  purporting  to  be 
genuine,  even  though  there  was  no  intent  to  defraud  when  the  writing  waa  £afari- 
CAted.    Ex  Parte  Finley,     Cal,,  65. 

2.  The  Same— Fobgery  of  Divorce  Decree— Information. — ^A  certified  copy  of  a 

decree  of  divorce,  with  the  court  seal  &tti»ched,  is  a  thing  capable  of  being  foigad; 
and  £n  infoimation  for  uttering  such  forged  instrument  need  not  allege  that  the  par- 
ties recited  to  have  been  divorced  ever  were  married.    Id. 

FRANCHISE. 
See  Municipal  Corporations,  1-2. 

FRAUD. 

1.  Contract,  when  Fraud  on  Court — Public  Policy. — A  contract  between  a  mort- 
gagor and  mortgagee,  for  the  purpose  of  bringing  a  fictitious  suit  to  foreclose  the 
mortgage,  so  as  to  cut  ofi^  the  right  of  an  iip]^arent  senior  mortgagee,  by  which  it  ia 
agreed  that  the  mortgagee  shull  secure  a  judgment  and  purchase  the  mortgaged 
property  at  execution  8«.Ie,  and  hold  the  same  in  trust  for  the  mortgacor,  is  a  u^nd 
en  the  court,  and  consequently  contrary  to  public  policy  and  void,  fi  the  mortga- 
gee procures  the  property  in  pursuance  of  such  fraudulent  agreement,  and  after- 
wards refuses  to  execute  the  trust,  a  court  of  equity  will  not  compel  him  so  to  da 
ConnoUy  v.  Cunningham  et  al,     Welsh.,  343-347. 
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2.  FuTDiNas  THAT  Cbrtaik  Dbkds  Wmv  Not  Mads  to  Hindbk,  delay  or  defraud 
the  grantor's  creditors;  heid,  supported  by  the  evidence.  BrisiojUter  v.  Palomjrea, 
CaL,3S. 

BeeAooouHT,  2,  3,  6;  Cancellation.  1:  Estatss  ot  Decbased  Persons.  1-2. 

GAME  LAWS. 
See  Constitutional  Law,  13. 

GAMING. 
See  Criminal  Law  and  PRAcmcE,  6. 

GRAND  JURY. 
See  Contempt,  1-3;  Jurt  and  Jurors. 

GRANTOR  AND  GRANTEE. 
See  Parties,  6. 

GROWING  CROPS. 

L  Growing  Crops — ^Renting  on  Shares— Purohasb  or  Lessor's  Interest. — Where 
land  ia  rented  at  a  yearly  rental  of  ons-foarth  of  what  was  grown  thereon,  a  par- 
ehaaer  of  the  landlord's  interest  in  the  growing  crops  becomsi  interested  tharein  as 
a  tenant  in  comai3n  of  the  lessee.  Aft3r  notice  of  such  purchase,  the  lessee  can- 
not^ by  deliTering  to  his  lessor  such  one-fourth,  reliave  himself  from  liability  there- 
for to  the  purchaser.  JSckell  v.  Simon  et  cU,  Col.,  65. 

GUARANTY. 

1.  Guaranty  of  Note  to  be  Paid  Out  of  Particular  Fund — ^Complaint. — In  an 
action  on  a  guaranty  to  pay  a  note  "out  of  the  Park  avenue  aisessmeat  money 
after  being  collected,"  the  complaint  is  sufficient,  on  demurrer,  although  it  is  not 
averred  that  all  of  such  assessment  had  been  collected.  MuUer  y.  Ohm.  CaL,  690. 

GUARDIAN  AND  WARD. 

1.  Guardian  and  Ward— Removal  of  Guardian  of  Estate — Petition   for. — A 

guardian  of  the  estate  of  a  minor  cannot  be  remoYed  from  his  trust,  except  upon 
petition,  showing  that  he  has  either  becom3  iacapable  of  discharging  his  trust  con- 
cerning the  estate  of  his  wards,  or  has  wasted  or  mismanag3d  the  sama,  or  has  failed 
to  render  an  account  or  make  a  return  as  required  by  the  statute.  A  petition 
alleging  mere  inattention  to  the  persons  of  his  wards  is  not  enough.  BikUe  of  Rose, 
Mining,   Cat,,  27. 

2.  Guakdian  and  Ward— Right  of  Guardian  to  Contest  Account — Attorney  for 

Minors. — A  guardian  of  the  estate  of  minors  has  a  right  to  appear  in  an  estate,  in 
which  his  wards  are  interested,  and  file  his  excaptioas,  in  writing,  to  an  account 
therein,  and  contest  the  sam3.  The  court,  by  appointing  an  attorney  to  represent 
such  minors,  cannot  take  from  the  guardian  his  right  to  be  heard.  kitaU  qjf  Rose, 
Deceased.    Col.,  28. 

3.  REVKRaAL  OF  DECREE  SETTLING  ACCOUNTS  OF   ADMINISTRATOR— EfFETT  OF. — The  rC' 

Yersal,  by  the  supreme  court,  of  a  decree  settliag  the  accounts  of  an  administrator, 
has  the  effect  to  set  aside  such  settlement.  Thareafter,  any  parson  interested  may 
appear  in  the  lower  court,  and  file  his  exceptions  to  the  account.   Id. 

i.  Guardian  and  Ward — Foreion  Guardian— Power  of,  O^er  Land  in  this  State. 
— A  foreign  guardian  has  no  authority  as  such,  to  bind  the  real  estate  of  his  ward 
situate  id  this  state ;  nor  can  he,  by  consanting  to  a  sale  of  such  land  by  the  pro- 
bate court,  confer  jurisdiction  on  the  court  to  ordar  the  sale  thereof.  Wilson  y. 
HcMngs.  CaL,  31. 

5.  Guardian  Ad  Litem  of  Insane  Person — Appointment  of. — The  superior  court  has 

no  jurisdiction  to  appoint  a  guardian  cui  litem  of  an  iniais  psrasn  in  an  action  in 
which  he  is  not  a  party.  Boyd  v.  Dodson,  Guardian  o/VUas  A.  Boyd,  an  Insane. 
Person.   Cat.,  22S. 

6.  Demurrer  to  the  Complaint  Held  Properly  Sustained.  Id. 
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GTJARDIAK  AD  LITEM. 
See  GuADiAN  and  Ward,  5. 

1.   I>£CLABATION    OF  HOMESTEAD — STATEMENT    THAT    DeCLABANT    18  HXAB  OV   FaMILT 

Huw  Made. — Under  section  1,263  of  the  ciyil  code,  as  Amended  in  1874^  a  declara- 
tion of  homestead  need  not  contain  a  statement  of  the  facts  showing  the  declarant 
to  be  the  head  of  a  family.  The  mere  statement  that  the  declarant  is  "the  head  of 
a  family  "  is  sufficient.  Jonts  et  al.  v.  Waddy  et  cd.    Col,,  588. 

2.  Setting  apart  Homestead— Cannot  be  had  in  Ejectment. — In  an  action  of  eject- 
ment brought  by  an  administrator,  the  superior  court  has  no  power  to  set  aside  the 
land  sought  to  be  recovered,  as  a  homestead  for  the  minor  childreu  of  the  intestate. 
The  superior  court,  sitting  in  such  action,  cannot  assume  the  functions  of  the  superior 
court,  sitting  in  the  matter  of  the  intestate's  estate,  although  both  may  be  in  the 
same  county,  with  the  same  judge  presiding.  JRichards,  AdnunistrcUor  <Cr.  y.  Wet- 
more  et  al.(^Cal.f  232. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wife — Community  Pbopertt — ^Wife  may  be  Witness. — A  husband 
is  the  proper  party  plaintiff  in  an  action  concerning  the  community  property,  and 
his  wife  is  a  competent  witness  therein.  Jlioseley  v.  Heney.  CcU.,  604. 

See  DiYORCE ;  Dower  ;  Parties,  1. 

HYDRAULIC  MINING. 
See  Injunction. 

IMPORTS. 
See  License,  10. 

IMPROVEMENTS. 
See  Ejectment,  1. 

INFANTS. 

1.  Contract  for  Benefit  of  Minors— Money  Had  and  Recetved. — ^Tbe  defendants 
contracted  with  the  father  of  certain  minor  children  to  erect  a  building  on  their 
land,  to  be  paid  for  out  of  the  rents  accruing  therefrom.  They  did  so,  and  receired 
the  rents  and  applied  them  to  the  cost  of  the  building.  It  did  not  appear  that  the 
building  was  worth  more  than  the  amount  received  for  it.  Held,  that  the  minor 
children  could  not  maintain  an  action  for  money  had  and  received  to  recover  the 
rents  so  paid.     McKee  et  cUy.  Preston  et  aL,  Cat.,  879. 

See  Equity,  2. 

INJUNCTION. 

1.  Injunction  against  Execution  Sale— Judgment  against  Third  Person. —The 

owner  of  real  estate  may  enjoin  the  sale  thereof  under  a  judgment  against  a  third 
party  who  has  been  privy  to  the  title,  when  such  judgment  is  not  a  lien  or  chaige 
thereon,  and  such  owner  is  in  no  way  liable  to  the  payment  thereof.  WUkebn  v. 
Woodcock,    Or,,  54. 

2.  Appucation  for  Preliminary  Injunction — Conflict  of  Evidencx — Delay.— 

In  an  application  for  a  preliminary  injunction  the  court  must  decide  and  act  accord* 
ing  to  the  weight  of  evidence,  when  the  evidence  is  conflicting.  Such  appHcation 
should  not  be  refused  on  the  ground  of  delay,  when  such  delay  has  not  prejudiced 
the  defendant.     WeUs,  Fargo  &  Co,  v.  N,  P.  R.  R,  Go,    (U,  8,  Gir,  Ct.J    Or.,  8^ 

3.  Courts  of  Equity  have  Power  to  Issue   a  Preliminary  Mandatory  Injunc- 

tion to  compel  a  railroad  company  to  furnish  facilities  over  its  road  to  an  express 
company.    Id. 

4.  Service  of  Prelim^ary  Injunction,  How  Made. — A  preliminary  injunction  against 

a  corporation  may  be  served  by  leaving  with  its  agent  a  copy  of  the  writ  and 
showing  the  original  and  explainmg  its  contents,  and  delivering  to  him  a  copy  of  the 
complamtand  verification.    Kvreka  L,  c£*e.  Co,  v.  Superior  Court.    Gal^  lt9t  181. 
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5.  iKjrirNCTiON — Damages  fob  Cannot  bb  Awarded  in  Orioinal  AcnoN. — Where 

a  preliminary  injunction  has  been  granted,  and  the  usual  bond  gi^en  conditioned  to 
pay  the  defendant  his  damages,  sustained  by  reason  of  such  injunction,  if  it  should 
imally  be  decided  that  the  injunction  was  improperly  issued,  the  court  has  no  power, 
upon  the  final  hearing,  in  giving  judgment  for  the  defendant,  to  include  therein  his 
damages  so  sustidned.  The  defendant  must  enforce  his  right  to  recover  such  dam- 
ages by  an  independent  action  on  the  bond.    Sorter  v.  StroMheim.    Col.,  799. 

6.  Riparian  Proprietor— Injunction  Against  Diversion  of  Water. — A  riparian 

proprietor  is  not  entitled  to  an  injunction  against  one  wrongfully  diverting  water 
wuter  from  his  stream,  unless  the  How  to  his  land  has  been  appreciably,  or  at  least 
perceptibly  diminished.     Moore  y.  Clear  Lake  W,  W,     Col.,  177. 

7.  Hydraulic  Mining — Injunction  Against  Without  Notice  to  Corporation. — 

A  corporation  whose  general,  ordinary  and  only  bosiness  is  that  of  mining  by  the 
hydraulic  process  and  of  selling  water  to  others  to  be  used  for  a  like  purpose,  may 
be  injoined  upon  an  ex  parte  application,  without  notice  to  it,  from  depositing  in  or 
discharging  "  mining  debris"  into  certain  streams,  or  from  selling  water  to  others  to 
to  be  used  for  the  purpose  of  washing  by  hydraulic  process  any  mineral  lands  into 
the  channels  of  said  streams,  or  their  tributaries.    Eureka  Lake  and  Yuba  Canal 

Company  ▼.  Superior  Court  qf  Yuba  County.    Cal.,  179,  181. 

6.  Order  appirm ed  on  the  auttiority  of  People  v.  Gold  Run  Ditch  and  Mining  Co.,  4 
West  Coast  Kep.,  51 1 .    MarysvUle  v.  AT.  B.  O.  M.  Co.  et  al.     Cal.,  210. 

See  Contempt,  4;  Reference,  1;  Taxation,  9. 

INNKEEPER. 

1.  Innkeeper  and  Guest — Existence  op  Relation  a  Question  of  Law.— The  ques- 
tion whether,  on  a  given  state  of  facts,  the  relation  of  innkeeper  and  guest  exists 
between  the  keeper  of  a  hotel  and  a  person  stopping  at  the  hotel,  is  one  of  law  to 
be  decided  by  the  court.    Homer  v.  Harvey.    N.  M.,  187. 

3.  The  Same — Conductor  on  Train  When  not  a  Guest. — A  conductor  on  a  railroad 
train,  who  rents  a  room  in  a  hotel  at  the  terminus  of  his  route,  at  a  specified  rate 
per  month,  which  he  used  for  sleeping  and  other  purposes  when  there,  is  not  a  guest 
of  the  hotel.    Id. 

INSANE  PERSONS. 

See  Guardian  and  Ward,  5;  Murder  and  Manslaughter,  2,  3,  18. 

INSOLVENCY. 

1.  State  Insolvent  Laws — Discharge  Under. — A  discharge  under  a  state  insolvent 
law  is  no  bar  to  an  action  by  a  citizen  of  another  state  who  did  not  appear  or  take 
part  in  the  insolvency  proceedings.  Newton  et  al.  v.  Hagerman.  (u.  S.  Cir.  Ct.) 
Nev.^  1. 

3.  Insolvent  Estate — ^Receiver — Precedence  among  Creditors. — Creditors  of  an 
insolvent  estate  in  the  hands  of  a  receiver  are  entitled  to  payment  in  the  order  and 
precedence  established  by  the  merits  of  their  claims,  and  not  by  leeal  remedies  for 
which  they  may  have  contracted  or  which  may  be  given  them  by  law.  Frank  v. 
D.  df  R.  Q.  R.  R.  Co.    {U.  S.  Cir.  a.)    Col,  459. 

INSTRUCTIONS. 

ft 

1.  Jury  Trial— Instruction  to  find  tor  Particular  Party  when  Error. — A  court 
cannot  instruct  the  jury  that  the  defendant  has  failed  to  sustain  his  plea  of  set  off, 

•  and  direct  them  to  nnd  for  the  plaintiff,  when  there  is  any  evidence  which  might 
have  justified  the  jury  in  findmg  that  such  set  off,  or  some  part  of  it,  was  true. 
Chaves  v.  Chaves.    N.  M.,  237. 

^.  Omission  of  the  Court  to  Charge. — If  either  party  desires  the  court  to  give  other 
or  further  instructions,  be  must  prepare  the  sama  and  present  them  to  the  court  for 
approval  or  rejection.    People  v.  Biles.    Idaho,  829. 

3.  Instructions  as  to  Questions  in  Regard  to  which  no  Evidence  has  been  given,  if 
calculated  to  mislead  the  jury,  are  erroneous.    Amann  v.  Lowell,  Cal.,  166. 
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4.  Ghabgbs  ijrivEN  BT  THE  CouBT — Bevibw  ov.  —If  the  defendant  desires  to  have  the 

charges  given  by  the  conrt,  of  its  own  motion,  reviewed  by  the  appellate  courts  ha 
must  except  thereto  at  the  time  such  charges  are  given,   and   incorp:)rate  the* 
same  in  a  bill  of  exceptions,  certified  to  by  the  judge.    I*eople  v.  BUea.    Idaho,  S29. 

5.  Instkuctions  when  not  Reviewed — Record  must  Ck>NTAiN  Testiicont.— Alleged 

error  in  giving  or  refusing  instructions  will  not  be  reviewed  on  appeal,  where  the 
record  does  not  contain  the  testimony  given  at  the  trial,  so  th«it  the  court  caa 
determine  the  applicability  of  the  instructions.  Qe&eraon  v.  Miller  M.  <£  S,  Go. 
Utah,  503. 

0.  Instructions — Refusal  to  Give  when  Not  Ground  for  Reversal. — ^The  refnsil 
of  the  court  to  give  an  instruction  requested  will  not  warrant  a  reversal,  in  the  ab- 
sence of  the  evidence  and  the  instructions  given.    People  v.  Bourhe.    CaL,  536. 

7.  The  Same — Oral  Instructions  in  Criminal  Case— Effect  of. — Oral  iDstmctioos 

in  a  criminal  case  will  not  warrant  a  reversal,  unless  it  affirmatively  appears  that 
such  instructions  were  not  taken  down  by  the  phonographic  reporter,  as  required  by 
section  1,093  of  the  penal  code.  In  the  absence  of  evidence  to  the  c<mtrary,  the 
presumption  is  that  the  instructions  were  so  taken  down.     Id. 

8.  Instrttctions  Must  be  Sttpported  by  Evidence. — An  instruction  to  the  jaiy  should 

be  refused  if  it  be  based  upon  a  state  of  facts  not  supported  by  the  evidence.  Crab- 
tree  V.  SegrUt.    N.  M.,  840. 

9.  iNSTRUcnoNs  must  be  Considered  as  a  Whole. — When  the  instructions  as  a  whole 

fiiirly  present  the  case  to  the  jury,  immaterial  discrepancies  therein  will  not  warrsnt 
a  reversal.    Id. 

10.  Instructions  Must  be  Considered  as  Entirety — Error  in  Part  of  Instruction  .— 
An  instruction  must  be  considered  together  as  an  entirety,  and  when  so  considered, 
if  it  states  a  correct  principle  of  law,  and  it  is  evident  that  the  jury  could  not  have 
been  misled,  the  judgment  will  not  be  reversed  for  error  in  part  of  the  instructions. 
StcUe  V.  Lindsey.     Nev.,  467. 

11.  Instructions— Immaterial  Errors — Reversal.— Where  the  charge,  as  a  whole, 
fairlv  presents  the  law  bearing  on  the  evidence,  before  the  jury,  the  judgment  will 
not  be  reversed  because  portions  of  the  charge  may  be  open  to  criticism.  People  v. 
Praiher.     Cal.,  753. 

12.  Instructions — Immaterial  Errors  not  Ground  for  Reversal.  —  Incidental 
errors  in  instructions  when  they  pUinly  appear,  will  not  be  cause  for  refusal,  pro- 
vided the  charge  as  a  whole  fairly  submits  the  law  and  the  facts  to  the  jury.  /W- 
erton  v.  Ledoux.   JN^.  M.,  566. 

13.  Instructions,  when  Sufficient — Must  be  Considered  as  Whole. — Instructioiis 
must  be  considered  as  a  whole;  and  if,  when  so  considered,  they  cover  the  entire 
case,  and  no  more,  and  make  a  harmonious  whole,  not  inapplicablo  or  inconsistent 
with  each  other,  they  are  sufficient.   Kermon  v.  Oilmer.  Mont.,  601. 

14.  Instructions— Error  in  Particular  Instruction. — ^An  objection  to  a  particular 
instruction  will  not  warrant  a  reversal,  if  the  instructions,  as  a  whole,  contain  a 
correct  statement  of  the  law.  People  v.   ToTnlinaon.   Cal.,  212. 

15.  Instructions — Conflict  of  Evidence.- -Where  the  witness  for  the  respective  par- 
ties contradict  each  other  in  every  material  particular,  it  is' not  error  toinatnict  the 
jury  to  find  for  the  party  whose  witnesses  they  believe  spoke  the  truth.  KetU  v. 
Favor.  N.  M.,  254. 

16.  Instructions  Presumed  to  have  been  Given  in  WRiriNa. — ^Instructions  to  the 
jury  will  be  presumed  to  have  been  given  in  writing  when  there  is  nothing  to  the 
contrary  in  the  evidence.   Id. 

17.  Refusal  to  Give  an  Instruction  Asked  for,  if  the  Same  is  too  Favorable,  is 
not  error.  People  v.  Beam,  CaL,  287. 

18.  An  Instruction,  Although  Erroneous  if  More  Favorable  to  the  defeated 

g^rty  than  was  justifiable,  is  not  ground  for  reversaL   Pinkerton  v.  Ledovx.   N.  M^ 
86. 

19.  An  Erroneous  Instruction,  if  Favorable  to  the  defendant^  cannot  be  com 
phiiaed  of  by  him.  People  v.  CaUaghan.    Utah,  742. 

20.  Verdict — When  not  Disturbed  for  Errors  in  Instructions. — ^When  m  verdict 
accords  with  the  merits  of  the  case,  as  disclosed  by  the  record,  errors  in  the  in* 
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itractions  will  not  warrant  a  reyersal,  unless  specially  excepted  to.  A  general  ex- 
ception to  the  charge,  as  a  whole,  is  not  sufficieat.  Probst  v.  Trustees  of  Preabyte- 
Ghwek,  N.  M.,  442. 

21.  Rktusal  to  oiye  iNSTRuenoKS  which  have  Already  been  Given  in  substance  is 
not  error.   Id. 

22.  Refusal  to  qive  Instructions  which  have  Already  been  Given  in  substance  is 
not  error.  People  y.  Gray,  Ccd,,  69. 

23.  An  Instruction  Partly  Correct  and  Partly  Incorrect  is  properly  refused. 
MeOimus  y.  EgbeH.   Col.,  3!5. 

See  Criminal  Law  and  Practice,  1;  Ejectment,  3;  Judgment,  13;  Murder  and 

Manslaughter,  4,  6-8,  17. 

INSURANCE. 

1.  Firs  Insurance— Interest  ot  Insured^-Incorreot  Statement  ot  in   Policy 

— ESsTOPPEL. — An  insurance  was  effected  by  the  plaintiffs  on  a  stock  of  goods,  the 
property  of  a  corporation  in  which  they  were  stockholders,  and  which  goodd  they 
were  holding  as  security  for  advances ;  their  application  described  the  property  as 
their  own ;  the  policy  referred  to  the  application,  and  made  it  a  part  thereof,  and 
all  statements  therein  warranties,  and  provided  that  if  the  assured  were  not  the 
sole,  absolute  and  and  unconditional  owner  of  the  proparty  insured,  and  such  in- 
terest were  not  truly  stated  in  the  policy,  then,  and  in  every  such  case,  the  policy 
should  be  void.  Held,  that  the  policy  was  void,  and  that  the  insurers  were  not  es- 
topped to  deny  its  invalidity,  oecause  they  did  not  assert  the  same  immediately 
alter  the  fire,  when  the  discovered  the  true  nature  of  the  plaintiff's  interest.  Mc- 
Chrmick  et  tU.  v.  Springfield  Fire  and  Marine  Insurance  Oompcmy.    Cad.,  229. 

2.  Marine  Insurance — ^Deviation  in  Voyage— Discharge  ot  Insurer. — A  marine 

policy  of  insurance  implies  a  warrant  that  the  vessel  shall  not  deviate  from  the 
vovage  declared  in  the  policy.  Any  voluntary  deviation  is  a  change  of  the  risk, 
and  forms  a  departure)  from  the  contract,  the  legal  effect  of  which  is  to  discharge 
the  insurers  from  liability  for  any  loss  haDpeniog  to  the  thing  insured  subsequent  to 
the  unauthorised  deviation.   Schroder  et  at.  v.  Schweitaser  lAmfd.   Gal.,  161. 

8.  The  Same— Transhipment  or  Cargo— Sqbsbquent  Loss — ^Bill  of  Lading.— The 
defendant  insured  certain  wheat  on  the  steamer  Colorado,  for  a  voyage  from  San 
Francisco,  by  way  of  the  port  of  Yokohama,  to  the  port  of  Hongkong,  and  thence 
by  the  usual  "connections"  to  Batavia ;  it  was  the  usual  practice  for  the  company's 
steamer  to  carry  its  cargo  to  Hongkong  without  transhipment  at  Yokohama,  or 
connecting  for  that  purpose,  with  any  other  vessel,  at  the  last  named  port ;  such 
usage  was  well  known  to  the  defen<iant  ^dien  it  issued  the  policy.  Held,  that  a 
transhipment  of  the  property  insured  at  Yokohama  was  a  deviation  from  the  policy 
and  released  tiie  insurer  from  liability  thereunder  for  a  loss  subsequently  incurred. 
This  result  follows,  although  the  biU  of  lading,  the  form  of  which  was  well  known 
to  underwriters  in  San  Francisco,  provided  that  the  carrier  might  tranship  at  Yoko- 
hama, in  the  absence  of  proof  that  it  had  ever  before  made  such  transhipment.    Id. 

See  Arbitration  and  Award,  2. 

« 

INTENT. 
See  Forgery,  1. 

INTEREST. 
See  Nboligengs,  8. 

JUDGE. 

1.  Judge  When  not  Disqualified  Because  once  Attorney  roR  Party. — A  judge  is 

not  disqualified  from  trying  a  cause  because  he  had  formerly  been  an  attorney  for 
one  of  the  parties  in  another  action  involving  soma  of  the  same  issues  Clejhorn  v. 
Cleghom.   Col,,  216. 

2,  Superior  Judge  may  Hold  Court  in  Another  County. — The  judge  of  the  superior 

court  of  one  county  may  hold  court  for  the  judge  of  another  county,  at  the  latter's 
request.  Eureka  Lake  etc.  Co.  v.  Superior  Court.  CaX.,  179,  181. 
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judgment. 

1.  Action  on  Joint  Liability — Several  Juoombnt  Cannot  be  Entered. — In  an 

action  at  law  on  a  joint  liability,  judgment  cannot  be  entered  separately  against  one 
of  the  defendants.    Bupe  et  oL  v.  New  Mexico  Lumber  As^ocicOion,    N,  M,,  479. 

2.  Judgment  on  Pleadings — Review  ot. — The  supreme  court  will  not  reverse  or 

modify  a  judgment  given  upon  a  motion  upon  the  pleadings,  if  it  appears  from  the 
pleadings  that  the  party  was  clearly  entitled  to  the  judgment.  Bowles  v.  DobU. 
Or.,  671. 

3.  Plaintiff  Not  Entitled  to  Judgment  when  Complaint  Fails  to  State  Cause 

OF  Action — Appeal. — The  plaintiff  in  an  action  of  forcible  entry  and  detainer  in 
the  justice's  court  is  not  entitled  to  a  judgment,  if  the  complaint  fails  to  state  a 
cause  of  action;  if  the  defendant  appeals  from  such  judgment,  and  at  the  next  term 
of  the  district  court  fails  to  prosecute  his  appeal,  the  court  has  no  authority  to  dis- 
miss  the  appeal  and  at  the  same  time  affirm  the  judgment  of  the  justice.  O^nzaUt 
et  ai.  V.  Boren,    N,  M.,  239. 

4.  Personal  Judgment  against  Partner  Not  Void. — A  personal  judgment  against 

one  of  several  partners,  in  an  action  on  a  partnership  liaoility,  is  not  void,  and  con> 
sequently  cannot  be  collatterally  attacked,  if  the  court  had  jurisdiction  of  the 
parties  and  of  the  subject  matter  of  the  action.  WeUs,  Fargo  d:  Co.  v.  Clarkwn, 
Mont.,  642. 

5.  Judgments  when  Can  be  Set  Off  after  Assignment. — A  judgment  debtor  is  en- 

titled to  set  off  a  judgment  in  his  favor,  against  a  judgment  in  favor  of  his  judgment 
creditor,  although  such  creditor  has  assigned  his  judgment,  and  the  assignee,  at  the 
time  of  the  assignment,  had  no  notice  of  the  subsisting  equity  of  the  judgment 
debtor.     Id. 

6.  Judgment  in  Legal  Action  when  a  Bar  to  Suit  in  Equity. — ^A  judgment  for  the 

defendant  in  an  action  at  law  brought  to  recover  a  balance  alleged  to  have  been 
found  due  the  plaintiff  upon  the  settlement  of  a  partnership,  is  a  bar  to  a  subse- 
quent suit  in  equity  brought  by  the  pUintiff  to  set  aside  the  same  aUeg^  settle- 
ment and  for  an  accounting  of  the  partnership  affairs.  Mobinns  v.  Collier.  N. 
M.,  439. 

7.  Prior  Juiximent  when  a  Bar  to  Subsequent  Action. — In  an  action  by  the  ci^ 

and  county  of  San  Francisco,  to  obtain  possession  of  certain  land,  the  title  to  which 
is  claimed  under  an  alleged  dedication,  a  judgment  in  a  former  action  between  the 
same  parties  in  favor  of  tbe  defendant,  and  a  finding  that  no  such  dedication  was 
made,  is  a  bar.     People  v.  HoUaday  et  al.    CaL,  359. 

8.  Judgment  will  not  be  Set  Aside  on  Motion  after  Execution  Sale. — A  judg- 

ment which  appears  valid  by  the  record,  will  not  be  set  aside  on  motion  of  the  judg- 
ment debtor,  after  an  execution  sale  under  such  judgment.  If  such  judgment  be 
irregular,  the  debtor  must  resort  to  equity  to  hiave  the  same  set  aside.  Foster  et  aL 
V.  Hansimrth.     Mont.^  704. 

9.  Justice's  Judgment— Appeal — Costs. — A  judgment  of  a  justice  of  the  peace,  ren- 

dered upon  a  conviction  for  an  assault  and  battery,  is  sufficient,  if  in  conformity 
with  the  statute.  Such  judgment  may  include  the  costs  in  the  imprisonment  In 
an  affirmance  of  such  judgment  on  appeal,  the  circuit  court  should  not  include 
therein  the  costs  of  the  trial  in  the  lower  court.    Crowley  et  al.  v.  State.    Or.,  740. 

10.  Judgment  Mat  be  Entered  in  Vacation. — Under  section  29  of  the  civil  practice 
act,  a  judgment  or  order  of  the  district  court  may  be  entered  in  vacation.  Sehendt 
et  cU.  V.  Birdseye  et  al.    Idaho,  835. 

1 1 .  Foreign  Judgment. — The  complaint  'considered  and  held  sufficient  to  support  the 
judgment.    Id. 

12.  When  there  is  a  Conflict  ofJEvidence  on  the  material  issues  the  judgment  wiU 
not  be  disturbed.     CurMnmge  v.  Marah.     Cal.,  526. 

13.  Conflicting  Instructions — Reversal  of  Judgment. — Where  the  instructions  are 
in  direct  conflict  upon  a  material  issue  in  the  case,  the  jndgment  will  be  revened. 
Monroe  v.  Cooper.    Col.,  886. 

14.  For  Errors  Without  Injturt  a  Judgment  will  not  be  Reversed.  Qmmf*y  v. 
Butler  et  al.    Cal.,  236. 
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15.  Record  Held  to  Present  no  Error  aud  jadgment  and  order  affirmed.    Olney  v. 

IFeate.     CcU,,  227. 

16.  Jttdobcent  and  order  ArriRMED.  Kirhy  et  al.  y.  London  and  San  Francisco  Bank, 
LimUed,     Cal.,  27. 

See  Abatebtent,  1;  Appeal,  11,  13,  26;  Assignment,   2;  Claim  and  Delivery,  1; 
CoNTEBiPT,  3;  Demurrer,  5;  Mortgage,  7;  Partnership,  3;  Sureties,  4. 

JUDGMENT  ROLL. 
See  Appeal,  12,  16. 

\  JURISDICTION. 

1.  Special  Proceeding — Jurisdiction — Majority  of  Shareholders. — Where  an  act 
of  the  legislature  providing  for  a  special  proceeding  on  behalf  of  a  corporation,  re* 
quires  that  the  petition  therefor  must  be  signed  b^  a  majority  of  the  shareholders, 
before  the  court  acquires  jurisdiction,  a  petition  signed  by  the  holder  of  a  majority 
of  the  stock  is  not  suffi  cient.    ClioUar  Mining  Company  v .  Wilson,  Judge,  etc,   Cai.,  276. 

See  Apfbal,  2,   19;  Attorneys,    1,  2;  Citizenship,   1;  Consuls,    1;  Equity,  3,.  4; 

Liens,  3;  Trespass,  3,  4. 

JURY  AND  JURORS. 

1.  Perjsons  Competent  as  Grand  Jurors — Construction  op   Statute. — The  provi- 

sion of  the  code  of  1881,  making  all  electors  and  householders  competent  as  grand 
jurors,  is  not  limited  in  its  application  to  such  persons  as  were  thus  qualified  at  the 
time  such  provision  was  enacted,  but  extends  to  all  those  who  shoulcl  thereafter  be- 
come endowed  with  such  requisite  qualifications.  Rosencrantz  v.  Territory,  Wash., 
282. 

2.  The  Same — Married  Woman  Competent  as  Grand  Juror. — A  married  woman 

living  with  her  husband,  under  chapter  183  of  the  code  of  1881,  is  a  householder, 
and  being  an  elector,  is  competent  to  act  as  a  grand  juror.    Id, 

3.  Constitutional  Law — Grand  Juror — Presentment  by.— The  legislature  may  pro- 

vide for  the  trial  of  a  crime,  not  infamous,  without  presentment  by  a  grand  jury, 
and,  a/ortiori,  upon  a  presentment  by  other  than  a  common  law  grand  jury.     Id. 

4.  Married  Woman  hay  Act  as  Grand  Juror. — A  married  woman,  living  with  her 

husband,  is  competent  to  act  as  a  grand  juror.     Schilling  v.  Territory.     Wash.,  684. 

5.  Married  Women  may  Act  as  Jcrors. — The  legislature  had  power  to  make  mar- 

ried women  eligible  to  sit  and  serve  on  grand  and  petit  juries  in  all  cases.  Hays  v. 
Territory.     Wash.,  685. 

6.  Jury  Tkial  in   Criminal  Case — Impaneling   Jury — Challenging. — Under  our 

civil  practice  act  the  method  of  impaneling  a  trial  jury  in  a  criminal  action  is  dif- 
ferent from  that  of  impaneling  a  trial  jury  in  a  civil  case  under  our  code  of  civil 
procedure.  In  impanelmg  a  jury  in  a  criminal  action,  the  court  may  require  the 
parties  to  exercise  all  their  challenges,  peremptory  or  for  cause,  and  the  juror,  if  ac- 
cepted,  be  sworn  to  try  the  cause  as  each  juror  appears,  and  before  another  is  called; 
or  may  in  its  discretion  allow  the  clerk  to  draw  from  the  box  twelve  names  before 
any  challenges  are  interposed,  and  after  these  are  examined  for  cause  and  passed 
upon,  draw  others  to  take  the  place  of  those  excused,  and  allow  the  parties  to  ex- 
amine and  pass  upon  all  thus  called,  before  exercising  their  peremptory  challenges; 
provided,  that  in  case  of  recess  or  adjournment,  the  peremptory  challenges  be  exer- 
cised as  to  those  passed  and  accepted  for  cause  at  the  time  of  taking  recess  or  ad- 
journment, and  tnose  not  excusea  be  sworn  to  try  the  cause,  and  thus  placed  under 
the  control  of  the  court.  The  court  may,  for  good  cause  shown,  permit  a  challenge, 
either  peremptory  or  for  cause,  to  be  taken  after  a  juror  is  sworn,  and  before  the 
jury  is  completed.     United  Slates  v.  Kuok  }fah  Cfdo.    Idaho,  820. 

7.  Disqualification  op  Juror— Previous  Opinion,  when  not.— A  juror  is  not  dis- 

qualified from  serving  as  such  because  he  had  formed  and  expressed  an  opinion  upon 
the  merits  of  the  case,  if  he  testifies  upon  his  voire  dire  examination  that  his  former 
opinion  would  not  control  him  in  any  way  in  making  up  his  verdict,  and  that  he 
would  be  governed  by  the  evidence  to  be  introduced  at  the  trial.  Denver,  South 
Park  and  Paafic  Railroad  Co.  v.  Moynahan,    Col.,  638. 
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8.  Argument  to  Jubt— Comments  upon  Facts  not  in  Eyidbngb. — An  attempt  br 

counsel  in  his  argument  to  the  jury  to  comment  upoa  matters  not  in  evidence,  will 
not  warrant  a  reversal,  if  he  was  not  permitted  to  state  what  snch  matters  were. 
Id, 

9.  The  Same — AcriON  Against  Cobpobation. — A  verdict  against  a  railroad  company 

will  not  be  disturbed  because  the  opposing  counsel  iu  addressing  the  jury  commeated 
upon  certain  facts  not  iu  evidence,  tending  to  show  the  grasping  nature  of  the  com- 
pany, if  the  court  charged  the  jury  that  their  verdict  must  be  determined  from  the 
facts  in  evidence,  precisely  as  if  the  controversy  were  between  two  individuals.    Id, 

10.  Abgument  OF  GouNMEL— Reading  Text  Book,  to  Jubt  Not  Ebbob. — It  is  not 
error  for  couustl  to  read  to  the  jury  an  extract  from  a  leg^  text  book,  in  illostration 
of  his  argument,  if  the  jury  at  the  time  are  admonished  by  the  court  not  to  receive 
the  same  as  Uw.  Such  practice,  however,  is  objectionable.  Otlberson  v.  Millar  M. 
A  8,  Co.     Utah,  503. 

11.  Waives  or  Jubt. — Where  a  case  has  been  set  by  consent  for  trial  before  the  court, 
and  afterwards  came  on  regularly  for  trial  before  the  court,  without  a  jury,  and  the 
trial  actually  began,  a  jury  is  waived,  and  cannot  subsequently  be  demanded  as  of 
right.    Polaek  v.  Ghtmee,    Cal,  46. 

12.  Summoning  Jubt  aftbb  Jubt  List  is  Exhausted. — ^When  the  district  court  is 
unable  to  obtain  a  trial  jury  according  to  the  act  of  congress  of  June  23»  1874,  by 
reason  of  the  exhaustion  of  the  jury  list,  it  has  implied  power  to  issue  a  venire,  to 
obtain  the  requisite  number  to  complete  the  jury.  Such  power  is  incident  to  the 
authority  to  hold  the  court  and  to  try  jury  cases.  United  States  v.  CIchowa.  Utak, 
335. 

See  Constitutional  Law,   14;  Contempt,   1~3;  Cbiminal  Law  and  Pbacticb,  8,  9; 
DivoBCE,  6;  New  Tbial,  14;  Statute  of  Limitations.  2. 

JUSTICE'S  COURT. 

1.  Justice's  Coubt— Place  of  Tbial — Service  of  Summons. — An  action  in  the  jus- 
tice's court  to  recover  for  breach  of  a  contract  may  be  brought  in  the  township  or 
city  in  which  the  obligation  was  to  be  performed,  under  section  83*3  of  the  coae  of 
dvil  procedure.  In  such  case  the  summons  mav  be  served  on  the  defendant  in  the 
county  in  which  he  resides,  under  section  848  of  the  same  code.  CoU  et  al,  y  Fitker, 
CaL,  527. 

See  Appeal,  18,  20;  Judgment,  9;  Tbespass,  3,  4. 

LANDLORD  AND  TENANT. 

1.  Landlobd  and  Tenant — Sub-Tenant— Estoppel.— The  plaintiff  executed  to  the 
defendant  G.  a  written  lease  of  a  certain  lot  of  land,  and  under  it  the  lessee  en- 
tered into  possession.  Subsequently  6.  put  the  defendant  C.  in  poosesuon  of  a  part 
of  the  lot  by  moving  a  house  that  C  refused  to  leave  on  to  the  same,  ffeld,  that 
by  remaining  in  the  house  so  moved  the  defendant  C.  became  the  sub-tenant  of  the 
plaintiif,  and  was  estopped  to  deny  such  relation;  and  was  liable  to  be  removed,  un- 
der the  unlawful  detainer  act,  on  default  of  the  lessee  in  paying  rent.  Pardee  v. 
Oray  et  al.    Cat.,  884. 

See  CovBNANTS,  1-3;  Exbcutobs  and  Administbatobs,  1, 2;  Gbowino  Cbops,  1;  Un- 
lawful Detainee,  1,  2. 

LARCENY. 

1.  Labceny  and  Obtaining  Monet  by  False  Pbetensbs  Distinguished. — Where 

by  means  of  fraud,  conspiracy  or  artifice,  possession  of  property  is  obtained  with 
felonious  intent,  and  the  title  still  remains  in  the  own^r,  larceny  is  established,  while 
the  crime  is  false  pretenses  if  the  title  as  well  as  the  possession  is  absolutely  parted 
with.    People  v.  Aoe.     Co/.,  612. 

2.  Possession  of  Propebtt  Recently  Stolen. — The  possession  by  the  defendant  of 

any  part  of  property  recently  stolen,  unless  satisfactorily  explained,  is  not  of  it^lf 
sufficient  to  justify  a  conviction  of  larceny,  but  is  a  circumstance  to  be  considered, 
in  connection  with  other  suspicious  facts,  in  determining  the  defendant's  guilt  or 
innocence.     Peope  v.  Fof/in.     Vol.,  894. 
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LBGAGY. 

1.  LiOACR»— Patment  of— Pbbti&kncbs  Bbtwekn.— Under  the  proTisiona  of  the  oiyil 
code,  general  pecuniary  legacies  are  not  payable  in  preference  to  specifio  deviaee  or 
■pecific  legacies.    Etiaie  of  Neittrath.    Gal.,  206. 

See  Estates  ot  Deceased  Persons,  16,  16. 

LIBEL. 

1.  Libel — Chaboinq  Publisher  of  Kbwsfapeb  with  Sblukq  Its  Imtflitenoe. — 
A  fjdae  publication  charging  the  publisher  of  a  newspaper  with  baing  a  party  to  a 
secret  conclave  in  which  he  sold  the  support  and  advocacy  of  hi^  paper  to  certain 
corporations,  for  a  large  sum  of  money,  u  libelous.    FUeh  v.  De  Young,     Col,,  211. 

LICENSE. 

1.  To  Regulate. — The  power  granted  to  the  city  of  Portland   "to  regulate'*  wash- 

houses  includes  the  power  "  to  license  '*  'as  a  means  to  that  end ;  but  it  does  not 
include  the  power  to  tax  the  business.  In  re  Wan  Yin,  on  Habeas  Corpus,  ( U.  8, 
Dial,  Ci.)   Or,,  304. 

2.  License  Fee. — The  power  "to  license"  as  a  means  of  regulating  a  business,  implies 

the  power  to  charge  a  fee  therefor,  sufficient  to  defray  the  expense  of  issuing  the 
license,  and  to  compensate  the  city  for  an  expense  incurred  in  maint<uning  such 
regulation.  Id. 

3.  The  Same— When  Deemed  a  Tax. — Whoneyer  it  is  manifest  that  the  fee  for  the 

license  is  substantially  in  excess  of  what  it  should  be,  it  will  be  considered  a  tax, 
and  the  ordinance  imposing  it  held  void.   Id. 

4.  Case  in  Judgment. — The  council  of  Portland  was  authorized  "  to  reflate  "  wash- 

houses,  and  thereupon  ordained  that  the  proprietor  of  such  a  house  should  take  out  a 
license  quarterly,  and  pay  therefor  the  sum  of  five  dollars,  or  twenty  dollars  a  year; 
and  in  default  thereof,  should  be  liable  to  fine  and  imprisonment.  HM,  that  while 
the  council  had  power  to  require  the  license  as  a  means  of  regulating  the  business, 
the  sum  charged  therefor  was  manifestly  so  far  in  excess  of  what  was  necessary  or 
proper  for  that  purpose,  that  it  mubt  be  considered  a  tax,  and  the  ordinance  impos- 
mg  it,  is,  therefore,  so  far  void.  Id. 

6.  JUBISDICTION  OF  NATIONAL  COUBTS  IN  CasE  OF  ImPBISONMENT  BT  A  StATB  WiTHOUT 

Due  Pbocess  of  Law. — Grounds  of  it  stated,  and  reflections  thereon.  Id. 

6.  Licbnse — PowEB  OF  MuNiciFALiTT  OvEB — Chabtbb  OF  OAKLAND. — The  powcr  Con- 

ferred upon  the  city  council  of  the  city  of  Oakland,  by  the  act  of  April  24,  1862; 
"of  licensing,  -taxing  and  regulating  all  such  vehicles,  business  and  employments 
as  the  public  good  may  require,  and  as  may  not  be  prohibited  by  law,"  includes  the 
pow<;r  to  pass  an  ordinance  requiring  a  license  to  be  taken  out  by  every  person,  firm 
or  corporation,  who»  at  any  fixed  place  of  businesi,  sells  any  gooos,  wares  or  mer* 
cbandise.  Such  a  power  is  a  v*Ud  police  power  or  regulation,  which  the  l^slature 
might  delegate  to  the  municipality.    Ex  parte  Mount,  on  Habean  Carpus,    Ual.,  575. 

7.  The  Same — Constbuction  of  Constitution. — Such  power  is  also  conferred  by  sep* 

tion  11,  article  XI,  of  the  constitution,  providing  that  "any  city,  town  or  town- 
ship may  make  and  enforce  within  its  limits  all  such  local  sanitary  and  other  rega- 
latiODS  as  are  not  in  conflict  with  general  laws."  Id, 

8.  Commebcial  Tbaveleb— Who  is — Must  Pay  License. — ^An  agent  carryins  samples 

of  his  principal's  merchandise,  and  soliciting  orders  for  the  goods,  who  exhibits  the 
samplee  to,  and  solicits  and  obtains  an  order  for  goods  of  the  same  character  as  the 
samples,  from  a  third  person,  is  a  commercial  traveler,  within  the  meaning  of  the 
act  of  July  22,  1879,  and  must,  before  carrying  on  such  business,  obtain  the  license 
required  by  the  act.  Territory  v.  Famaworih.   Mont.,  625,  635. 

9.  The  Same — Act  Rbquibino  License  is  Constitutional. — The  act  of  July  22, 1879, 

requiring  every  commercial  traveler,     *    *    *    selling,   or  offering  to  sell,  any 

foods,  wares  or  merchandise,  to  be  delivered  at  a  future  day,  to  obtain  a  license 
efore  carrying  on  such  business,  in  each  county  where  such  business  may  be  trans- 
acted, is  not  m  conflict  with  either  of  those  clauses  of  the  United  States'  constitu- 
tion providing  that  "the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  the  citizens  of  the  several  states,"  that  congress  shall  have  power 
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"to  regulate  commerce  with  foreign  nations  and  among  the  several  states,  and  with 
the  Indian  tribes,"  and  that  "no  state  shall,  without  the  consent  of  congress,  lay 
any  impost  or  duties  on  imports  and  exports,  except  that  may  be  absolutely  neces- 
sary for  exercising  its  inspection  laws."  And  this  is  so,  although  the  parson  pursu- 
ing the  occupation  of  a  commercial  traveler  is  a  citizen  of  another  state,  and  the 
goods  sold  or  offered  for  sale  by  him  are  situated  and  manufactured  in  another 
state.  Id, 

10.  The  Same — License  not  a  Duty  or  Impost  Upon  Imports. — Such  statute  only 
imposes  a  tax  upon  ihe  business  or  occupation  of  the  commercial  traveler,  and  is 
the  price  exacted  by  the  territory  for  the  privilege  allowed  by  it  of  pursuia^  within 
its  limits  a  particular  trade,  business  or  avocation ;  it  does  not  lay  a  duty  or  impost 
upon  imports.   Id, 

11.  Sale  of  Liquors  on  Sunday — Repeal  of  Statute — Charter  of  Denver  Con- 
strued.— CUuse  15,  of  section  17,  of  the  act  of  February  13,  1883,  amending  the 
charter  of  the  city  of  Denver,  providing  that  "the  city  council  shall  have  exclusive 

Sower,  within  the  city,  to  license,  tax,  restrain,  prohibit  and  suppress  tippling  houses, 
ram  shops,  and  the  selling  or  giving  away  of  any  intoxicating  or  malt  liquors,  by 
any  person  within  the  city,  except  by  persons  duly  licensed,"  repealed  by  necessary 
implication  section  151,  of  the  general  statutes,  prohibiting  the  keeping  open  of 
tippling  houses  on  the  S.ibbath  day,  so  far  as  the  same  affected  the  city  of  Denver. 
HiiffsmiUh  v.  PeopU,  Col,  789. 

12.  Ordinance  Restraining  Sale  of  Liquors — Construction  of.— An  ordinance  pro- 
hibiting druggists  from  selling  spirituous  and  fermented  liquors  to  any  person 
whom  they  know,  or  have  reason  to  believe,  intends  to  use  them  as  a  beverage,  or 
to  any  person  to  be  drunk  on  the  premises,  is  a  valid  exercise  of  a  power  conferred 
on  a  municipjklity  "to  license,  regulate,  prohibit  or  restrain  the  manu£*ctnrer8, 
sellers  or  vendors,"  of  such  liquors.    Provo  CUy  v.  ShurtUff.   Utah,  148. 

LIENS. 

1.  Mechanic's  Liens — ^Notice  of  Lien — Statement  of  Demand. — The  notice  of  lien 

filed  by  a  mechanic  need  not  follow  the  full  and  exact  language  of  the  statute.  It 
is  sufficient  if  it  substantially  complies  therewith.  Thus,  a  statute  requiring  the 
person  claiming  the  benefit  of  a  inecnanic's  lien  to  file  for  record  a  claim  containing 
"a  statement  of  his  demands,  after  deducting  all  just  credits  and  offsets,**  is  suffi- 
ciently complied  with  if  the  claim  filed  states  that  "  there  remains  due  and  unpaid 
thereon,  after  deducting  all  credits,*'  a  sum  specified.  Hobbs  elaL  v,  Spie^elbay  d 
al,;  Port  et  al,  v.  Spkgeiberg  et  al.  N.  M,,  2121. 

2.  The  Same— Lien  op  Sub«Contractor — ^Payment  of  Contractor  in  Full. — A  sab- 

contractor,  under  the  mechanic's  lien  act  of  1880,  may  have  and  enforce  a  lien 
against  the  building  on  which  his  work  was  done,  although  the  owner  thereof  has 
fully  paid  the  original  contractor.    Id, 

3.  The  Same — Jurisdiction  of  Action  to  EInforce  Lien  of  Mechanic. — Courts  of 

eqnity  have  concurrent  jurisdiction  with  courte  of  law  of  actions  to  enforce  the 
statutory  liens  of  mechanics.  Id, 

4.  Proceedings  to  Enforce  a  Mechanic's  Lien  are  Equitable,  and  muat  be  brought 

on  the  equity  side  of  the  court.  Straus  v.  Finant  et  al.  N.  M.,  481. 

5.  Mechanic's  Liens— Proceedings  to  Enforce  are  Equitable. — ^In  the  absence  of 

plain  statutory  provisions  to  the  contrary,  the  proceedings  for  the  enforcement  of 
a  mechanic's  lien  are  equitable,  and  must  be  taken  upon  the  e(|aity  side  of  the 
court.  This  is  always  the  case  where  the  statute  creating  the  ken  does  not  spe- 
cifically point  out  a  method  for  ite  enforcement.  Finane  etoLv,  La$  VegM  Hcid 
and  Improvement  Co,    2^,  M,,  475. 

6.  The  Same— Statute  Must  be  Strictly  Construed — Claim  of  Lien. — ^The  statuts 

conferring  the  right  of  mechanic's  lien  is  in  derogation  of  the  common  \jM,  and 
must  be  strictly  construed.  Consequently,  where  the  statute  requires  that  the 
claim  of  lien  to  be  filed  for  record,  must  be  veriffad  by  the  oath  of  the  person  mak- 
ing the  claim,  or  of  some  other  person,  a  claim  of  lien  which  contains  neither  the 
signature  nor  the  seal  of  the  officer  before  whom  it  purports  to  have  been  verified, 
is  fatally  defective.   Id, 
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7.  Mbchakic's  Li£N~WoBK  ON  MiNE— ExTBiTT  OT  LiEN. — Under  section  1,185  of  the 

code  of  civil  procedure,  one  who  performs  labor  in  any  pit,  shaft  or  gallery  of  a 
mine  is  entitlea  to  a  lien  on  the  whole  mining  claim.   Helm  v.  ChapmoM,  Cal.,  127. 

8.  FoRSCLOSuitB  OF  ASSESSMENT  LiEN — ExTiNOCTiSHMENT  OF  Priob  Libn. — The  fore- 

closure of  the  lien  of  a  street  assessment  does  not  extinguish  prior  liens  of  the  same 
nature,  when  such  prior  lien  holders  are  not  parties  to  the  foreclosure  action.  Wood 
Y.  Bradley  et  al.     Vol,,  234. 

See  Mines  and  Mining,  19 ;  Mobtoaqb. 

LIGHTERAQE. 
See  Chabter  Pabtf,  1. 

LOCATION. 
See  Mexican  Grant,  1 ;  Mines  and  Mining. 

MALICE. 
See  MiTRDEB  AND  Manslauohteb,  10,  20. 

MANDAMUS. 

1.  Mandamus— Office  of  Writ— When  Issues.— Under  the  Oregon  code  the  writ  of 

mandamus  is  precisely  the  same  as  it  was  under  the  common  law.  To  authorize  its 
issuance  two  facts  must  co- exist,  to  wit,  the  right  to  haye  the  particular  act  or  duty 
performed,  and  the  wane  of  an  adequate  or  specific  remedy  at  Uw.  Habersham  v. 
Sears.     Or.,  113. 

2.  The  Same — Does  not  Lie  to  Compel  Levy  of  Execution. — Mandamus  does  not  lie 

in  favor  of  a  judgment  creditor  against  a  sheriff  to  compel  the  levy  of  an  execution. 
If  the  sherifif  fails  or  refuses  to  perform  his  official  duty  the  remedy  of  the  judgment 
creditor  is  confined  to  an  action  at  Uw  for  such  neglect.    Id, 

3.  Mandamus — Original  Application  should  be  Made  in  Superior  Court. — The 

supreme  court  will  not  entertain  a  petition  for  a  writ  of  mandate  in  behalf  of  an 
alleged  supervisor  to  compel  a  board  of  supervisors  to  admit  and  allow  him  to  exer- 
cise nis  office,  until  he  has  exhausted  his  remedy  in  the  court  below.  The  fact  that 
the  petitioner  was  defeated  in  a  contest  for  such  office  in  the  superior  court,  is  not 
sufficient  to  excuse  him  from  bringing  his  application  there,  if,  subsequent  to  the 
judgment  in  the  election  contest,  there  had  been  a  change  of  the  judge  of  such  court. 
Snow  V.  Supermsors  qfStanislcuu  County  etcU.    Gal.,  588. 

4.  Mandamus — Appeal  from  Order  Denying— Original  Application. — An  appeal 

lies  to  the  supreme  court  from  the  order  of  the  superior  couit  refusing  a  writ  of  man- 
date to  compel  the  secretary  of  stjbte  to  compjtre  and  estimate  the  votes  cast 
for  representatives  in  congress.  If  no  appeal  is  taken  from  such  order,  the  supreme 
coart  will  refuse  an  original  application  for  the  same  purpose.  People  ex  reL  Levers 
son  et  al.  v,  Thompson,    Cal.,  292. 

5.  Mandamus— Resolution  of  Supervisors— Repeal  of. — ^Where  an  alternative  writ 

of  mandamus  is  issued  to  enforce  a  right  based  on  a  resolution  of  the  board  of  super- 
visors, which  is  afterwards  repealed,  the  writ  must  be  dismissed.  People  ex  rel, 
O'Donnell  v.  BartleU,  Mayor,  etc,     Cal.,  280. 

6.  Mandamus  Libs  to  Compel  a  Referee  to  Settle  a  Statement  on  a  motion  for  tk 

new  trial,  as  the  remedy  by  appeal  from  an  order  refusing  such  settlement,  conced- 
ing it  to  exist,  is  inadequate.     Careaga  v.  Femald.     Cal.,  225. 

7.  Mandamus — Petition  and  Affidavit  for. — The  petition  and  affidavit  required  by 

section  334  of  Dawson's  code  to  be  filed  in  an  application  for  a  mandamus  may  con- 
sist of  one  paper  if  the  same  be  properly  vended.  Oolden  Canal  Co,  v.  Bright. 
Col,,  805. 

8.  Mandate  Directed  to  Issue  to  Board  of  Trustees  of  San  Diego. — Judgment. re- 

versed and  court  below  directed  to  enter  a  judgment  that  a  peremptory  writ  of 
mandate  issue  requiring  the  board  of  trustees  of  San  Diego  to  act  upon  petitioner's 
claim,  and  either  allow  or  reject  the  same.    Palmer  v.  Snyder  et  al.     Cat,,  220. 
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9.  Wbit  ot  Maitdate  Rkfubbd  on  Accouirr  or  Delat  in  makixig  application.  Awier* 
dan  V.  Burkhari,    CaL,  221. 

See  Appkal,  20;  Wateb  Bights,  4. 

MANSLAUGHTER. 
See  Murder  and  Manslaughter. 

MARITIME  LAW. 
See  Admibaltt. 

MARINE  INSURANCE. 
See  Insurance,  2,  3. 

MARRIED  WOMEN. 
See  JuRT  and  Jurors,  2,  4,  5. 

MEASURE  OF  DAMAGES. 
See  Conversion,  2;  Dauages. 

MECHANIC'S  LIENS. 
See  Liens,  1-8. 

MEDICAL  PRACTITIONER. 
See  Constitutional  Law,  12. 

MEXICAN  GRANT. 

1.  L0C..T10N  oT  Spanish  Grant — Variance  Between  Petition  and  Wbit  op  Juridi- 
cal Possession. — In  determining  the  location  of  a  Spanish  grant,  where  the  peti- 
tion and  writ  of  juridical  posseaaion  differ  entirely  in  the  detal  of  the  description  of 
the  Land,  the  jury  should  be  govsrned  by  the  description  given  in  the  petition,  in 
preference  to  that  giyen  in  the  writ  of  juridical  possession.  Pinkerton  v.  Ledoux, 
K.  M.,  566. 

MINES  AND  MINING. 

1.  Mining  Claim-  Location  Before  Discovery  is  Void.— A  location  of  a  mining 
claim  void  at  the  time  it  was  made,  because  of  no  discovery  of  a  lode,  or  becanae 
the  discovery  was  made  on  a  claim  already  located  and  patented,  continnes  and  re- 
mains void,  and  is  not  cured  or  made  effectual  by  a  subsequent  discoTery  on  the 
cUim  located.     Upton  et  al.  v.  Larkin  et  al.    Mont.,  715. 

2*  Mining  Claim— Right  of  Possession — Rights  of  Locator.— Under  the  act  of  con- 
gress of  July  30,  1866,  as  amended  by  the  act  of  May  10,  1872,  every  valid  location 
of  a  minine  claim  is  accompanied  by  the  right  to  the  exclusive  possession  and  en- 
joyment of  the  soil  of  such  claim.  This  right  to  the  exclusive  possession  and 
enjoyment  of  the  surface  ground  is  not  a  mere  right  or  easement  to  nse  it  for  min- 
ing  purposes  only;  it  entitles  the  locator,  upon  complying  with  the  terms  and  con- 
ditions of  said  statutes,  to  an  absolute  conveyance  of  sucn  property.     Id. 

8.  The  Same — Prior  Mining  Location  Not  Affected  by  Town  Site  Entrt.— 
A  valid  location  of  a  mining  claim,  on  public  lands  of  the  United  States,  is  not  affected 
by  a  subsequent  entry  of  a  town  site,  although  such  claim  is  situated  within  the 
boundaries  of  the  town  site.  Consequently,  tne  owners  of  such  mining  claim  sre 
under  no  duty  or  obligation  to  file  an  advene  claim  to  the  entry  of  the  town  site.  Id. 

4.  The  Same — Patent  to  Town  Site— Unauthorized  Patent.— The  land  depart- 
ment of  the  United  States  is  only  authorized  to  issue  patents  to  the  probate  judge, 
for  town  site  purposes  on  the  public  lands,  not  previously  granted  and  sold  or  re* 
served  for  sale;  it  cannot  include  in  such  patents  any  mine,  mining  claim  or  posses- 
sion. If  the  department  had  no  authority  to  issue  the  patent,  or  if  it  was  issued 
for  land  previously  granted  or  reserved  from  sale,  the  patent  is  so  far  void.     Id. 
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6.  Thb  Sahb— Patbht  Bslatis  Back  to  Locatioh. — A  patent  for  mining  claim  re- 

Uttofl  back  to  location,  and  is  the  consummation  of  the  purchase  there  made.  No 
onauthorized  act  of  the  land  office  in  issuing  the  patent  can  defeat  such  title.    Id, 

0.  Thk  Same— Rights  or  Patentke-— Unauthorizid  Exceptions  in  Patent. — The 
patentee  of  a  miuing  claim,  claiming  under  a  prior  location,  is  entitled  to  the  exclu- 
sive possession  and  enjoyment  of  aU  the  suitace  ground  thereof,  and  the  land  de* 
partment  cannot  except  the  same  from  his  patent.  If  it  does  so,  its  act,  to  that 
extent,  is  yoid  and  of  no  effect  upon  the  property  conveyed,  and  may  be  so  declared 
in  an  action  at  law.    Id, 

7.  Mining  Claim — Subsequent  Location— Defects  in   Prior  Location. — A  subse- 

quent locator  of  a  mining  claim  cannot  object  that  all  the  steps  necessary  to  a  valid 
prior  location  were  uot  performed  at  the  time  of  its  location,  provided  they  are 
afterwards  performed  before  his  rights  attached.  This  rule  is  applied  when  objec- 
tions are  made  that  claims  were  not  sufficiently  marked  upon  the  ground  at  the  time 
of  the  location,  and  in  cases  of  f&ilure  to  file  location  certificates  within  three  months 
after  the  discovery  of  the  claims.    McOinnia  et  al.  v.  Egbert,    Col.,  315. 

8.  The  Same— Affidavit  of  Performance  of  Work — Time  for  Filing. — An  affi- 

davit of  the  performance  of  work  on  a  lode  claim,  provided  for  by  section  26  of  the 
general  statutes,  may  be  filed  as  soon  as  the  work  is  done.  The  claimant  need  not 
wait  until  after  the  expiration  of  the  assessment  year  before  filing  the  same.  Such 
affidavit  is  not  void  because  it  embraces  work  done  on  more  than  one  claim.    Id. 

9.  Failure  to  do  Necessary  Work— Resumption  of  Work  before  Relocation. — 

If  work  is  resumed  on  a  mining  claim  after  it  has  become  open  to  relocation,  but 
before  relocation  is  actually  made,  the  rights  of  the  original  locators  stand  as  they 
would  if  there  had  been  no  failure.    Id. 

10.  Act  of  Congress  Extending  Time  for  Doing  Annual  Labor  Construed.— 
The  act  of  congress  of  January  22,  18S0,  fixing  the  first  day  of  January  as  the  com- 
mencement of  the  annual  period  for  the  performance  of  work  on  all  unpatented 
mining  claims  then  existing,  took  effect  from  the  date  of  its  passage,  and  extended 
the  period  of  doing  such  work,  if  the  same  would  have  otherwise  elapsed  during  the 
year  1880,  until  the  end  of  such  year.     Id. 

11.  MiNpiG  Claim— Contest— Abandonment— Evidence  in  Rebuttal.— In  a  contest 
ceming  the  right  to  a  mining  claim,  when  the  original  locator  has  established  a 
prima  facU  case,  the  other  cannot  rebut  the  same  by  evidence  that  at  a  prior  date  a 
third  person  had  relocated  the  cl<um  as  abandoned  property.     Id. 

12.  Declaration  of  Vendor  Not  Admissible  after  Transfer  of  Interest. — Dec" 
larations  of  the  original  locator  of  a  mining  claim,  made  after  he  has  jMirted  with 
his  interest,  are  not  admissible  to  impeach  the  validity  of  his  location.    Id, 

13.  Mining  Claim — Change  in  Boundaries — Certificates  of  Location.— Where 
the  boundaries  of  a  mining  claim,  as  originally  claimed,  are  changed  after  the  re- 
cording of  the  original  location  certificate,  so  as  to  leave  the  discovery  shaft  out- 
side, the  validity  of  the  location  cannot  be  sustained  by  reason  of  an  additional 
location  certificate,  which  neither  purports  to  be,  nor  is  sufficient  to  support^  a  re- 
location involving  such  a  change  of^  boundaries.    Id, 

14.  The  Same— Contest— Verdict,  What  Must  State.— In  a  proceeding  to  try  the 
right  of  possession  to  a  mining  claim,  under  the  act  of  congress  of  Ma^  10,  1872,  as 
amended  by  the  act  of  March  3,  1881,.  a  verdict  for  the  defendant,  m  possession, 
should  state  whether  the  same  was  returned  because  the  defendant  had  established 
his  title  to  the  lode,  or  because  the  plaintiffs  had  failed  to  establish  their  title.    Id, 

15.  Mining  Claim — Notice  of  Location — Form  of  Verification. — A  notice  of  loca' 
tion  of  a  mining  claim,  filed  for  record  in  the  office  of  the  county  recorder,  is  icsuf' 
ficient,  under  section  873,  5  div.,  590,  of  the  revised  statutes  of  this  territory,  unles* 
all  the  facts  required  to  be  stated  therein-  hf  section  2,324  of  the  United  States  re* 
vised  statutes,  are  verified  by  the  oath  of  the  locator.  A  verification  that  merely 
states  that  the  locator  is  the  "  discoverer  of  the  lode  and  a  bona  fide  citizen  of  the 
United  States,''  is  insufficient.     Bumey  v.  Berry.     Mont.,  628. 

10.  Mining  Claim— Boundaries,  how  Determined. — In  identifying  the  locus  in  quo 
of  a  patented  mining  claim  the  courses  and  distances  must  yield  to  the  permanent 
monuments  marked  on  the  ground,  where  there  is  any  discrepancy  between  them. 
CtUlaeoU  etal.Y,  Cash  Gold  and  Silver  Mining  Co.    CoL.  801. 
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17.  Mining  Claim — Lode  Departing  from  Vertical  Lines — Right  to.  Follow.— 
The  patentee  of  a  mining  claim  cannot  follow  his  lode  into  an  adjoinii^  patented 
claim,  where,  in  its  onward  course  or  strike,  it  departs  from  the  verticalside  lines 
into  such  Utter  claim.  If  he  does  so,  he  is  a  mere  intruder  without  color  of  right 
or  title;  and  in  an  action  of  ejectment  by  the  owner  of  such  latter  claim,  under  a  tax 
deed  from  the  original  patentee,  he  cannot  dispute  the  validity  of  such  tax  title. 
Lebanon  Mining  Company  of  New  York  v.  Rogers,     Col.,  310. 

18.  Mining  Rules  and  CasTOMs— Evidence  of— How  far  Controlling. — Minere' 
customs  and  regulations,  once  adopted,  are  presumed  to  be  existing  and  in  force  until 
the  contrary  is  proven,  and  in  actions  concerning  mining  claims,  under  section  486  of 
our  code  of  civil  procedure,  proof  thereof  must  ba  admitted,  and,  when  not  in  con- 
flict with  the  laws  of  the  territory,  must  ffovem  the  decision  of  the  action.  HtbO' 
rado  et  al.  v.  Quang  Pang  Mining  Co.    Idcmo,  835. 

19.  Mining  Claim— Lien  of  Co-owner  for  Expenditures. — A  part  owner  in  a  min- 
ing claim,  who  individually  undertakes  to  work  and  develop  it  without  any  agree- 
ment with  his  co-owners,  is  not  entitled  to  a  lien  on  the  whole  mine  for  the  amount 
of  his  expenditures  thereon.    Brunswick  et  al.  v.  Winters*  Heirs.    N.  M.,  472. 

20.  Action  to  Determine  Contest  as  to  Mining  Claim — Allegation  of  Citisbn- 
8HIP.. — ^The  complaint  in  an  action  brought  under  section  2,326  of  the  United  States 
revised  statutes,  to  determine  the  right  of  possession  of  a  mining  claim  between  sev- 
eral plaintiffs  and  the  defendants,  should  allege  that  all  the  plaintiffs  are  citizens  of 
the  United  States,  or  have  declared  their  iatention  to  become  such.  If  the  com- 
plaint only  alleges  the  citizenship  of  one  of  the  plaintf  ffs,  the  action  should  be  di^ 
missed  as  to  the  others,  but  not  as  to  him.  1/ee  Doon  et  al.  v.  Tedi  et  aL  Col., 
596. 

See  Adverse  Possession,  1;  Liens,  7;  Public  Lands,  3. 

MISDEMEANOR. 
See  Criminal  Law  and  Practice,  16. 

MISTAKE. 

1.  Suit  to  Reform  a  Contract. — In  a  suit  to  reform  a  written  instrument  it  must  be 

shown  that  the  mistake  is  mutual;  and  therefore  it  must  appear  from  the  allegations 
of  the  bill  what  the  agreement  of  the  parties  was  and  wherein  the  writing  Sula  to 
embody  it.  Durham  v.  Fire  and  Marine  Insurance  Company.  {U.  S.  Cir.  Gt.)  Or., 
129. 

2.  Case  in  Judgment. — A  bill  brought  to  reform  a  policv  of  insurance  stated  that  the 

several  owners  of  a  certain  warehouse  applied  to  the  defendant  for  insurance  against 
lire  on  their  interests  in  said  property,  with  loss,  if  any,  payable  to  one  of  them; 
and  that  '*  thereupon"  the  defendant  issued  its  policy  on  the  interest  of  that  one 
alone,  instead  of  all:  Held,  on  demurrer  to  the  bill  for  want  of  equity,  that  it  did 
not  appear  that  the  defendant  ever  agreed  to  insure  the  interest  of  but  the  one  of 
the  owners,  and  therefore  it  was  not  shown  that  the  mistake  was  mutoid.    Id, 

See  Account,  2,  3,  6;  Adverse  Possession,  4;  Mortgage,  2d;  New  Trial,  12. 

MONEY  HAD  AND  RECEIVED. 
See  Infants,  1;  Principal  and  Agent,  1,  2. 

MORTGAGE. 

1.  Effectt  of — Is  Mere  Securitt. — In  this  state  a  mortgage  works  no  change  in  the 

ownership  of  the  property.  It  is  a  mere  security  for  the  repayment  of  a  debt,  and 
serves  simply  to  create  a  lisn  or  incumbrance  upon  the  property  mortgaged.  Sell- 
wood  V.  Cray  et  ul.     Or.,  10. 

2.  The  Samf. — Foreclosure  Sale — Junior  Incumbrancers. — A  sale  under  a  decree 

foreclosing  a  mortgage  conveys  all  the  interest  of  the  mortgagor  in  the  premises 
mortgaged,  subject  only  to  the  right  of  junior  lieaholders  to  redeem.     Id. 

3.  The  Same — Action  against  Junior  Incumbrancers. — A  purchaser  at  a  sal;:  under 

a  foreclosure  suit,  whether  upon  his  own  m3rtg\g3  or  not,  to  which  a  subsequent 
incumbrancer  was  not  made  a  party,  may  maintain  a  suit  to  compel  such  subsequent 
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mcumbraaeer  to  redeem  or  be  forecloBed.  If,  however,  the  senior  mortgagee  has, 
since  the  sale,  realized  upon  other  securities  given  him  by  the  mort^^agor,  the  pro- 
ceeds of  which  were  apphed  in  paymant  of  the  mortgaga  debt,  his  nght  to  compel 
sach  subsequent  inoumbrancer  to  redeem  or  be  foreclosed,  is  lost.    Id, 

4.  Diced  Absoluts  in  Form  when  a  Mobtoage. — The  facts  showing  that  a  deed  abso- 
lute on  its  ftwse  was  intended  as  a  mortgage,  must  be  clear  and  decisiye,  so  as  to  sat- 
isfactorily establish  the  intention  of  the  parties.  Tested  by  this  rule,  the  deed 
under  consideration  held  not  a  mortgage.     Wilhelm  v.  Woodcock  ei  al.    Or..  54. 

6.  The  Same — Agreement  to  Reconvey. — An  agreement  to  reoonyey,  executed  by  a 

grantee  to  his  grantor,  at  the  time  of  conyeyance,  is  not  sufficient  to  render  a  deed 
absolute  on  its  face  a  mortgage.     Id, 

8.  MoBTGAGE  Cannot  Maintain  Tbespass. — A  mortgagee  of  real  estate,  although 
claiming  under  a  deed  absolute  on  its  face,  has  a  mere  lien  on  the  mortgaged  prem- 
ises, and  cannot  maintain  an  action  to  recover  damages  for  a  trespass  thereto. 
PmMo  and  Arkanscu  VaUty  R,  R,  Co,  y.  Bsrhojtr.     Col,,  324. 

7.  Ejectment — Deed  Oiyen  as  SBccTBnT  vob  Debt — Redemption — Juek(}mbnt.— In  an 

action  of  ejectment,  founded  on  a  deed  absolute  in  form,  where  the  answer  set  up 
that  such  deed  was,  in  effect,  a  mortgage,  given  by  the  defendant  as  security  for  a 
debt  due  the  plaintiff,  and  the  court  so  finds,  the  judgment  should  provide  that  in 
the  event  of  the  defendant's  non-payment  of  the  mortgage  debt  within  a  tim'j  lim- 
ited, the  property  should  be  sold  and  the  proceeds  applied  to  the  payment  thereof. 
jETeofy  Y.  O'Brien  et  al.    Col,,  886. 

8.  Chattel  Mobtgage  on  Stock  in  Trade — ^Retention  ot  Possession  and  Right  to 

Sell  by  Mobtqaoor. — A  chattel  mortgage  upo^  a  stock  of  goods  in  trade,  which 
permits  the  mortgagor  to  remain  in  possession  of  the  ptoparty  and  dispose  of  the 
•ame  by  sale  in  due  course  of  trade  at  his  discretion,  until  the  maturity  of  the  debt 
purporting  to  be  secured  by  it,  is  fraudulent  and  void  as  to  other  creditors  of  the 
mortgagor,  without  reference  to  the  bona  fides  of  the  parties.  This  rule  has  not  been 
changea  by  the  statute  of  this  territory  providing  for  the  registration  of  chattel 
mortgages,  and  for  an  affidavit  to  accom[>any  the  mortgage  in  which  the  mortgagor 
shall  declare  that  the  mortgage  is  made  in  good  fuitb,  etc.,  nor  by  the  law  making 
it  a  penal  offense  to  sell  or  remove  mortgaged  property  without  the  consent  of  the 
mortgagee.     Wineburgh  ei  aj.  v.  Shaer,      nosh.,  254. 

9.  Chattel  Mobtgage — Defective  Acknowledgment  and  Recording. — A  chattel 

iBortgage  on  the  rolling  stock  of  a  railroad  company  situated  in  Colorado,  which 
fails  to  comply  with  ret^uiremants  of  the  statute  in  respact  to  acknowledgment  and 
recording,  aoes  not  create  a  lien  on  such  property  as  against  creditors  of  the  com- 
pany, proceeding  by  attachment  and  execution,  or  purchasers  from  the  company  in 
good  faith.  Frank  et  al,  v.  Denver  and  Rio  Orande  RailiffoLyCo.  et  al.  ( W,  8.  Ulr, 
Cl  )     Col.,  459. 

10.  Mortgage  op  Aftebacquibed  Pbopebty — Rights  op  Mobtgagee. — A  mortgage 
of  property  to  be  after-acquired  by  the  mortgagor  only  attaches  as  a  lien  on  such 
property  in  the  condition  in  which  it  comes  into  the  mortgagor's  hands.  If  such 
property  is  subject  to  mortgages  or  other  liens  for  the  purchase  price,  the  general 
mortgage  does  not  displace  them,  although  they  may  be  junior  to  it  in  point  of 
time.     Id, 

11.  Chattel  Mobtgage— Sale  op  Mobtgaged  Pbopebty — Consent  op  Mobtgagee. — 
Under  the  statutes  of  this  territory  making  the  willful  sale  of  property  upon  which 
there  is  a  chattel  mortgage,  without  the  written  consent  of  mortgagee,  larceny,  and 
declaring  said  sale  void,  evidence  of  an  oral  consent  of  the  mortgagee  of  the  sale  of 
Mich  property  is  admissible  as  explaining  the  intention  of  the  mortgagor  in  making 
sach  sale.     MiUa  v.  Olennon,    Idaho,  824. 

12.  Cebtipicates  op  Pubchase  op  SwABfP  Land — Mobtgage  op. — A  purchase  at  a 
foreclosure  sale,  and  a  sheriff's  deed  in  pursuance  thereof,  of  swamp  lands  held  by 
the  mortgagor,  under  certificates  of  purchass,  passes  to  the  purchaser  all  tho  rights 
of  the  mortgagor  under  his  contract  with  ths  state.  If  a  subi3qa3nt  incumbrancer 
of  such  lands,  after  an  unrecorded  as3ignm3nt  to  him  of  buch  certificates  of  pur- 
chase, acquire  the  state  title,  it  is  his  duty  to  convey  tha  same  to  the  purchaser 
under  the  prior  mortgaga  sale.  In  an  action  to  compel  such  conveyance,  the  judg- 
ment should  not  provide  for  a  conveyanca  only  in  case  the  defendant  did  not  pay  to 
plaintiff  the  amount  of  his  lien.    Henderson  v.  Orammar  et  al,    Cal,,  182. 
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13.   MOBTOAOB  or  CORPORATB  PSOPKBTT—CoHTaACT  WITH    DmCTORfl. — ^A  mOKimgb 

of  certain  property  of  a  corporation  held,  upon  a  reyiew  of  the  erideaoe,  to  nave 
been  created  by  a  sheriff 'b  sale,  and  certain  contracts  made  by  the  defendant  with 
two  of  the  directors  of  the  corporation,  in  their  name,  but  for  the  benefit  of  the 
corporation.    Pioneer  Oold  Mining  ComjKmy  v.  Baker,    (U,  8.  Ctr.  Ci.)    Cai^  961. 

14.  Deed  when  a  Mobtgage — Parol  Evidbhce  Admissible  to  Show. — Pand  evi- 
dence is  admissible  to  show  that  a  written  instmment  was  intended  as  a  mortgage^ 
not  for  the  pnrpose  of  contradicting  or  yaryinff  its  terms,  but  to  raise  an  equity  sn- 
^rior  to  it,  and  to  give  it  effect  accordiug  to  Uie  true  intent  and  purpose  of  the  par- 
ties.   Id. 

1 5.  Mobtgaoe  how  'Created— Pebsonal  Obligation  or  Mobtoaoob  Not  Nbcbb- 
8ABY. — A  mortgage  may  be  created  as  well  without  as  with  an  accompanying  per- 
sonal  obligation  of  the  mortgagor  to  pay  the  debt  secured,  or  attempted  to  be 
secured,  thereby.  In  the  one  case  the  property  alone  is  charged  with  the  lien;  in 
the  other  the  mortgagee  has  the  additiomil  security  of  the  personal  obligation  of 
the  mortgagor.  And  a  mortgage  debt  chargeable  only  against  certain  property  ii^ 
in  effect,  &  debt  with  limited  means  of  satisfaction  or  enforcements    Id. 

16.  The  Same — Costditiosyal  Sale. — Where  there  is  a  doubt  whether  a  transactian 
was  intended  to  be  a  conditional  sale  or  a  mortgage,  equity  will  hold  it  to  be  a  mort- 
gage.    Id. 

17.  The  Save— Mobtoagob's  Right  of  Redemption  when  not  Lost. — ^The  ri^t  of 
a  mortgagor  to  redeem  from  a  mortgage  is  not  limited  by  a  strict  performance,  or 
tender  of  performance,  on  his  part,  upon  the  very  day  his  mortgage  becomes  due. 
Id, 

18.  Fedebal  will  Follow  State  Courts  in  Conrtbuino  Civil  Code. — ^Lb  giving 
effect  to  a  mortgage  executed  under  the  provisions  of  the  California  civil  code^  the 
courts  of  the  United  States  will  be  guided  by  the  construction  put  upon  audi  pro- 
visions by  the  supreme  court  of  California,    id. 

19.  Corpobation's  Poweb  to  Mortgage — Mobtgaoe  Valid  when  Executed.— A 
mortgage  of  a  corporation^  if  valid  when  executed,  is  not  affected  by  the  circum- 
stance that  certain  perdona,  who,  at  that  time,  had  a  right  to  receive  some  of  its  stock 
on  surrender  of  stock  of  another  company,  subsequently  made  the  exchange.  D<mokoe 
V.  Mariposa  L.  db  M.  Co.     Cal.,  168. 

20.  Refobmation  of  Mobtgaoe  by  Husband  and  Wife — Clebical  Mistakes.— 
A  mortgage  by  a  husband  and  wife,  properly  executed  and  acknowledged,  may  be 
reformed  so  as  to  express  the  intentions  of  the  parties,  where  the  description  of  the 
mortgaged  premises  contain  clerical  mistakes  which  are  confessed  by  the  moi^gagocs. 
Savings  d:  L.  Soc.  v.  Meeka.     CcU.,  272. 

See  Pledge,  3;  Taxation,  6-8. 

MUNICIPAL  CORPORATIONa 

1,  Municipal  Cobfobations— Cbeation  of— Fbanchisb. — The  right  to  enjoy  and  ex< 

eroise  the  franchise  of  a  municipal  corporation  depends  on  a    compliance  with  the 

?roviHions  of  the  statute  which  authorizes  the  organisation  of  such  corporatioBS. 
*eople  V.  Riverside.    Col.,  124. 

2.  The  Same— Usubpation  of  Fbanchisb— Action   fob— Pabttbs.— The  statntoiy 

action,  under  section  803  of  the  code  of  civil  procedure,  lies  against  a  defendsnt 
that  has  usurped  the  franchise  to  be  a  municipal  corporation,  althongfa  it  never  ex- 
isted as  a  corporation.  In  such  action  the  trustees  of  the  defendant  need  not  be 
joined.    Id. 

8.  Municipal  Cobpobations — Poweb  of  Citt  Council. — The  city  council  of  a  mu- 
ticipality  has  no  authority  to  abridge  the  terms  of  the  city  officers,  as  the  sans 
exist  under  the  city  charter.     Carpenter  v.  People.     CoL,  55.3. 

4.  Municipal  Cobpobations  —  Liabilitt  of  fob  Damages  Caused  bt  Pitblic 
WoBKS. — A  municipbl  corporation  is  not  liable  for  special,  consequential  dasBages 
to  adjoining  property,  resulting  from  work,  such  as  a  street  improvement,  lawfiiU)r 
done  by  it,  without  malice,  unless  such  liability  is  imposed  by  statute  or  the  oiganio 
law  of  the  state.  But  it  is  liable  for  such  damages,  under  a  constitutionU  ^vis- 
ion, that  "private  property  shall  not  be  taken  or  damaged  for  public  use  without 
just  compensation  having  been  first  made  or  paid  into  court  for  the  owner,"  although 
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the  owner  of  the  jiroperty  dAmafled,  daring  the  jprogren  of  siicfa  work,  made  no 
effort  to  protect  hie  property.  Jietxrdon  etcUr.  Gkif  and  County  qf  San  Frandaco, 
Gal.,  768. 

5.  DsFECT  IN  Sidewalk — Injury  Caused  by — Liability  of  City.— The  city  of  Olym- 
pia,  under  its  charter  and  the  atatntes  of  the  territory,  is  liable  ia  an  actien  by  a 
private  person  for  an  injury  caused  by  the  neglect  of  the  city  to  repair  a  defect  in 
one  of  its  sidewalks.     atUchinsou  y.  (fUy  of  Olympia,     Wash,,  d49. 

See  License. 

MUNiaPAL  COURT  OF  APPEALS. 

1.  Municipal  Court  or  Appeals— Dismissal  op  Appeal — Certiorari. — ^The  muni- 

cipal court  of  appeals  of  the  city  and  county  of  Sikn  Francisco  had  power  to  dismiss 
an  appeal  for  failure  to  prosecute  it,  under  section  939  of  the  code  of  civil  proced- 
ure. An  erroneous  dismissal  of  an  app3al,  for  such  failure,  cannot  ba  reviewed  on 
eertiararL    Alexander  y.  Municipal  Court  of  Appeals,    Col,,  235. 

MURDER  AND  MANSLAUGHTER. 

L  Joint  Aebault  Rkultino  in  Death — ^Liability  Therefor. — Where  two  persons 
aasist  ^in  oommitting  an  assault  upon  another,  and  inflict  injuries  upon  him  from  • 
which  death  resultM,  each  are  equally  liable  therefor.    People  y.   Weber.    CcU», 
290. 

2.  Lyeno  in  Wait — ^Killing  person  other  than  the  one  intended.— An  assassin 

who  lies  in  wait^  harboring  a  murderous  design  to  slay  a  human  being,  is  guilty  of 
murder  in  the  first  degree,  although  he  did  not  kill  the  particular  person  he  designed 
tOL     8iaU  y.  Murray.    Or,,  16. 

3.  Insanity — Opinion  op  non- professional  witness— Imthcate  Acquaintance. — An 

intimate  acquaintance  of  a  person  accused  of  crime,  may,  under  section  696  of  the 
ciyil  code,  testify  as  to  his  opinion  at  the  mental  sanity  of  such  parson,  the  reason 
for  such  opinion  being  giyen,  but  he  cannot  detail  aU  the  conyersationa  had  with 
such  person,  or  giye  his  statements  liter«my  or  in  substance.    Id. 

4.  Thx  Same — The  opinions  of  non-phofbbsional  wftnebses  as  to  the  mental  condi- 

tions of  a  prisoner  are  not  admissible  in  eyidence,  except  under  the  circumstances 
proyided  for  in  section  696  of  the  civil  code.  To  warrant  such  testimony,  the  wit- 
ness must  be  an  **  intimate  *'  acquaintance  of  the  prisoner.  What  constitutes  an 
' '  intimate  "  acquaintance  commented  on .    Id. 

5.  Criminal  Law — Instructions  as  to  Grade  of  Crime — Evidence.^Iu  a  prosecu- 

tion for  murder,  the  court  must  instruct  the  jury  as  to  all  the  law  applicable  to  the 
evidence,  and  it  is  error,  unless  there  be  an  entire  absence  of  evidence  to  prove  a 
particular  grade  of  crime,  to  exclude  such  grade  from  the  consideration  of  the  jury. 
Bnt  an  instruction  as  to  any  degree  of  crime  which  is  not  supported  by  the  evidence 
is  unnecessary.     Territory  v.  ScUaear,     N.  M.,  251. 

6.  Ths  Bame^Murdbr— Time  for  Passion  to  Subside— Sufficixnct   of  a  Ques- 

tion FOR  Court. — In  a  prosecution  for  murder,  whether  the  time  which  elapsed 
between  the  provocation  and  the  mortal  stroke,  was  sufficient  for  the  heat  of  passion 
to  subside,  is  a  question  for  the  court.    The  evidence  reviewed  and  held  that  in  this ' 
case  a  sufficient  time  had  elapsed.    Id. 

7.  Tfen  Same — Erroneous  Instruction  without  Injury.— Where  the  evidence  shows 

that  the  defendant  was  guilty  of  murder  in  the  first  degree,  an  instruction  as  to 
murder  in  the  second  degree  is  in  his  favor,  and,  although  erroneous,  will  not  war- 
rant a  reversal.    Id. 

8.  Murder  and  Manslaughter — Instructions — Convictiox. — ^In  a  prosecution  for 

murder,  when  the  defendant  is  convicted  of  manslaughter,  an  iustmction  as  to  what 
ia  necessary  in  order  to  reduce  an  unlawful  killiag  from  murder  to  manslaughter,  if  * 
erroneous,  will  not  warrant  a  reversal,  as  the  defendant  could  not  have  been  injured 
thereby.    People  v.  Swift.    Col.,  215. 

9.  Criminal  Law — ^Murder  and   Manslauohter — ^Instructions. — The  evidence  re- 

viewed and  held  sufficient  to  warrant  the  court  in  submitting  the  question  as  to  the 
degree  of  the  homicide  to  the  jury,  and  in  refusing  an  instruction  that  the  f«ictsonly 
made  out  a  case  of  manslaughter.    People  v.  Cawxghan  et  al.     Utah,  742. 
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-  10.  The  Same — Selt-Detense — Bubden  of  Proof.— In  a  prosecution  for  mnrder,  after 
the  homicide  is  proved  beyond  a  reasonable  doubt,  the  burden  of  proof  devoWes 
upon  the  defendant  to  show,  by  a  preponderance  of  evidence,  that  the  killing  was 
the  result  of  sudden  passion  or  in  necessary  self-defense.    Id, 

11.  Malice  How  May  be  Defined. — A  definition  of  the  word  "malice,'*  as  used  in 
connection  with  the  degrees  of  homicide,  may  be  given  in  the  language  of  the  statute. 
Id. 

12.  Self-Defek8E,  What  Constitutes. — A  killing  is  justified  if  at  the  time  thereof  the 
deceased  was  attacking  the  defendant,  and  the  attack  was  of  such  a  character  as  to 
imperil  the  life,  or  do  some  great  bodily  harm,  and  so  imminent  and  pressing  that  a 
man  of  ordinary  prudence,  in  the  same  or  like  circumstances,  would  believe  that  it 
was  necessary  to  take  the  life  of  his  assailant,  to  save  his  own  or  prevent  his  receiv- 
ing great  bodily  harm,  and  the  defendant,  so  menaced,  acted  in  good  faith  and  used 
no  more  force  than  was  necessary  to  save  his  own  life  or  prevent  great  bodily  harm 
to  himself,  although  it  afterwards  appeared  that  such  danger  was  only  apparent  and 
not  real.    Id. 

13.  Declabations  When  Part  of  Res  Gestae. — The  declaration  of  the  deceased,  that 
the  defendant  shot  him,  if  made  a  few  seconds  after  the  shot  was  fired,  is  admissi- 
ble as  part  of  the  res  gestae.  The  rule  is  different  as  to  declarations  of  the  defend- 
ant made  after  he  had  gone  several  miles  from  the  place  of  the  homicide.    Id. 

14.  Dtino  Declarations  Reduced  to  Writing  are  Admissible. — ^Dying  declara- 
tions, which  are  taken  down  in  writing  at  the  time  they  were  uttered,  although  not 
signed  by  the  deceased,  are  admissible  in  evidence,  if  it  appears  that  such  declara- 
tions were  made  under  the  present  apprehension  of  impending  death.     Id. 

15.  Evidence— Defendant  Witness  in  Own  Behalf. — Where  a  defendant  in  a  crim- 
inal prosecution  becomes  a  witness  in  his  own  behalf,  the  court  may  direct  the  at- 
tention of  the  jury  to  such  fact,  if  the  credibility  of  the  witness  and  the  weight  of 
his  evidence  is  left  exclusively  to  the  jury.    Id. 

16.  Criminal  Law— Who  are  Principals. — All  persons  concerned  in  the  oommissioa 
of  a  felony,  whether  they  directly  commit  the  act  constituting  the  offense,  or  aid 
and  abet  in  its  commission,  though  not  present,  may  be  indicted,  tried  and  punished 
as  principals,  under  section  168  of  the  criminal  practice  act.     Id. 

17.  The  Separation  of  the  Jury,  Durinq  the  Progress  of  the  trial,  will  not  war- 
rant a  reversal,     fd. 

18.  Murder— Self- Defense — Instructions — Expression  of  Opinion  bt  Judge.— In 
a  prosecution  for  murder,  where  the  defense  rely  upon  a  justification  of  the  killing, 
and  evidence  tending  to  show  such  justification  is  given,  it  is  error  warranting  a 
reversal,  for  the  court,  in  refusing  to  give  certain  instructions  concerning  the  law  of 
self-defense,  to  remark  that  he  does  so  because  he  '*  does  not  remember  any  testi- 
mony given  tending  to  show  that  the  deceased  ever  made  an  assault  upon  the  de- 
fendant, or  that  that  there  was  any  attempted  assault  made  by  deceased  at  the  time 
of  the  killing,  but  the  jurors  are  the  exclusive  judges  of  the  facts  of  the  case." 
State  V.  Warren.    Nev.^  102. 

19.  Criminal  Law — Murder— Insanity  as  a  Defense. — If  the  evidence  shows  that 
the  defendant,  in  a  prosecution  for  murder,  at  the  time  of  the  killing  was  laboring 
under  such  a  defect  of  reason  as  not  to  know  the  nature  and  quality  of  the  act  he 
was  doing  was  wrong,  the  defense  of  insanity  will  be  established;  but  if  it  appear 
that  the  accused,  although  sufferiDS  from  mental  derangement,  had  capacity  and 
reason  sufficient  to  enable  him  to  distinguish  between  right  and  wrong,  as  to  the 
particular  act  he  did;  that  he  had  a  knowledge  and  consciousness  that  it  was  wrong 
and  criminal,  and  would  subject  him  to  punishment,  the  defense  will  faiL  Bach 
defense,  under  section  159  of  the  criminal  code,  must  be  established  beyond  a  rea- 
sonable doubt.    State  v.  Murray.     Or.,  16. 

20.  Murder — Voluntary  Statement  of  Prisoner — Evidence  of. — A  voluntary  state- 
ment made  by  a  defendant  charged  with  murder,  before  the  coroner's  clerk,  is  ad- 
missible in  evidence  against  him.     People  v.  Martinez.     Col.,  76. 

21.  The  Same — Degree  op  Guilt — Malice — Province  of  Jury — In  a  prosecution  for 
murder,  it  is  the  province  of  the  jury,  under  proper  instructions  from  the  court,  to 
determine  the  degree  of  the  defendant's  guilt;  and  a  finding  that  the  killing  was 
done  with  malice  aforethought,  if  there  is  any  evidence  to  sustain  it,  will  not  be  dis- 
turbed.    Id. 
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22.  MuRDEB-— Con vicriON  fob  Lessbr  Offbnse,  Effect  of. — If  the  jury  find  a  defend- 
ant guilty  of  murder  in  the  second  degree  in  a  case  where  the  law  and  the  facts 
make  the  crime  murder  in  the  first  degree,  it  is  an  error  in  favor  of  the  prisoner  of 
which  the  Uw  will  not  take  cognizance  and  of  which  the  prisoner  cannot  complain. 
State  V.  Lindsey,    Nev.,  467. 

'23.  A  Vebdict  Convicting  the  Defendant  of  Mitbdeb  in  the  Fibst  Degbeb,  held^ 
warranted  by  the  evidence.     People  v.  SUvas.     Col.,  75. 

See  Assault,  3. 

NEGLIGENCE. 

1.  Negligence — Liability  of  Railboad  fob  Fibe — Vabiance. — A  railroad  company 

is  liable  for  damages  bv  fire,  caused  by  sparks  which  it  negligently  permits  to  escape 
from  its  locomotive,  wnether  such  fire  was  kindled  dirbctly  on  the  pluintifl'^s  prem- 
ises, or  on  adjoining  land.  Where  the  complaint  in  an  action  to  recover  such 
damages  alleges  that  the  fire  from  the  defendant's  locomotive  "was  suffered  to  es- 
cape, and  did  escape,  and  by  reason  thereof  came  upon  the  land  of  the  pUintiff,"  proof 
that  such  fire  originated  on  land  adjoining  that  of  the  plaintiff,  is  not  a  fatal 
variance.  BtUchei*  v.  Vaca  Valley  and  Clear  Lake  R.  Ji,  Co,   Cat,,  151. 

2.  The  Samb— Evidence  of  Similab  Fibe  Admissible. — In  such  action,  evidence  that 

a  fire  occurred  in  the  same  place  shortly  after  the  fire  complained  of,  and  immedi- 
ately subsequent  to  the  passage  of  one  of  the  defendant's  trains,  is  admissible.   Id, 

3.  The  Same — Pboof  of  Cause  of  Fibe — Defective  Engine — Instructions. — The 

fact  that  the  defendant's  locomotive  passed  the  field  where  the  fire  was  first  discov- 
ered onlv  a  few  moments  before  the  discovery  of  it,  raised  at  least  some  probability, 
in  the  absence  of  proof  of  any  other  known  cause;  that  the  fire  was  caused  by  said 
locomotive.  This  probability  was  strengthened  by  the  facts  that  a  strong  wind  was 
blowing  from  the  north,  and  the  fire  was  first  discovered  south  of  where  the  loco- 
motive had  just  passed,  and  that  such  locomotive  was  lighter  and  had  shorter  flues 
than  some  of  defendant's  engines,  and  for  these  reasons  would  be  more  liable  to 
emit  fire  than  heavier  engines  with  longer  flues.  But  the  foregoing  circumstances, 
under  which  the  fire  was  kindled,  would  not,  in  the  absence  of  any  other  evidence, 
justify  a  finding  that  the  engine  was  not  of  approved  construction,  and  properly 
managed,  and  an  instruction  that  assumes  the  contrary  is  erroneous.   Id. 

4.  Emplotkb  not  Liable  fob  Nbgugence  of  Independent  Contbactob. — ^An  owner 

of  a  building  who  employs  a  plumber  to  make  repairs  on  a  water  pipe  therein,  and 
permits  him  to  perform  such  work  in  his  own  way,  is  not  responsible  for  injuries  to 
third  persons  caused  by  the  negligence  of  tho  plumber's  employees.  In  such  case 
the  plumber  is  an  independent  contractor.     Bennett  v.  Truebody,    Col,,  875. 

5.  Contbibutoby  Negligence. — What  is  known  as  **  contributory  negligence  "  is  a  de- 

fense; and  therefore  in  an  action  by  a  servant  against  his  master,  to  recover 
damages  for  an  injury  to  the  person  sustained  while  in  the  employment  of  the  latter, 
the  plaintiff  need  not  allege  that  his  own  negligence  did  not  contiibute  to  the  result. 
Conroy  v.  Oregon  Construction  Company.     (U.  S.  Cir.  Ct.)   Or.,  773. 

6.  Contbibutoby  Negligence — Labobeb  on  Railboad. — A  construction  laborer  on  a 

railroad  is  not  guilty  of  contributory  negligence  for  returning  from  his  place  of 
work  on  a  hand  car,  at  a  later  hour  thau  usual,  if  he  wasa  cting  under  the  direction 
of  a  foreman  as  to  the  hours  of  labor,  and  as  to  the  movements  of  the  hand  car. 
McKune  v.  Calif omia  Southern  Railroad  Company.    Cal.,  159. 

7.  The  Same — Tbain  Disfatcheb  and  Labobeb  not  Fellow  Employees. — A  material 

man  and  train  dispatcher  for  a  railroad,  having  authority  to  employ  and  discharge 
mtxi,  and  direct  the  movements  of  trains,  is  not  a  fellow  employee  with  an  ordinary 
track  laborer,  within  the  meaning  of  section  1,970  of  the  civil  code.     Id. 

S.  Negligence— In JUBY  to  Pbofebty — Intebest  not  Recoverable. — In  an  action  to 
recover  damages  for  injury  to  property,  caused  by  negligence,  interest  on  the  value 
of  the  property  injured  or  destroyed  is  not  recoverable,  as  the  same  is  not  author- 
ized by  the  statute.     Denver  8.  A  <&  P.  R.  R.  Co.  v.  Moynnhan.     Col.,  533. 

9.  Person  Waiting  when  not  Passengeb — Getting  on  Moving  Tbain — Contbibu- 
toby Negligence. — Mere  waiting  upon  a  platform  at  an  occasional  stopping  place 
of  a  railroad,  where  there  is  neither  a  station  house,  ticket  house,  nor  waiting  room, 
with  the  intention  of  taking  a  train  and  paying  fare,  is  not  sufficient  to  create  the 
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relatioii  of  carrier  and  passenger  between  the  railroad  and  the  person  waiting.  Snch 
person,  if  he  attempts  to  get  on  a  train  rapidly  passing  such  platform,  without  the 
knowledge  or  direction  of  the  employees  on  the  train,  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover  for  an  injury  occasioned  by  so  doing.  D.  8,  P.  <6  P.  R. 
B,  Co,  Y.  Pickard,    Col.,  791. 

10.  Nbgligekce — Excessive  Damages — ^Vebdict. — Damages  amounting  to  twenty-five- 
thousand  dollars  for  the  loss  of  an  ami  through  the  negligence  of  a  railroad  are  ex- 
cessive, and  a  verdict  awarding  such  amount  will  be  set  aside.     Id. 

11.  Owner  ot  BuiLDiyc — Liabilitt  for  Defective  Sidewalk. — ^The  owner  of  s 
leased  building  who  allows  a  covering  to  an  opening  in  the  sidewalk  appurtenant  to 
such  a  building  to  become  out  of  repair,  by  reason  whereof  a  person  walking 
theieon  falls  through  and  is  injured,  is  liable  for  such  injury.  Burke  v.  Schwerdl  d 
(d.    CaL,  880. 

See  Common  Carriers,  1-7;  Damages,  3. 

NEGOTIABLE  INSTRUMENTS. 

1.  Attornet's  Fee  in  Note — Reasonableness  of  a  Question  for  the  Coubt. — ^Where 
a  promissory  note  provides  for  a  reasonable  attorney  fee  in  case  action  is  broufht 
thereon,  the  amount  of  such  fee  must  be  determined  by  the  court.  Bowk»  ▼.  DmU. 
Or.,  671. 

See  Partnership,  4 ;  Payment,  1. 

NEW  TRIAL. 

1.  New  Trial— NoncE  of  Intention  to  Move,  when  Must  be  Otw?.— A  party 

intending  to  move  for  a  new  trial  has  a  right  to  wait  for  a  notice  in  writing  w  the 
decision  from  the  adverse  party,  under  section  659  of  the  code  of  civil  procedure,  be- 
fore giving  notice  of  his  intenuon  to  move  for  a  new  trial,  althooffh  he  was  present 
in  court  when  the  decision  was  rendered,  and  waived  findings  ami  asked  for  a  stay 
of  proceedings  on  the  judgment.    Biagi  v.  Howt$  et  ak     Cad.,  688. 

2.  The  Same— Statement  on  New  Trial — Filing — Record. — A  statement  on  a  mo- 

tion for  a  new  trial  is  not  required  to  be  filed  until  it  has  been  signed  by  the  judge 
with  his  certificate  that  it  is  allowed.  When  filed,  and  not  before,  it  becomes  put 
of  the  record.    Id, 

8»  New  Trial — ^Notice  of  Motion — Amendicent— Statement  of  Gabb. — ^Wbere  a  no- 
tice of  motion  for  a  new  trial  desiffnates  that  the  motion  will  be  made  for  all  the 
causes  specified  in  section  657  of  the  code  of  civil  prooedure,  upon  a  statement  of 
the  case,  a  failure  to  file  such  statement  within  the  time  required  by  law  is  a  waiver 
of  the  right  to  move  for  a  new  trial,  although  an  amended  notice  was  filed,  mom 
than  seventy  days  after  the  verdict  of  the  jury,  designating  that  the  motion  wovld 
be  made  for  the  same  causes,  upon  the  minutes  of  the  court.  Cooii«y  v.  FurUmg  d 
oL     Cal.,  882. 

4.  New   Trial — ^Notice  of   Motion — Statement — Inbufficienct  of   BytDENCB.— 

When  the  notice  of  motion  for  a  new  trial  desienates,  as  a  ground  of  the  oMitioii, 
the  insufficiency  of  \he  e^dence  to  justify  the  decision,  the  statement  must  specify 
the  particulars  in  which  such  evidence  is  alleged  to  be  insufficient.  If  no  such  spe- 
cifications are  made,  the  statement  must  be  disregarded.  The  "decision**  include! 
the  facts  found.     Donohoe  v.  Maripo&a  Land  and  Mining  Co.  et  al.    CaL,  167. 

5.  New  Trial — Notice  of  Intention,  When  Must  be  Served. — In  an  action  tried 

by  the  courts  where  no  notice  of  the  decision  was  given,  a  notice  of  intention  to 
move  for  a  new  trial  is  in  time,  although  the  same  is  not  givui  within  ten  days  after 
the  decision.    People  v.  Center.     Ccd,,  70. 

6.  New  Trial — Order  Made  on,  how  far  Conclusive. — An  order  regularly  made 

by  the  superior  court  granting  or  refusing  a  motion  for  a  new  trial  is  conclusive  so 
far  as  such  court  is  concerned.  It  has  no  power  to  afterwaids  set  such  order  aside. 
Dorland,  AdministrcUriz,  etc.  v.  Cunningham  et  cU.     Ccd.,  697. 

7.  New  Trial — Assignment  of  Errors^Vebdict  Against  Law. — On  a  motion  for 

a  new  trial,  an  assignment  of  error,  that  the  verdict  was  against  law,  should  be  dis- 
regarded as  too  general  whero  there  is  no  specification  or  indication  why,  or  in  what 
way,  or  for  what  reason,  the  verdict  was  against  law.  QUberton  v.  MUler  Mining 
and  Smelting  Company,    Utaht  503. 
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8.  New  Tual — ^Atfidavit  on  Most  bs  Embodiko  ik  Begokd. — An  affidavit  iisod 

oa  a  motion  for  a  new  trial  will  not  be  considered  on  appeal  unless  made  part  of 
the  record  by  being  inoorporated  in  the  bill  of  exceptions.     Fox  v.  TerrUory, 
Wash,,  389. 

9.  Nsw  Trial— Hkaring  Mat  be  Had  Durinq  Absence  of  Defendant.— A  motion 

for  a  new  trial  in  a  criminal  prosecution,  made  after  verdict  and  before  sentence, 
may  be  heard  in  the  abaence  of  the  defendant.    Territory  v.  Ohtnowith.    N,  M,,  326. 

10.  New  Trial — Surprise. — Being  misled  by  the  prayer  is  a  legal  surprise,  but  will 
not  be  ground  for  a  new  trial  if  the  party  failed  to  relieve  himself  therefrom  by  ask- 
ing a  continuance.    Bailey  v.  Richardson,    CcU,,  454.  • 

11.  New  Trial — Surprise — ^Evidence — Eeview  of.— On  a  motion  for  a  new  trial  on 
the  ground  of  surprise,  the  district  court  is  the  sole  judge  of  the  credibility  of  the 
evidence,  and  the  determination  of  the  motion  will  not  be  disturbed  if  there  is  evi- 
dence to  sustain  it.   .SuUan  et  cU,  v.  Sherwood,    Nev.,  110. 

12.  The  8ame — Mistake  as  to  Material  Fact. — A  new  trial  may  be  granted  for  a 
mistake  as  to  a  material  fact  if  the  defeated  party  had  no  knowledge  thereof  until 
after  the  case  was  closed  and  ready  for  submission  to  the  jury.     Id. 

13.  Exclusion  of  Intoxicated  Witness  from:  Court  Room— New  Trial. — The  ex- 
doBion  of  an  intoxicated  witness  from  the  court  room,  and  the  refusal  of  the  court 
to  permit  him  to  testify,  is  not  error,  but  it  might  constitute  a  ground  for  a  new 
trial,  if  the  party  offering  the  witness  informed  the  court  of  the  importance  of  his 
testimony,  and  asked  an  adjournment  of  the  trial  until  he  became  competent  to 
testify,  and  the  court  refused  the  request.    Fox  v.  Territory.     Wa^,,  339. 

14.  MisooNDUCT  OF  JuROR. — Where  affidavits  as  to  the  misconduct  of  a  juror  are  con- 
flicting, the  ruling  of  the  court  below  denying  a  new  trial  will  not  oe  disturbed. 
People  V.  Biles,    Idaho,  829. 

15.  Cumulative  Evidence — New  Trial. — Newly  discovered  evidence,  which  is  merely 
cumulative,  is  not  ground  for  new  trial.    Id. 

16.  Misconduct  of  Counsel. — Misconduct  of  counsel,  in  asserting  the  falsity  of  the 
teatimony  of  a  witness  in  the  presence  of  the  court,  jury,  the  defendant  and  his 
counsel,  is  not  of  itself  sufficient  to  entitle  the  defendant  to  a  new  triaL    Id, 

17.  A  New  Trial  Cannot  be  Granted  in  Cases  of  Default.  Savings  and  Loan 
Society  v.  Meeks  et  al.     Col,,  272. 

Bee  Appeal,  4-6;  Findings,  9;  Notice,  1. 

NEWSPAPER. 
See  Libel,  1. 

NON-SUIT. 
See  Pleading  and  Practice,  6. 

NOTICE. 

1.  Notice  of  Motion  for  New  Trial  made  before  JuDaMENT.— Notice  of  a  motion 
for  a  new  trial  in  an  action  tried  by  a  referee,  and  subsequent  proceedings  based 
thereon,  are  ineffectual  for  any  puroose  if  made  before  the  filing  of  the  findings  and 
judgment.     Careaga  v.  Femald.    Vol,,  225. 

See  Appeai^  4  ^\  Bona  Fide  Purchases,  3,  4;  Corporations,  8;    Depositions,  1; 

Injunction,  7;  Liens,  1. 

NUISANCE. 
See  Venue,  2. 

PARENT  AND  CHILD. 

1.  Father  Not  Liable  for  Torts  of  Child. — A  father  is  not  liable  in  damages  for 
the  torts  of  his  infant  child,  committed  without  his  knowledge,  consent  or  sanction, 
and  not  in  the  course  of  his  employment  of  the  child.  Hagerty  v.  Poioers,  Col., 
271. 
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2.  Dkatb  of  Minob  Child — Ck>MPLAiNT  for  by  Mothkbt  -Allsoatioh  of  Fathkr's 
Death. — A  complaint  by  a  mother,  tinder  section  33  of  the  civil  code,  to  recover 
for  the  death  of  a  minor  child,  will  not  be  considered  fatally  defective  for  failnre  to 
allege  the  death  or  desertion  of  the  father,  if  it  contain  an  allegation  that  the  mother 
was  next  of  kin.  Under  such  an  allegation  and  a  verdict  in  favor  of  the  pUintifif, 
proof  of  the  father's  death  will  be  presumed.    David  v.  Waters^     Or.,  490. 

PARTIES. 

1.  Injury  to  Wife — Causes  of  AcrnoN  Arising  from — Parties  to  Acnoirs— Mis- 

joinder OF  Causes  of  Action. — For  a  personal  injury  to  the  wife,  both  at  common 
law  and  under  the  code,  the  action  must  be  brought  in  the  name  of  the  husband  and 
wife.  The  wrongful  act  causing  the  injury  to  her  may  involve  two  distinct  wrong?, 
for  which  the  law  gives  two  distinct  causes  of  action;  one  to  the  wife  to  recover 
damages  for  the  injury  to  her;  another  to  the  husband  to  recover  damases  for  the 
consequential  injury  to  him,  caused  by  the  loss  of  the  services  of  his  wi&  and  the 
expenses  incurred  by  her  injuries.  For  the  consequential  injuries  to  himself  the 
husband  may  sue  alone.  For  the  direct  injury  to  the  wife,  husband  and  wife  mast 
sue,  and  the  two  causes  of  action  cannot  be  joined  in  one  suit.  Overruling  a  de- 
murrer to  a  complaint  which  joins  such  causes  of  action  will  warrant  a  reversal,  not> 
withstanding  counsel  for  the  plaintiffs  disclaims,  on  the  trial,  all  damages  for  the  con- 
sequential injuries  to  the  nusband,  if  evidence  of  such  consequential  injuries  is 
given  to  the  jury.     TeU  and  Wife  v.  Otbton.    Cal,,  24. 

2.  Cancellation  of  Fraudulent  Note.— -Parties  to  Action. — In  an  action  to  cancel  s 

promissory  note  on  the  ground  of  fraud,  after  the  same  has  been  assigned  to  a  mala 
jide  purchaser,  the  original  payee  need  not  be  made  a  party.    The  holder  of  the  note 
is  the  only  necessary  defenoant.     Campodonico  v.  Oroanni  et  aL    CcU.,  222. 

3.  Obligors  on  Bond— Death  of  Principal — Parties. — Under  the  code  the  personal 

representative  of  a  deceased  obligor  may  be  joined  with  the  surviving  co-obligors, 
in  an  action  on  a  bond,  after  presentation  of  the  claim  on  which  the  action  is  founded, 
to  each  representative,  and  its  disallowance  by  him.  As  against  him,  the  judgment 
must  be  that  the  amount  found  due  be  paid  in  due  course  of  administration.  Law- 
rence V.  Doolan,  Admimstrator,  et  aL    Cfal,,  156. 

4.  Contract  made  for  Benefit  of  Another- -Real  Party  in  Interest  may  Sue 

ON. — By  the  statute  of  this  state,  a  part^  for  whose  benefit  a  contract  is  made,  and 
who  thereby  becomes  the  real  party  in  interest,  may  sue  upon  it.  It  makes  no  dif- 
ference that  the  contract  is  under  seal.  Hughes  v.  Oregon  Raihoay^and  Navigation 
Company,    Or.,  58. 

5.  Joint  and  Several  Bond — Parties  to  Action  on. — One  of  the  parties  to  a  joint 

and  several  indemnity  bond  may  maintain  an  action  for  the  damage  suffered  by 
himself,  without  joining  his  co-obligors.  The  bond  on  which  this  action  was  brought 
construed,  and  held  to  support  the  action.    Id. 

6.  Joint  Action  Against  Grantor  and  Grantee — Work  on  House. — ^Where  the 

owner  of  a  house  conveys  the  same  pduding  the  performance  of  a  contract  for  work 
thereon,  the  contractor  cannot  maintain  a  joint  action  against  such  owner  and  his 
grantee  for  a  breach  of  the  contract.     Straus  v.  Finqne,    AT.  if.,  481. 

See  Assignment,  2;  Ejectment,  7;  Execution,  1;  Husband  and  Wife,  1. 

PARTNERSHIP. 

1.  Partnership,  How  Created— Sharing  in  Profits  not  Conclusive. — Where  there 

is  no  partnership  inter  se,  there  can  be  none  as  to  third  persons,  unless  the  party 
sought  to  be  held  as  a  partner,  has,  by  his  acts,  put  himself  in  such  a  position  that 
he  is  estopped  from  denying  that  he  is  a  partner.  But  the  weight  of  modem  sa- 
thority  is,  that  the  mere  sharing  of  profits,  although  cogent  evidence  of  a  partner- 
ship, is  not  conclusive,  so  as  to  make  him  who  receives  such  profits  a  partner  in  the 
bii3ia33s  or  enterprise  by  which  they  are  earnsd.  Parcher  et  aL  v.  Anderson  el  oi. 
Monty  422. 

2.  Partner  Member  of  Different  Firbis— Legal  Action  bt  Assignee  of  one  Fiem« 

An  assignee  of  an  account  in  favor  of  a  partnership  may  maintain  an  action  at  Uw 
thereon  against  a  partnership  debtor,  although  such  action  could  not  be  maintained 
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1 

by  the  aasignor,  because  a  certain  jMnon  was  a  member  of  each  firm.  If  an  account- 
ing is  necessary  to  determine  the  riehts  and  liabilities  of  the  respoctiye  firms,  the 
defendants  should  file  a  cross- bill  for  such  purpose.  The  necessity  of  an  account- 
ing cannot  be  presumed  upon  a  demurrer  to  the  complaint  in  the  action  at  law. 
Beacanntm  ▼.  Jjidfe  et  cd.     Or.,  116. 

3.  Bksoldtion  of  Partnebship — Final  Judgment — Statute  of  LmiTATioNs. — Where 

a  judgment  settling  partnership  accounts,  proyides  for  a  dissolution  of  the  partner- 
ship, and  orders  that  the  partnership  property  be  sold,  and  the  proceeds  applied  to 
the  payment  of  an  indebtedness  due  to  one  partner,  and  that  jurlgment  for  the  bal- 
ance of  such  indebtedness,  if  any,  be  entered  against  certain  of  the  partners,  the 
statute  of  limitations  does  not  commence  to  run  against  such  judgment  until  such 
balance  has  been  ascertained  and  entered.  Until  that  is  done,  the  judgment  is  not 
fiuAl.     Wftiie  V.  Conway  et  al.     Cal,  277. 

4.  Partner — When  May  Give  Firm  Note. — A  partner  has  authority  to  cive  the  note 

of  the  firm  for  a  partnership  indebtedness,  but  not  for  money  borrowed  for  his  own 
use  and  benefit.     Randall  v.  Hunter  et  al,    CaL,  877. 

5.  Findings  Held  Conflictino  and  Irreconcilable,  and  judgment  reyersed.    Id, 

See  Absiqnment  for  Benefit  of  Creditors,  1;  Judgmknt,  4,  6. 

PA8SEN6EB8. 
See  Common  Carriers,  1-7;  Negligence,  9. 

PAYMENT. 

].  A  Promissory  Note  Given  in  Payment  ofI  an  Antecedent  Debt  is,  prima  fa^de,  a 
sati»f action  thereof.     Crahtree  v.  Segriat,    N,  IT,  840. 

See  Assignment,  5;  Bona  Fide  Purchaser,  1;  Estates  of  Deceased  Persons,  10,  17; 

Insolvency,  2;  Legacy,  1. 

PENALTIES. 
See  Damages,  1. 

• 

PLACE  OF  TRIAL. 
See  Venue. 

PLEADING  AND  PRACTICE, 

1.  Action  for  Breach  of  Contract — Sufficient  Allegations. — A  complaint  which 

alleges  that  the  plaintiff  and  defendant  entered  into  a  contract  whereby  the  latter 
agreed  to  keep  a  certain  water  ditch  in  repair,  but  failed  and  neglected  so  to  do; 
that  plaintiff  thereupon  was  compelled  to  make,  and  did  make,  the  necessary  re- 
pairs, and  to  fMty  therefor  a  certain  sum  of  money,  which  sum  has  not  been  paid  by 
defendant,  states  a  cause  of  action  for  damages  for  breach  of  contract.  Allegations 
in  such  complaint  that  the  money  so  paid  "was  to  defendant's  use,"  and  that  ** de- 
fendant promised  to  pay  the  same,'*  may  be  treated  as  surplusage.  Orr  Water  Ditch 
Company  v.  Reno  Water  Company.    Nev,,  666. 

2.  Action  on  Contract — Answer  when  too  Indefinite. — An  answer  in  an  action  on 

a  contract  which  avers  that  important  parts  of  the  a^ireement  are  omitted  and  clauses 
inserted  in  the  complaint  which  were  not  contained  m  the  contract,  but  which  does 
not  state  what  was  omitted  or  what  mterpolated,  is  indefinite,  and  a  demurrer  thereto 
should  be  sustained.    Denver  &  N,  O.  Con.  Co,  v.  Stout.    Col.,  381. 

3w  Admissions  in  Pleadings — Verdict — Interest. — An  admission  in  an  answer  that 
the  goods  sued  for  were  furnished  the  defendant,  but  that  the  same  were  only  worth 
.  a  certain  sum,  less  than  the  amount  demanded,  does  not  relieve  the  plaintiff  from 
the  necessity  of  proving  the  reasonable  value  of  the  ^oods  if  he  desires  to  recover 
an  amount  greater  than  that  admitted.  If  no  such  evidence  is  offered,  the  plaintiff 
is  entitled  to  a  verdict  for  the  amount  admitted,  with  interest  thereon  from  the  com- 
mencement of  the  action  to  the  date  of  the  verdict.  Breemer  v.  Burgess,  Wash,, 
870. 
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4.  "On  OR  About*'  a  Gsbtain  Day. — ^In  an  action  for  an  injury  to  the  peraon  arising 
from  the  negligence  of  the  defendant,  it  was  alleged  in  the  complaint  that  theinjory 
occurred  '*on  or  about''  a  certain  day;  held,  wat  this  was  not  a  statement  of  any 
distinct  day  or  time,  and  therefore  it  did  not  appear  from  the  compbkint  that  the 
action  was  barred  by  lapse  of  time;  and  such  defense,  i!  made  at  all,  must  be  made 
by  answer.     Conroy  v.  Oregon  Const.  Co,  {C.  8.  Cir,  Ct.)     Or,,  778. 

6.  Tdce  in  Pleading. — When  time  is  not  an  essential  element  of  the  cause  of  action, 
under  the  code,  a  demurrer  will  not  lie  to  a  complaint  for  want  of  a  date  to  a  mate- 
rial fact  alleged  therein,  but  the  remedy  for  such  omission  is  a  motion  to  make  more 
definite  and  certain  in  this  respect;  and  if  it  appears  on  the  face  of  such  amended 
complaint  that  the  action  is  barred  by  lapse  of  time,  the  defense  may  be  made  by 
demurrer.    Id, 

6.  Conduct  of  Trial — ^Non-Suit — ^Erroneous  Ruling  on. — Where  the  plaintiff  at  the 

time  he  rests  has  failed  to  make  a  case  sufficient  to  be  submitted  to  the  jury,  and  a 
motion  for  a  non-suit  is  made  and  denied,  such  ruling  will  not  warrant  a  revena),  if 
the  defendant  proceeds  with  its  defense,  and,  subsequently,  the  plaintiff  supplies  the 
essential  proofs  of  his  case.     Bennett  v.  N,  P,  Ex.  Co,    Or,,  856. 

7.  The  Distinction  Between  Actions  at  Law  and  Suns  in  Equity,  as  retained  by 

the  Oregon  code,  noticed  and  commented  upon.    BeoMmnon  y,  lAebe,   Or.,  116. 

8.  Failure  to  Join  Issue  Cannot  be  Objected  to  After  Verdict. — ^After  a  verdict 

for  the  defendant,  the  failure  to  file  a  plea  or  join  issue  in  the  court  below,  cannot 
be  objected  to  in  the  supreme  court.  This  is  especially  so  where  the  record  affirm- 
atively recites  that  issue  was  joined  before  the  jury  was  sworn  to  try  the  case,  as 
the  record  imports  absolute  verity.      Valdez  v.  Archuieta,    If,  Jf.,  189. 

9.  Issues  of  Law  and  Fact. — ^When  there  is  both  a  demurrer  and  answer  to  the  same 

complaint,  raising  both  an  issue  of  law  and  fact,  the  issue  of  law  should  be  first 
disposed  of.     Guthrie  v.  Phelan.    Idaho,  817. 

10.  Same. — When  there  are  both  issues  of  law  and  fact,  and  the  cause  is  brought  on  for 
trial,  and  a  judgment  rendered,  the  presumption  will  be  indulged  on  appeal  that 
the  issue  of  law  was  previously  disposed  of  by  an  order  overruling  the  demur- 
rer.    Id, 

11.  Irrelevant  Answer  mat  be  Stricken  from  the  Files  on  motion.  Ouikrie  v* 
Fisher,     Idaho,  828. 

12.  The  Trial  Court  has  the  Right  to  Settle  a  Statement  of  the  case  according  to 
the  facts,  without  regard  to  recitals  contained  in  the  reporter's  notes.  SUiU  v. 
Warren.    Nev,,  102. 

See  Abatement,  1 ;  Account,  1 ;  Amendments  ;  Appeal  ;  Attachment  ;  Bill  of 
Exceptions  ;  Bona  Fide  Purchaser,  1 ;  Citizenship  :  Continuance  ;  Demurrer; 
Dismissal  of  Action  ;  Ejectment  ;  Equity,  1,  2 ;  Executors  and  Administra- 
tors, 4 ;  Findings  ;  Guaranty,  1 ;  Instructions  ;  Reformation,  1,  2 ;  New 
Trial  ;  Parent  and  Child,  2 ;  Parties  ;  Principal  and  Aqent  ;  Qurhno 
Title,  3,  6 ;  Statute  of  Limttations,  2,  6,  7 ,  Street  Assessments,  1 ;  Suretiks, 
5 ;  Water  Riqhts,  6.  • 

PLEDGE. 

1.  Delivery  of  Endorsed  Certificates  of  Stock — Pledge  by  Apparent  Ownbb.— 

The  owner  of  stock  who  voluntarily  delivers  the  endorsed  certificates  to  a  third 
person,  allows  him  to  assume  the  apparent  ownership,  and  cannot  recover  the  saine 
from  a  pledgee  of  the  latter    Arnold  y,  Johnson.    Col.,  356. 

2.  Fledge  by  Apparent  Owner — ^Warehouse  Receipt — Rights  of  Pledgee. — ^Under 

the  act  of  March  30,  1878,  a  pledgee  is  entitled  to  the  possession  of  the  property 
pledged,  as  against  the  real  owner,  if  the  pledge  was  made  by  the  apparent  owner 
of  said  property,  under  a  warehouse  receipt,  for  advances  made  in  good  faith  at  the 
time  or  after  the  security  was  taken.    Amann  v.  LoweU.     Cai.,  166. 

3.  Pledgor  and  Pledgee — Pledgee  Cannot  Release  Mortgage  Pledged. — A  pledeee, 

to  whom  a  note  and  mortgage  in  favor  of  the  pledgor,  has  been  assigned  as  coUat- 
eral  security  of  a  debt  due  from  the  latter,  has  no  power  to  accept  from  the  mo^^ 
gagor  a  deed  to  the  mortgaged  premises,  and,  in  consideration  thereof,  to  release 
the  mortgage  and  surrender  to  him  his  note  in  favor  of  the  pledgor.     The  facts  en' 
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titling  the  pledgor  to  set  aside  such  release  and  to  foreclose  the  mortgage,  consti- 
tate  but  one  cause  of  action.    Chuter  v.  HiU  et  al.    CaL,  694. 

See  Factobs^    1. 

POSSESSION. 

See  Adysbsx  Possxssiok;    Claim  and  Dslivery;   Ejectment,  4-6;   Labcknt^  2; 

QvixTiNO  Title,  5 ;  Sales,  1-3. 

PKE8ENTATI0N  OP  CLAIM. 
See  Estates  of  I>bckasxd  Pkbsoks  11,  12« 

PRINaPAL  AND  AGENT. 

1.  Money  had  and  Receivxd— Action  Against  Agent — Demand  Must  be  Ayxbiucd. 

— In  an  action  apainst  an  agent  to  recover  money  had  and  receiyed  to  the  plaintiff's 
use,  the  complaint  mnst  arer  a  demand  and  refusal  to  pay.  Andertan  v.  HtUme  €t 
el.  Mwnt.,  621. 

2.  PBiNdPAL  AND  AGENT. — ^In  an  action  by  a  principal  torecoyer  from  his  alleged  asent 

in  the  sale  of  real  estate,  the  balance  of  the  purchase  price  paid  and  conyerted  by 
the  latter,  the  fact  of  agency,  if  material  and  denied,  must  be  found  by  the  joij* 
And  an  instruction  which  assumes  the  liability  of  the  defendant,  without  submit- 
ting to  them  the  question  of  agency,  is  erroneous.  Schoelehop/y,  Leonard,  Col., 
786. 

See  Common  Cabbixbs,  14 ;  Cobpobations,  3,  5,  7 ;  Embezzlement,  5 ;  Evidence  12. 

PRIORITIES. 
See  Bona  Fide  Pttbchaser,  4 ;  Execution,  4 ;  Insolvenct,  3. 

PROBABLE  CAUSE. 
See  Criminal  Law  and  Practice,  2. 

PROBATE  COURT. 
See  Appeal,  2 ;  Estates  of  Deceased  Persons. 

PROMISSORY  NOTES. 
See  Etidencb,  11,  12;  Negotiable  Instruments;  Statute  of  Ldotationb,  1. 

PUBLIC  LANDa 

1.  Pbb-xmption — Sale  of  Claim,  when  Valid.— A  pre-emptor  who  has  entered  a 
pre-emption  claim  may  transfer  the  same,  before  pat«^t  issues,  if  at  the  time  of  sale 
he  has  a  yested  interest  in  the  claim.     Hichard»  y.  Snider.    Or,,  731. 

2  Patent  fob  Public  Lands  Pbeyiouslt  Granted  is  Void. — The  action  of  the  land 
department  of  the  United  States  in  issuing  a  patent  for  public  lands,  subject  to  sale 
by  i>re-emption  or  otherwise,  when  acting  within  the  scope  of  its  authority,  is  con- 
clusiye  upon  the  legal  title;  but  a  patent  for  lands  which  haye  preyiously  been  sold 
by  the  goyemment  is  yoid,  and  may  be  collaterally  attacked  in  an  action  at  law. 
mantle  y.  Noyes.    Mont.,  611. 

3.  The  Same — Placer  Patent — Quartz  Claim  within  Boundaries  of. — A  patent 
to  a  placer  claim,  issued  under  section  2,333  of  the  United  States  reyised  statutes, 
passes  no  title  to  a  preyiously  located  lode  or  quartz  claim,  included  within  its 
boundaries;  and  whether  or  not  the  placer  applicant  knew  of  the  existence  of  such 
lode  or  quartz  claim  is  immaterial,    id. 

See  Mexican  Grant,  1. 

PUBLIC  OFFICERS. 

1.  Public  Officbbs — Title  to  Office  Cannot  be  Collaterlt  Attacked. — ^When  a 
person  is  acting  as  a  public  ofEicer  under  the  apparent  authority  of  an  act  of  the 
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Imslatare,  bis  title  to  the  office  cannot  be  collaterally  attacked.  Carkmi  y.  Coia- 
rmarioner%  of  Custer  County.    Mont.,  709. 

2.  Rkmoval  of  County  Tbbasu&sr — When  Authorized. — The  board  of  county  com- 
missioners of  Caster  county  has  power  to  declare  Viicant  the  office  of  county  treas- 
urer, upon  the  fulure  of  such  officer  to  file  his  official  bond  in  the  mxnner  required 
by  law,  or  when  it  appeared  that  the  books  of  such  office  did  not  show  the  actual 
condition  of  the  office,  or  that  certain  funds  of  the  county  had  been  diyerted  from 
their  prop3r  ch^nnal  an  1  unlawfully  piid  out,  or  that  there  had  baan  culpable  neg- 
ligence in  the  care  and  keeping  of  public  moneys.    Id. 

See  Constitutional  Law,  10,  11. 

PUBLIC  POLICY. 
See  Fhaud,  1. 

PUBLIC  SCHOOLS. 

1.  Admission  to  Public  Schools— Chinese  are  Entitled  to. — Section  1,667  of  the 

political  code  does  not  authoriztt  the  exclusion  of  children  of  Chinese  parents  from 
the  public  schools.  Teachers  are  not  justified  in  excluding  such  children,  notwith- 
standing a  resolution  of  the  board  of  education  requires  them  to  do  so.  Tape  ▼. 
Hurley etoL     CaL,  692. 

2.  The  Same— Proceeding  to  Compel  Admission— How  Brouort.— A  proceeding  to 

compel  the  admission  of  a  child  to  a  public  school  is  properly  brought  against  the 
teacner  thereof.    Id. 

QUIETING  TITLK 

1.  QuiKFiNG  Title — Easement — Ditch  Over  Another's  Land. — ^In  an  action  to  quiet 

title,  when  the  only  right  asserted  by  defendants,  in  their  answer,  is  the  right  to 
use  a  ditch  for  conyeying  water  across  plaintiffs*  land  to  their  own  land,  for  the  par- 
pose  of  irrigation  and  domestic  use,  it  is  error  for  the  court  to  exclude  eyidence  as 
to  the  amount  of  water  ro<|uired  for  irrigation  on  the  defendant's  land,  and  the  car- 
rying capacity  of  such  ditch.  Riversule  Land  and  Irrigating  Co.  t.  Janaen  el  al. 
Cal.,  154. 

2.  Adverse  Claim  to  Reaa.  Property — Action  to  Determine. — ^In  an  action  to  deter- 

mine an  adyerse  claim  to  real  property,  brouffht  by  the  parson  in  possession,  a  judg- 
ment in  favor  of  the  plaintiff'  may  provide  for  his  restitution  to  the  premises,  it, 
pendinff  the  action,  the  defendants  have  been  put  in  possession  under  «  writ  issued 
n  anouier  action.  Such  action  is  equitable  in  its  nature.  Poiaek  et  al,  t.  Owntet 
et  aL    OaL,  46. 

3.  Certaintt  in  the  Description  of  Premibbs  in  a  Bilu.— -One-eighth  of  an  un- 

divided tract  of  land  is  not  distinguishable  from  another,  and  in  a  suit  to  determine  an 
adverse  claim  to  three  such  eighths,  there  cannot^  in  the  nature  of  things,  be  any 
more  certain  or  definite  description  of  them  than  that.  Oold&mkh  v.  CKUUtma, 
(U.S.Cir.Gt.)    Or.,  59.' 

4.  Suit  to  Determine  an  Adverse  Claim  to  Real  Propbrtt.— In  a  suit  to  remove 

a  certain  cloud  on  the  title  to  real  property,  it  must  appear  from  the  bill  that  there  is 
such  a  cloud,  and  in  what  it  consists;  but  in  a  suit  brought  under  section  500  of  the 
Oregon  code  of  civil  procedure,  to  determine  an  adverse  claim  to  such  property, 
whether  it  casts  a  cloud  thereon  or  not,  it  is  not  necessaiy  to  state  the  nature  or 
circumstances  of  the  defendant's  claim;  but  it  is  sufficient  to  allege  that  the  de- 
fendant wrongfully  makes  such  claim,  and  call  upon  him  to  set  it  forth  in  his 
answer,  and  submit  its  validity  to  the  judgment  of  the  court.    Id. 

5.  Person  in  Possession  Merely. — A  person  in  the  mere  possession  of  real  property 

cannot  maintain  a  suit  to  determine  an  adverse  claim  thereto,  but  it  must  alio  ap- 
pear that  he  is  in  possession  under  some  claim  of  right  or  title.    Id. 

6.  Statement  of  Plaintiff's  Case. — Ganerally,  it  is  sufficient  for  the  plaintiff  in  such 

suit  to  alle^a  his  possession  and  ths  nature  of  his  estate  or  interest  in  the  prenuses, 
together  with  the  source  of  his  risht  or  title;  but  when,  as  in  many  cases,  there  is 
reason  to  b3lieve  that  the  righttalness  of  the  dsfendant*s  claim  dep3nd)oa  the 
validity  or  effect  of  some  link  in  the  plaintiff's  chain  of  title,  it  is  convenient^  and 
may  be  necessary,  to  state  the  circumstances  thereabout  fully  and  in  detail,  so  ss 
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to  prevent  the  necessity  of  f  atore  amendments,  and  to  promote  the  progress  and 
dispatch  of  the  case.     Jd. 

QUIT  CLAIM  DEED. 
See  Bona  Fide  Pdbchaskb^  2;  Tkubt,  1. 

BAILROADS. 
See  CoMNON  Cabriebs,  8,  9;  Evidvnce,  10;  Neoliokncb,  1-8,  6,  7,  9. 

REAL  ESTATE. 
See  Statute  of  Frauds. 

RECEIVER. 
See  Insolvency,  2. 

RECITALS. 
See  Bona  Fide  Pubgraser,  1,  4;  Deed,  9. 

RECORD. 
See  Affeai^  10-16;  Biix  or  Exceptions,  3;  Evidence,  16;  Instructionb,  5. 

RECORDING. 
See  Bona  Fide  Purchaser,  3,  4. 

REDEMPTION. 

See  Mortqaoe,  7,  17. 

REFERENCE. 

1.  RErxBENCB  BT  STIPULATION — ^INJUNCTION. — A  reference  h^  stipulation  of  the  par- 
ties, to  try  all  issues  of  Uct  and  of  law,  in  an  action  for  an  injunction,  and  to  report 

_.  findings  and  judgment  thereon,  is  authorized  by  section  185  of  the  code  of  civil  pro- 
oedore.    Sorter  V.  Straaakdm.    Col,,  799.  ^ 

REFORMATION. 
See  MuTAXi;  1,  2;  Mobtqaob,  20. 

REPLEVIN. 

1.  Replevin  Bond— Object  and  Purposes  op. — The  object  and  purposes  of  a  replevin 

bond  are  to  indemnify  the  officer  who  executes  the  replevin  writ,  and  to  indemnify 
the  defendant  or  person  from  whose  custody  the  property  is  tkaen,  for  such  dama- 
ges as  he  may  sustain.     Imel  H  al,  v.  Van  Derea,  for  the  use  o/,  etc,    OoL,  546. 

2.  The  Same — ^AcnoN  on  Bond  bt  Attaching  Opficeb — Evidence  op  Dakaoes.— 

Where  the  defendant  in  replevin  is  an  officer  who  has  acquired  a  special  interest  in, 
or  title  to,  the  propsrty  replevied,  by  virtue  of  a  writ  of  attachment  against  the 
owner,  he  is  entitled  to  retam  custody  of  the  property  until  the  demand  is  satisfied. 
Bnt  in  the  absence  of  an  order  awarding  the  property  to  his  custody,  he  must  affirm* 
atively  show,  in  an  action  on  the  bond,  that  the  demand  has  not  been  satisfied;  oth« 
erwise  it  will  not  appear  how,  or  to  what  extent^  he  has  been  damnified.    Id, 

RES  GESTAE. 
See  Evidence,  13,  14;  Mubder  and  Manslaughter,  12. 

ROBBERY. 

1.  Description  op  Property  Stolen — Ixsuppicibnct  How  Cured. — An  insufficient 
description  of  money  alleged  to  have  been  stolen,  in  an  indictment  for  robbery,  is 
cured,  if  the  iudictmsat  recite i  that  a  more  particular  description  of  the  money  is 
unknown  to  the  grand  jury.     Territory  v.  Bell,    Mont,,  702. 
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2.  RoBBiKo  THE  Matl— Officnse  OF  WHEN  COMMITTED. — Under  section  5,472  of  the 

United  States  revised  statutes,  the  offense  of  robbing  the  mail  may  be  ccmmittcd, 
although  the  articles  taken  had  been  unwrapped  by  the  postmaster,  and  claimed  to 
be  held  by  him  in  satisfaction  of  an  account  due  him  by  the  person  to  whom  they 
were  directed.     Unked  tiUUea  t.  Bowman.    N,  IT.,  240. 

3.  I^bSame — Punishment  eor  to  be  Fixed  bt  Court. — tJnder  snch  section,  the  pun- 

ishment for  the  offense  of  robbing  the  m&il,  is,  within  the  limits  therein  prescribed, 
in  the  discretion  of  the  court.  The  statute  of  this  territory  provided  that  juiies 
in  criminal  cases  shall  assess  the  punishment,  only  applies  to  offenses  committed  in 
contravention  of  territorial  enactments.    Id, 

RULE  OF  COURT. 
See  Appeal^  8;  Bill  of  Exceptions,  4. 

SALE& 

1.  Sale  of  Pebbonal  Pbopebty — Change  of  Possession — Immediate  Bxlivert.— 
In  determining  whether  a  sale  of  personal  property  is  valid  under  the  statute  of 
frauds,  as  against  creditors  of  the  vendor,  the  jury  should  consider  the  facts  con* 
nected  with  and  surrounding  the  delivery  of  the  property.  But  the  fact  that  the 
property  was  sold  on  one  day  and  not  delivered  until  the  next,  does  not  render  the 
sale  void,  if  delivery  was  impossible  on  the  day  of  sale;  and  it  ia  properly  a  ques- 
tion for  the  jury  to  answer  whether  the  property  was  so  situated,  and  the  psities 
were  so  located  at  the  time  of  sale,  that  instant  delivery  could  not  be  made,  and 
whether  it  was  made  as  soon  thereafter  as  practicable.  O^Gara  v.  Lowry.  MokL, 
417. 

2.  The  Same — Continued  Possession — Employment  of  Vendor. — The  fact  that  the 

vendee  of  a  horse  and  wagon  employed  the  brother  of  the  vendor  to  drive  it^  and, 
subsequently,  for  a  short  time,  employed  the  vendor,  does  not  show  such  a  want  of 
continued  possession  in  the  vendee  as  to  render  the  sale  void.     Id, 

3.  Sale  of  Personal  Property — Delivery — Change  of  Possession. — The  delivery 

of  a  written  instrument,  purporting  to  be  a  conveyance  of  real  estate,  with  certain 
personal  property  situated  thereon,  but  which  is  insufficient  to  pass  the  title  to  the 
land,  is  neither  an  actual  nor  constructive  delivery  of  such  personal  property,  u 
against  attaching  creditors  of  the  vendor,  if  the  vendee  does  nothing  to  nMueesnch 
personal  property  to  his  possession,  except  take  actual  possession  of  a  cabin  on  sach 
land.    Comaita  v.  Kyle.    Nev,,  435. 

4.  Conditional  Sale— Performanob  of  Condition— Title  when  Passes— Bona  Fna 

Purchaser. — A  sale  of  chattels,  on  condition  that  the  title  to  the  proper^  shoold 
not  pass  until  payment  of  the  purchase  price,  although  accompaniea  by  a  cuMige  of 
possession,  confers  no  title  on  the  vendee  or  his  Ixma  fide  purchaser,  until  pororm- 
ance  of  the  condition,  notwithstanding  the  vendor  took  the  notes  of  the  vendee  for 
the  purchase  price,  provided  such  notes  had  not  been  negotiated.  HeMboAei  v.  Zug- 
havm.    Mont,,  646. 

5.  Conditional  Sale— Rights  of  Vendor  upon  Breach. — A  vendor,  under  a  condi- 

tional sale  of  chattels,  cannot^  upon  a  breach  of  the  condition  by  the  vendee,  assert 
his  title  to  and  retake  possession  of  the  property  sold  without  surrendering  to  the 
vendee  his  notes  given  for  the  purchase  price.     UraJUree  v.  Segrist,    JV*.  AT.,  840. 

SALVAGE. 
See  Admiralty,  1. 

SEAL. 
See  Bill  of  Exceptions,  2. 

SELF-DEFENSE. 
See  Murder  and  Manslaughter,  U,  17. 

SET-OFF. 
See  Attachment,  4;  Judgment,  5 
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eiBBWALK. 
Bee  Neolioeko^  U. 

BLANDER. 

1.  Slandsii— Callino  Akothsr  a  Thisf.— To  call  another  a  thief,  is  actionable  jmtm, 
without  proof  of  special  damages,  although  the  words  were  meant  but  to  impute 
petit  larceny.     Qtdgleif  t.  McOee.    Or.,  IW, 

SPECIAL  LEGISLATION. 
See  CoiraTrruTioNAL  Law,  1-8,  19. 

BPECUL  PROCEEDINaS. 
See  Jurisdiction,  1. 

SPECIFIC  PERFORMANCE. 
See  Contract,  4. 

STAGE  COMPANIES. 
See  Common  Cakbibbs,  1-7. 

STATEMENT  OF  CASE. 
See  Appbal,  6;  Biix  of  Ezgbptions,  5;  Criminal  Law  and  P&acticb,  10. 

STATUTE  OF  FRAUDS. 

1.  Salb  of  Rbal  Estate  bt  Bbokbb — Authorization  must  bb  in  Writing. — Under 

section  1,624  of  the  civil  code,  a  broker  cannot  'maintain  an  action  to  recover  his 
cominissions  for  i>rocnri  ng  a  sale  of  real  estate,  unless  his  authority  to  mi^e  such 
sale  is  contained  in  an  instrument  in  writing.  SehuUer  v.  Farquarson  ei  al.  Col., 
683. 

2.  Pabol  Contbact  for  Pubchabb  of  Land  to  bb  Hbld  in  Trust. — ^An  oral  contract 

for  the  purchase  of  real  estate  by  the  promissor,  with  his  own  moneys,  to  be  held  in 
trust  for  another,  is  invalid  under  the  statnttt  of  1858,  p.  266,  section  6.  Dom^oe  v. 
MaripoM  L,  AM.  Co,    Cal,,  168. 

STATUTE  OF  LIMITATIONS. 

1.  Statutb  of  Limitations-tNotb  whbn  not  Barrbd  bt  Fokbign  Statute. — A  note 

made  in  California  by  a  resident  thereof,  may  be  enforced  against  the  maker  in 
Waahinffton  territory,  after  he  has  become  a  resident  t^ereca,  if,  at  the  time  he 
left  CaHiomia,  the  note  was  not  barred  by  the  statute  of  limitations  of  that  state, 
nor  barred  by  the  statute  of  limitations  of  Washington  territory  at  the  time  suit 
was  commenced.     Adams  v.  Kelly  et  cU,     Wash,,  348. 

2.  Statutb  of  Limitations— Plba  of— Jury  Trial— A  plea  of  the  statute  of  limitations 

does  not  entitle  the  defendant  to  a  jury  trial  in  an  action  to  determine  conflicting 
claims  to  real  estate.  Such  plea  does  not  change  such  action  from  equitable  to  legaL 
ffancoek  v.  Plummer.     Col.,  209. 

3.  Statutb  of  Limitations — An  agreement  or  promise  made  without  a  consideration^ 

to  postpone  or  extend  the  time  of  payment  of  a  debt  or  demand,  is  void,  and  does 
no^  therefore,  prevent  the  running  of  the  statute  acainst  the  right  of  the  creditor 
to  maintain  an  action  thereon.  Oreen  v.  Coos  Bay  Wagon  Boad  Conapamy,  {(/,  S, 
Cir.CL)    Or.,  169. 

4.  Thb  Same — Acknowledgmbnt. — ^From  an  acknowledgment  of  the  existence  of  a  debt 

under  circumstances  that  indicate  a  willingness  or  liability  to  pav  the  same,  the  law 
will  imply  a  promise  to  pay,  upon  which  an  action  may  be  mamtained  during  the 
statutory  period  of  limitation  thereafter.     Id, 

6.  New  Promise — How  Pleaded. — In  pleading  a  new  promise  or  an  acknowledgment 
or  agreement  from  which  such  promise  wul  be  implied,  it  need  not  be  alleged  that 
the  same  was  made  in  writing,  but  that  fact  will  be  presumed  until  the  contrary  is 
shown.    Id. 
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6.  Statute  or  Limitations — Tax-Gollbotor— ^oreties — The  statabe  of  limitations 

does  not  comin3ac8  to  run  in  favor  of  the  sureties  on  an  official  bond  of  a  tax-collec- 
tor, until  the  liability  of  their  principal  had  become  fixed.  Lawrenot  t.  Doclan. 
CaL,  156. 

7.  Statute  of  Limitations — How  Pleaded — Neoativb  Pkbgnant — A  plea  of  the  stat- 

ute of  limitations,  by  alleging  "that  each  and  every  of  the  causes  of  action,  as 
•    alleged  in  plaintiff's  complaint^  did  not  accrue  within  six  vears  before  the  com- 
mencement of  this  action,'*  contains  a  negative  pregnant,  ana  is  insufficient.    CkM" 
non  V.  Dyke,     Wash.,  683. 

8.  The  Amendment  to  the  Sfatote  of  Limitations,  approved  October  22,  1870  (civil 

code,  section  278),  commented  upon  and  explained.    Baker  v.  Woodward,    Or^^  136. 

See  Adverse  Possession,  3;  Estates  or  Deceased  Persons,   U;  Partnership,  3; 

Trespass,  1. 

STAY  OF  PROCEEDINGS. 
See  Appeal,  18, 

STIPULATIONS. 
See  Bill  of  Exceptions,  2,  5. 

STREETS  AND  HIGHWAYS. 
See  Dedication,  1. 

STREET  ASSESSMENT 

1.  Street  Assessment — ^Effect  of  Unverified  Answer. — The  answer  in  an  action  to 

enforce  a  street  assessment,  under  the  statute  of  1871-2,  section  21,  must  be  verified. 
If  an  unverified  answer  is  filed  to  a  complaint  that  states  facts  sufficient  to  ooosti- 
tute  a  cause  of  action,  the  plaintiff  is  entitled  to  judgment^  althou|;h  he  may  have 
introduced  some  evidence,  but  not  enoueh  to  prove  all  the  material  allegations  of 
the  complaint.    Stockton  v.  Dahl  et  al.    Col.,  274. 

2.  Street  Assessment — Assignment  of— Eotoppel. — A  party  who  has  assignod  a  con- 

tract and  assessment  for  street  work,  for  a  valuable  consideration,  is  estopped  to 
deny  the  validity  of  such  contract  and  assessment.  CaUendar  v.  PaiUrmm  et  aL 
Cai.,  228. 

3.  Street  Improvement — Hock  Gutter- Wats— Power  of  Supsrviedrs. — ^The  board 

of  supervisors  of  the  city  and  county  of  San  Francisco,  under  section  3  of  the  act 
of  April  1,  1872,  had  power,  when  a  street  was  ordered  to  be  macadamised,  to  order 
the  construction  of  rock  gutter^ ways.    Burk  v.  AUachul  et  al.    CaL,  891. 

See  Liens,  8, 

8UMM0N& 

1.  Summons  in  Ejectment — ^Form  of  Notice  to  the  Defendant. — ^The  summons  in  an 

action  of  ejectment  and  for  mesne  profits  must  notify  the  defendant,  as  required  by 
section  26  of  the  practice  act,  that  if  he  fails  to  answer  the  complaint^  "the  plaint- 
iff will  apply  to  toe  court  for  the  relief  demanded  therein."  A  notification  that  the 
SUintiff  "will  take  judgment, ''etc.,  is  insufficient.  Sweeney  v.  SekuUeeeiaL  Het., 
62. 

2.  The  Same— Error  ik  Refusing  to  Set  Aside  Summons  Cured  bt  Demub&eb.— The 

refusal  of  the  court  to  set  aside  the  summons,  for  such  insufficiency,  althonxfa  erro- 
neous, will  not  warrant  a  reversal,  if  the  defendant  afterwards  demon  to  uie  com- 
plaint.   Id. 

3.  Service  of  Summons  on  Foreion  Corporation— Aqbnt  Designated  to  Receive 

Service. — Service  of  summons  on  a  person  designated  by  a  foreign  corporation  as 
one  upon  whom  process  might  be  served,  under  the  act  of  April  1,  187^  is  a  suffi- 
cient service  on  the  corporation,  so  long  as  such  designation  remained  unrevoked, 
although  at  the  time  of  service,  which  took  place  after  the  adoption  of  the  code  of 
civil  procedure,  such  person  was  not  the  agent,  cashier,  secretary  or  other  officer  of 
the  corporation.    Eureka  L.  etc.  Co,  v.  Superior  Court,    Cal.,  179,  181. 

See  Justice's  Court,  1. 
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SURETIES. 

1.  P&INCIPAL  AKD  SuBETISS—DeATH  OF  PRINCIPAL — DiSCONTIKUANOB  Of  ACTION. — An 

action  against  the  principal  and  sureties  on  a  bond,  may,  upon  the  death  of  the 
ininoipal  before  service  of  summons  on  him,  be  discontinued  as  to  him,  upon  mo- 
tion of  the  surviying  defendants  and  consent  of  the  plaintiff.  Niman  v.  Berrif  et 
al,    CaLy  158. 

2.  SuBKTiBs  ON  Note — ^When  Liable  to  Contbibution. — Joint  sureties  on  a  note  for 

the  payment  of  money,  become  liable,  each  to  the  other,  to  pay  his  share  of  the 
amount  due,  in  the  event  of  the  failure  or  insolvency  of  the  principal.  Winkle  v. 
Jchnmm,  Or.,  677. 

3.  Thb  Same — LiABiurr  to  Ck>NTBiBcrnoN  tob  Costs. — Such  surety  is  not  obliged  to 

delay  payment  until  suit  is  brought.  His  liability  accrues  upon  the  maturity  and 
non-payment  of  the  note.  If  it  be  not  paid,  and  a  judgment  is  recovered  against  the 
principal  and  his  sureties,  or  against  the  sureties  alone,  and  one  of  them  PAys  it,  he 
can  recover  one-half  of  the  costs  of  the  suit  from  his  co-surety.  The  liability  of  a 
co-surety  for  one-half  of  such  costs  is  not  discharged  by  the  fact  that  he  had  ex- 
pressed a  willingness  to  pay  his  share  of  the  note,  ^fore  suit  brought,  if  he  did  not 
pay  or  offer  to  pay  it.    Id. 

4.  SUKBTIIBB  ON  AN  ATTACHMENT  UnDEBTAKING — CANNOT  ImPBACH  JlTDOMENT. — Sure- 
ties on  an  undertaking  given  for  the  release  of  attached  property  cannot  go  be- 
hind the  judgment  to  set  up  any  matter  of  defense  to  their  liibbility,  which  might 
have  been  pleaded  in  the  original  action.    Outkrie  et  oL  y,  Fisher  et  al,    Idaho^  828. 

5.  SuBETiES  ON  Bond  of  County  Tbeasubeb^Action  Against— Pebtobbiance  of 

CoirDinoNS  bt  Commissionebs,  How  Alleged. — In  an  action  against  the  sureties 
upon  the  official  band  of  a  county  treasurer,  the  performauceof  the  duties  enjoined 
upon  the  county  commissioners  by  the  act  of  February  20,  1881,  may  be  alleged  in 
the  manner  provided  for  in  section  60  of  the  civil  practice  act  for  pleading  the  per- 
formance of  conditions  precedent  in  a  contractb  An  allegation,  *'  that  the  county 
commissioners  complied  with  all  the  requirements  and  conditions  imposed  upon 
them  by  the  terms  of  the  bond  and  the  rcMfjuirements  of  all  acts  of  the  legislature 
pertaining  to  the  duty  of  county  commissioners  relating  to  county  officers  and  to 
their  official  bonds,"  is  sufficient.    County  of  While  Pine  v.  Herrick  et  oL    Nev,,  185. 

6.  Suretibs  on  the  Bond  of  a  Tax-gollectob  abe  Liable  fob  Monet  received  bv  him 

as  such,  which  it  was  his  duty  to  turn  over  to  the  treasurer,  but  which  he  neglected 
to  torn  over.    Lawrence  v.  Doolan,    Col,,  156. 

See  Appeal,  25;  Statute  of  Limitations,  6, 

SURPRISE. 
See  New  Tbial,  10,  11. 

SWAMP  LAND. 
See  MoBTOAOB,  12. 

TAXATION. 

1.  Whkn  Taxes  Cannot  be  LEviED.^Taxes  cannot  be  levied,  except  in  the  manner 

and  for  the  purposes  designated  by  law.  Shoup  v.  Willis,  Tax-UoUedor  qf  Ouster 
Ootmty.    Idaho,  833. 

2.  OoNSTBucnoN  OF  Statutes. — Statutes  authorizing  the  levy  of  special  taxes  should 

not  be  so  construed  as  to  extend  their  meaning  beyond  the  clear  import  of  the  words 
used.    Id. 

3.  When  Illegal  Taxes  Can  be  Rbcovebed. — ^Taxes  illegally  aiseased  and  paid  may 

always  be  recovered,  if  the  collector  understands  from  the  payer  that  the  taxes  are 
regarded  as  illegal,  and  that  suit  will  be  instituted  to  raoover  them.     Id. 

4.  Tbb  Complaint  Hebein  held  sufficient  to  support  the  judgment.    Id. 

5.  Taxation — Common   Council   of   East   Portland— Raising    Assessment. — ^The 

common  council  of  EAst  Portland,  while  it  has  power  to  equalize  the  assessment  for 
manicipjkl  purposes,  has  no  power  to  list  and  value  the  taxable  property  of  the  city 
for  the  purpose  of  making  an  assessment,  nor  to  add  real  or  personal  proparty  to  th  e 
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assessment  already  made,  which  may  have  been  omitted,  nor  to  raise  the  aggrepito 
assessed  value  of  each  and  every  assessment  a  oiven  per  cent  ^x>ve  the  valae  as 
assessed  and  certified  to  them.    DaUon  et  ad,  v.  Eaat  Portland.    Or^  24. 

6.  Taxation — Constitutional  Limitation — Equautt  of  Taxation. — Und^  a  con- 

stitutional limitation  that  **  the  rate  of  assessment  and  taxation  shall  be  equal  and 
uniform,"  the  legislature  has  power  to  select  for  taxation  mortgages,  situated  entirely 
in  one  county,  and  either  to  exempt  mortgages  situated  in  two  counties,  from  taxa- 
tion, or  to  tax  them  at  a  different  rate.    Craxoford  v.  lAnn  Ccwuty,     Or.^  492. 

7.  Ths   Same— Exkmption   from    Taxation—Mo&tgaob   Tax. — Under  the  sseood 

clause  of  section  IX  of  the  constitution,  the  leocislature  has  no  power  to  ezesApt  a 
certain  class  of  property,  such  as  mortg^es  situated  in  more  than  one  county,  or 
the  debt  secured  thereby,  from  taxation,  ouch  attempted  exemption  would  be  void. 
Id. 

8.  Thb  Bams— Moktoaob  Tax  Act   not  a  Spbcial  Law. — The  act  of  October  26, 

1882,  generally  known  as  the  mortgage  tax  law,  is  not  unconstitutional  as  being  a 
special  law.    Id. 

9.  Taxpayer  Mat  Maintain  Action  to  Restrain  Illegal  Taxation. — A  taxpayer 

in  this  territory  may  maintain  a  suit  in  chancery  in  his  own  name  to  restnin  a 
threatened  illeeal  disposition  of  public  funds,  in  which  he  has  a  taxpayer's  interest 
or  8  threatened  illegal  taxation,  by  which  his  property  might  be  impenled.  Lamgk' 
Un  v.  County  CommMonert  <^  Santa  Fe  Counlty  et  al.    N.  M.,  562. 

10.  CouNTT  Bonding  Act  of  1872  not  Repealed. — ^The  county  bonding  act  of  187S^ 
providing  for  the  levying  and  collection  of  a  special  tax,  under  its  provisions,  to  aid 
in  the  construction  of  railroads,  was  not  repealed  by  the  general  revenue  law  of 
1882.    Id. 

11.  Reventte — Meaning  of  Term. — ^Theterm  "revenue,"  when  used  with  reference 
to  funds  derived  from  taxation,  in  the  absence  of  qualifying  words  or  circumstances 
implying  a  different  signification,  is  confined  to  the  usual  public  income  from  taxa- 
tion,    fd. 

12.  Taxation— Power  of  County — ^Limitations  on.— In  the  absence  of  restrictioo% 
express  or  implied,  the  power  of  a  county  to  contract  and  to  incur  public  indebted- 
ness, implies  the  power  to  raise  by  taxation  the  funds  needed  for  the  execution  of 
the  former  power.  But  an  express  limitation  on  the  rate  of  taxation  is  not  genendly 
operative  to  prevent  taxation  for  extraordinary  purposes.    Id. 

See  License. 

TENANT  IN  COMMON. 
See  Growing  Crops,  1. 

TIME. 
See  Pleading  and  Praouce,  4,  5. 

.  TITLE, 
See  Bona  Fide  Purchaser,  3;  Common  Carriers,  17;  Sales,  4;  Tbespassi  i,  4. 

TORTS. 
See  Estates  of  Deceased  Persons,  9;  Parent  and  Child^  1. 

TRESPASS. 

1.  Trespass — ^Wrongful  Entry  on  Land— Statute  of  Limitations. — Eveiy  wrongs 
ful  entry  upon  lands  in  the  occupation  or  possession  of  the  owner  constitates  a 
trespass,  for  which  the  owner  may  maintain  an  action  for  damases;  and  if  the  eutiy 
be  made  by  cattle  belonging  to  the  wrong-doer,  he  is  responsible  for  their  tnspssi. 
Such  action  is  not  barred  by  the  statute  of  limitations  until  the  expiration  of  tbree 
/years  after  the  cause  of  action  accrued,  under  section  328  of  the  code  of  civil  pro- 
cedure.    Treacony  v.  Brandenstein  et  al.    Gal,,  881. 

8.  The  Same— Trespassing  Cattle— Rebcedibs  of  Ow  ner  of  Land.— The  right  of 
the  owner  of  such  land  to  maintain  an  ordinary  actio  n  for  trespass  for  the  danagei 
done  by  such  cattle,  is  not  taken  away  by  the  statute,  of  February  4,  1874,  giving  a 
remedy  by  process  in  rem  against  the  cattle  themselves.    Id. 
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3.  TBasPAfl»-^i7Bi8DiorioN  OF  JusTiCK  TO  TftT   TiTLS— Dbvbitsb  ot  Titlib,  how 

Madb  Available. — A  jastice'a  coart  has  larisdiction  to  tr^  an  acfcion  in  the  nature 
of  a  tre^aas  to  real  property,  where  the  plaintiff,  at  the  tims  the  injurv  was  com- 
mitted, was  in  the  actnal  possession  thereof,  or  in  any  case  where  tho  plaintiff  can 
establish  his  right  without  bein^  obliged  to  prove  his  title.  If  the  defendant  con- 
troyerts  the  plaintiff's  title,  the  justice  must  disregard  such  defense,  as  he  has  no 
jurisdiction  to  try  the  question  of  title.  The  remsdy  of  the  defendant,  when  his 
defense  involves  a  question  of  title,  is  to  enjoin  the  justice  from  proceeding  in  the 
action.    Dweek  v.  GaibrecUh.    Or,,  502. 

4.  Tbbspass  to  IiAin>— Justiob  Coitbt—Qitbbtion  of  Titlb.— In  an  action  for  tres- 

pass to  real  property,  b^gun  in  the  justice's  court,  if  the  title  to  the  land  is  called 
in  question  by  answer  or  plea,  the  jurisdiction  of  thejjustice  is  lost.  JDweek  v,  Chi- 
breath.    Or,,  739. 

See  Advbbsb  Possbbsion,  3;  Ejbctmbnt,  6;  Mobtoaob,  6. 

TRUST. 

1.  QutivClaik  Dbbd— Riohtb  of  Gbantbb  undbb — Tbusts. — ^The  grantee  under  a 
quit-claim  deed,  of  property  charged  with  a  trust,  takes  the  same  subject  thereto, 
and  a  subsequent  purchaser  from  him,  either  voluntary  or  under  an  execution  sale, 
takes  the  property  subject  to  the  same  conditions.    Baker  v.  Woodward.    Or.,  136. 

See  Cobpobatioiib,  9,  10;  Dbbo,  9,  10;  Statute  of  Frauds,  2. 

ULTRA  VIRES. 
See  Ck>RP0itATi0Nsi,  6. 

UNIVERSITY  OF  CALIFORNIA. 

1.  Rbqknib  of  Univbbsitt — Funds  of  in  Possession  of  State  Trbasurbr — How 

Drawn. — Under  the  statute  of  1833,  page  51,  the  treasurer  of  the  state  must  de- 
liver to  the  treasurer  of  the  regents  of  the  University  of  California  any  and  all 
moneys  belonging  to  them  and  deposited  with  him,  upon  the  presentation  to  him  of  a 
resolution  of  the  regents,  indorsed  by  the  governor  of  the  state,  demanding  Ihe 
same.  The  treasurer  of  the  state  cannot  require,  in  addition  thereto,  a  warrant  of 
the  controller,  or  the  deposit  of  an  equivalent  security,  nor  question  the  use  which 
the  regents  propose  to  make  of  the  money.  Regents  of  UnivereUy  of  Cal^ornia  v. 
January,  Treasurer,  etc.    Cal,,  874. 

2.  Funds  of  State  University — How  Drawn  from  Treasury. — ^The  funds  and 

securities  deposited  by  the  reeents  of  the  university  in  the  state  treasury,  for  safe 
keeping,  may  be  drawn  therefrom  in  the  manner  provided  by  the  statute  of  1883, 
page  54,  without  the  warrant  of  the  controller.  Regents  qf  the  UnivereUy  qf  CaU- 
Jorma  v.  Dtmn,  CotUroUer,  etc.    Cat,,  874. 

UNDERTAKINGS. 
See  Appeal,  19,  21-23;  Ejbctment,  7. 

UNITED  STATES  COURTS. 
See  Assignment,  3,  4;  Citizenship;  Consuls,  1;  Equity,  3,  4;  License.  5. 

UNLAWFUL  DETAINER. 

L  Unlawful  Detainer — Tenant  Holding  Over — ^Tenant  at  Will. — A  tenant  who 
entered  and  continued  in  possession  of  the  demised  premises  during  the  term,  under 
a  written  lease,  and  paid  the  rent  reserved  by  the  lease,  until  the  term  ended,  when 
he  refused  to  surrender  the  possession,  and  held  over  against  the  consent  of  the 
lessor,  is  not  a  tenant  at  will;  and  the  lessor  may  maintam  an  action  of  unlawful 
detainer  against  him,  upon  giving  the  notice  provided  for  in  sections  1,161  and  1,162 
of  the  code  of  civil  procedure.    Ferine  v.  Teague  et  aL     CaX.,  578. 

2.  The  Same — Parol  Evidence  of  Renewal  of  Lease  when  Inadmissible.— In 
snch  action  parol  evidence  showing  a  renewal  of  the  written  lease  is  inadmissible, 
when  no  sucn  issue  is  raised  by  the  pleadings.    Id, 
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use  and  occupation. 

1.  Vkndor  and  Vendee — Use  and  Occupation  does  not  Lib  fob  PKBaoNALTT.— 
Where  the  vendor  under  a  contract  for  the  sale  of  certain  boUdinga,  sitaated  on 
land  of  which  they  had  never  become  a  part,  takes  possession  of  the  boildingi  un- 
der the  contract,  and  afterwards  refuses  to  perform  the  same,  the  vendor  cannot 
maintain  an  action  against  him  to  recover  rent  for  the  use  and  occupation  of  the 
buildings  as  realty.    Denver  T,  db  W,  Co,  v.  Swem.     CoL,  550. 

VARIANCE. 
See  Negligence,  1. 

VENDOR  AND  VENDEE. 
See  Evidence,  15;  Mines  and  Mining,  12;  Sales;  Use  and  Occupation,  1. 

VENUE. 

1.  Action   against   Corporations — ^Venue — Section  30  of  the  corporation  statute 

(general  statutes,  1883,  page  187),  does  not  require  an  action  against  a  corporation 
to  be  instituted  in  the  county  where  the  defendant's  principal  office  was  located,  and 
where  its  principal  business  was  carried  on.  Soch  action  may  be  brought  in  the 
county  where  the  cause  of  action  accrued.  Denver  and  2^ew  Orleans  Cofutructibii  Co. 
Y.SiotU.     Co/.,  381. 

2.  AcnoN  TO  Abate  Nuisance  to  Real  Estate^Place  or  Trial. — An  action  to  abate 

a  nuisance  causing  injury  to  real  estate,  must  be  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  therof,  is  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial.  It  does  not  belong  to  that  class  of  cases  which 
must  be  tried  in  the  county  in  which  the  defendants,  or  some  of  them,  reside,  at  the 
commencement  of  the  action.    MarytviUe  y.  N,  B,  G.  M,  Co,  et  al.    CcU^  210. 

3.  Change  of  Venue — Affidavit,  what  Must  State.— An  affidavit  for  a  change  of 

venue,  on  the  ground  that  an  impartial  trial  cannot  be  had  in  the  county  designated 
in  the  complaint,  must  state  the  facts  showing  such  cause  to  exist.  An  affidavit  to 
the  effect  that  the  affiant  "is  acquainted  with  and  knows  the  general  sentimentB 
and  opinions  of  the  public  in  reterence  to  the  action,  and  the  parties  thereto,  and, 
from  his  knowledge  of  such  public  opinion,  he  has  reason  to  believe,  and  does  be- 
lieve, that  the  defendant  cannot  have  a  fair  and  impartial  trial,"  states  a  mere  con- 
clusion of  the  witness,  and  is  insufficient.     Kennon  v.  Gilmer  ei  al.    Mont.,  601. 

See  Cbiminal  Law  and  Practice,  5;  Justice's  Court,  1. 

VERDICT. 

1.  PowEB  OF  Court  to  Direct  Verdict. — The  court  has  power  to  direct  a  verdict  in  all 
cases  where  there  is  no  disputed  question  of  fact  to  be  submitted  to  the  jury,  or 
where  there  is  no  evidence  to  warrant  an  adverse  verdict,  and  the  court  would  feel 
bound  to  set  aside  such  verdict  if  rendered.    Arrmjo  v.  AT.  M.  Town  Co.    i^.  Jf.,  482. 

See  Amenaments,  8;  Common  Carriers,  6;  Criminal  Law  andPbactice^  12, 14;  Evi- 
dence, 18;  Mines  and  Mining,  14. 

VERIFICATION. 
See  Aocouirr,  4;  Mines  and  Mining,  15. 

WAIVER. 

See  Amendments,  2;  Appeal,  10,  24;  Common  Carriers,  12;  Dbmubreb,  12;  Jub  t 

AND  Jurors,  11. 

WARD. 
See  Guardian  and  Ward. 

WAREHOUSEMAN. 
See  Common  Carriers,  8,  9. 
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water  rights. 

1.  Act  or  Leoislatubk— Title  when  Embodies  but  One  Subject. — An  act  entitled 

"An  act  to  regulate  the  use  of  water  for  irrigation,  and  providing  for  settling  the 
priority  of  right  thereto,  and  for  payment  of  the  expenses  thereof,  and  for  payment 
of  all  costs  and  expenses  incident  to  said  regulation  and  use,**  is  not  ohnoxious  to  the 
objection  that  more  than  one  subject  is  treated  of,  or  is  expressed  in  its  title. 
OMen  Canal  Company  v.  Bright.     Col.,  805. 

2.  Water  Rights — Ditch  Owner  May  Make  Heasonable  Rules. — A  ditch  owner 

mav  make  reasonable  rules,  subject  to  statutory  provisions,  to  be  observed  by  him- 
self and  the  consumer,  in  the  sale  and  distribution  of  water  from  his  ditch.  But,  un- 
der  section  1,740  of  the  general  statutes,  a  prior  purchaser,  has  an  affirmative  right  to 
continue  his  purchase  oiwater,  and  he  is  not  compelled,  as  a  condition  precedent  to 
the  exercise  of  this  right,  to  acknowledge  the  equity  of  all  rules  adopted  by  the 
ditch  owner.  If  the  rule  is  fair  and  reasonable,  his  obedience  thereto  will  be  en- 
forced regardless  of  prior  approval;  but  the  reasonableness  thereof  will  be  deter- 
mined by  the  court.     Id: 

3.  The  Same — Right  of  Pbiob  Pubchaseb — ^Fobfettube. — A  prior  purchaser  of  water, 

although  he  has  not  made  his  application  therefor  within  the  time  prescribed  by  a 
rule  of  the  ditch  owner,  does  not  forfeit  his  statutory  right  to  have  water  furnished 
him,  if  be  does  so  afterwards,  while  the  ditch  owner  is  able  to  grant  his  request. 
Such  right  does  not  depend  upon  the  fact  that  the  applicant  has  no  other  source 
from  which  to  obtain  the  water  desired.    Id. 

4.  The  Same — ^Mandamus  Lies  to  Enfobcb  Right. — The  statutory  rieht  of  a  prior 

purchaser  of  water  to  have  the  same  furnished  him  may  be  enforced  oy  mandamus. 
Id. 

5.  The  Same — Appeal  does  Not  Lib  fbom  obdeb  Fixing  Rates.— No  appeal  lies 

from  the  decision  of  the  board  of  county  commissioners  fixing  rates  to  be  charged 
and  paid  for  water.    Id. 

6.  Cabbying  Capacity  of  Ditch — Allegation  of. — An  allegation  that  a  ditch  carries 

a  certain  number  of  cubic  feet  of  water,  and  that  the  flow  is  at  a  given  rate  per 
second,  without  stating  the  duration  of  time  within  which  the  named  quantity  of 
water  passes,  is  not  an  allegation  of  the  capacity  of  such  ditch.  Moore  v.  Clear 
Lake  Water  Works.     Cal,  177. 

See  Injunction,  6. 

WILL. 
See  Estate  of  Deceased  Persons,  1-3. 

WITNESS. 

1.  Recalling  Witness  Afteb  Close  of  Case— Discbetion. — It  is  not  an  abuse  of 
discretion  for  a  trial  court  to  refuse  to  allow  a  witness  to  be  recalled  after  a  cause 
has  been  continued  for  argument.    BriswaUer  v.  Palomares.     Cal.,  38. 

See  Contempt,  1-3;  Continuance,  1-4;  Estatrs  of  Deceased  Pebsons,  8;  Husband 

and  Wipe,  1. 

WRIT  OF  ERROR. 
See  Appeal;  Bill  of  Exceptions,  4. 
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